Civil Procedure – Outline

I) Topic

A) Cases

(a) facts

(b) rules

(c) end result

2) Bundy’s thoughts

3) Class Discussions

4) Rule (if applicable)

------------------------------------------------------------------------------------------------------------

I) Administrative Procedures Terminating Benefits

A) Goldberg v. Kelly, SC, 1970

(a) Pls were arguing that the administrative procedures terminating their welfare benefits were not consistent with the 14th amendment.

(b) The opportunities to present your case orally and to confront adverse witnesses are key elements of the 14th amendment.

(c) New York’s procedures were unconstitutional, an opportunity to present orally and confront adverse witnesses were added to the already existing procedures.

2) Bundy’s thoughts

(a) the loss to the welfare recipient is very high because without adequate procedures, they are left with literally nothing to live on.

(b) Oral presentation is better

(i) plaintiffs are often not well educated enough to present it in writing

(ii) the can present more information

(iii) can respond in real time to the perceived concerns of the decision maker.

(c) These improvements make the procedure better because:

(i) makes it fairer

(ii) improves the quality of access

(iii) elimination of bias

(iv) meaningful participation

(v) building of a more complete factual bias

(d) Other smaller issues in the case:

(i) notice (should be timely and contain explanations for term)

(ii) permission to bring counsel

(iii) unbiased decision maker

(iv) decision on the record based on evidence on the record

(v) statement of reasons

(e) Class Discussion – Was It Correctly Decided?

(f) Iffy – the court is overstepping it’s boundaries in deciding administrative procedures for a state.  You have to assume the existence of property to get the Supreme Court involved.

(g) Yes – the Constitution was meant to protect those outside of the political process, those without other representation.  (seems like most people thought this)

(h) No, the Court overstepped it’s boundaries and didn’t adequately rely on precedent.

B) Matthews v. Eldgridge, SC, 1976

(a) Pl’s social security benefits are terminated, he argues a pre-termination hearing is necessary to conform with the 5th amendment

(b) The procedures as they are, are constitutional.  No pretermination hearing is needed.

(c) result – 

2) Bundy’s thoughts

(a) potential deprivation is lower than in Goldberg, we don’t presume that they are destitute, just unable to work.

(b) already have a respondent that can respond in writing

(c) hearings would cost a lot of money and would encourage ineligible people to use the entire procedure just to prolong their benefits.

3) Class Discussion – Was It Rightly Decided?

(a) totally inability to work is being destitute – won’t accept decision that it’s not that bad.  Therefore, court should have followed Goldberg

(b) again, some thought that the court overstepped its boundaries

C) Harkin v. City of Chicago

(a) Pls argued that the city’s procedure’s for adjudicating parking tickets violate the due process clause of the federal and state constitutions.  Argues that the state may not reclassify parking tickets as civil offenses and that the procedures are inadequate even for civil proceedings.

(b) The city has the right to reclassify the offense to civil.  It is the severity of the punishment that dictates how much protection you get.  There is no stigma attached to a parking tickets like there is to other criminal offenses. 

(c) The plaintiff’s arguments are rejected – it would be too expensive to expand the procedures as they wanted.

2) Bundy’s thoughts

(a) besides the tone of the decision, the argument and holding are pretty persuasive.

3) Class Discussion

(a) there is really no appeal in the system as it is, is that really fair?

(b) some say this is too trivial for the courts to spend their time on, the due process of parking tickets

II) How a Civil Action Begins

A) General procedures

1) someone feels they have been wronged

2) someone else disputes something about the injury or damages

3) lawyers enter the picture at different stages

4) filing of the complaint with the court

(a) complaint = a written statement of claim, describing the basic elements of your claim and what you want from the court.

5) give the defendant formal notice by of the action by sending the summons to show up or lose and the complaint by service of process

(a) service of process = by an in-hand service

6) Defendant has 20 days to respond (that deadline can be extended for a number of reasons)

III) Pleading – General Background

A) History

1) in common law, they tried to get a lot out of pleading, they saw it as the best way to get results

2) tried to force the parties to identify the one thing they disagreed upon

3) used it almost as a form of discovery

(a) pleading is not longer the hinge of procedure, the gatekeeper is more discovery.

B) Evolution of the Pleading Process

1) Code Pleading

(a) known as the Field code

(b) first took off in CA

(c) was meant to simplify the process, all you had to do was state the facts constituting the cause of action

2) 1938 Procedural Rules

(a) the adoption of simplified pleadings

(b) Rule 8 – plead the jurisdiction of the court, short claim statement showing you entitled to relief, and a summary of the relief you are requesting.

IV) Pleading – Failure to State a Claim

A) Bell v. Novick Transfer Co., District court of MD

(a) Pl was in car accident allegedly caused by Ds.  D want to have complaint dismissed for:

(i) failure to state a claim

(ii) only alleges that an accident occurred due to the negligence of the defendants as a result of which the plaintiffs were injured

(iii) fails to allege the specific acts of negligence (same thing as b)

(b) Court denies the motion for dismissal – the complaint meets the requirements of Rule 8 of the Federal Rules.  The defendants are not entitled to more details under Rule 12.

2) Bundy’s thoughts

(a) the simple pleading required by this case would not suffice for more complex litigation today

(b) stakes go up after the pleading stage

(c) not fair to require specifics before discovery

3) Class Discussion – Was it Rightly Decided?

(a) looks like the court correctly construed the rule

(b) maybe the plaintiffs filed a vague complaint just because they didn’t know any  more at that time.

(c) the complaint isn’t that broad, it says all the basic information

4) Rules

(a) Rule 8a

(i) You need to plead why you are in court, a short and plain statement that you are entitled to relief, and a demand for judgment

V) Pleading –  Specificity of the Complaint

A) People ex rel. Department of Transportation v. Superior Court, CA State Court

(a) Pl and D were in car accident.  D asks for demurrer on the grounds that the plaintiffs did not set forth adequate circumstances for injuries and reasons for liability.  They don’t provide “facts constituting a cause of action.”

(b) Court agrees with defendants, saying that they do need to be told exactly what they did wrong somewhere in the complaint.

(c) Different from Bell Case, in requiring specific acts of negligence be pleaded in complaint.

2) Bundy’s Thoughts

(a) element of the dangerous condition is insufficient

(b) causal link between dangerous condition and the accident is also insufficient

(c) Defendant gets a lot out of this because it makes the plaintiff pin down the one theory they want to use, then they’re limited to it for the rest of the case.

(d) Different from Bell:

(i) more complicated case

(ii) code pleading

(iii) filed under CA Civil Code Procedure

(e) Both cases are operating on the same principle of fair notice. In fairness, the D has a right to know what’s going on

3) Class Discussion

4) Rules

(a) Rule 8a

(i) same as in Bell v. Novick

B) Duncan v. AT&T

(a) allegations of racial discrimination and disability.  claims her union failed to adequately represent her

(b) Complaint is poorly written and not specific enough (badly conclusory).  Complaint is dismissed.

2) Bundy’s thoughts

(a) the court is correct that if you’re required to plead the individual elements of the claim at least three are missing here.

(b) This is a consistent application of the idea that you have to show that you are entitled to relief.

(c) But the opinion is still disturbing because they didn’t grant leave to amend.

(i) because they didn’t think she was a member of a minority and the law didn’t provide redress just for disabilities then.

(ii) she does have the right to appeal the dismissal

3) Class Discussion

(a) there was a lawyer involved so we have to believe that the best things that could have been said in the complaint were.

(b) there are some possibilities that people with good claims would get dismissed using this procedure, but the possibility is pretty small, it might be worth it.

VI) Pleadings – Complaint (Ethical limitations)

A) Rannels v. Nichols, 1979

(a) bad check jeans case.  She needs to include three things in her complaint:  1)  favorable termination, 2)  lack of probable cause, 3)  malice.  D argues that she doesn’t have 2 or 3

(b) court – she has all three.

(c) Rule 8– Claims for Relief

2) Bundy’s Thoughts

(a) Three Principles

(i) Simple principle – it’s enough to say that the Ds knew a crime was being committed (there was no violation) – that allows adequate notice for the Ds.

(ii) Sometimes providing more information will expose a hole in your case

(iii) There’s always tension between pleading too much and too little

(iv) make sure to leave an opportunity to explore underlying facts.

(b) Rule 8 allows for complaints that are internally inconsistent

(c) the lawyer is the gatekeeper of unmeritorious claims – putting his reputation and license on the line.

3) Class Discussion

4) Relevant Rules

(a) Rules 8 – Claims for Relief

(i) short and plain statement entitling them to relief

(ii) short and plain statement of the party’s defenses to each claim asserted

(iii) a party shall set forth any affirmative defenses they wish to use

(iv) averments

(v) you can make alternative and conflicting theories in your complaint 

(b) Rule 12

(i) Most case deal with the idea that given this level of detail, has a violation of law been described?  If it doesn’t, the court will not let it go forward under Rule 12


(1) Rule 12 – sets out guidelines of defenses and objections, when to plead them

(c) Rule 11

(i) you have to have more than an honest belief, you have to have a reasonable belief.  (used to be just an honest belief, now it’s reasonableness)

(ii) has to have evidentiary support

B) Business Guides v. Chromatic Communications Enterprises

(a) Publisher of a business phone directory suing another publisher for copyright infringement

(i) when you’ve created an original work, you can claim infringement on your copyright.  classic way to infringe is to copy.

(ii) BG violated the rules at the outset but the lawyers did not.  Once the CEO withdrew claims on some of the seeds, then both BG and the lawyers were in violation of Rule 11.  So, at the end, both were in violation of Rule 11.

(iii) Because the lawyers thought they had evidentiary support for the claim at the beginning they were not in violation (there were time pressures)

2) Bundy’s Thoughts

(a) This was a risky case to file.

(b) It’s always risky to rely solely on the word of your client, even when there are time pressures (although it is more understandable when you’re up against the statute of limitations)

(c) You don’t have to have all the evidence you think will last you through the trial, you just have to have a reasonable belief to go on.

(d) If your hope of finding something fades, you have to stop.

3) Class Discussion

4) Rules

(a) Rule 11

(i) you have to have more than an honest belief, you have to have a reasonable belief.  (used to be just an honest belief, now it’s reasonableness)

(ii) has to have evidentiary support

C) Gerbode v. Religious Technology Center, 1994

(a) Pls argue that they are the victims are harassment by the Ds.  Pls didn’t prove they were damaged by the violations of the tax statutes.  The real issue is whether they lost the case so badly they should be sanctioned.  Ds argue that the case was non-meritorious and frivolous.

(b) ruling in case – case was not that non-meritorious to be deserving of sanctions.  Rule 11 allows sanctions on a law firm not just on the attorney.

2) Bundy’s thoughts

(a) you can frame you complaint as to recognize that the law is one way and that you are purposefully going in another direction, to give your complaint more credence.

(b) it was non-frivolous in this case because there were two existing cases on the subject, both on opposite ends.  You could argue that the existing law was in equipoise.

3) Class Discussions

(a) you should be able to dissent from existing law in your lawsuit without fear of sanction.

4) Rule

(a) Rule 11  - not about whether you win or lose, it’s about whether you have the right to assert your claim at all.  You have to make a positive showing that you had reasonable grounds to make that claim other than your own opinions or views.  You have to have an objective basis for thinking you have an argument worth the court’s consideration.  It’s not exactly clear what the threshold is.

(i) when it was written it operated on a bad faith idea.  The mental state of the person filing was a critical factor.  There was virtually no litigation under this interpretation.

(ii) amended in 1983

(iii) shift from a subjective standard to an objective one

(iv) courts now had to impose sanctions if there had been a violation

(v) amended in 1993

(1) Safe Harbor Rule

a. if you, a party, find yourself involved in a frivolous lawsuit you may not file for sanctions right away.  You must first draft you motion and deliver it to the offending party.  They then have 21 days to pull the pleading without any sanctions at all.  At the end of the 21 days you can file your motion and ask for sanctions.

i. designed to avoid litigation

(2) now the court may impose sanctions (no longer requires it)

VII) Burden of Proof – General Background

A) Pleading – bringing a claim of wrong doing

B) Production – who has the obligation of introducing evidence on a question, enough sufficient to warrant a trial.  matters more than persuasion in civil trials.

C) Persuasion – who has the obligation to prove that it is more probably than not that they are right.

VIII) Burden of Proof – Pleading with Specificity

A) Gomez v. Toledo

(a) facts – Pl is suing under the Civil Rights Act of 1871 which allows a citizen to sue in federal court for the deprivation under color of state law for any denial of rights secured under the Constitution.  D claimed he was immune but only said so after he responded to the complaint.

(b) rule – defense’s burden to plead an affirmative defense in their answer which limits their immunity because they have to go to discovery in order to use the affirmative defense.  The plaintiff doesn’t have to anticipate them doing this.  It’s the Ds responsibilities – he has easier access to his own mental processes.

2) Bundy’s thoughts

(a) it doesn’t depend on whether or not the official really believed it was constitutional, but based on objective factors or whether or not it was reasonable.

(b) Rationale for placing it all on the defendant:

(i) civil rights plaintiffs are not usually in a good position to have a greater burden placed on them

(c) Harlow –  1982.  changed standard  to only proving objectively that D acted unreasonably; no longer had to show bad faith.  This change might suggest that P now has the burden of showing bad faith.

3) Class Discussions – Correctly Decided?

(a) Yes, the burden of pleading should be with whoever has the best access to information even though the statutory support is iffy.

(b) some people in the class felt it was a defense and of course they should plead it (who?)

B) Schultea v. Wood

(a) motion to dismiss for failure to state a claim.  Had same two elements as Gomez, deprivation of constitutional rights under the color of state law.

(b) rule – it is up to the court’s discretion to require more specificity in filing.  Whenever greater detail might assist the court, they should require them to file a reply.  

2) Bundy’s thoughts

(a) Instead of going straight to discovery after the answer, the court can order a reply from the plaintiff in response to the answer.  They want the plaintiff to prove that it wasn’t in good faith.  This keeps the immunity good because they don’t move on to discovery.

(b) Elliot – case requiring more specific pleadings.  P required to anticipate official immunity defense and plead specific facts that would overcome it.

(c) Leatherman

(1) SC said that federal courts are not free to require a greater specificity, because Rule 8 only requires a short statement showing they are entitled to relief.  Rule 9 specifies some exceptions, but this is not one.  

(2) The court would like to have more specific pleading, but they can’t according to the rules.

3) Class Discussions

(a) it was squarely contrary to precedent and inconsistent with the spirit of various precedents

(b) the court found a substantive policy in the immunity itself.  It is still the D’s obligation to plead an affirmative defense but qualified immunity still means something.  The plaintiff still has to write the reply later on.

(c) It looks like a procedural question but it’s more than that.

4) Rules

(a) Rule 8

(b) Rule 9

(c) Rule 7 – says that the court may order a reply but this case pretty much says that they have to order a reply if the detail would help.

IX) Civil Procedure – Responding to the Complaint (General Background)

A) complaint is served on a party

B) lawyer decides what to do within 20 days after the service of the complaint (that time is almost always extended)

C) often not much dispute over what actually happened

D) can claim that the jurisdiction is wrong – try to move the trial

1) parties live in two different states

2) this is a state case, it can’t be in federal court

3) you didn’t serve process the right way

4) I don’t live in the district you served me in

5) there are missing defendants who live in other states

E) problems with the complaint itself

F) file answer and begin the fight

G) file a set of preliminary motions prior to beginning the fight

X) Preliminary Motions and Associated Problems – General Background

A) if you fail to say things in your pre-answer motions you can lose the right to say them at all

B) Pre Answer Motions??

1) Wrong court

(a) waiver - you can pretty easily waive one of the wrong court defenses by failing to raise them in an initial motion (if you make an initial motion)

2) Contradiction of underlying facts – answer with denial of basic allegations of P’s complaint.  leads to discovery.

3) Amendment

(a) very common to sue someone on one theory, do the discovery and then amend the complaint to include other allegations

(b) “after the issue is joined” = the plaintiff has filed a complaint and defendant has filed an answer.  You have the set of pleading that frame the set of issues in the case.  

(c) First you ask the other side if there are any objections to amending the complaint.  If the don’t object, no problems.  Otherwise you have to persuade the court.

C) Rule 8

1) 8(c) lists some of the typical affirmative defenses.  Not an exhaustive list (thanks to Gomez).

D) Rule 11

1) people used to make blanket denials.  Rule 11 doesn’t allow that any longer, you are certifying when you file that you have done a reasonable investigation under Rule 11.   General denials also fail to give adequate notice (doesn’t give Pl notice of what defense they should be prepared to meet).

XI) Preliminary Motions 

A) Zielinski

(a) classic personal injury case, forklift accident on the job.  case where they learned late in the case that the defendants named didn’t even own the forklift in question.  D filed blanket denial.

(b) rule – There was a violation of Rule 11 – some denials of factual evidence were unwarranted (should have been known after a reasonable investigation)

2) Bundy’s thoughts

(a) the blanket denial didn’t specify what they were denying, didn’t make clear to the plaintiff what defenses he must be prepared to meet, and they didn’t even mean to deny everything (they admitted that there was a collision)

(b) they probably didn’t include Carload, the one who really owned it, because they were both covered by the same insurance company.

3) Class Discussions

(a) this is an odd case, the court went on something that it knew to be false.

(b) They really needed to let the case proceed, otherwise the plaintiff would have been screwed.

4) Rules

(a) Rule 8(b) – short and plain terms of the party’s defenses.  They violated Rule 8 because the answer didn’t provide fair notice.

(b) Rule 11 – they did violate Rule 11.  They denied ownership and that the accident happened, both of which were true.

(c) Rule 15 (c) would likely allow amendment because same basic transaction.

B) Beeck v. Aquaslide ‘N’ Dive Corp. – Amendments

(a) Case where they found out late in the litigation that the slide in question wasn’t an Aquaslide after all.  The D twice admitted that it was an Aquaslide.

(b) rule – held 1) D did not act in bad faith to be precluded from contesting issue of manufacturer, 2) under circumstances possible prejudice to plaintiffs is insufficient basis on which to deny amendment to the D’s, 3) D did not lack diligence.

2) Bundy’s thoughts

(a) we have an innocent plaintiff with pretty severe prejudice

(b) it is Aquaslide’s design, even if it is knocked off.

(c) usually the just result is the accurate result (so, usually the court should accept the amendment)

(d) but you have to think about the SOL and other time deadlines.

3) Class Discussions

4) Rules

(a) Rule 15(b)

(i) rare situation, the parties amend the pleading through their actual conduct in practice.  A party will go to trial with one theory and end up trying the case on another theory.  The judge gives his instructions on the second theory, the defense presents their evidence on the second theory.  The plaintiff makes the motion for amendment at the very end.

(ii) The idea is that if both parties consented, they must not have been prejudiced.

(b) Rule 15(c)

(i) sometimes when you seek to add a claim after the SOL, sometimes that amendment will be held to the late back to the day when you filed (to solve the SOL problem).

(ii) the court considers whether the claim that you are adding is part of the basic transaction you originally filed and that the defense has had notice of.

XII) Discovery – General Background

A) Discovery is a means of enlisting judicial precaution to produce information.  To make unwilling people give you information.  Discovery is aimed at your opponent and uncooperative third parties.

B) you can investigate all you want within the limits of the law

C) you can get to things that are not generally publicly available.

D) Third parties:

1) discovery doesn’t produce anything you can use in court.  Even from people who are your friends.

E) Scope of Discovery

1) Other systems:

(a) in most systems, discovery is under heavy court control.  initiation of discovery is in the hands of the court.

(b) typically limited in scope to evidence that is actually admissible in court.

(c) only get discovery with respect to documents and items that you can specifically identify to the court.

2) In the US

(a) largely party initiated and party controlled

(b) not limited to evidence that can be admissible in court

(c) you can ask for categories of information

F) Mandatory Disclosure

1) prior to 1993 all discovery was the call and response kind

2) under Mandatory disclosure there is an obligation to make some discovery without being asked

3) very controversial!

4) Rule 26(a)

(a) except clause allows any district court in the US to opt out of mandatory disclosure

G) Taking Discovery From an Opponent – Principle Devices

1) Demand for Documents

(a) requests the production of identified or designated documents

(b) can be specific or categorical

(c) can include :  computer records, magnetic tapes, video tapes, all things that have recorded information in them

(d) available to either party under Rule 34 and to non-parties through subpoenas

2) Interrogatories

(a) written question or request for information with a written answer

(b) only available against other parties

(c) limited to 25 (can only be relaxed by the court)

(d) Problems:

(i) can only ask simple questions

(ii) harder to enforce because they’re more contestable

3) Depositions

(a) very powerful tool, especially after you’ve done your investigation, etc.

(b) most valuable of the tools

(c) Rule 33 (b)(6) = a deposition where you go to an organizational party (where you want someone to speak for the organization) and get someone to testify on its behalf.

(d) each question is a form of discovery and is subject to objections.

(i) you can’t make objections that some testimony would inadmissible in court so they range of objections is much narrower

(ii) the real issue is whether or not it can be undone (i.e. privileged information)

(1) the witness could be disadvantaged if you don’t.

(iii) the question itself is objectionable.  the lawyer could be disadvantaged if you don’t.

(e) Problems:

(i) really expensive

4) Physical Examinations

(a) only against a party or person under the control or custody of a party (basically parties or family members (or employees in California)

(b) Safeguards:

(i) the physical condition of the person must be in controversy

(ii) need the court’s permission before you can even serve this on somebody

(iii) they don’t have to get a copy of the examiner’s report but once they choose to give up the option to get other reports from other people who examined them.

H) Rule 26 (b)(1)

1) what information are you entitled to have?  any matter that is not privileged as long as it is relevant to the case

2) the information sought in discovery need not be admissible so long as it can be calculated to lead to admissible evidence.

I) Rule 26 (g) – general provisions governing discovery

XIII) Discovery 

A) Blank v. Sullivan and Cromwell

(a) Pls were claiming that they were not hired as associated in a law firm because of sex discrimination.  Specific issue = does S&C have to answer interrogatories about how many females were offered permanent positions?  D objected, saying it was outside the scope of discovery (about permanent positions not hiring practices).

(b) rule – information about admission to partnership is relevant to hiring practices of associates (they do have to answer).

2) Bundy’s thoughts

(a) the two decisions are the same – it’s the same people making the decisions!  If they’re discriminatory in one decision, then they probably are in the other.

(b) the information should be relevant, it’s reasonable calculated to lead to admissible evidence.

(c) D couldn’t appeal this because it’s not a final order.  (most discovery disputes aren’t appeallable)  If it is ever reviewed it will be as an abuse of discretion.

3) Class Discussion

4) Rules

(a) Rule 26

B) Steffan v. Cheney

(a) Pl is suing D for making him resign under pressure for being a homosexual.  Issue = whether or not he has to answer questions about whether or not he committed homosexual acts.  Pl argues it isn’t relevant and 5th amend.  

(b) rule – information in the deposition was irrelevant.  he’s already admitted to being a homosexual.  He’s not charged with committing homosexual acts, he’s charged with being it.  The case is not whether he did those acts but whether or not he said that statement.

2) Bundy’s thoughts

(a) is it consistent with Blank?  it can be looked as consistent – it was irrelevant information if you look at it very very narrowly.

(b) the privacy impact here is extremely powerful.

3) Class Discussions

(a) the army has since said that your status implies a presumption of conduct (so you’re not being fired for who you are but what you do)

4) Rules

XIV) Discovery – Privilege (General Background)

A) a right not to be compelled to provide certain information

B) usually protects certain sources and relationships but does not usually protect the underlying facts from discovery

C) Constitutional Privileges

1) 5th amendment – no self incrimination

D) Statutory Privileges

1) attorney – client

2) doctor – patient

3) marriage

4) priest – penitent

E) Communications have to be in confidence:

1) no privilege if there are other people around who can hear

2) no privilege for social conversation

3) it has to be understood that one person is a lawyer and one is the client

4) has to be for the purpose of getting legal advice

XV) Discovery – Privilege

A) Upjohn Co. v. United States

(a) Company did some internal investigation and questioned some of it’s employees.  Other party wants copies of the investigation, Upjohn claims they are protected by privilege.  Issue = who counts as the client?  the decision makers or any employee of the company?

(b) rule –  the communications with the employees is privileged.  Sometimes the employees are the only ones who have the information you are looking for.  There is no zone of silence because the underlying information isn’t privileged, they can ask all the same questions just not “what did you say to your lawyer”.  So, the only cost is the time it’s going to take to do the depositions.

2) Bundy’s thoughts

(a) the benefits for classifying this as privileged are high – more information for the lawyers with leads to better compliance with the law.

(b) costs – loss of information would make the court action less efficient

(c) even though you can case some doubt on whether or not better informed legal advice leads to better litigation, attorney – client is still privileged.

(d) still privileged even if the witness dies.

3) Class Discussions

4) Rules

B) Seattle Times Co. v. Rhinehart

(a) newspaper prints an expose on a cult.  cults sues based on printing a falsehood and invasion of privacy.  (Defense in a libel case – it’s true or you’ve don’t other things just as bad)  Issue = does the order by the court to produce the information while limiting it’s use violate the 1st amendment?

(b) rule – the order doesn’t violate the 1st amendment.  it is clearly information with public value.  legitimate restrictions on the 1st amendment are ok to protect discovery which is most important

2) Bundy’s thoughts

(a) the Pls had a very good argument for the protective order

(b) it’s not imposing a limitation on the right to speech, it’s a limitation of right to access of information.

3) Class Discussion

4) Rules

XVI) Discovery – Physical Exams

A) Schlagenhauf v. Holder

(a) D is a passenger in bus in accident.  Party argues that it was the physical and mental disability of the driver that caused it.  Ask for physical examination.  Does Rule 35 apply to Ds?

(b) rule – Three prongs:

(i) the rule doesn’t entrench on substantive rights because it’s part of the investigation

(ii) you can’t treat the plaintiffs and the defendants differently.  everyone is subject to the investigative requirements.

(iii) applies to all parties, not just adverse parties.

(c) dissent – shouldn’t apply to Ds because Pls would go on fishing expedition

2) Bundy’s thoughts

(a) They should have just allowed the eye exam.

(b) Cibbach – If Rule 35 is a regulation of procedure then can be modified.  Held that it was a regulation of procedure

3) Class Discussion

(a) you can’t just go on an intrusive fishing expedition – you need to show a specific reason for a specific type of exam.

4) Rules

(a) Rule 35 (a)

(i) Physical exams are limited in three ways

(1) limited to parties or persons in control of the parties

(2) the physical or mental condition must be in controversy

(3) there must be good cause shown

XVII) Discovery – Privilege – Work Product

A) Hickman v. Taylor

(a) barge tips on end, hits a tug which sinks.  Issue = whether or not one lawyer’s investigation is subject to discovery or whether it counts as work product.

(b) rule – the information is protected by the attorney client privilege.  

(c) Work Product Doctrine - Documents and tangible things that would otherwise be discoverable and which are prepared in anticipation of litigation or trial by or for another party or that party’s representative is available only upon showing of the substantial need and the inability to obtain the information without undue hardship.

2) Bundy’s thoughts

(a) Don’t forget – Upjohn hasn’t been decided yet.

(b) The district court wasn’t crazy (which said that it wasn’t protected)– there was no expressed language in the Rules then protecting work product.

(c) You are more likely to do better investigative work if you know that you have some semblance of privacy.

(d) Other party could just use searching interrogatories to get the same information.

(e) If the crewmen had died, that would probably constitute an undue hardship and the court would order production of the documents taken before they died.

(f) If the crewman had died and there were just memos?  No production.  (Can get the info through interrogatories etc.)

(g) Court is reluctant to allow disclosure of the memo but the complete unavailability of a dead witness is an issue the court has not yet faced.  The interrogatories while providing a lot of information, also miss a lot of information as well.

3) Class Discussions

4) Rules

(a) now built into Rule 26(b)

(b) Rule 33(c) 

(i) allows compensation interrogatory = “do you contend x?  and if so, state all of the evidence that in your view supports that contention?”

(ii) there are no objections, you can make them answer

(1) leads to tension with the work product doctrine

(iii) tension between the desire to have an orderly trial and the desire to encourage preparation.

(iv) after all, you’re only asking for something that you know they’re going to make public anyway.  they’re not saying “telling all the things you’ve been thinking about.”

XVIII) Expert Testimony – General Background

A) issues an expert might offer an opinion on:

1) medical malpractice:

(a) to establish a standard of care

(b) to establish the amount of damages the plaintiff has suffered

B) experts are subject to a lot of discovery.  non-testifying experts are much more limited in discovery.

C) What you, as an attorney, have to disclose:

1) Rule 26(a)(2)(a) – you have to disclose the identity of the expert when the court says so, at least 90 days before the trial date.  If it’s in response to a designation by your opponent, you have to do it 30 days after they tell you.

2) A report with:

(a) the opinions you are going to express and the support for them

(b) data you are using

(c) exhibits

(d) qualifying information

(e) reasonable compensation (hourly rate) if they other side wants to dispose you

(f) listing of other cases where you have testified or been deposed

(i) to see if you’re consistently biased.

(ii) to see if you’re an expert for hire (inconsistent in what you say)

3) Why all this disclosure?

(a) to depose effectively

(b) because experts get a lot of weight

(c) so the other side can get an expert

(d) to get the lawyers up to speed

D) Deposition

1) they can ask about the initial conversation with the lawyer

2) they can get copies of any documents sent between the lawyer and the expert

E) Ethics

1) it’s ok to tell the expert no to write anything down until they have made up their mind one way or another

2) ANYthing you tell or write the expert is discoverable

F) Consulting Experts

1) you can require the attorney to identify the consulting experts who are not expected to show up at trial but they can’t depose them because it’s a non-testifying expert.

2) Rule 26 (b)(4)

(a) you can only provide information from non-testifying experts when there are special circumstances that do not allow the other side to get the information in any way

(i) having local people so they can connect with the jury is not enough to warrant special circumstances

(b) stockpiling experts?  are you allowed to?

XIX) Expert Testimony

A) Cases

1) Thompson v. Haskell

(a) facts:  doctor interviewed her when she was upset, later she’s not upset so she’s not the same witness

(b) rule:  There are special circumstances so the info from the exam is discoverable.

2) Chiquita v. M/V Bolero Reefer

(a) rule:  These are not special circumstances.  The opposing side had plenty of time to depose and interview the witnesses, the info from the one side’s interviews is not discoverable.

B) Bundy’s Thoughts

1) In order to discover evidence in the cases of disappearing evidence, you need to establish special circumstances.

(a) was the expert acting as an expert when he got the info

(b) is the information available otherwise

(c) are there other experts available

C) Class Discussion

D) Rules

XX) Discovery – Ethical practices

A) Pollack v. Fisons

(a) facts:  pharm. company failed to warn doctor and therefore patient of risks with drug being taken.  there was a smoking gun #1 and #2.  Fison limited it to the first drug but said that Pl had limited it.  Had the letter and didn’t turn it over b/c of that.  lied to the court.  issue = did the manufacturer know of the risks and did they warn the dr.?

(b) rule:  Fison misled and lied to the court.  There was nothing Pl could have done that would have produced the letters.

(c) end result:  There are real problems with discovery even when the lawyers are playing by the rules. It was accepted practice.

2) Bundy’s thoughts

(a) the spirit of discovery is the full mutual knowledge of all relevant information.  the court here says it’s a cooperative system, not adversarial.

(b) they were excessively adversarial, but that doesn’t mean it shouldn’t be adversarial at all.

(c) solutions

(i) make the court more responsible for discovery

(ii) have judges more involved in sanctions and discovery

(iii) use different techniques for sanctions, post names of firms, etc.  

(iv) stronger sanctions against lawyers

(v) (use mandatory disclosure rules.)

(1) but then the Pl still has to say the category and the title of the document they want.

3) Class Discussions

4) Rules

(a) Rule 26 (c) – you are required to modify a request if you learn about some material that was incomplete.  You have an obligation with newly discovered evidence to look back and see if it falls under earlier discovery requests.

(b) Rule 26 (g) – 

B) Terry Case?

(a) facts:  employees are arguing that the union didn’t adequately represent them

(b) rule:  the nature of the remedy in this case is monetary so it’s a legal problem ( jury.

(c) end result:  the nature of the remedy is more important than the nature of the right (discussed in the three analogies)

2) Bundy’s thoughts

(a) Three analogies are proposed:

(i) action to set aside an arbitration award – chancellery case so no jury

(1) court rejects, saying this is a new issue, not setting aside an award

(ii) action against a trustee for breaching their duty of loyalty to the beneficiaries – no jury

(1) closest one to the current case

(iii) action by a client against an attorney for legal malpractice – jury (?)
(b) Majority’s version of historical test = analogy and remedy with remedy counting more than analogy.  Bundy thinks you shouldn’t put too much weight on this formula.

3) Class Discussions

(a) using an analogy is most consistent with a historical analysis

(b) but we should look at the remedy because it’s going to get harder and harder to find a 200 year old case on point.

4) Rules

XXI) Jury Trial – (General Background)

A) Background

1) Common law juries

(a) 12 people, unanimous verdict with many kinds of people excluded

2) Juries today

(a) 6-12 people, some states allow a few dissenting votes, exclusion based on gender or race is unconstitutional

(b) when you’re summoned

(i) you can postpone

(ii) say you’re exempt (armed forces, lawyers in some states)

3) Fair Cross Section - 6th amendment

(a) statutory control in civil cases, right to trial by jury selected at random from the community.

(b) codified in the US Civil Code

(c) “fair cross section”

(i) in a trial, you can challenge right before voir dire, during jury selection or within 7 days.

(ii) if you could have discovered it earlier, you have to do it then

4) Representativeness

(a) can be no systematic exclusion

(b) there must be substantial representation of a cognizable group (race, gender)

(c) if violated, the district court has to do something but doesn’t have to achieve perfection

5) Terms

(a) array = the group of people that show up at the courthouse

(b) pool = the group of people summoned to serve

(c) panel = the actual jury that hears and votes on the case

6) Voir Dire

(a) Written questionnaires

(b) Oral questions

(c) Purpose – to identify people who should not be on the jury

(i) challenge for cause

(1) base line characteristics

a. citizenship

b. voting residency

c. mental competence

d. not being a convicted felon

e. being over 18

(2) bias or prejudice with respect to the people or the subject matter of the dispute

(ii) Preemptory challenges

(1) very little case law on this. meant to eliminate the extreme members of the jury and to give the jury more credence in the eyes of the parties.  also to fix it if a lawyer offends a juror during voir dire.

(2) old view - you don’t have to give a reason ever

B) Preemtory Challenges

1) Batson v. Kentucky

(a) violated the 14th amendment, due process.  old system of jurors began to break apart

(b) you can force an attorney to explain their challenges if you show a primae facie case of discrimination, as they did here.

2) Edmundson

(a) ruled that the parties in the trial can raise the issue of due process even though it’s not their rights that are being violated

(b) doesn’t matter if the party is of the same race as the juror

(c) central ruling – even when the preemptory strike is by a private litigant (not a gov. official) it’s still a state action because the jury is an ad hoc gov. body and it takes place in a courtroom

3) Hernandez

(a) the person objecting the challenge has to make a primae facie case that the challenges are being used improperly, based on a pattern

(b) the judge then asks the other side to provide and explanation, which must satisfy the judge.

(c) language is integral to identity.

4) J.E.B.

(a) applies equal protection to gender.

5) Bundy’s thoughts

(a) Problem : if you were to toughen up the review of challenges, the utility of the challenges goes away.

(b) Reform : eliminate challenges all together.  Cost = you lose the pruning around the edges and the legitimizing function.  OR you could beef up the challenges for cause system, giving the lawyers more time with the questionnaires.  problem = cost.

6) Discussion

(a) should the attorney have to explain their challenges?

(i) should decide after looking at the identity of the people who were struck and their replacements, how many of that race are in the jury panel and how many are in the array.

C) In re Japanese Elec. Prods. Antitrust Litigation

(a) facts:  Ds accused of selling tvs too cheaply.  accused of antitrust violations and dumping violations.  Ds argue a jury couldn’t handle this case, Pl disagrees.

(b) rule:  

(c) end result:  never any final ruling – the cases ended with summary judgment for the defendants.  

2) Bundy’s thoughts

(a) 7th amendment doesn’t apply.  There are no cases where courts used complexity as a factor in deciding whether to go to trial

(b) 5th amendment is really decided.  Court says it can imagine a case where the 7th would have to yield to the 5th.  

(c) Court assumes judge is better than jury – Bundy doesn’t endorse this view.

(d) Don’t forget – the right to have multiple plaintiffs sue multiple defendants isn’t a constitutional right

(e) Do we want the really complex cases in court at all or in an administrative agency.

3) Class Discussions

(a) Should the 5th ever override the 7th?

(i) if the jury can’t understand the facts, they can’t give a just ruling

(ii) judges are presumptively better than juries

(1) jury can disregard issues because of the black box

(2) not enough control over the jury

(3) judge is less biased

(4) judges have the legal background

(iii) juries are better than judges

(1) 12 heads ( less bias

(2) different areas of expertise

(3) black box decisions

4) Rules

(a) 5th amendment

(b) 7th amendment

XXII) Pre-Trial Motions

A) Background info

1) Trial

(a) selection of the trier of fact

(b) opening arguments

(c) case in chief

(d) rebuttal case

(e) closing arguments

(f) jury instructions

(g) verdict

2) Final Resolutions On the Merits Of the Case

(a) Motion for Judgment as a Matter of Law

(i) = there is no legally sufficient basis for the jury to find against a party.  judge ends the case, doesn’t have to be on the merits. even though it was pleaded correctly, you don’t have sufficient proof

(ii) the courts do not go the limit regarding drawing inferences. they do say occasionally that the inference is not reasonable – this would not allow the jury to conclude more probably than not.

(iii) evidence considered:

(1) some courts only consider the evidence of the party opposing the motion and the uncontradicted, unimpeached evidence (where there is no controversy)

(2) other courts use all the evidence

(iv) Replaces:

(1) directed verdict

a. more before the jury went out

b. made because the evidence does not support the other side

(2) judgment notwithstanding the verdict (j.n.o.v.)

a. made after the jury has found against you

b. “even though the jury has found against me, I should win.”

(v) Rule 50 – Judgment as a Matter of Law

(1) there is no legally sufficient basis for a reasonable jury to find against the party making the motion

(b) Summary Judgment

(i) focuses on the factual sufficiency of the case

(ii) can be made anytime before trial, after the filing of the complaint (Pl has to wait 20 days after the filing)

(iii) “Pleadings were fine but you don’t have the proof”

(iv) Single Issue : you can make the motion on a single issue to cut down on time and money spent on discovery (or on all the issues)

(v) allows someone to end the case on factual grounds without a new trial

(vi) Issues:

(1) due process - an opportunity to resolve the case factually before you get into it.

(c) Motion for Failure to State a Claim

(i) failed to plead a claim upon which relief may be granted

(ii) ends the case

(iii) their description of the facts doesn’t amount to a legal claim

3) Motion for a new trial

(a) saying that the evidence so was heavily stacked against that party that the jury must have gotten it wrong.  Even though the jury could have decided the way it did, they got it wrong.

(b) asking for a new trial, not a reversal of the verdict.

(c) very rare – has the judge deciding on the weight of the evidence

(d) when there’s huge damages for the Pl, Pl can agree not to have a new trial in return for a reduced damages award.

4) Motion to Dismiss

(a) looks at the pleading

(b) even if you proved everything you pleaded, your proof could still be legally deficient if you didn’t plead all the elements necessary (duty, breach, causation, & damages)

5) Motion for Directed Verdict

(a) made after the party moved against has presented all their evidence, but before the jury steps out because you can’t renew it.

(b) Considers : efficiency (how much work will it save?), accuracy (what if they’re wrong?  the case has to be done all over again)

(c) very rare, would rather just get the jury verdict

(d) Rule 50.

B) Pennsylvania Railroad v. Chamberlain

1) Background

(a) Pl was riding on railroad car, fell off and was run over.  issue – why did he fall?  One witness said collision, multiple others said no collision.

(b) rule – the facts are not in dispute, there was no collision therefore the motion for directed verdict was rightly granted to Ds.

2) Bundy’s thoughts

(a) terms

(i) burden of production = the minimum quanity of evidence on which the finder of fact can permissibly find in favor of ther person who bears the burden

(ii) burden of persuasion = the legal standard that the trier of fact applies in deciding whether the party who bears it has convinced them of their side of the story.

(b) Boeing – prevailing view on j.n.o.v. and d.v.  court should consider all of the evidence, not just the evidence that supports that non-movers case.  but in light and with all reasonable inferences most favorable to the party opposed to the motion.

3) Class Discussion

(a) rightly decided?

(i) no.  court incorrectly held that the plaintiff met its burden of production.  jury should have been allowed to believe who it wanted to believe and infer what it wanted to infer.

(1) right to infer – because people can disagree and it’s a real world decision and the jury is better equipped to handle it than the judge.

(ii) yes.  even if they believe him, it doesn’t mean the collision caused him to fall.

4) Rules

C) Stout

1) Background

(a) facts:  small child playing on railroad turntable, hurt his foot.

(b) issue:  whether the railroad was negligent, RR asks for a directed verdict

(c) ruling:  it’s not a matter of law, it’s for the jury to decide.  The jury is entitled to decide whether this was negligence even on undisputed facts.  (?)

2) Bundy’s thoughts

3) Class Discussions

4) Rules

D) Adickes v. S.H. Kress & Co.

1) Background

(a) facts:  group of racially mixed students and teacher go to lunch.  teacher is refused service, then arrested outside.

(b) rule = Even though the Pl had no admissible evidence, the D had an affirmative duty to produce evidence showing there wasn’t a cop in the store.  This is a harder showing than would be required at trial.

(c) end result:  SC held that the summary judgment for Ds was improperly granted. All she needs to show is that there was a police officer in the store, just the minimum amount of evidence to deny the sj motion.

2) Bundy’s thoughts

(a) D’s arguments = there are uncontested facts that prove no conspiracy

(b) Pl’s arguments = there is enough evidence that allows the possibility of a conspiracy (hat check girls said there was police in the store (not sworn, not affidavit), statement in Pl’s deposition (hearsay, not admissible))

(c) court adopts a substantive standard, she doesn’t have to show direct communication, just that there was cop in the restaurant at all.  They said that D failed to meet a burden of unspecified origin.  They had a bastard burden.

(d) If the D had met their burden, Pl would have had to respond in order to avoid SJ.  (need an affidavit saying there was a police officer.)

3) Class Discussions

(a) Is it wise to allow it to go to trial even though Pl doesn’t have admissible evidence?

(i) yes, because the Ds didn’t meet their showing of an affirmative defense.  They didn’t prove that there was no police in the restaurant.

(b) Does live testimony lead to more accurate outcomes than depositions or affidavits?

(i) Yes, and this is a general policy of the court.

4) Rules

(a) Rule 56

(i) you can use depositions in deciding the motions, or affidavits 

(ii) affidavits = a signed statement of testimony taken under oath.  not as powerful as a cross examination because there’s no cross examination.

(b) Rule 56 (e) = you can’t just make a motion saying the other side has no case, you have to show an affirmative defense to the Pl’s allegations.

(c) Rule 56 (f) = you can say you don’t believe those affidavits and want to cross examine those people.

E) Celotex

1) Background

(a) facts:  Pl was exposed to Celotex asbestos, got cancer and died.  Pl was asked to produce witnesses and she said “none at this time.”

(b) ruling:  Granted summary judgment.  The D doesn’t have to produce it’s own witnesses.  They don’t have to affirmatively negate, just make a showing that there is an absence of evidence (no witnesses on the part of the Pl). 

2) Bundy’s thoughts

(a) All Pl would need is evidence that would allow an inference of exposure.

(b) SJ imposes a special burden on the moving party that it wouldn’t have in trial.

(c) What if it was the Pl making the motion for SJ with an affidavit saying there was exposure?

(i) they’ll lose, even if the D doesn’t respond.

(ii) Pl has the burdens of production and persuasion.  The affidavit would meet production but not necessarily persuasion.  Even if there was 6-8 affidavits, the jury still have a right to disbelieve, still doesn’t meet persuasion.

(d) So, when can the Pl make the motion for SJ?

(i) in a contract, where the terms were fulfilled and the Ds not contesting that they were fulfilled.

3) Class Discussions

(a) Was Adickes overruled?

(i) NO – Adickes didn’t say that giving affirmative evidence is the only way to get a summary judgment.  It’s a different approach to the ruling:

(1) Celotex knew the other side’s evidence and said it wasn’t enough.

(2) Adickes points to their evidence and says there’s no case.  They didn’t even address the Pl’s discovery in regards to the presence of a police officer in the store.

(b) Is there a policy shift?

(i) Yes, this is making it easier to get summary judgment.

(ii) Is this a good move?

(1) Yes: for efficiency, there are some cases that just shouldn’t go to trial.

(2) No:  it seems unfair to make it easier for the party who already has more resources.

4) Rules

XXIII) Preclusion

A) Background

1) Claim preclusion

(a) res judicata = the thing which was decided (by the judge)

(b) Have to have:

(i) valid, final judgment on the merits

(ii) Summary judgment counts, failure to state a claim doesn’t (no factual determination made).  Does failing to make discovery or failing to do anything count?  

(c) has to be between the same parties, or persons who are in privity with those parties

2) Issue Preclusion

(a) collateral estoppel

(b) an issue that was litigated and resolved and then arises in a later litigation

(c) Necessary Elements:

(i) final, valid judgment.

(ii) same issue, actually litigated and determined in the earlier case

(iii) essential to the judgment

3) Procedurally – typically used as an affirmative defense

B) Frier v. City of Vandalia

1) Background

(a) Case I

(i) facts:  Pl illegally parked four cars on the street.  The city towed the cars.  Pl claims replevin (give me my cars).

(ii) rule:  Two of the suits are voluntarily dismissed, the other two are dismissed, as a matter of state law.

(b) Case II:

(i) facts:  same facts.  Now claim is for breach of constitutional right to due process under color of state law.

(ii) rule:  Entire case is precluded by the judgment in the earlier case. claim preclusion applies where there is a “common core of operative facts.” (based on holding from Redfern where it said that it is identical where evidence necessary to sustain the second would sustain the first)

(iii) Concurrence:  Case isn’t precluded because the earlier judgment wasn’t conclusive.  But there was no due process violation after looking at the facts.

(iv) Statutory support

(1) Illinois law recognizes preclusion under the Full Faith and Credit Statute where it says that “records and judicial proceedings of a state shall have the same full faith and credit in every court within the US as they have within their own state.”

2) Bundy’s thoughts

(a) Theories:

(i) Consistency – a favorable decision in the second case wouldn’t have been inconsistent with the first case.  (first case said he was unlawfully parked, didn’t say he was denied due process)

(ii) Justice – He shouldn’t have had to bring it up the first time because different evidence is used to prove illegal parking and denial of due process.

(iii) Cause of Action v. Transaction

(1) Transaction = matters related in space, time, origin, and motivation are all the same transaction

a. Restatement adopts this test,  Illinois doesn’t.

b. If using this term, he is precluded from the second suit.

(2) Cause of Action = older definition, same evidence, same operative core of facts

(b) The different tests are from a time when the trial was the main event.  But now, the hardship is discovery, not evidence.  So, the question becomes, what would a reasonable lawyer understand the scope of discovery in the first action to be?

(c) Relevant issues = consistency, duplication (efficiency), fairness (to both sides)

(d) In an effort to make things more efficient by not trying things twice, we are making the plaintiff’s throw everything but the kitchen sink into the soup in initial trials.

(e) A difficult case – you could find courts that would find either way.

3) Class Discussions

(a) How broad should your preclusion be?  Transaction test or Cause of Action test?

4) Rules

C) Illinois Central Gulf Railroad v. Parks

1) Background

(a) Case I

(i) facts:  Jessie and Bertha collide with train.  Bertha sued for personal injury.  Jessie sued for loss of consortium.

(ii) ruling:  Bertha wins, Jessie loses.

(b) Case II

(i) facts:  Jessie suing for his own personal injury.  RR moves for summary judgment against Jessie.  Jessie moves for summary judgment.

(ii) ruling:  He is not claim precluded, D admits it’s a different cause of action from the first case.  Don’t know if the issue of contributory negligence was actually determined because the jury rendered a general verdict.  Jessie gets his motion because if the RR was negligent for Bertha, they were for Jessie too.

2) Bundy’s thoughts

(a) Hypos

(i) what if it was decided in I that the RR wasn’t negligent and then Jessie brought a  new witness during the second action?

(1) “tough Jessie” approach – should have brought it up during the first action (unless they have a very compelling reason that they didn’t have the witness the first time around)

(ii) what if the first action said that the RR wasn’t negligent in their signal operation but not there is evidence that the driver was drunk?

(1) two different issues, there’s no inconsistency in verdicts

(2) maybe they should have pleaded everything they could have done discovery on in the first action (efficiency argument).  If you plead negligence, you should investigate all possible sources of that negligence.

(3) not much case law on this – courts have gone both ways

(iii) Fugitive Hypo – train hits bus.  State pursues criminal action for gross negligence against train. State loses.  State pursues civil action against train, for cost of bus and punitive damages for gross negligence.

(1) not precluded.  same issue but different courts – State only has to show  preponderance, not beyond a reasonable doubt that they were grossly negligent now.

(2) if State had won, they could move for summary judgment on gross negligence and negligence.  Even though it’s a different issue under a higher standard, it necessarily implies that it would satisfy the lower standard too.

(iv) Jessie and Bertha – suppose the jury gave a special verdict on interrogatories (giving the jury a set of questions to identify it’s reasoning) and that they had found Jessie was contributory negligent and that there was no damages.

(1) if he files suit later for his own injuries, he should be barred.

a. same issue of him driving negligently, actually determined, but was it necessary to the judgment?

i. yes – 1st Restatement, Winters.  when there are two grounds decided, both are binding.

ii. no –  2nd Restatement, Halpern.  they also found there was no damages.  Neither is essential to the judgment

3) Class Discussion

4) Rules

XXIV) Preclusion - Different Parties

A) Searle Brothers v. Searle

1) Background

(a) Case I

(i) facts:  H and W fighting over house.  H says it’s only 50% his, the other half belongs to a partnership.

(ii) rule:  Wife wins the house.

(b) Case II

(i) facts:  Bros. claim they own half the house.  Shouldn’t be precluded because they weren’t parties in the earlier action.

(ii) rule:  They are not precluded from pursuing their claim.  They weren’t adequately represented, the partnership was very informal.

2) Bundy’s thoughts

(a) Usually suits are started by being name in the complaint and service process, which creates a legal relationship  between you and the other party.

(b) Pl’s argument = witnesses – they participated in the first case, partnership – their father was the representation of their partnership.

(c) D’s argument = they didn’t have representation like they would have had they been a party.  Father had other priorities, the house was just a small part.

(d) Being a Party? Usually means you’re in privity with a party.  There are issues of formal representation and substantive representation.  You usually need evidence of control, representation and agreement.

(e) If W had wanted to be protected against the brothers, she should have brought it up in the first suit.

3) Class Discussions

4) Rules

XXV) Mutuality

A) Background

1) Mutuality = in order to use prior judgements, had to be both parties from the earlier action.

2) Mutuality allowed a party who had litigated and lost in a previous action an opportunity to relitigate identical issues with new parties

3) many courts have abandoned it for issue preclusion

4) Defensive vs. Offensive

(a) both – party against whom the estoppel is asserted has litigated and lost in an earlier action.

(b) defensive – D uses it to preclude the plaintiff who has litigated and lost on the issue before

(c) offensive – other way around

2) The Shift Away From Mutuality

(a) Discussion

(i) this is a defensive collateral estoppel because it’s the defendant attempting to use collateral estoppel

(ii) the SC said that defensive is allowed (they never really addressed offensive, but they didn’t rule it out)

(1) rightly decided (to allow defensive?)

a. yes, because the patent litigation process is so expensive.  the plaintiff has had a full and fair opportunity to litigate in a forum that the plaintiff chose (they filed suit), and the fullest and fairest opportunity they could have had.  It creates attractive incentive to sue all the infringers at once.  

b. no, Infringer II was not involved in the first action (??)

B) Parklane Hosiery Co. v. Shore

1) Background

(a) Case I

(i) facts:  Parklane lied in proxy materials to get votes for a merger.  SEC sues.

(ii) ruling:  Proxy materials were false and therefore the deal must be stopped (with an injunction).

(b) Case II

(i) facts:  Shore (private investor?) files for summary judgment on the fraud issue.

(ii) ruling:  Shore can take advantage of the finding in the first trial.

2) Bundy’s thoughts

(a) D’s arguments = they didn’t have a chance at jury trial.  they didn’t pick the forum, they were the defendants.

(b) Pl’s arguments = D knew there was a second trial (already filed), Shore couldn’t have joined in at the first trial, it was between the D and the government.

3) Class Discussion

4) Rules

C) State Farm Fire & Casuality Co. v. Century Home Components

1) Background

(a) Case I:  fire mysteriously spreads and does a lot of property damage.  D wins, reversed on appeal.  Trial #2: Pl wins.

(b) Case II:  D wins, no appeal

(c) Case III:  Pls wins, affirmed on appeal.  Court refused summary judgment on issue of whether D was negligent and whether that negligence caused the fire because preclusion would be unfair and inequitable.

2) Bundy’s thoughts

(a) you shouldn’t deny preclusion on the basis of a “close case” unless there was something really wrong with the jury.  (i.e. a compromise verdict)

(b) by switching from  mutuality to non-mutuality, the defendants potential expense rose.  The defendant is threatened by higher costs without any change in the substantive law.

(i) non-mutuality perpetuates errors and actually increases the defendants exposure for the same conduct.  and it’s meant to make the court system more sufficient

(ii) it’s another incentive for the defendant to join the parties and try them at once. (their potential expense goes down)

(iii) it only allows for efficiency if you police the doctrine very carefully – otherwise you end up with funny consequences (like increasing the substantive pressure on the defendants in an odd way.)

(iv) it may encourage plaintiffs to join together (in the tobacco cases, the defense is huge, trying against a whole group of plaintiffs whereas the plaintiffs are just one person)

3) Class Discussion

4) Rules

XXVI) Jurisdiction

A) Background

1) Subject Matter Jurisdiction

(a) does the court have jurisdiction over the class or category of claims

(b) i.e. Family courts have jurisdiction over family issues, other courts do not

(c) exists in all court systems and administrative law tribunals as well

(d) Federal Subject Matter Jurisdiction 

(i) Constitutional element

(1) Article 3 – Courts.  Claims that the judicial power of the US is vested in the Supreme Court and other courts that they wish to create.

(2) Judicial power is limited to cases in controversy:

a. arising out of federal law

b. those between citizens of different states  (diversity jurisdiction)

c. those arising in admiralty

(ii) Statutory element

(1) Federal statutes have been enacted in order to give lower federal courts jurisdiction over these three.

(2) Some cases can’t be heard in federal court.

a. those that don’t meet the three criteria (duh)

(e) Personal Jurisdiction 

(i) independent of the subject matter of the dispute

(ii) focuses on the fairness of letting a particular person adjudicate in a particular court.

(iii) Example

(1) husband and wife divorce in NY.  W moves to CA.  W sues in CA for full custody.  H has never been to CA, has no connections to it.

(2) is it fair for CA to determine the custody?

(3) Issues:

a. has H got sufficient notice of the action? (usually fulfilled by the summons)

b. does the H have a sufficient connection to CA to  make it fair to adjudicate his right in that state?

XXVII) Joinder

B) Background

1) set of rules that governs when you may or must add claims or parties to a lawsuit

2) governed by a different body of law than jurisdiction

3) there can be jurisdiction over a person but the rules not allowing them to join the claim (jurisdiction “trumps” joinder)

C) Two kinds

1) permissive – you have the right to join a party or claim

2) compulsory – you have to join a party or claim

D) Rules

1) Plaintiff Claims

(a) Example - Bundy is fired and he finds out parking services has been charging him for a permit he no longer has

(i) wrongful discharge and overcharging

(ii) Common Law – couldn’t join them because they’re different writs

(iii) Today 

(1) Rule 18 …… doesn’t apply because the federal courts have no jurisdiction over this subject.

(2) CA Rule (same as Rule 18)

a. a party asserting a claim for relief may join as many claims as he has against an opposing party.

b. doesn’t matter that they rest on different legal theories and different transactions.

c. Pl is never compelled to bring suit on a claim that they don’t want to (if Bundy wanted to just write off the cost of the permits, not sue them)

i. BUT, claim preclusion could limit you then later in some jurisdictions.  So, not really a compulsory rule, but kind of implies it.

2) Defendant Claims

(a) Rule 18

(i) a party asserting a claim for relief as an original claim (Pl), counter claim (D), cross claim or third party claim may join as many claims as he has against an opposing party.

(ii) just as broad as for the plaintiff.

(iii) Compulsory claims?

(1) Common Law – Defendant didn’t have to assert any claims if they didn’t want to.

(2) Now – there are certain kinds of claims that are compulsory for the defendant. (If you do not bring them, they will be precluded)

a. Rule 13 (a) A Pleading shall state as a counter claim any claim that arises out of the same subject matter, etc.

b. Two requirements

i. a claim that arises after the time of filing the pleading isn’t compulsory.

ii. has to arise out of the same transaction or occurrence.

c. If you don’t raise it, you don’t get sanctions.  You just get precluded.

E) Plant v. Blazer Financial Services 

1) Facts

(a) Pl didn’t pay back her loan to D

(b) Pl’s claim – the loan documents violated TILA (Truth in Lending Act, Federal Statute)

(c) D’s counter claims – breach of contract (the unpaid loan)

2) Issue: Is the counter claim permissive or compulsory?

(a) if the counterclaim is compulsory, there is jurisdiction and Plant has to respond to it

(b) it matters because of the law of jurisdiction. Pl is suing under federal law (federal act in question).  D’s counter claim is a state law claim.  Pl and D are both citizens of the same state.  Pl wants the D’s to have to file their claim in state court to make it more difficult for them

(c) as a matter of jurisdictional law, the courts have extended subject matter jurisdiction to compulsory counter claims where they relate to a federal matter.

(d) Two Questions:

(i) What risk does the defendant run of being precluded?

(ii) Does the Court have the jurisdiction to decide the claim? (We won’t be asked this kind of question on the exam)

(e) Court says it is a compulsory counter claim (if D fails to raise it, they could be precluded)

3) Court’s Holding

(a) Court uses a logical relationship test and determines that they are both the same transaction, therefore it is compulsory

(b) they want the defendant to raise any claims that are based on the same evidence and/or discovery

4) Discussion

(a) Are these claims transactionally related?  Did the court construe Rule 13(a) correctly in saying that the D has a duty to raise it as a counter claim?

XXVIII) Joinder of Parties – Plaintiff

A) Background

1) have a huge amount of freedom (unlike defendants)

2) Rule 20 (modified by Rules 21 and 42)

(a) plaintiffs may join together in a single action, if, their claims involve a common question of law or fact and the same transaction or series of transactions.

(b) who may they sue?

(i) they can join defendants, provided that the claims against them involve a common question of law or fact and the same transaction or series of transactions.

3) Rule 21

(a) misjoinder of parties is not grounds for a dismissal of an action.  parties may be dropped or added by the order of the court

(b) normally, this wouldn’t be reviewable because it’s not determining an action, not a final ruling.

4) Rule 42

(a) Courts can order the severance of cases of individuals plaintiffs or defendants to separate trials as a matter of management.

B) Mosley v. General Motor Corp.

1) Background

(a) a bunch of different plaintiffs with two people serving as representatives of a class.

(b) defendants = GM and the union

(c) suing for discriminatory practices

2) Procedure

(a) Trial judge splits it into ten separate actions (under Rule 21)

(b) the District court says that this issue is certifiable (even though it’s not appealable) Why is it so important?

(i) it comes right as a lot of litigation is involving a lot of plaintiffs and defendants is arising

(ii) it’s really important to the resolution of this lawsuit.

(1) Plaintiffs will benefit if they can push these cases as one action because of economies of scale and because they theory of the case wants to lump all the defendants together to centralize the central evil of discrimination.  Also, when you get to the remedy stage, you’re going to be looking for some injunctive relief that will regulate employment practices across the company and the union

(c) Higher Court

(i) The trial court abused their discretion

(1) there is a common question (“was there discrimination?”)

a. they don’t really address the idea that discrimination against AA and women are different kinds of discrimination

(2) it’s the same or series of transactions because they all involve discrimination.

3) Hypos

(a) what about women complaining about maternity leave?

(i) the literal language of the case makes it sound like it would be precluded

(ii) Bundy would like to think that it wouldn’t be precluded

(1) the term “transaction” in Rule 20, might mean something different than in the common law rule of claim preclusion.  The Rule means what plaintiffs are allowed to do.  But, we don’t use that broad language in terms of required joinder.  The fact they can argue that almost everything is part of the same transaction doesn’t mean that they have to argue it all.

XXIX) Joinder of Parties – Defendants

A) Rule 14

1) in CA – defendants can bring in as many “plaintiffs” as they want, as long as their claims arise from the same transaction

2) more limited under federal rules

3) Three Ways to Add Plaintiffs

(a) can add X as a co-defendant on the counter claim

(b) can add X as an additional defendant on the cross claim (when  X was already sued as D2 by P1)  Then they are a party to a claim in which the pl was already a party

(c) can add X as a third party defendant under Rule 14 – only claims where the D is or may be liable to D1 for all or part of Pl’s claim

B) Watergate v. Wiss Associates

1) Background

(a) condo assoc. had a leaky roof

(b) condo asked building manager for help

(c) building manager went to engineer for plan to fix roof

(d) condo assoc. hires roofers to do the work designed by the engineers

(e) the roof still leaked!

2) Procedures

(a) condo sues building manager and engineers for damages from negligent design

(b) building manager files cross complaint against the engineers (a co-party) and against the roofers (not a co-party)

3) Court

(a) they can’t do that.  Rule 14 says that “if I’m found to have done it, then they’re liable to me for whatever I have to pay them.”  There’s no claim that the roofers could possibly be held liable for.  They had nothing to do with the design.

(b) you can’t sue somebody on a contractually related claim if you can’t meet Rule 14 standards.

4) Policy 

(a) the plaintiff ought to be able to design the case and who is involved, that’s why the defendant’s hands are so tied with respect to who they can bring into the case.

