Civil Procedure Outline-Spring 1999-Prof. Bundy-Marvin Dunson III
I.  PLEADING

Purposes of Pleading

1. give fair notice of the nature of the claim (who, where & why) for D, so they can prepare a defense

2. state relevant facts/tell a version of the events

3. narrow the issues and clarify what’s in dispute

4. serve as gatekeeper to discovery; prevent the huge burden of discovery in unwarranted lawsuits

5. expose insubstantial claims, non-meritorious cases

6. separate factual from legal issues so that cases presenting only legal issues can be handled without trial (summary decision/judgment, for example).

7. provide a blueprint/framework for the case and trial

Issues w/Pleading

1. How much detail is required?  How much of an evidentiary basis do you have to put in complaint for factual allegations?

2. Most claims have 3 or 4 issues to prove, so does something have to be alleged about each issue/element?

3. Does P’s case set forth a substantive theory of recovery? (Rule 12(b)(6))

4. Rule 11: does it control excess? how does it work?  see problems below

5. Some cases require more detailed pleadings than others (e.g. fraud, see Rule 9(b))

6. What are advantages & disadvantages of Rule 12(b)(6) motion?

7. Does notice pleading do more work in resolving cases? (Bundy says no)

GENERAL PLEADING (Rule 8=general rules of pleading, Rule 12=Pre-Answer motions)

Rule 8 allows a little leeway in pleading, since details will be found only in discovery.  This is notice pleading, where broad is permissible, as opposed to Code Pleading (CA, NY), where the pleading must state a cause of action.  

Rule 8(a) sets guidelines:


1. grounds of court’s jurisd.


2. a short and plain statement of the claim showing the pleader is entitled to relief (applies to all cases below)


3. demand for judgment for the relief the pleader seeks

Conley v. Gibson=Rule 8 does “not require a claimant to set out in detail the facts up which he bases his claim”.

Rule 8(e)(2) permits a party to “set forth two or more statements of a claim or defense alternately or hypothetically [and a] party may also state as many separate claims or defenses as he has regardless of consistency.”  This rule is moderated by Rule 11.  In order to file separate, even conflicting claims under Rule 8 and not run afoul of Rule 11, the lawyer cannot have definitive evidence which indicates that one theory is false.

Note=state pleadings must 1)invoke a theory of law & 2)recite facts entitling P to recovery under theory invoked.  Fed. pleadings only need factual allegations & theory is inferred, thus fed. standards are more liberal.

Bell v. Novick=complaint is N; it’s a collision case and D made rule 12(b)(6) motion (failure to state a claim), Rule 12(e) motion (complaint lacked specificity) and said complaint doesn’t state how D is N.  Ct. said claiming general N was enough and don’t have to say how they’re N; rule 8(a)(2) is satisfied.  12(e) motion can be addressed w/discovery

Rationales of Bell ct. and modern pleading, in general=(1)D is going to have better access to info usually; (2)making ppl be more specific in pleading basically means you’re in discovery, & pleading seeks to avoid costs of discovery
People ex. Rel. Dept of Transportation v. Superior Ct.=The CA court said complaint only allows inferences to be drawn regarding the cause of action, did not tell anything specific enough, and key element of N isn’t even generally stated.  P used form for pleading.  Complaint:

1.  fails to tell CalTrans how dirt median hazardous

2.  fails to state whether proper median lacking

3.  fails to tell CalTrans how absence of median relates to injuries suffered

B/c relief against public entity (note different rules for public entity) is limited to theories set forth in complaint, lack of theories deprives CalTrans of certain possible defenses.  Therefore, demurrer (Rule 12(b)(6)-like motion to dismiss for failure to state a claim) sustained with leave to amend. CalTrans had appealed this w/writ of mandamus, b/c trial ct. said he wouldn’t throw out a complaint if followed general form. CalTrans thought this would set bad precedent & anyone could sue. 
Note=if granted rt. to amend, you can still appeal, b/c you may feel complaint is good enough.  If not given leave to amend, then you can appeal to get that rt.  Having rt. to amend isn’t a law, but is common law; see Duncan )

Duncan v. AT&T=P=former ATT employee, Duncan, who was injured on job and not rehired.  Plead discrimination based on race and disability & lots of other stuff, alleging no real facts.  The court describes 4 things needed for §1981 violation (1)be a racial minority; (2)be qualified for employment; (3)not offered a job; (4)kept position open & looked for more applicants. Ct. found P had alleged only #3.  Ct. dismisses complaint pursuant to Rule 12(b)(6) w/o giving leave to amend b/c if P doesn’t put in key facts, ct. assumes they don’t exist 

Lessons=(1)a complaint shouldn’t be dismissed unless it appears to be beyond doubt that the P can prove no set of facts in support of his claim that would entitle him to relief; (2)all well-pleaded factual allegations are assumed true & are viewed in the light most favorable to P

Problem=why not just amend the complaint? W/question of amending, we must keep in mind Rule 11(b) of atty. Responsibility in signing ct. papers, & that 1st complaint should be sufficient.  Ct. prob’ly felt that even if amended, it still wouldn’t be enough

Rannels=P bought defective jeans, so canceled her check, and got sued by store under PA bad check law.  P then filed suit for malicious prosecution.  Fed. district ct. dismissed the case under Rule 12(b)(6), stating that P failed to “aver factual allegations of a probable cause” & failed to aver malice.  App. ct. reviewed the dismissal de novo & reversed trial ct., saying that P’s claims must be viewed as true & most favorably to P, & inferred prob. cause from what was stated in complaint.  Rule 9(b): Malice, intent, knowledge, & other condition of mind of a person may be averred generally, so ct. infers the malice from the other claims. Case is symbol of battle btwn modern notice pleading & old, obfuscatory, technical rules

Note=Pleading with particularity is a method of getting toward discovery.  Facts pleaded with particularity should be assumed to be true (viewed in the light most favorable to P) for the purposes of pleading & w/principle of promoting justice.  However, must at least be enough sufficient facts for bringing a claim, so that there’s enough substance to warrant effort of discovery. This was problem w/Duncan. 

Note=If pleaded facts which turn out later to be untrue, attorney will be sanctioned, violation of Rule 11.

Note=Rannels is about pleading, & Duncan is about substance, so the two cases can be distinguished

ETHICAL CONSTRAINTS ON ATTYS

Rule 11=(a)signature is needed on ct. documents, so that there’s responsibility for frivolous proceedings.

(b)By presenting pleading to ct., “atty is certifying that to the best of the person’s knowledge, information & belief, formed after an inquiry reasonable under the circumstances, --



(1)it is not being presented for improper purpose, such as harass & delay


(2)claim, defenses, & legal contentions are warranted by existing law or nonfrivolous argument (standard=would a competent lawyer think the argument was a decent one?)



(3)factual allegations have evidentiary support, or are likely to after discovery
a. Consider what info atty had reasonable access to

b. No standard for what “likely” means

(4)denials of factual contentions are warranted on the evidence, or reasonably based on lack of info or belief
Essentially means how likely is it that where there’s smoke, there’s fire? Party must conduct a reasonable investigation & find evidence which supports, or is likely to support w/discovery, the allegations.

Sanctions=Rule 11(c). 

1. By Whom?=11(c)(1)(a) allows motions by parties, & (1)(b) allows ct’s initiative.  

2. What type?

A. Rule 11(c)(2) says sanctions shall be limited to what’s necessary for deterrence.  

B. Rule 11(c)(1)(A) provides for costs and expenses incurred for presenting or opposing the motion for sanctions.  The standard is discretionary w/ct.
1. Sanction may consist of directive of nonmonetary nature, order to pay penalty to ct., or payment to movant.

2. Sanctions can not be given to party if (b)(2) is violated, b/c it’s legal frivolity, whereas if there are other (b) violations, then can be given to party, b/c factual frivolity (e.g. harassment, client insists on filing bad case)

3. Lesser sanctions to deter poor Ps.

Purpose of Rule 11=1)break away from rule of each party paying costs for frivolous or unsubstantiated lawsuits, & maybe dismiss the case to save $ for the D; 2)cost-shifting & potential for sanctions will force you to be more ethical; 3)introduces notion of frivolousness
Note: Business Guides asserts common basis for Rule 11 sanctions -- failure to investigate facts sufficiently.  But what if facts are in possession of other side?  Facts should come out during discovery, but to get there, pleading must be ok.  Rule 11(b)(3) tries to solve this problem by saying “likely to have evidentiary support after a reasonable opportunity for further investigation & discovery” (What does “likely” mean?)

Note:  Rule 11 (b)(2) has to do w/legal allegations, & Rule 11(b)(3) has to do w/factual allegations.

Note: Under Rule 11, there is a binding legal obligation on the lawyer with respect to the presenting false evidence and a frivolous claim, but only a moral obligation if the opponent can't prove the claim is frivolous.

Business Guides=P says that D copied their stuff, b/c they put “seeds” (minor alterations) in their publications & found 10 of their seeds in D’s publications.  P then finds that 3 of 10 are wrong, & ct. finds 9 of 10 are wrong, so ct. sends to magistrate judge for rule 11 sanctions. J. finds rule 11(b)(3) violation, b/c P didn’t follow up after finding the first 3 & they should’ve. J. used objective reasonableness test for saying they should’ve inquired more after the 3 & sanctions both P & P’s attys.

Gerbode v. Religious Technology Center=Ps kept bringing frivolous claims under racketeering statute.  D files rule 11(b)(2) motion, seeking atty’s fees for time wasted defending case. Ct. grants sanction of atty’s fees per rule 11(c)(2) as a deterrent to P bringing further frivolous actions, after exploring non-monetary sanctions.  Rule 11(c)(2)(a) says that you can’t impose atty’s fees on the represented party for violation of rule 11(b)(2).

Problems w/Rule 11=

(1)what constitutes reasonable investigation of the facts, i.e. what behavior violates the rule? (there’s no SC case on it)

(2)how to guess if there’s going to be enough evidence in discovery? it’s a crap shoot sometimes; 

(3)sanctions often depend if you have a Reagan or Carter appointee; 

(4)no guidelines for what punishment is appropriate for a violation of the rule; 

(5)what is the outer line of a reasonable argument? It’s hard to find, b/c sometimes academics suggest a theory & ct. accepts it & other times, it’s sanctionable; 

(6) when appellate cts. review the application of the rule, what standards will guide them?; 

(7)w/11(c)(1)(a) “safe harbor” provision, P has 21 days to fix complaint, but D only has 20 days to answer complaint per rule 12(a)(1)(a).

(8)progressive efforts to change the law are at risk, b/c existing law can be unfavorable, so there’s a concern about chilling atty. creativity

Changes to Rule 11=started out as bad faith standard, then objective standard & tons of suits brought, where ct. was ordered to impose sanctions, then changed in ’93 to say ct. “may” impose sanctions, & allows 21 day period (file, wait for rule 11 from party, then pull complaint b4 21 days expires & motion goes to ct.), & sanction is given to deter so could be large, & no sanctions against client (good for civ. rts. atty’s who have indigent clients) per 11(c)(2)(a)

Rule 3.1=Meritorious Claims and Contentions=A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law.

BURDENS OF PLEADING, PRODUCTION, & PERSUASION
Three burdens:

1.  burden of pleading (one must allege element of claim or defense; can’t expect other party to do so)

2.  burden of production (at trial, one must produce evidence that tends to demonstrate proposition at stake; having a minimum amt. of evidence to allow trier of fact to find for you)

3.  burden of persuasion (one must persuade the trier of fact that one’s version of the facts is more likely than not to be true.)

Gomez v. Toledo=P: Gomez, dismissed police officer; D: Toledo, chief of police, dismissed Gomez.  P filed §1983 claim, & D filed 12(b)(6) motion b/c P didn’t plead that D acted in bad faith (1 of 3 elements for §1983 claim). SC held that good faith is an affirmative defense and that P does not have the burden of pleading bad faith. SC used statutory interpretation & said per language of the statute, P just had to plead first 2 elements.  

Rule: Party with access to knowledge has the burden of alleging it.  Had P pleaded bad faith, P would have assumed the burden of proof and persuasion.  In this case, bad faith seems to be a personal issue lurking in the heart of D, so there is no way P could know it (Rule 11 issue, b/c if P has to plead it, then runs risk of not having info to substantiate it).  Burden of pleading rests w/D, per rule 8(c):  D must plead any “matter constituting an avoidance or affirmative defense.” We could view the facts more objectively, using concept of res ipsa loquitor, which is to say that where D 1. Deprives P of a federally guarenteed right; 2. Under color of state law; then 3. (Bad faith) is naturally implied.

3 reasons/rationales for D to plead it=(1)D has better access to info, so should bear burden & rule 11 risk; (2)policy based-if D violated P’s rts, D should prove good faith…when in doubt, put it on D, to protect P’s C rts.; (3)if violation occurs, then assumption of bad faith, & D has to disprove

Note=ct. should have thrown out 12(b)(6) motion, b/c it’s a pre-answer motion, & Ds had already answered

Note #2=Affirm. defense is a use it or lose it kind of deal.  If D doesn’t raise qualified immunity, it’s out of the case.

Note #3=test for qual. immunity is whether D’s conduct violates clearly established C or statutory rts. a reasonable person would have known about it (an objective test).

Leatherman=used fed. rules (8(a)(2) in this case) to say that civ. rts. Ps don’t have to plead immunity, whereas Gomez was a construction of the §1983 statute to say the same thing….it was an examination of the law & policy itself.  SC also said no heightened requirements for pleading civ. rts. cases, so don’t use 9(b), like in fraud cases

Dileo v. Ernst&Young=Fraud case, where P only plead info contained in various financial statements & alleged that the differences btwn them were due to fraud.  Ct. said a fraud complaint must plead w/specificity the circumstances constituting the fraud. See Rule 9(b)=”in all averments of fraud, the circumstances constituting fraud shall be pleaded w/particularity.  Malice, intent, knowledge, & other condition of mind of  a person may be averred generally.”

Rationale=(1)Fraud claims are too easy to make & too costly to litigate, & have potential for punitive dmgs., so ct. invokes Rule 9(b) to deter these cases; (2)reputation of D is lowered

Problems=(1)there’s a $4 billion difference, which is a lot of “smoke”, but ct. doesn’t think it’s enough to suspect fire, which is strange; (2)D would know more about the fraud & could easily cover it up, so how’s P supposed to be more particular than what it already plead? (conflicts w/rationale of Gomez); (3)Rule 11 issue & access to info problem

Schultea=Same issue of whether P needs to plead qual. immunity (bad faith), & ct. says no, but if D pleads qual. immunity, then P has to file detailed reply (creating a new role for Rule 7(a) reply). This undercuts Gomez & Leatherman. Problems=(1)if Schultea is good law, then Gomez can’t be good law; (2)this isn’t a basis for getting rid of cases, b/c you’ve got facts, & haven’t advanced the ball—why not just have P ignore the defense & treat it as a denial?; (3)still no access to info & not fair to P, who faces rule 11 issues.  Maybe make D plead immunity w/specificity; (4)only way this could work is that reasonableness will often resolve to a ? of law (not facts) & this gets rid of cases, but you’re deterring a lot of meritorious claims; (5)adding another layer to notice pleading

RESPONDING TO THE COMPLAINT

A.
Pre-answer motions 

Rule 12(b) permits 7 certain defenses to be raised by a pre-answer motion, including lack of jurisd, wrong jurisd, insufficiency of process, & failure to join a party.  Rule 12(b)(6) is a pre-answer motion that objects to a failure to state a claim upon which relief can be granted (only substantive motion).  Rule 12(e) is a pre-answer motion which asserts the need for a more definitive statement of P’s complaint (this motion is rare and almost never successfully invoked, b/c cts. say to do discovery & then see if there’s more definitive statement needed; see Bell v. Novick).  

Purposes=(1)achieve substantial results (like remedy stuff & striking jury demands); (2)can strike portions of a complaint

Rule 12 motions can be put in separate motion, or in answer to complaint.  Don’t have to answer complaint until ruling on motion.  

Rule 12 (g)&(h)=elaborate set of “consequences of making & not making a rule 12 motion. see YZ 453 & M2/8

Motion for summary judgment: Rule 56 puts facts at stake, raises the question of whether there is a factual issue.

Motion to dismiss: court does not consider facts, takes case as it appears.

When factual material is attached to a motion to dismiss it becomes a motion for summary judgment. (since in a motion to dismiss, the critical element is not treated.)

“Piercing allegation” occurs when an affidavit is filed stating that something’s not so.  A motion to dismiss, in this case, turns into a motion for summary judgment.

B. Answers (Rule 12(a)=D must serve answer 20 days after being served)

Rule 8b specifically requires D to respond to each allegation in the complaint by admitting or denying, stating the parts that are true & denying the remainder, or stating that don’t have enough info to assess the truth of allegation

1.  Deny or admit each of the allegations, subject to Rule 11, so you must conduct reasonable investigation

-can deny for lack of info, or assert evidentiary material which establishes denial of allegation

-“denials shall fairly meet the substance of the averments denied”-Rule 8b see Zielinski
-remember that averments not denied are deemed admitted! Rule 8d

2.  Affirmative defenses.  Rule 8[c] Remember doctrine of waiver in Rule 12(h)=lose opportunity to present defenses if you don’t present them now

3.  Use Rule 12 defenses not used in earlier motions.

4.  Any counterclaims?  can include ones not related to orig. claim

An Answer is a defense on merit, on facts (as opposed to on the law).  The Answer preserves the technical defense, providing you include it in your first paper filed with the court, but you do not have to assert it.  If one raises defense early, obviates the need to explore the case on its merits.  This eliminates assertion with respect to facts.  Remember jurisdictional issues: are you being sued in the right district?

An Answer is means of providing denials or admissions of fact.  Any averments

Zielinski v. Philadelphia Piers, Inc. P hit by forklift that says PPI, so sues them.  PPI denies section that they were in control of forklift in general terms, b/c they were leasing it to CCI.  PPI did not inform/ disclose to P CCI’s part/responsibility although D had ample opportunity.  Statute of limitations ran, when case reached trial it was too late to bring action against CCI, so P made motion to make CCI the D.  Ct. says general denial was not adequate & should have been more specific w/denials & admissions.  Rule 8(b) requires that “a party…shall admit or deny the averments upon which the adverse party relies…Denials shall fairly meet the substance of the averments denied.  When a pleader intends in good faith to deny only a part or a qualification of an averment, he shall specify so much of it as is true and material and shall deny only the remainder.”  PPI should have made specific denial of ownership, which would have alerted P to fact he was suing wrong D.  D’s general denial is inaccurate because D knew the vehicle had collided w/ other vehicle. Could have become a Rule 11 issue. See T2/9 & YZ455

Notes=(1)this is unusual case.  Ct. did not say there was bad faith (there was) & takes denial in answer & forcibly amends it to be an admission; (2)if you drop out the discovery stuff & the lies, the case isn’t that clear; (3)Factors affecting ct’s decision=1)P was sloppy in not presenting the averments in separate paragraph 2) D made general denial of elements of claim 3)PPI & CCI had same insurance co, who was going to pay no matter what

AMENDING THE COMPLAINT

Rule 15 states that after 20 days, one can’t change theory without the permission of the opponent or leave of the court OR when justice so requires.  This basically equals a broad opportunity to amend.

The court will deny amendment in the following instances:

1.  when a party waits so long that amendment will derail the trial.

2.  when the other side was deceived/mislead and changing the theory is terribly unfair.
Problem of prejudice in amending pleadings (Rule 15 is applicable)

1. Aquaslide=P gets injured on slide, so sues owner.  After stat. of limit. ran, D realizes it’s not their slide, so D filed for leave to amend, & withdraw their admission about being the owner.  Ct. grants leave to amend & has sep. trial about D not being owner & D wins.  App. ct. says trial ct. did not abuse discretion to grant leave even after stat. of lim. had run, nor to hold sep. trial.  Ct. uses Rule 15(a) “leave shall be freely given when justice so requires”, b/c D is prejudiced (not fair to have to defend another D’s slide).  P is now prejudiced, b/c stat. of lim. has run to sue real owner of slide, but trial ct. says P can sue under diff. law w/longer stat. of lim. (maybe K law)

Problems=(1)if D had put forth a denial in the first place, P could’ve gone after the real slide owners, but now, Ps might not know the real co. & if they did, who knows if the co. will be able to pay?; (2)P didn’t sue others that they could’ve sued, b/c D had admitted being owner, & now they can’t sue others; (3)There’s no bad faith here, so either way trial ct. would’ve decided, app. ct. wouldn’t have found abuse of discretion; (4)Ct. invoked Rule 15, but what about P’s justice so required?

2. Armstrong Rubber=? was whether P could try case on SL theory instead of ordinary N, as alleged in the pleading. Ct. said yes, b/c D had notice that the new SL theory would be relied on in trial, & offered evidence in defense of that theory; D would not be prejudiced by the amendment. Ct. used Rule 15(b), which considers evidence in deciding whether to allow amendments.

Relation Back Doctrine=YZ477=use when amendment is beyond SofL, but orig. complaint was filed before expiration of SofL. Rule 15(c)(3), to change or bring in D in a case, must: (1)show that claim arises out of the same transaction (like Zielinski); (2)is w/i 120 days of service of complaint (reason is to see when party has actually got notice of complaint and D knows in substance that this claim is out there); (3)D knew that, but for a mistake, the D would’ve had an action brought against the party.  Also, issue of whether party will be prejudiced & has received notice (relates to #3) (this is very complicated rule)

1. Moore v. Baker=P initially sued for no adequate info.  P then moves, past SofL, to amend complaint & sue for N (used Rule 15(c)). Trial ct. said there was nothing about new N claim in complaint, so it’s a new transaction & leave to amend is denied.  App. ct. says trial ct. didn’t abuse d in denying leave to amend.  Rule 15(c)(2)=an amendment relates back whenever the claim or defense asserted in the amended pleading arose out of the “conduct, transaction, or occurrence set forth…in the original pleading” (occurrence is a specific act, transaction is more broad & not a mechanical concept)

2. Bonerb=Ct. allows P to add counseling malpractice to N claim, b/c D will not be unduly prejudiced, discovery’s not over, & factual situation remains the same, & has been brought to D’s attention by original pleading.

II.   DISCOVERY (compelled pre-trial production of information)

Purposes and Goals for P=(1)get enough info to avoid total defeat in SJ motion or DV motion; (2)if P can get past #1, can get to trial, so will want to amass a case that will prove P’s side (push for settlement); (3)get enough info that P will win outright and D can’t get a trial to disprove charges; (4)increase other side’s costs w/lots of discovery, even though it’s unethical, & wears D down

Purposes and Goals for D=(1)prevent P from achieving first 3 goals, prevent production of info that’ll be helpful to P; (2)increase other side’s costs w/lots of discovery, even though unethical, & wears P down

Note=Discovery decisions can’t be appealed until end of case, which is too late

Scope of Discovery=”is it reasonably calculated to lead to discovery of admissible evidence?” Rule 26(b)(1).  Also, can be general (“all documents”, “all letters”) and basically, ask for any info.  

1. Automatic info like name, address, relevant docs to disputed facts, insurance papers, etc. in Rule 26(a)(1)(A,B,C,D)
Note=26(a)(1)(A) says to disclose info about people “likely to have discoverable info relevant to disputed facts alleged w/particularity in the pleadings” (1)(B) is for docs & tangible things…what is “w/particularity”?

must happen w/i 10 days of discovery mtg.

2. Required disclosure of expert testimony, per Rule 26(a)(2), including written reports from witnesses specially retained for expert testimony

3. Required disclosure of witness info, per Rule 26(a)(3)
4. Oral depositions of anyone w/info (Rule 30; subpoena via Rule 45); can also be written, but not as effective, b/c lawyer not there for follow-up ?s; used for fact witnesses & experts. 

5. Written interrogatories=written request for info & answers are under oath, can be used at trial (Rule 33)

6. Production of documents=Rule 34=”designated docs” & “tangible things” for inspection.  Rule 45 subpoena can be used for 3rd party docs; other party must do reas. investigation & respond

7. Physical & Mental Exams, where motion is made under Rule 35.  Can only get when phys. or mental condition is at issue, & only when good cause is shown

8. Requests for Admission=Rule 36=used to get undisputed issues out of the way

Note=if pleading is done w/particularity, then D has to disclose things automatically, but tension w/Rule 11 sanctions the more particular you are in pleading. So, atty. has to phrase pleading in such a way as to have the right ? to produce the info desired in discovery

Getting info w/o discovery=(1)anything your client has; (2)anything publicly available, like legal docs, accident reports and hospital records; (3)legit. sleuthing and surveillance (espec. personal injury Ps); (4)things neutral ppl provide; (5)expert opinions (usu. purchased)

1.  AUTOMATIC DISCLOSURE.  RULE 26(a) before commencement of formal discovery parties shall disclose: 

· IDENTITY OF WITNESSES (having relevant discoverable information) 26(a)(1)(A).

· RELEVANT DOCUMENTS (copy or description by category of relevant documents and things relevant to disputed facts alleged with particularity in the pleadings) 26(a)(1)(B).
· DAMAGES COMPUTATION (& production of the documents on which they are based) 26(a)(1)(C).
· INSURANCE AGREEMENTS that might cover or be relevant to the claim 26(a)(1)(D).
· TIMING, 10 days after the meeting of counsel [Rule 26 (f)], unless ordered by the court or agreed to by parties.

· FORM OF DISCLOSURE: signed by attorney Rule 26(g)(1).
· DUTY TO SUPPLEMENT if a party learns it was incorrect or if additional or corrective information comes to its attention 26(e)(1).
2.  TESTIFYING EXPERTS:

· Required disclosure: each party must identify its experts 26(a)(2)(A) at least 90 days before trial 26(a)(2)(C).  W/i 30 days of such disclosure, the other party may add another expert for rebuttal purposes.

· A party must provide a detailed report to the other party 26(a)(2)(B).  The report should be supplemented with new information 26(b)(4)(A).
· Any party has a right to take the deposition of a testifying expert 26(b)(4)(A).  Also a party has a duty to supplement the deposition testimony of its expert witness 26(e)(1).
3.  PRETRIAL DISCLOSURES: Rule 26(a)(3) at least 30 days before trial:

(a) Witnesses he plans to call, and witnesses she may call if need arises.

(b) Witnesses whose testimony will be presented by deposition (or transcript).

(c) Documents or exhibits she plans to use, or may use.

Within 14 days a party may serve objections; failure to do so waives them

4. DEPOSITIONS: Rule 30 (examination of a witness under oath in the presence of a court recorder) (Rules 28, 31, & 32 also apply)

· WHEN, before action filed or while waiting appeal, only with the leave of the court and for the purpose of perpetuating testimony 37(a).  After meeting of counsels Rule 26 (f) [there is an exception for witnesses leaving the country 30(a)(3)(C)].

· Limit=10 (i.e. 10/P, 10/D,  & 10/3rd party D) 30(a)(2)(A).
· one dep. per witness 30(a)(2)(B).  

· subpoena via Rule 45 if not a party to the suit

Good stuff=(1)can pin down the other side’s version of the events; (2)powerful device to integrate everything you know; (3)under oath & some stuff usable at trial (see E below)

Problems=(1)very costly; (2)don’t know who to depose; (3)can only ask ?s pertinent to deponent & w/i motion; (4)even w/objection, deponent can still answer the ? and provide damaging info; (5)if no objection, then statements are stuck in record; (6)deponents are coached & prepped; (7)atty. can coach the witness after an objection

A. Objections to questions=Rule 30(d)(1)=”Any objection to evidence during a deposition shall be stated concisely and in a non-argumentative and non-suggestive manner.”  Also, a lawyer can object and instruct a witness not to answer to: (1)preserve a privilege; (2)enforce a limitation on evidence imposed by the court; (3)present a motion for protective order to limit the scope of the deposition pursuant to Rule 30(d)(3) below
B. Motion to compel=when a witness is instructed not to answer, the examining party may move for an order of the court compelling an answer 37(a)(2)(B). Failure to obey order may result in that the witness is held in contempt and subject to sanctions 37(b).
C. Protective order for witness=Rule 30(d)(3)=”upon showing that the examination is being conducted in bad faith or in a manner as unreasonably to annoy, embarrass, or oppress the deponent, the court may order the end of the deposition or may limit the scope w/prot. order, per Rule 26(c) 

D. No waiver=Rule 32(b)=a question not objected to at deposition can be objected to at trial.  Except for matters of form (errors which could have been fixed at the time) 32(d)(3)
E. Use of deposition testimony at trial: generally inadmissible because is considered hearsay, however, statements made in depositions may be admissible in the following circumstances:

· Party admissions 32(a)(2) 

· Impeachment (even nonparty) 32(a)(1)
· Unavailability of deponent 32(a)(3)
· A party may object to the admission of deposition testimony on any ground that would be available if the witness were testifying in person 32(b), (d).
ISSUANCE OF SUBPOENA=Rule 45

· Can be by attorney or court clerk commanding witness to appear 45(a).
· has to be served in person & with $ for day & $ mileage 45(b)
· 100 miles limit from where witness lives 45(c)(3)(A)(ii)
· not necessary for adverse party witness 37(d)
· Deposition of corporation or organization party seeking does not need to designate a person, just needs to state the matters of examination relating to co.  30(b)(6).
5. INTERROGATORIES:  Rule 33=written request calling for an answer submitted under oath

· ones served on corporate parties may be answered by any agent of the Co. 33(a). 

· Applies only to a party in the suit

· Limit=25 (including subparts) per party (i.e. so co-P can have 25 each).  33(a), but can extend per Rule 26(b)(2)
· Response or objection is within 30 days 33(b)(3).
· Option where extensive search is equal to both parties, it is sufficient to identify record and allow the other party to copy it 33(d).
· Motion to compel response (when answer is incomplete or evasive) 37 (a)...b Defiance of such an order may bring sanctions 37(b)(2), but if file the motion to compel w/o substantial justification, you may have to pay cost 37(a)(2)

· Rule 33(c) - an interrogatory is allowed to ask an opinion or contention that relates to fact or the application of fact to law.  However, court can order a delay in the answer.

Key Points=(1)info that is mechanically hard to deny & is countable; (2)cheap to prepare; (3)expensive for other side to answer; (4)other side is under oath

Problems=(1)costly & burdensome, espec. w/big files, so just give to party & have them look through the files; (2)lawyer will be able to find weasel room

6.  PRODUCTION OF DOCUMENTS & OTHER THINGS: Rule 34  

· 34(a)(1) scope.  (Inspect or copy "any tangible thing" 34(a)(2) permits entry.  (Within the scope of Rule 26(b)).  

· 34(b) procedure: the request can be by individual item or by category.

· 34(c) SUBPOENA FOR INSPECTION OF NONPARTIES (subpoena Rule 45(a)(1)(C)).
Key Points=(1)valuable for establishing bkgrnd of transaction w/o asking witnesses anything; (2)D can object on basis of scope, privilege, or expense

Problems=(1)difficult to define a category w/no discoverable info; (2)hard to monitor compliance; (3)ethical dilemmas in just wheeling the files out

7.  PHYSICAL & MENTAL EXAMINATIONS:  Rule 35
· party must show good cause [35(a)], that means, that the examination sought must be shown to be reasonably likely to produce information about the condition at issue.

· mental or physical condition of a party must be “in controversy” 35(a)
· must be a party or person in custody or under legal control of a party

· Qualifications of examiner: any suitably licensed or certified examiner 35(a).
· The examinee, upon request, has the right to receive a copy of the report 35(b).  However, when the examinee requests a copy of the report, he waives the doctor-patient privilege with respect to any previous examinations of the same condition by his own physician.  Thus, any other medical reports (past/future) can be obtained on request by the examining party.  35(b)(1-2).

· Doctors who conduct such exams can be deposed 35(b)(3)
· There is a duty to supplement responses under 26(a)(2)(C) & 26(e)(1).
Schlagenhauf=bunch of parties in bus accident want phys. exam of bus driver, & end up ordering 9 exams by all sorts of experts, & trial ct. grants them all.  App. ct. overturns, saying don’t meet Rule 35(a) requirements of issue in controversy & good cause shown (although Bundy says SC didn’t delineate btwn the two well).  Maybe would’ve worked for just eye exam, but not all others together. 

Key points=(1)shows how party must specifically demonstrate the need for the exam & show good cause; build up a case & record w/ interrogs. & deps.; (2)tension btwn discovery & privacy
Problems=(1)is Schlag a party (ct. says he is); (2)are reqs of good cause & in controversy met?; (3)how specific must pleadings be?; (4)note justice black’s opinion “Is he blind or crazy?”

8. REQUESTS FOR ADMISSION:  Rule 36(a)
· where party moves to request admission of truth of any matters w/i scope of discovery.

· Other party can admit, deny (subject to Rule 37), or state lack of info (if they’ve done reasonable inquiry).  These requests function best when used to eliminate essentially undisputed issues, so there’s problems when the admission requested is at the core of the case
· Rule 37(c)(2) - a party that fails to admit a matter requested under Rule 36 will have to pay the reasonable expenses of the other party if proven to be true 
· If a party fails to answer a request for admission, the court often deems the matter admitted.  However, some courts have ignored the literal language when the request is near the core of the case (YZ499)

LIMITS ON DISCOVERY
Scope limited by Rule 26(b)(1)=”Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action (this is the heart of discovery rules)….the info sought need not be admissible at the trial if the info sought appears reasonably calculated to lead to the discovery of admissible evidence." (the latter is the standard regarding relevance)  

Other limitations= Rule 26(b)(2) allows courts to limit discovery if (i) the discovery is unreasonably cumulative or duplicative, (ii) party seeking discovery has had ample opportunity to obtain info sought, (iii) burdens outweigh the likely benefits; (2)only depositions can be made to non-party suit, all other methods limited to parties!; (3)Rule 26(g)=equiv. to Rule 11 requirements, like signature making atty responsible for illegit. discovery requests

RELEVANCE
1. Blank=Sex discrim. case of female attys in firms, where P requests interrog. on granting of partnership to females, & D says they’re not relevant. Ct. uses Rule 26(b)(1) & says info may show restrictive or exclusionary hiring practices, which is reasonably calculated to lead to discovery of admissible evidence (pattern of discrim, violating Title 7).

Principles=(1)basic standard for discovery is relevance; (2)there’s tactical importance of discovery: granting a discovery motion makes a party much more likely to settle.

2. Steffan v. Chaney=P refused to answer at discovery about his homo conduct, claiming 5th A. privilege &  not relevant.  App. ct. said trial ct. erred in making him answer ?s about conduct, when his conduct wasn’t relevant…only his status as a homo was (he stated he was gay). 

Principles=(1)Ct. didn’t get to privilege issue; (2)this case shows boundaries of what’s relevant & sought to limit relevant info, whereas Blank sought expansive view of relevant info

Note=when P refuses to answer ?, D can make a motion to compel (Rule 37(a)(2)(A & B), & if that doesn’t work, then D makes motion for sanctions & dismissal (Rule 37(a)(4)).

PRIVILEGE (not the same as telling someone something confidentially)

Examples=(1)5th A. priv. against self-incrimination; (2)atty-client; (3)Dr.-patient; (4)psychologist-patient; (5)statutory

Rationales=(1)privacy rights; (2)benefits of having privilege outweigh costs, b/c society wants ppl to seek out professionals, & if info wasn’t privileged, they wouldn’t do so

Notes=(1)Privileges typically block info from a particular source, not the underlying facts; (2)All privileges can be waived (either explicitly or implicitly by an action inconsistent with the privilege, e.g. D takes stand to deny crime, but wants to not be cross-examined) and cannot be abused; (3)Once one’s physical condition is at issue in a personal injury suit, one waives privilege

Rule 26(b)(5)=party claiming privilege must describe nature of material, communication, or things not produced w/o revealing info itself, in order to enable other party to assess applicability of privilege or protection

Privilege DOES NOT PROTECT (1)names of patients; (2)facts; (3)things that aren’t communication; (4)things claimed as private (it’s not automatically privileged)

Some courts have held a privilege of self-critical analysis when companies try to investigate themselves to make positive changes.  However, it can be waived if, for example, employer tries to introduce evidence of an affirmative action policy (p. 533)

REQUIREMENTS for attorney-client privilege:

· (1)Confidential (2)legal advice sought (i.e. vs. business advice).

· (3)From a lawyer to a client & vice versa(interviews with witness do not qualify (Hickman))

· Protects only communications btwn person asserting privilege & others

· Corporate clients (Upjohn): expanded protection beyond the "control group test" to any employee.  The employee, however, must know that the communication is designed to obtain legal advice for the corporation and that it is to be held in confidence.

· atty. can create privilege by saying communication is confidential & they’ll be their atty.

· There is no attorney/client privilege if both parties share the same attorney

Hypo=student asks Bundy about LL/T problem & Bundy gives advice…is there priv?  Student said some private stuff, but it was in public classroom, so was there privacy?

Upjohn=P general counsel sent surveys to employees w/i P’s co. to see if illegal conduct had taken place.  D, IRS, wanted these surveys & atty’s notes taken from interviews.  Ct. held lower-level employees w/i a co. are considered protected under attorney-client rel’ship as communication, but facts are still discoverable.  Ct. expanded priv to include all employees of a co. (all of the co. is seen as a client), but Es must know communication is designed for legal advice & is confidential. Principle=Rehnq. says if there’s no priv, then atty. won’t get info from Es & co. can’t have good case. RULE: The notes and memoranda sought by IRS constitute work product based on oral statements. If they reveal communications, they are protected by the attorney-client privilege. To the extent they do not reveal communications they reveal attorneys' mental processes in evaluating the communications. Work product cannot be disclosed simply on a showing of substantial need or inability to obtain the equivalent without undue hardship. 

Problem=(1)priv. only protects “what did you tell your lawyer?”, not “what happened?”, so IRS can still potentially get some info.; (2)maybe legal advice is to cover-up the illegalities as opposed to getting more in-line w/law, so having priv. for everyone in co. might not be so good; (3)other party can’t interview everyone in co., b/c costs too much, so won’t be able to get info, but the co. attys will; (4)conflict btwn whether only senior mngmnt communication is privileged or include all Es

PRIVACY

Seattle Times=Rule 26(c) (protective order) invoked, b/c D wants P’s financial docs, & P refuses, citing privacy reasons, & asks for protective order.  D filed motion to compel.  Ct. grants both & says info must be disclosed, but can’t be published or disseminated outside of litigation. D also wanted to be able to print info (1st A). Ct. used principles of discovery (to get info for dispute resolution) as reasoning for protective order, b/c w/o it, info would’ve inflicted harm & been used as newspaper story, which is not purpose of discovery. 

Key Points=(1)ppl wouldn’t sue to resolve legit. disputes, b/c privacy would be invaded; (2)more lawsuits can be created b/c of invasion of privacy; (3)Drs. must identify prior patients, b/c privilege extends to saying things, not doing things; (4)hypo of student testifying at academic hearing—said to be privileged & confidential, but prob. not

Problems=(1)what about info at trial? can D use 1st A arg. again to print it, where it will be public record? Bundy says probably; (2)if paper got info w/o discovery, then it’s ok to publish it, which seems strange

See also Schlagenhauf above, under physical exams
WORK PRODUCT PRIVILEGE DOCTRINE

Rule 26(b)(3)=provides that “docs & tangible things… which were prepared in anticipation of litigation (note: not necessarily by atty.) or for trial…are discoverable only upon showing that the seeking party has a substantial need of the materials,… & that he is unable w/o undue hardship to obtain the substantial equivalent of materials by other means. .  When showing has been made, court shall protect against disclosure of mental impressions, conclusions, opinions, or legal theories of attorney.”  The rule codifies Hickman decision.
Rationale=reconciles purpose of discovery w/adversary system, b/c avoids thwarting aims of discovery, but avoids making attys. not write anything/not prepare or investigate; Extends beyond atty/client privilege

Structure for showing need is two-tiered: lesser showing of need to obtain statements, higher showing to obtain impressions, memos, etc.

Statement=document prepared by lawyer that states facts and is signed by witness if true; not admissible in court because it is hearsay (out of court statement)

Courts are divided on whether work product in one suit is protected in subsequent litigation

Hickman v. Taylor=5 crew members drowned when a tug sank and D's attorney conducted interviews of survivors in preparation for possible litigation.  P's atty requested those transcripts & notes in an interrogatory or in the alternative D's attorney recollections of the interviews.  SC held material obtained by counsel in preparation for litigation (i.e. interviews, statements, correspondence, briefs, mental impressions, memos, etc.)  is the work product of the lawyer, and while such material is not protected by the attorney-client privilege, it is not discoverable on mere demand without a showing of necessity or justification (see rule 26(b)(3) above).  Here, there’s no need, b/c there were public hearings & P can go interview survivors himself & docs would be considered hearsay & not admissible anyway. Ct’s standard for showing need is very high (usually turns on availability of witness).  If witness is dead, prob. still not enough showing of need, b/c hearings, but if no hearings, then prob. enough need shown.  If personal impressions in margins, then redact them.

Key Points=(1)Philadelphia lawyering at play & they’re sneaky & outdo each other; (2)no privilege, b/c survivors weren’t D atty’s clients; (3)this decision is codified in Rule 26(b)(3);

Principles=(1)”gentlemen don’t read each other’s mail”--notion of fair contest & sanctity of lawyer’s work affects decision here; (2)don’t want one side to freeload off the other—“perform its functions on the wits borrowed from the adversary”; (3)if work product can be discovered, atty’s will be demoralized, do less research, knowing other side can get it, & less info will be discovered, which is contrary to discov. purposes; (4)it’s not quite a privilege, but more of a presumptive immunity that can be overruled; (5)”attorneys/dvocates are not good witnesses”—better for opponent to get it from the source than from lawyer’s interp.

Problems=(1)what constitutes atty’s mental impressions?  other atty. has to craft ?s cleverly; (2)atty. can unfairly gather & sequester facts from other atty.; (3)info sought is extremely probative; (4)attys. sometimes can’t get the info any other way, & this will unduly prejudice their case…hardship & injustice (maybe this is enough to show need); (5)atty. will say witnesses are being hidden that should have been automatically disclosed; (6)what constitutes as need?; (7)atty is trying to get info, but can’t, so thwarting discovery principles

Notes=

· Hickman protects only the work of lawyers while 26(b)(3) includes agents etc.  Yet the rule is limited to "documents and tangible things" while Hickman is not limited to tangible things; unreported mental impressions are protected

· Witness statements obtained from nonparty witnesses or reports made in preparation of trial are usually held to be work product while statements made by a client witness (or its employee) or confidential reports prepared for the corporation's attorney may be attorney-client privilege.

· What if critical issue is if capt. was drunk & atty asks bartender.  if he answers yes, & atty asks for names of ppl who know this, does atty have to disclose those ppl, or is it work product/mental impression (of whether he believes bartender or not)? (prob’ly protected says Bundy)…Other atty would have to say, “who are the people who claim to have knowledge of the capt.?”  What if bartender dies b4 other atty can interview?  Not sure if atty has to tell what bartender said….if bartender says capt. not drunk, does atty. have to disclose that he has a witness, or is it a mental impression of whether atty believes bartender?

NON-TESTIFYING EXPERTS (WORK PRODUCT ISSUE):

Experts that must be disclosed=
1. Testifying experts (consulted, retained, and presented as having an opinion at trial) 

a. Disclosures=ID, mini bio, & written report required under Rule 26(a)(2)(B).  Deposition of expert is allowed under Rule 26(b)(4)(A)
2. Fact witnesses (saw what happened)

a. Disclosures=Rule 26(a)(1)(A) see above, under automatic disclosure
Experts that DO NOT have to be disclosed=
1.  Non-testifying, Retained, & Consulted Experts=Rule 26(b)(4)(B) prohibits a party from discovering information from a non-testifying expert who has been retained or specially employed by opponent in preparation for trial except as provided in 35(b) or upon showing of exceptional circumstances under which it is impracticable for the party to obtain facts or opinions by other means. Otherwise, the info is in preparation for lit. & is protected by work-product immunity

Principles=(1)each side does own work; (2)even if experts not equiv., at least each side has an expert; (3)each side having confidential expert knowledge helps parties to decide where they are in the case & incentive to settle; (4)fear that experts will become testifying ones for other side if finds bad info or files bad report & that experts testimony is prejudiced b/c already worked w/other side; (5)unfair to allow party to benefit from effort & expense incurred by other party; (5)experts won’t be consultants if compulsed to testify

Hypo=YZ535=John injured in auto accident & taken to hospital.  Examined by Dr. K, who operates on John’s back.  3 months later, John’s back examined by Dr. W.  1 yr. after accident, John brings suit against Mary, the driver.  Dr. W was hired by John’s atty & has prepared a report on John’s condition.  Dr. K is more like a fact witness (use Rule 26(a)(1)(A), & no report req’d) & Dr. W is expert retained in anticipation of lit., so have to disclose report, per Rule 26(a)(2)(B).  If Dr. W isn’t going to testify, then trickier (see rule 26(a)(2)(A)) & John’s atty. probably doesn’t have to disclose Dr’s name or report

Rule=if the expert, by virtue of retention, has learned facts no longer available from other sources & which were not discoverable by a reasonable diligence, expert must cough up facts.

Thompson v. The Haskell=In sexual harassment suit, psychological records in possession of P's psychologist were wanted by D.  Ct says D gets records b/c of exceptional circumstances: 1)info in them were highly probative w/regard to the allegations & 2)the D could not obtain the info by any other means (suit was not filed until much later so D couldn’t examine her at time & this report was the only way to know P's mental condition at that time). D said psychologist was non-testifying expert.
Chiquita v Bolero Reefer=bananas get spoiled from being left on dock, & non-testifying expert inspects dock for P.  D wants notes, but ct. says no b/c D could have hired its own expert, espec. since cargo was in D’s control.  Also, ct. ruled that such a non-testifying expert was immune from discovery since there were no exceptional circumstances here. But, ct. says that docs given to expert by other parties & especially P are still discoverable, b/c policy basis of not wanting P to hide stuff w/experts

Problems=(1)is the disparity in quality of experts an exceptional circumstance, espec. when firms retain experts just so other side doesn’t get them?  A=prob’ly not, b/c a)there’s a risk that experts might be deterred & b)parties would be less willing to solicit experts who might disagree, less settlement; (2)why keep this stuff confidential?

DISCOVERY MISCONDUCT & SANCTIONS

Certification of Discovery w/sig=Rule 26(g)
(1)Disclosure=when atty. signs papers, he is certifying that the disclosure, if that’s what it is, is complete & correct at the time it’s made

(2)Requests, responses, or objections=when atty. makes one of these, he’s promising that it’s (a)consistent w/fed. rules & existing law or a good faith change of existing law & (b)not interposed for any improper purpose like harrassment & (c)not unreasonable or unduly burdensome

(3)Sanctions=atty is subject to “appropriate sanction, which may include an order to pay the amt of reasonable expenses incurred b/c of the violation, including a reasonable atty’s fee

Sanctions in Depositions=Rule 30(d)

On the deponent=Rule 30(d)(2)=where a deponent impedes or delays an examination & the ct. finds that this has frustrated the fair examination of the deponent, the ct. can impose sanctions including atty’s fees incurred by any of the parties as a result thereof

On the deposer=Rule 30(d)(3)=where the ct. finds that a deposition is being conducted in bad faith or to annoy, embarrass, or oppress the deponent, the ct. may order that the party cease from taking the deposition or issue a protective order per Rule 26(c), & violation sanctions in Rule 37(a)(4) apply

28 U.S.C. 1927 - allows sanctions against atty who in bad faith multiplies proceedings to increase costs

Phillips v. Hanover Trust(YZ546)=D’s counsel makes objections to form of P’s counsel ?s & P sues under Rule 37 orig., but ct. changes to Rule 30(d).  Ct. says can’t use 37, b/c none of the 3 sins covered in that rule are in this case; P can’t used 26(g), b/c only applies to signed docs; P can’t use U.S.C., b/c no bad faith (D said he had to raise objections, or waives them, per Rule 32(d)(3)(B)). Although D atty. is prompting witness w/objections, making dep. longer & more $, & ignoring P atty’s criticism, ct. doesn’t grant sanctions. Ct. said there would be sanctions if done again Reasons=(1)objections are part of normal routine; (2)could create domino effect; (3)objections are cultural; (4)don’t know who started it; (5)want to decide case on merits, not referee battles btwn attys.  Problems=(1)D did “frustrate fair examination” per Rule 30(d)(1 & 2), but ct. says rule is new & P got to finish the deposition; (2)circular issue, b/c if cts. don’t discipline, attys will continue to do it & attys continue to do it, b/c cts. don’t discipline Solutions=(1)videotape ‘em; (2)ask clear ?s; (3)ignore opposing party’s objections

Motion to Compel=Rule 37(a)=where a party fails to make a disclosure, respond to a ? in deposition or interrog., the discovering party may move for an order compelling answer inspection & for appropriate.  Evasive or incomplete responses will be treated as failures to respond Rule 37(a)(3)
Sanctions for having to file motion to compel=Rule 37(a)(4)(A)=”If motion is granted, or disclosure is provided after motion was filed, ct. shall require party and/or atty to pay reasonable expenses incurred in making the motion, including atty’s fees, unless ct. finds motion was filed w/o movant’s first making a good faith effort to obtaind discovery w/o court action, or nondisclosure was justified or award is unjust).

If motion is denied, ct. may enter protective order and grant expenses to oppose the motion, w/same “unless” stuff.

Protective Orders=Rule 26(c)=if party makes good faith effort & shows good cause, then ct. can “make any order which justice so requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense” (see Seattle Times)  Function=mandate that discovery on an issue can’t happen, e.g., or that a trade secret can’t be revealed

Sanctions for violating protective order=same as Rule 37(a)(4)

Failure to comply w/Rule 37(a) order to compel=Rule 37(b)

(1) if you fail to answer a deposition question, it’s contempt

(2) sanctions can include: (A)ct. saying that the matter on which discovery is sought is established as fact to the satisfaction of the party seeking discovery; (B)ct. prohibits party from supporting or opposing designated claims or defenses, or from introducing designated matters into evidence; (C)ct. strikes out the pleading or parts of pleadings, staying further proceedings until order is obeyed, or dismissing the action or proceeding or any part, or rendering judgment by default against disobedient party; (D)can hold a party in contempt for failure to obey any orders EXCEPT order to submit to physical/mental examination.

Sanctions in (A), (B), & (C) available for failure to submit to examination (except when party shows that can’t produce the person).

Failure to disclose, false or misleading disclosure, refusal to admit=Rule 37(c)

(1)A party failing to disclose information shall not be permitted to use it as evidence at trial.

(2)If a party fails to admit the genuineness of any document or the truth of any matter requested under Rule 36 (request for admission), and the party making the request proves its truth, the party may request cost.

Basically, ct. can impose sanctions under 37(b)(2)

Failure of party to attend at own deposition or serve answer to interrogatories or to respond to request for inspection=Rule 37(d)=If a party fails in any of the above, other party may move for IMMEDIATE sanctions (as opposed to moving to compel discovery).  Ct. may impose sanctions under 37(b)(2)
Examples of Discovery Abuse=delay, evasiveness, use of discovery to buy time or force a hard-pressed opponent to settle for less, psychologically or economically harassing the opponent, burying significant documents in mounds of irrelevant or innocuous materials, disrupting lives and businesses

Three patterns of discovery: too little discovery (stonewalling), too much discovery, and mismatched discovery (unequal wealth) (p. 543)

A party with fewer resources may be able to conduct discovery by using various public sources (government or public documents, press sources, etc.), cheap discovery like interrogatories, and riding on the discovery of the other party
Spaulding v. Zimmerman=P wants to reopen settlement where one of the D’s experts found a serious problem w/P’s heart & D didn’t tell P about it. (ct. allows, only b/c P is a minor).  Ct. says settlement should be set aside b/c not all facts were known at time of settlement & ct. had to approve settlement involving minor.  Issue here is the rules obligation vs. moral obligation.

Key Points=(1)D has no legal obligation; (2)under ethics rules, atty. can’t produce the report w/o client’s express or implied consent; (3)atty. must share report w/client & discuss moral & legal args.; (4)if client doesn’t want to disclose, then ask if it’s a minor, & if it is, then remember that moral agency isn’t lost when becoming atty. (can w/draw from case if client’s conduct is “repugnant or imprudent”, or leak it to other side); (5)problem that adversary system ethic can lead to games that almost have a life of their own; (6)if P wasn’t a minor, then settlement would stand; (7)darker side of Hickman v. Taylor, which flaunted game

Kodak=expert retained early on & says he can’t help D, who hired him.  P wants that report (doc. 666) & Mag. j. orders production of all interim reports (which is what 666 prob’ly was), & D says 666 is a letter, which isn’t a report.  Kodak atty lies at dep. about 2nd set of docs being destroyed.  

Key points=(1)atty fucked up in lying; (2)Kodak atty. wasn’t serving client’s interest in lying anyway, b/c no smoking guns in the 2nd set of docs; (3)Kodak wasn’t sanctioned by ct., but lost at trial which is sanction, but then ct. overturned jury verdict, so no sanction; (4)reqs for attys in counseling clients about docs are unsure, b/c obligation to ct. & client (use reas. atty standard); (5)ct. is reluctant to make findings or prevent evidence on the merits as a form of sanction

SELECTING & REGULATING TRIER OF FACT

A. The Right to a Civil Jury Trial=7TH A=”in suits at common law, where the value in controversy shall not exceed $20, the rt. of trial by jury sall be preserved”

7th A. represents a compromise: jury only for “legal” issues; “equity” issues decided by judge.

7th A. test is that jury trial is available if they would have been available in 1791, under legal/equitable system.  Under which jurisdiction would claim have laid in 1791?  Legal = jury, equitable = no jury.

Terry=Introduced the 2-prong test, in the context of a case where P claims union failed duty to fairly represent.  SC plurality said breach of K element, so legal, & seeking $ dmgs, which is usually legal, so balance is towards jury. Justices split, & 7 said analogy of beneficiary to trustee fit, which is equity, but prob’ly wanted P to have jury trial

1. Historical Test=look to cause of action & see if it was at law or equity in 1791.  Or, if the claim didn’t exist, look to the closest analogy

a. Analogy to claim or remedy or both.

b. Analogy to the substantive right

2. What is the nature of the remedy the P seeks?  If $ dmgs, then legal (jury) & if specific relief/injunction, then equitable (no jury), but there is no bright line & lots of exceptions (like Terry w/back pay that’s an equitable issue); some specific relief is available from law courts, and equity courts sometimes award $ dmgs.

Problems=(1)when looking at analogies, seems less connected to reasons for why we like jury trials; (2)w/historical test, it’s difficult to know what ppl were after back then & how they decided which ct. it went to; (3)no reasoning behind historical test, so can’t be too confident about it; (3)we’re not analogizing the claim, but legitimizing the remedy; (4)besides claims not existing, what about procedural opps. that didn’t exist when cts. were separate, like asking for both remedies in one case (e.g. nuisance)?; (5)what if counterclaim seeking a diff. remedy? (A: use jury)

Notes=(1)Pattern in recent yrs. is presumptive preference for juries, which is NOT based on history; (2)Rule=if mix of equity & legal, must have jury & j. uses jury’s decision to do equity injunction stuff; (3)if legislature has provided statute to decide, use it

Examples of equitable= (see also YZ651)

1.  Chancery cts (courts of equity, all cases decided by judge and no jury)

2.  Injunctive relief (including specific performance)

3.  Remedy for fraud (in cases of contracts, etc.)

4.  Mortgage – right of redemption to late-paying debtor

5.  Remedy for creditor; right of foreclosure

6.  Administration of trusts, rescission, derivative suits, class actions, bills of peace, bills of interpleader, reversion (recovering value), replevin

7.  Money as restitution or accounting, not as dmgs.

Examples of legal=(1)Common law courts; (2)money/compensatory damages; (3) contractual disputes (enforces contracts)

Terry=P argued
duty of fair rep. action not like trust action but more like attorney malpractice action.  Legal issue.  SC disagrees: in atty action, client controls, whereas in trust, executor controls. D argued 1)duty of fair rep. action resembles suit brought to vacate award, equity under rule.  Here doesn’t work, since grievance committee not concerned w/union’s violation of duty of fair rep., but more specifically, union’s breach of collective-bargaining agreement & 2)duty of fair rep. comparable to an action by a trust beneficiary against a trustee for breach of fiduciary duty. Equity issue. SC agrees, but not wholly. Rule=decision depends on nature of issue to be tried  rather than the character of the overall action.

Hypo=contract # 1 breach [can be decided by either jury or judge], request monetary damages [jury] or specific relief [equity].  Based on merger theory, JURY in this case decided not only monetary damages, but also forerunning question of whether there’s been a breach of contract.

In re Japanese=big complicated case w/antitrust & anti-dumping laws where P wants treble dmgs.  D claims that if there’s a rt. to jury trial in this case (which they don’t think there is), then it’s overridden by D’s DP concerns about jury being too confused & need judge to hear to get fair trial.

Rule:  When a case is so complex that a jury cannot satisfy requirement of due process but is an action at law, there is a conflict between the 5th and 7th amendments.

Holding=Court considered statutory arguments for a jury trial and found them wanting, the 7th A (as interpreted by the SC) only hinted that trials might be too complex for a jury but gave no guidance, and chose due process over rt. to jury trial based on the fact that judges can accomplish much of what juries do, and perhaps even better. “we find the most reas. accomodation btwn reqs. of 5th & 7th A to be denial of jury trial when a jury will not be able to perform its task of rational decision making w/a reasonable understanding of the evidence & the relevant legal standards.”

Conclusion=Remanded to district court to determine whether trial too complex for jury.

Key Points=(1)D doesn’t want jury trial b/c there’s Jap. prejudice & xenophobia likely to be used by jury, & D has stronger case; (2)tension btwn 5th & 7th As

Args For Decision=(1)Judge has professional diligence; (2)J. has professional experience (knows how civil lit. works); (3)any professional experience that might have been on jury will be gone, b/c can’t afford to take this much time off of work; (4)J. can ask ?s from bench, can re-open trial if necessary; (5)if jury can’t understand, then decision is too arbitrary

Args Against Decision=(1)if 5th & 7th are in conflict, we should preserve both; (2)juries are better b/c of 12 minds vs. one; (3)juries aren’t insiders in ct. system w/biases, like judge; (4)biases in jury will cancel out each other, if they exist; (5)there’s evidence that collective decision making is more effective as problems get more complex; (6)juries provide legit. outcomes; (7)is judge likely to have “reas. understanding” & decide w/rational means?; (8)text of “preserve” in 7th A seems to favor jury

Notes=(1)suit was remanded and the district court handed down summary judgment for D!; (2)tension btwn 7th a & collective decision making; (3)tension between 5th A DP & correct decisions; (4)complexity (which dissent says isn’t a C value, so shouldn’t be considered); (5)if the case weren't complex, it would’ve been triable to jury; (6)make juries better by educating them at beginning of case & standard to be applied & let them keep notes; (7)alternatives to this whole mess are admin. agencies, who know all the issues & don’t have to have juries

JURY SELECTION

How it works=

1) 28 U.S.C. 1861 stipulates jurors must be “selected at random from a fair cross-section of the community,” so states use driver’s license & voter reg. to estab. the community.  

a. Problem w/underrepresentation, b/c of source list.  many minorities don’t drive cars, reg. to vote, etc.

2) Send out questionnaires & get a pool

a. Requirement of representativeness (representative and unbiased jury, random selection from fair cross-section

b. Eliminations by exclusion (felons, cops, etc.)

c. Eliminations by excuses

d. Problem of ppl not returning ?aire & opt out of process, so not representative sample

3) Jury selected from pool by voir dire

a. Challenges for cause=if biased, personal knowledge/rel’ship to case, related to party as employee (hard in small town), personal life experience etc. (no case law for standards & what is too biased; j. makes credibility determinations)

1. What if juror works in same field=not sure, ask juror if she can be objective

2. Problem of what type of jury=real tension between empaneling a non-biased jury and a jury with relevant life experience.  As one gets tougher during voir dire and knocks folks off based on relative life experience, the jury becomes less representative, representativeness being, of course, the point.  “impoverishes jury’s repository of knowledge.”

3. Problem of juror lying=must show juror intentionally dishonest & that an honest answer would have provided challenge for cause; however, is misconduct that can be used in motion for new trial

b. Peremptory challenges (each side gets 3 in fed. cts.)

1. Fair cross section=discrimination forbidden against “cognizable groups” (race, sex, gender).  Students are an example of an arguably non-cognizable group.  Because students not a class that is historically discriminated against, studentdom is temporary & not immutable, and students have strong connections to jurors based on other aspects of their person (a student is not in a socially isolated group.)  At present, most attention is paid to classically protected groups, and the question is asked, “was there an intentional exclusion?”

A. Social science reading indicates a disparity in outcomes between city and suburbs, and between race of P and D.  There is a view that minorities have a lot more trouble in non-minority communities.  Also, minority judges and lawyers percieve higher level of bias, as do women. In the NY survey, the strongest evidence of discrimination came from housing court, where there are no juries, only judges.

2.Choosing jurors: always an issue of who should ask what questions and how long it should take.  Judges want judges to do it, make it fast, fewer questions, & lawyers prefer lawyers to ask, lots of questions, say voir dire is very important.

3. Principles=(1)a check on the “for cause” standard, b/c you can get biased ppl off jury that didn’t meet standard; (2)privatization of the adjudicative process, & ppl feel like they have some control over process & can live w/jury verdict; (3)seat of the pants instinct about who’s bad; (4)judge won’t let a for cause ? be asked b/c he doesn’t think it’s worthy; (5)prospective jurors answer ?s differently in groups

4. Problems=(1)unlikely to operate as anything other than the consideration of stereotypes; (2)judges don’t like to call attys intentional discriminators

A. Illegal stereotypes/Discrim.=(1)must show intent to discrim. & prima facie case; (2)private civil attys. are engaged in state action w/judge, so subject to the rule

B. Responses=(1)Scalia says to reprivatize; (2)move to a diff. model of anti-discrim. review, focusing not on intention but on impact; (3)make judges work harder on challenges for cause & broaden standards, make more explicit, & then abolish perempts; (4)just perempts. & no for causes; (5)treat strikes to minorities different

Edmonson=P: Edmonson, injured on job, black, sued D for negligence, requested jury.  After D’s peremptory challenges to eliminate 2 black jurors, P cited ​Batson  to require D to provide race-neutral explanation for striking two jurors.  District ct. denied, said Batson  doesn't apply in civil cases.  SC said that race-based exclusion violates EP rts of challenged jurors (gender-based is too, but not scrutinized as much), & that judge allowing perempt. challenges by private atty is state action, so under state umbrella, where civ. rts. must be protected. FORCEFUL DISSENT=O'Connor, CJ, Scalia, not all that happens in a courtroom is state action, "government erects a platform, it does not thereby become responsible for all that occurs upon it”; decision will probably be applied to criminal cases as well, so prosecutors can challenge D’s peremptory challenges, which makes situation tougher for minorities, or at least, can’t make things easier.

1. Edmonson was not HIMSELF the excluded juror.  [Edmonson’s constitutional rights weren’t violated] [Batson v. Kentucky, striking black jurors on basis of race violated D’s right to equal protection.  Edmonson extended Batson’s rule to civil cases.]  Therefore, Edmonson has STANDING to present the rights of the excluded juror.

In the Remand:

1. Court must determine if there is a prima facie case for discrimination (see if based on race, doesn’t matter if invidious or not).  If so, must make perempt. challenger state the reason for the challenge.  The reason must rebut the prima facie case (atty. can use many, including juror non-sympathetic to atty’s jokes, hostility to client, etc.  atty. would never say it was based on race), & there’s no standard for what’s good reason.  By requiring a prima facie case, a loophole is created, b/c it’s hard to meet prima facie standard.

Hypo=:Suppose that in Edmonson only one black  juror had been challenged.  Without a pattern, would the equal protection clause be invokable? No.  But, what if only 1 black on panel & she was struck?  look at voir dire & maybe issue of fair cross-section (operates only at level of jury pool, but not panel)

JUDICIAL DISQUALIFICATION

28 U.S.C. 455=Black letter law on disqualification

(a) Disqualification req’d in any proceeding in which impartiality might reasonably be questioned (broad standard)
(b) Circumstances where judges should disqualify self: (1)personal bias; (2)worked on issue b4 (same facts); (3)”he knows that he, individually, or as a fiduciary, or his spouse or minor child residing in his household, has a financial interest in the subject matter in controversy, or in a party to the proceeding, or any other interest that could be substantially affected by the outcome of the proceeding”

(c) A judge should inform self of interests

Note=there is a “should have” standard, b/c we want public to have faith that they’re getting impartial judges.

.

Why picking right judge is impt.=(1)he decides what issues the jury is going to hear; (2)he decides how discovery & pleading are going to be governed

Neutrality Issues

1. Neutrality is guaranteed by due process clause, but is rarely challenged b/c disqual. statutes are stricter than DP clause

2. There are gaps in DP thinking, b/c judges in many states are elected & will have a very political character

3. Illustrations & Hypos

a. Judge at traffic ct. has salary paid by traffic fines? Toomey v. Ohio=violation of DP for judge to have $ at stake

b. Marshall & deseg. cases? Prob. not violation

c. Rehnq. & voting rts. cases, when he worked against getting ppl registered to vote?  No, b/c prominent attys do prominent things

4.   Connie Motley case of sex discrim. where only woman on ct. got case, & wanted her dismissed b/c of female bias, but answered by saying every man would have male bias, so no disqual.

Key Points=

1. distinction in disqualification law btwn classic personal, $, familial grounds for disqualification [455(b)] & personal participation in and knowledge of/ personal engagement and concern

2. line between expression of view of justice handed out during duties as distinct from expressions of view in other settings, unless judge “so antagonistic as to make fair judgment impossible”, which is very tough to prove.

3. what might be “reasonably questioned” is court’s interpretation, not layman’s

Liljeberg=shady judge in shady & corrupt city of New Orleans is a trustee of LU, but doesn’t realize he might have interest in case involving LU & a guy who wants to build a hospital. This falls under the “should have known” standard of black letter law.  Judge didn’t know that university and P engaged in discussions and made his decision before learning of connection.  10 months later, D learned of judge’s connection & moved to have judgment set aside b/c j. should’ve disqual. himself under 455(a).  App. ct. held that judge should have recused himself under 455, but 455 doesn’t authorize reopening of closed litigation, so ct. used Rule 60(b) “any other reason justifying relief from the operation of the judgment” to set aside judgment.  Ct. was pissed that judge didn’t excuse himself when he found out

Problem=Dissent says if judge finds out 10 years later that he had financial interest in the case, under majority’s rationale, the judgment from 10 yrs. ago can be set aside.  Of course, this doesn’t happen, as Rehnq. predicts.

CONTROLS PLACED ON THE TRIER OF FACT

Q=In what instances, after a jury has made up its mind, can a judge say, “that’s wrong” & set jury decision aside?

Judgment as a matter of law=Rule 50(a)=No legally sufficient evidentiary basis for a reasonable jury to find for the non-moving party; 

1. Directed verdict=happens before case is submitted to jury, & can be made as soon as after a party has presented all evidence on an issue

2. JNOV/renewed JML=happens after jury returns verdict, & judge says that no reas. jury could’ve found what jury just found, which is strange….

a. must have made JML motion first to be able to file JNOV/renewed JML after jury verdict.

Federal & General Standard=YZ726b=Boeing=”On motions for dir. verdict & JNOV, the ct. should consider all of the evidence – not just that evidence which suports the non-mover’s case – but in the light & w/all reasonable inferences most favorable to the party opposed to the motion.  If the facts & inferences point so strongly & overwhelmingly in favor of one party that the ct. believes that reasonable men couldn’t arrive at a contrary verdict, granting of the motions is proper  On the other hand, if there is substantial evidence opposed to the motions, that is, evidence of such quality & weight that reasonable & fair-minded men in the exercise of impartial judgment might reach different conclusions, the motions should be denied & the case submitted to the jury.  A mere scintilla of evidence is insufficient to present a ? for the jury.”

Points
(1)this is not a rigid, technical rule; 

(2)there is considerable dispute as to whether the judge should consider all evidence or only evidence of party moved against & non-disputed evidence (latter helps protect jury’s role); 

(3)there’s dispute over how much evidence will get you to the jury…most generous standard is “mere scintilla”; 

(4)think of motion as device for determining whether a party has satisfied its burden of production (sufficient evidence for a jury to decide in your favor), & should they be allowed to?

(5)cts. often deny the motions, b/c can hold off & wait for jury to decide & hope jury gets it right.  If it doesn’t, then can use JNOV.

(6)cts. often deny motions, b/c if granted, they’re final & can be appealable, & app. ct. can overturn, which j. doesn’t like

(7)tension btwn having juries decide all the time, & they’re making law, & judges stepping in too often, where juries don’t get to decide facts

Directed Verdict

Chamberlain=P’s decedent dies in train yard, P claims he was thrown off a car when another car was going too fast, hit car & knocked him off.  D files JML & trial ct. grants.  Hand reverses & SC reverses Hand, b/c no conflict in testimony as to the facts.  Reasons=(1)witness testimony said he saw stuff that it was practically impossible for him to see, according to ct., so ct. effectively strikes testimony of cars being seen rolling together, which means P has no subst. evidence.  Problems=(1)even if testimony is stricken, jury could have still found that crash occurred; (2)very rare to get dir. verdict in N case like this one.

SC had 5 options:

1. say no permissible inference that collision occurred (then dir. verdict is ok) (this is what SC does)

2. say that P fell to the ground (like a res ipsa loquitir arg. of shifting the burden to the D & issue for jury about inferences to be drawn from testimony)

3. allow witness testimony on the cars rolling together (P’s version & the undisputed facts)

4. say there was a passenger train w/priests w/good vision who say nothing occurred (it’s still a credibility ? for jury, no matter how honest they are)

5. say that ct. can consider all evidence (this is the fed. standard, per Boeing)

Stout=kid gets injured on RR turntable, & RR wanted ? to not go to jury, b/c no disputed facts.  However, w/N, there’s a mixture of fact & law & jury decides both.  Key Lessons=N is weird; you do put the jury in charge of a ? of law, but it’s law based on the mind of the reas. person (jury sets legal standard for what’s N & then applies to case).  K interp., in contrast, where facts are undisputed is always done by a judge.  Note that it’s reas. person of that town, so it’s good to have local definitions, but bad, b/c standard changes from place to place

MOTION FOR A NEW TRIAL=Rule 59 & Rule 50(b & c) if attached to JNOV

Rule 59=if a jury’s finding is against the weight of the evidence, a judge may grant a new trial

Two ways to get it=(1)say something bad happened at trial (evidence problems, jury misconduct); (2)say that given the amount of evidence, the jury misfired; verdict was against the weight of evidence, but can’t just disagree w/verdict

How it works=
(1)P wins verdict

(2)D files for JNOV & new trial

A. ct. grants JNOV w/conditional new trial 

1. P appeals JNOV grant & app. ct. overturns it, but new trial still happens, unless app. ct. thinks granting new trial was abuse of d, per Rule 50(c)(1)

2. P appeals JNOV grant & app. ct. upholds it, so no new trial.

B. ct. doesn’t grant JNOV

1. but ct. does grant new trial (P can’t appeal, b/c not a final judgment & trial continues)

2. ct. doesn’t grant new trial (D can appeal in general)

Standard of review for app. cts. on grant of new trial=Lind dissent=”only function of a reviewing ct., once the trial ct. has ordered a new trial, is to see whether there can be any basis in reason for the trial judge’s conclusion as to the weight of the evidence & the injustice of the verdict.”

Factors to look at=

1. Length of trial – the longer & more complicated the trial is, the more scrutiny you can have

2. areas where jury has expertise

3. credibility battle

4. complexity of subject matter

Principles=it’s ok to give this discretion to judge about whether to grant a new trial b/c (1)judges really respect juries & tend to agree w/them; (2)judge would have to retry the case, too.

SUMMARY JUDGMENT=Rule 56

Standard=Rule 56(c)=Where pleadings, depositions, interrogs, admissions & sworn affidavits (where facts would be admissible in evidence) show that “there is no genuine issue as to any material fact, & the moving party would be entitled to judgment as a matter of law, the moving party is entitled to summary judgment”

How it works=Rule 56(e)=”Supporting & opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, & shall show affirmatively that the affiant is competent to testify to the matters stated therein…..When a motion for SJ is made & supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials of the adverse party’s pleadings, but the adverse party’s response, by affidavits or as otherwise provided in this rules must set forth specific facts showing that there is a genuine issue for trial.  If the adverse pary doesn’t so respond, SJ, if appropriate, shall be entered against the adverse party.”

Essentially means there’s nothing to try & no material issue of fact, so I’m entitled to win on this issue as a matter of law; doesn’t weigh evidence, but sees if there’s any evidence to weigh

Purposes=(1)avoids unnecessary & lenghty discovery or trial & saves $

When?=can be filed right after pleadings all the way up to eve of trial, but is usually done towards end of discovery.

Adickes=P refused service in dept. store, b/c in co. of 6 black kids.  P want to hold store(D) liable for a deprivation of her civ. rts. under color of state law.  P alleges that D conspired w/police, which must be shown to show under color of state law.  Trial ct. granted SJ motion filed by D, & SC overturned b/c D didn’t meet SJ burden of showing no cop (must affirmatively negate all of P’s theories/probable routes to proof).  J. Harlan sets generous standard for P to show conspiracy (just show cop was there), but don’t even look at standard until after D meets their SJ burden.

Essentially means moving party has to bring enough to table in motion to say this shouldn’t go to jury

Key Points=(1)working presumption that D has the affirmative burden of showing there was no cop in store; (2)even though P doesn’t have enough evidence to meet burden of production (only had hearsay evidence), don’t have to look at this until after D meets SJ burden

Principles of this standard=(1)preference for trial, where everything will get out & parties have opportunity for x-exam

Problems=(1)D has to negate every possible theory of conspiracy?

Celotex=narrows Adickes ruling, but doesn’t overrule=Asbestos case, P says her husband was exposed to asbestos made by Celotex.  D sends interrogs to the P, asking for testimony that P worked w/the stuff.  P doesn’t provide info & D moves for SJ saying P wouldn’t be able to meet burden of production at trial, so decide now.  P says they don’t have to reply to SJ motion.  Ct. said to make legit. SJ motion, D merely has to point to the absence of evidence in support of P’s assertion of causation 
Essentially means D showing that P (who has burden of production) has no evidence may be enough for SJ motion to have to be answered by P; P has more of a burden on SJ motions when P has affirm. burden of production at trial

Note=(1)this decision pts. toward saying that discovery points to what will happen at trial, & in this case, P has nothing after discovery, so will prob. be even worse at trial; (2)Celotex only applies when you don’t have burden of production or persuasion, as moving party; (3)Adickes still stands on facts, & this case doesn’t overrule them; (4)could be subject to Rule 11
So, Two ways to meet SJ burden:
1.  affirmative demonstration through one’s own proof that P doesn’t have proof

2.  affirmative demonstration that P’s evidence doesn’t meet burden of production to prove essential element of claim

Policy concerns=(1)access to info; (2)preference for a trial & a full hearing; (3)b/c of a lot of effort of moving party, want to know of subst. basis

Responding to an adequate SJ motion=Rule 56(e)=Key is to have personal knowledge, so if, in Celotex, P responds w/affidavit from boss saying:

1. “I bought the asbestos from Celotex & gave it to P”=that’s ideal

2. “I’m not sure, but our records would prob’ly tell for sure”=not enough, P should get records

3. “I understood the P used Celotex”=not good enough, b/c not based on personal knowledge

Standard of review=de novo & all SJ decisions can be appealable

Arnstein v. Porter=P is a successful composer in the 20s & says D copied his stuff.  D moved for SJ

P could establish his claim by

1.  D confesses to copying

2.  P shows that D must have been copying, b/c there was access & the songs were so similar that there must have been copying

3.  P show some similarity & some access that would allow a jury to find some copying occurred

Result=Ct. lets P go to jury & finds sufficient evidence of similarity (assume this is true) & evidence of access

Points=(1)Evidence of access in the record was that P had a million copies of sheet music out there. Room was ransacked & says that D could’ve been involved, but D denies access in virtually every possible way

(2)Ct. says that P’s response to D’s denial is enough to raise a material issue of fact

(3)Ct. says that jury could find access either if they found that D ransacked room or through a finding that he had access to the million seller sheet music

(4)Ct. is prob’ly right on the million seller, but ct. is wrong on the ransacking, b/c at most, if you believe P, D could’ve done it, but that’s not enough to find access, b/c anyone could’ve done it (no one will ever get SJ w/this standard)

(5)If D had presented evidence that he was in Paris in the 20s & that no one had access to Arnstein’s sheet music, he could have gotten past this

(6)broad reading of this is that P is entitled to trial simply based on possibility that jury might disbelieve Porter (but this is inconsistent w/existing law)

(7)narrow reading of this is that P is entitled to trial b/c there was evidence of access, & P’s significant circumstantial evidence could be credited by jury

(8)one way to defend the ruling is that D was an interested witness who had control over the info about access, so a lot relies on D’s credibility; if D had more witnesses, then not so tough…
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