BIG-ASS CIV-PRO OUTLINE -- SPRING

DRAFTING/ATTACKING/FIXING COMPLAINTS AND ANSWERS

I. PLEADINGS

A. General Info:
1. Two types: In most instances, there are only two types of pleadings in a federal action. These are the complaint and the answer. The complaint is the document by which the plaintiff begins the case. The answer is the defendant’s response to the complaint.

a. Reply: In two circumstances, there will be a third document, called the reply. The reply is, in effect, an "answer to the answer." A reply is allowable: (1) if the answer contains a counterclaim (in which case a reply is required); and (2) at plaintiff’s option, if plaintiff obtains a court order allowing the reply.

2. No verification generally: Pleadings in a federal action normally need not be "verified," i.e., sworn to by the litigant. However, there are a couple of exceptions, two of which are: (1) the complaint in a stockholders’ derivative action (see FRCP 23.1); and (2) when the complaint is seeking a temporary restraining order (FRCP 65(b)).

3. Attorney must sign: The pleader’s lawyer must sign the pleadings. This is true for both the complaint and the answer. By signing, the lawyer indicates that to the best of her belief, formed after reasonable inquiry, the pleading is not interposed for any improper purpose (e.g., harassing or causing unnecessary delays), the claims and defenses are warranted by existing law or a non-frivolous argument for changing existing law, and (in general) the allegations or denials have evidentiary support. FRCP 11.

a. Sanctions: If FRCP 11 is violated (e.g., the complaint, as the lawyer knows, is not well grounded in fact, or supported by any plausible legal argument), the court must impose an appropriate sanction on either the signing lawyer, the client, or both. The most common sanction is the award of attorneys’ fees to the other side.

Business Guides v. Chromatic -- USSC 1991:  Signing of documents submitted denotes merit.  Objective standard to be applied.  Good faith/bad faith not applicable.  Applies to both represented and unrepresented parties.  The standard is reasonableness under the circumstances.  Often, the client, not the attorney is in better position to investigate the facts supporting a paper or pleading.

b. Safe harbor: A party against whom a FRCP 11 motion is made has a 21-day "safe harbor" period in which she can withdraw or modify the challenged pleading and thereby avoid any sanction.

Once motion for sanctions is served [but not filed], the alleged offender has 21 days to withdraw or correct the challenged paper or representation.  Only if no corrective action is taken may motion be filed with court for further action.  Sanctions may be imposed for later advocating a position without sufficient basis even though there was sufficient basis for the position when the paper was field.  Sanctions limited to "deter repetition of such conduct or comparable conduct by others and ordinarily sanctions paid to court, not the other party.  Law firms ordinarily held responsible for violations of individual attorneys.

c. Inherent Power and Other Sanction Powers.  FRCP 11 limited to papers filed.  28 U.SC. §1927 authorizes sanctions against attorneys who "multiply the proceedings unreasonably and vexatIously" whether by pleadings or otherwise.  Sanctions for frivolous appeals available through 28 U.S.C. § 1912 and FRAP 38.  Federal courts also claim an "inherent power" to sanction attorneys for misconduct in any proceedings.  Not subject to "objective test."

d. Power to Sanction w/o SMJX?  Willy v Coastal Group -- USSC 1992:  QP:  Whether DC can impose sanction under Rule 11 where later determined that lacked SMJX.  YES  Even without SMJX, necessary and proper clause allows sanctions.  It does not wipe out all proceedings when DC operated under misapprehension.  DC's order is collateral to the merits.  Court may consider collateral issues after an action is no longer pending so long as it does not assess the merits of the complaint.  In the interests of having the rules obeyed…does not disappear when subsequent determination that no SMJX.

Chambers v. NASCO -- USSC 1991:  QP:  Do courts have inherent powers to impose sanctions when FRCP 11 not available?  YES  Attorney tried to transfer property to relatives for the purpose of placing it beyond the reach of the court before restraining order could be issued.  HELD:  Other statutory and rule authorities do not displace courts' "inherent power" to impose sanctions for bad faith conduct.  No need to resort to these express sanction provisions before invoking inherent power.

4. Pleading in the alternative: The pleader, whether plaintiff or defendant, may plead "in the alternative." "A party may set forth two or more statements of a claim or defense alternately or hypothetically." FRCP 8(e). (Example: In count 1, P claims that work done for D was done under a valid written contract. In count 2, P claims that if the contract was not valid, P rendered value to D and can recover in quantum meruit for the value. Such alternative pleading is allowed by FRCP 8(e).)

Lambert v. Southern Gas -- CA 1959:  ( brought suit for loss of bulldozer rented to ranch owners for hitting gas pipe.  In second count, alleged negligence of ( for keeping gas pipe too close to ground.  ( sought to dismiss b/c of inconsistent pleadings.  HELD:  ( may allege inconsistent causes of action in separate counts of single complaint where second count does not relate to first count.
II. THE COMPLAINT
A. Complaint generally: The complaint is the initial pleading in a lawsuit, and is filed by the plaintiff.

1. Commences action: The filing of the complaint is deemed to "commence" the action. The date of filing of the complaint is what counts for statute of limitation purposes in federal question suits (though in diversity suits, "commencement" for statute-of-limitations purposes depends on how state law defines commencement.)

2. Elements of complaint: There are three essential elements that a complaint must have (FRCP 8(a)):

a. Jurisdiction: A short and plain statement of the grounds upon which the court’s jurisdiction depends;

b. Statement of the claim: A short and plain statement of the claim showing that the pleader is entitled to relief; and;

c. Relief: A demand for judgment for the relief (e.g., money damages, injunction, etc.) which the pleader seeks.

B. Specificity: Plaintiff must make a "short and plain statement" of the claim showing that she is entitled to relief. The level of factual detail required is not high – gaps in the facts are usually remedied through discovery. Plaintiff needs to state only the facts, not the legal theory she is relying upon.

Conley v. Gibson -- USSC 1957:  In appraising the sufficiency of the complaint, we follow the accepted rule that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the ( can prove not set of facts to support the claim.  Rules do not require a claimant to set out in detail the facts upon which he bases his claim…only a short and plain statement of the claim.  So long as gives defendant fair notice of what the claim is and grounds upon it rests.  FRCP 8(f)  All pleading shall be so construed as to do substantial justice.

Dioguardi v. Durning -- 2nd Circuit 1944:  Under new rules, there is no pleading requirement of stating facts sufficient to constitute a cause of action…only a short and plain statement.  FRCP 12(b)(6) is for failure to state a claim not a CoA.

Partridge v. Two Unknown Police Officers -- 5th Circuit 1986:  Must accept all well pleaded facts as true and view them in the light most favorable to (.  Cannot uphold dismissal unless it appears beyond doubt that ( can prove no set of facts in support of claim.

C. Special matters: Certain "special matters" must be pleaded with particularity if they are to be raised at trial.

1. Catalog: The special matters (listed in FRCP 9) include: (1) denial of a party’s legal capacity to sue or be sued; (2) the circumstances giving rise to any allegation of fraud or mistake; (3) any denial of performance or occurrence of a condition precedent; (4) the existence of judgments or official documents on which the pleader plans to rely; (5) material facts of time and place; (6) special damages; and (7) certain aspects of admiralty and maritime jurisdiction.

Sweeny v. Engineers -- DC EDVA 1986:  ( alleged that ( fraudulently induced ( to provide materials and labor when ( intended to terminate K w/o cause/payment.  ( sought dismissal for failing to plead with particularity.  To insure that allegations are specific enough to inform ( and enable to prepare effective response and defense.  Purposes of rule accomplished when ( alleges time, place, and content of false misrepresentation, fact misrepresented, and what was gained/given up as consequence of fraud.  Must be read in conjunction with FRCP 8(a) too.  Court must balance requirements of both rules.  If ( do not have access to information, some relaxation of FRCP 9(b) necessary when ( not likely to have more specific information until after discovery.  HERE:  ( should have identified at least some of participants in fraud and who received and relied on information.

a. Note: The above matters requiring special pleading apply to the answer as well as to the complaint.

2. Effect of failure to plead: The pleader takes the full risk of failure to plead any special matter. (Example: P brings a diversity claim for breach of contract against D. P has suffered certain unusual consequential damages, but fails to plead these special damages as required by FRCP 9(g). Even if P proves these items at trial, P may not recover these damages, unless the court agrees to specially permit this "variance" between proof and pleadings.)

Smith v. DeBartoli -- 7th Circuit 1985:  Inmate won civil rights case for due process violations and was awarded only nominal damages.  Appealed to obtain greater damages.  CoA denied b/c the confinement itself supported nominal damages under the circumstances.  Emotional distress damages were "special damages" that did not necessarily flow from the violation of rights proved.  Failure to plead special damages = yer out of luck.  Damages need not be pleaded in evidentiary detail, but must give notice of nature of special damages.

Leatherman v. Tarrant -- USSC 1993:  After Siegert v. Gilley, courts had begun to adopt "heightened pleading standard" for public policy reasons (e.g., good faith immunities).  HERE:  Court held that freedom from liability does not equate with immunity from suit.  Impossible to square the heightened pleading standard with the liberal system of "notice pleading" in Federal Rules.  Only two situations when particularity requirement kicks in:  Fraud or Mistake (among others).  Does not include among enumerated actions any reference to allegations of liability under §1983.

III. MOTIONS AGAINST THE COMPLAINT
A. Defenses against validity of complaint: Either in the answer, or by separate motion, defendant may attack the validity of the complaint in a number of respects. FRCP 12(b) lists the following such defenses:

1. Lack of jurisdiction over the subject matter;

2. Lack of jurisdiction over the person;

3. Improper venue;

4. Insufficiency of process;

5. Insufficiency of service of process;

6. Failure to state a claim upon which relief may be granted; and

7. Failure to join a necessary party under FRCP 19.

B. 12(b)(6) motion to dismiss for failure to state a claim: Defense (6) above is especially important: if D believes that P’s complaint does not state a legally sufficient claim, he can make a FRCP 12(b)(6) motion to dismiss for "failure to state a claim upon which relief can be granted." The motion asserts that on the facts as pleaded by P, no recovery is possible under any legal theory. (Example: If P’s complaint is barred by the statute of limitations, D should move under 12(b)(6) for failure to state a valid claim.)

EXAMPLE:  If complaint is crystal clear but it shows without question that the law does not entitle ( to recover (e.g., law does not recognize redress sought) or is unambiguously subject to a complete defense (e.g., SoL or SoF), may be subject to dismissal.

1. Different motion once D files answer: A FRCP 12(b)(6) motion to dismiss is generally made before D files his answer. After D has filed an answer, and the pleadings are complete, D can accomplish the same result by making a FRCP 12(c) motion for "judgment on the pleadings."

C. Amendment: If the complaint is dismissed in response to D’s dismissal motion, P will almost always have the opportunity to amend the complaint.

1. Amendment as of RIGHT: If D makes a motion against the complaint before filing his answer, and the court grants the dismissal, P may automatically amend – FRCP 15(a) allows amendment without leave of court any time before a responsive pleading is served (i.e., an answer), and motions made under 12(b) are not deemed to be responsive pleadings.
Beeck v. Aquaslide -- 8th Circuit 1977:  PI case where ( initially admitted manufacture but moved to amend answer after president's on-site inspection.

1.
Shall be freely granted when justice requires
2.
In the absence of any apparent or declared reason (undue delay, bad faith, dilatory motive, repeated failure to cure deficiencies, undue prejudice to opposing party, futility of amendment.

3.
PREJUDICE MUST BE SHOWN (in 8th circuit anyway)…TC must inquire

4.
W/in sound discretion of court

5.
Does not sound "death knell" of litigation…merely makes a triable issue of fact

2. Amendment BY LEAVE OF COURT: If D serves his answer before making the FRCP 12(b) motion, and is then successful with the motion, P may amend only by getting leave of court (i.e., permission). But the court will almost always grant this permission following a 12(b) dismissal.

D. Motion for more definite statement: If the complaint is so "vague or ambiguous that [the defendant] cannot reasonably be required to frame a responsive pleading," D may move for a more definite statement under FRCP 12(e).

E. Motion to strike: If P has included "redundant, immaterial, impertinent or scandalous" material in the complaint, D may move to have this material stricken from the pleading. FRCP 12(f).

IV. THE ANSWER
A. The answer generally: The defendant’s response to the plaintiff’s complaint is called an "answer." In the answer, D states in short and plain terms his defenses to each claim asserted, and admits or denies each count of plaintiff’s complaint. FRCP 8(b).

1. Alternative pleading: Defenses, like claims, may be pleaded in the alternative. (Example: In a breach of contract suit brought by P, D can in count 1 of his answer state that no contract ever existed, and in count 2 state that if such a contract did exist, it was breached by P, not D.)

B. Signed by defendant’s attorney: The answer must be signed by the defendant’s lawyer. As with the complaint, the attorney’s signature constitutes a certificate that the signer has read the pleading, believes it is well founded, and that it is not interposed for delay. FRCP 11.

C. Denials: The defendant may make various kinds of denials of the truth of plaintiff’s allegations.

1. Where not denied: Averments in a complaint, other than those concerning the amount of damages, are "admitted when not denied...in [an answer]." FRCP 8(d).

2. Kinds of denials: There are five kinds of denials in federal practice:

a. General denial: D may make a "general" denial, by which he denies each and every allegation in P’s complaint. (But D must then contest all of P’s allegations, or face sanctions.)

FRCP 8(b)  Denials shall fairly meet the substance of averments denied.  When pleader intends in good faith to deny only a part or a qualification of an averment, he shall specify so much of it as true and shall deny only the remainder.

b. Specific denial: D may make a "specific" denial, which denies all of the allegations of a particular paragraph or count of the complaint.

c. Qualified denial: D may make a "qualified" denial, i.e., a denial of a particular portion of a particular allegation.

d. Denial of knowledge or information (DKI): D may make a denial of knowledge or information (DKI), by which he says that he does not have enough knowledge or information sufficient to form a belief as to the truth of P’s complaint (but D must do this in good faith).

e. Denial based on information and belief: D may deny "based on information and belief." By this, D effectively says, "I don’t know for sure, but I reasonably believe that P’s allegation is false." This kind of denial is often used by large corporate defendants.

White v. Smith -- DC WDNY 1981:  ('s claims were plainly and cogently presented to show with detail specific description of events with names, dates, and documents.  ( should have taken a look at records and compare with allegations to make meaningful answers to charges.  A wholly inadequate response and not in good faith.  Stretches credibility to say "to best of knowledge" on all allegations.  

D. Affirmative defenses: There are certain defenses which must be explicitly pleaded in the answer, if D is to raise them at trial. These are so-called "affirmative defenses."

1. Listing: FRCP 8(c) lists 19 specific affirmative defenses, of which the most important are contributory negligence, fraud, res judicata, statute of limitations, and illegality.

2. General formulation: Also, FRCP 8(c) contains a more general requirement, by which D must plead affirmatively "any other matter constituting an avoidance or affirmative defense." Any defense which relies on facts particularly within the defendant’s knowledge is likely to be found to be an affirmative defense.

Gomez v. Toledo -- USSC 1980:  QP:  Whether ( must allege bad faith to state a claim or ( must plead good faith as an affirmative defense?  ( HAS BURDEN.  Court has never indicated that qualified immunity is relevant to existence of ('s cause of action.  Since QI is a defense, the burden of pleading defense rests with (.  Whether immunity has been established depends on facts particularly within knowledge of (.  There may be no way for a ( to know in advance whether official has such a belief and will turn on factors particularly within the ('s knowledge which the ( cannot reasonably be expected to know.
E. Counterclaim: In addition to defenses, if D has a claim against P, he may (in all cases) and must (in some cases) plead that claim as a counterclaim. If the counterclaim is one which D is required to plead, it is called a compulsory counterclaim. If it is one which D has the option of pleading or not, it is called a permissive counterclaim. A counterclaim is compulsory if it "arises out of the transaction or occurrence that is the subject matter of the [plaintiff’s] claim...." FRCP 13(a).

V. TIME FOR VARIOUS PLEADINGS
A. Time table: Here is the time table for various pleading steps (see FRCP 12(a)):

1. Complaint: Filing of the complaint usually occurs before it is served. Service must then normally occur within 120 days. FRCP 4(m).

2. Answer: The answer must be served within 20 days after service of the complaint, except that

a. Different state rule: If P has served D out of state, by using the state long-arm (see FRCP 4(k)(1)(A)), the time to answer allowed under that state rule (typically longer) controls.

b. FRCP 12 motion: If D makes a FRCP 12 motion against the complaint and loses, D has 10 days after the court denies the motion to answer.

c. Waiver of formal service: If D waives formal service pursuant to FRCP 4(d), then he gets 60 days to answer running from the date the request for waiver was sent by P. FRCP 12(a)(1)(B).

3. Reply to counterclaim: If the answer contains a counterclaim, P must serve his reply within 20 days after service of the answer.

VI. AMENDMENT OF THE PLEADINGS
A. Liberal policy: The Federal Rules are extremely liberal in allowing amendment of the pleadings.

B. Amendment as of right: A pleading may be amended once as a matter of right (i.e., without leave of court) as follows:

1. Complaint: The complaint may be amended once at any time before the answer is served. (A motion is not the equivalent of an answer, so the fact that D has made a motion against the complaint does not stop P from amending once as a matter of right.)

2. Answer: The answer may be amended once within 20 days after D has served it. (If the answer contains a counterclaim, the answer may be amended up until the time P has served her reply.)

C. Amendment by leave of court: If the above requirements for amendment of right are not met, the pleading may be amended only by leave of court, or by consent of the other side. But leave by the court to amend "shall be freely given when justice so requires." (FRCP 15(a).) Normally, the court will deny leave to amend only if amendment would cause actual prejudice to the other party.

D. Relation back: When a pleading has been amended, the amendment will relate back to the date of the original pleading, if the claim or defenses asserted in the amended pleading "arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading." FRCP 15(c). This "relation back" doctrine is mainly useful in meeting statutes of limitations that have run between filing of the original complaint and the amendment.

Example: On Jan. 1, P files a complaint against D for negligently manufacturing a product that has injured P. The case is brought in diversity in Ohio federal district court. On Feb. 1, the Ohio statute of limitations (which controls in a diversity case) on both negligence and product liability claims arising out of this episode runs. On March 1, P amends to add a count alleging strict products liability. Because the products liability claim arises out of the same conduct or transaction as set forth in the original negligence complaint, the amendment will relate back to Jan. 1, and P will be deemed to have met the statute of limitations for his products liability claim.

1. A single "conduct, transaction or occurrence": Courts take a fairly narrow view of when the amendment and the original pleading involve the same "conduct, transaction or occurrence" (the requirement for relation-back). If what’s amended is simply P’s claim or theory, the court will typically find that the "same conduct" test is satisfied. But where the underlying facts needed to sustain the new pleading are materially different from those alleged in the original complaint, the court is likely to find that the "same conduct" standard is not met.

2. When action is deemed "commenced": According to FRCP 3, an action is deemed "commenced" as of the date on which the complaint is filed. In federal question cases, it is to this date that the amendment relates back. In diversity cases, by contrast, it is the date that state law regards as the date of commencement which controls.

Example: In a diversity case, assume that state law regards the date on which the complaint is served, not the filing date, as being the commencement. In a diversity action in that state, any relation back will be to the date the complaint was served, not to the filing date.

3. Change of party: Where an amendment to a pleading changes the party against whom the claim is asserted, the amendment "relates back" only if three requirements are met: (1) the amendment covers the "same transaction or occurrence" as the original pleading (the same rules discussed above); (2) the party to be brought in by amendment received actual notice of the action before the end of the 120 days following original service (FRCP 4m); and (3) before the end of that 120-day service period, the new party knew or should have known that "but for a mistake concerning the identity of the proper party, the action would have been brought against the party." FRCP 15(c)(3).

Schiavone v. Fortune (a/k/a Time Inc.) -- 477 US 21 (1996):  ( filed §1332 suits alleging libel by story in Fortune Magazine.  "Fortune" only a TM and Time is defendant.  Refused service  ( amended complaint to state properly.  ( moved to dismiss b/c amended pleading were served AFTER SoL ran.  ( argued amendment "related back" to date of filing.  Held:  WRONG-O

1.
Four factors

a.
claim must have arisen out of conduct set forth in initial pleading

b.
party must have received notice such that not prejudiced in maintaining defense

c.
party must or should have known that "but for" mistaken ID, action was against them

d.
B&C must have been fulfilled w/in SoL period (AMENDED = 120 days from filing)
2.
Time didn't know of action until after SoL ran

3.
Not a choice of "liberal approach" and "technical" interpretation of Rule 15(c)…must accept what it says linch-pin is notice…and notice within the SoL period.

4.
Yes, it's arbitrary…but a SoL is arbitrary too…too damn bad.

VII. TRIAL AND POST-TRIAL AMENDMENTS:  FRCP 15(b)
A. Federal practice: The Federal Rules allow substantial deviation of the proof at trial from the pleadings, so long as the variance does not seriously prejudice the other side. FRCP 15(b). Unless omission of the issue from the pleading was intentional, and was designed to lead the objecting party into wasted preparation, the court will almost certainly allow amendment at trial.

Cunningham v. Quaker Oats -- USDC WDNY 1985:  ( father of child who got brain damage.  Damages verdict found for father, child, and mother BUT mother not named as ( in complaint.  ( tried to amend to conform to evidence.  GRANTED

1.
Issue of damages actually tried before the jury anyway w/('s knowledge and cross-examined in same way

2.
Proof was the same…case would not have been defended any differently

3.
When issues not raised by pleadings are tried by express/implied consent of parties, they shall be treated in all respects as if they had been raised.

4.
Amendments may be done "at any time."

N.B.
IF LAWYER IS "ASLEEP AT THE SWITCH" AND "NEW MATTER POPS INTO TESTIMONY" OTHER PARTY MAY AMEND PLEADING B/C OF SCREW-UP

Example: P brings a diversity action for breach of contract against D. P’s complaint does not allege any special damages. At trial, P shows that P lost considerable business and profits. D objects that special damages were not pleaded. Since D probably cannot show the court that D has wasted preparation, the court will almost certainly allow P to amend his pleadings to allege the special damages. If necessary, the court will give D extra time to develop evidence to rebut P’s newly-claimed special damages.

JOINDER OF PARTIES AND CLAIMS

I. COUNTERCLAIMS

A. Federal Rules generally: A "counterclaim" is a claim by a defendant against a plaintiff. The Federal Rules provide for both "permissive" and "compulsory" counterclaims. FRCP 13.

1. Permissive counterclaim: Any defendant may bring against any plaintiff "any claim...not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim." FRCP 13(b). This is a "permissive" counterclaim. This means that no claim is too far removed from the subject of P’s claim to be allowed as a counterclaim.

Example: P sues D in diversity for a 1989 car accident. D counterclaims for breach of a 1990 contract having nothing to do with the auto accident. D’s counterclaim is allowed, and is a "permissive" one because it has nothing to do with the subject matter of P’s claim against D.

2. Compulsory counterclaim: If a claim does arise "out of the transaction or occurrence that is the subject matter of the opposing party’s claim...," it is a "compulsory" counterclaim. See FRCP 13(a).

a. Failure to state compulsory counterclaim: If D does not assert her compulsory counterclaim, she will lose that claim in any future litigation.

Cavanaugh v. W.MD RR Co. -- US CoA 4th Circuit 1994:  ( sued RR for PI in head-on collision.  RR counterclaimed for property damage (( wrecked train).  ( moved to dismiss counterclaim b/c violated FELA §§ 5 & 10 and contrary to public policy.  NOOOOOOO!

1.
Employer has no option in federal court!!!  MUST BRING OR FOREVER BARRED

2.
Counter claim is not a "device" statute had prohibited

b. Examples of C-Counterclaim Bar:
1.
Insurer sued for judgement of non coverage.  In subsequent suit, insured claimed that insurer had failed to provide coverage.  Court held that subsequent suit arose out of same txn/occurrence as in initial suit.

2.
First suit breach of K and depended on proper interpretation of K.  ( later filed second suit against ( asserting that agreement was product of fraud.  Barred.

3.
P sued wrestler for injuring him.  Obtained judgment in VA.  Brought action on judgment in GA where assets were.  Wrestler asserted counterclaim that P had assaulted him.  Court held claim was "inextricably intertwined" in VA case and was barred.

c. Logical Relationship Test:  Moore v. NY Cotton Exchange -- USSC 1926:  "Same transaction" may comprehend a series of many occurrences, depending on logical relationship.  Essential facts alleged by ( enter into and constitute in part the CoA set forth in counter claim.  That not precisely identical or that counterclaim embraces additional allegations does not matter.  To hold otherwise would rob the rule of all serviceable meaning.  Logical relationship must be read as "relationship that would justify insistence that the claims be tried together."

Example: Cars driven by P and D collide. P sues D in diversity, alleging personal injury. D makes no counterclaim. Later, D wants to bring either a federal or state suit against P for property damage sustained by D as part of the same car accident. Neither federal nor state courts will permit D to bring this action, because it arises out of the same transaction or occurrence as P’s original claim – the car accident – and is thus barred since D did not assert it as a compulsory counterclaim in the initial action.

i. Exceptions: There are a couple of main exceptions to the rule that any claim involving the same "transaction or occurrence" as P’s claim is compulsory: (1) claims by D which for "just adjudication" require the presence of additional parties of whom the court cannot get personal jurisdiction; and (2) claims by D in which the suit against D is in rem or quasi in rem (assuming D is not making any other counterclaim in the action). See FRCP 13(a), including 13(a)(2).

b. Default by plaintiff: If D asserts a counterclaim (whether compulsory or permissive), and P neglects to either serve a reply or make a motion against the counterclaim, a default judgment may be entered against P on the counterclaim. FRCP 55(d).

B. Claims by third parties: A counterclaim may be made by any party against "any opposing party." FRCP 13(a), FRCP 13(b).

1. By third-party defendant: Thus a third-party defendant may counterclaim against either the original defendant, or against the original plaintiff. (In the latter case, a claim by the plaintiff against the third-party defendant must first have been made.)

2. By plaintiff: If D has counterclaimed against P, P may then assert a "counterclaim" against D, even though P has already asserted "regular" claims against D. In fact, P’s "counter-counterclaim" will be compulsory if it relates to the same subject matter as D’s counterclaim. (Example: P sues D about a car accident. D sues P for breach of an unrelated contract. Any claims P might have against D relating to that same contract are now compulsory counterclaims.)

3. New parties: New parties to a counterclaim can be brought into a suit. FRCP 13(h). (Example: P sues D for an auto accident. D believes that P and X conspired to ruin D’s business, in an unrelated action. D may not only counterclaim against P for this conspiracy – a permissive counterclaim – but D may bring in X as a new party to D’s counterclaim.)

C. Subject-matter jurisdiction: The subject-matter jurisdiction treatment of counterclaims depends on whether the counterclaim is compulsory or permissive:

1. Compulsory counterclaim: A compulsory counterclaim in a federal action is within the federal courts’ supplemental jurisdiction §1367. Does not require independent basis for SMJX.

Example: A, a New Yorker, sues B, from Massachusetts. The suit relates to an accident involving cars driven by A and B. B, in a counterclaim, asserts that A was at fault, and that the accident caused B $30,000 of damages. A’s car was owned by C, a Massachusetts resident not yet in the action whom B would also like to sue. B may bring C in as an additional party to his counterclaim. Because supplemental jurisdiction applies to B’s compulsory counterclaim, and even to the entrance of the new party defending that counterclaim, the fact that B and C are not diverse, and the fact that B’s counterclaim does not meet the jurisdictional amount, are irrelevant.

2. Permissive counterclaims: A permissive counterclaim is probably not within the court’s supplemental jurisdiction, and must have an independent basis for SMJX. (Example: Same facts as above example, except that now, B’s claim against A and C does not relate to the same transaction as A’s claim against B. The absence of diversity as between B and C, and the fact that B’s claim does not meet the jurisdictional amount, are both fatal, so B’s permissive counterclaim may not go forward against either A or C.)

D. Statute of limitations for counterclaims:
1. Time-barred when P sues: If D’s counterclaim was already time-barred at the time P sued, few if any federal courts will allow D to make an affirmative recovery. Some courts will allow the counterclaim to be used as a defense; the court is more likely to do this if the counterclaim is compulsory than if it is permissive.

2. Time-barred after P sued: Where the statute of limitations on the counterclaim runs after P commenced the suit, but before D asserted his counterclaim, a federal court will probably allow the counterclaim. [Azada v. Carson]

II. CROSS-CLAIMS
A. Definition: A claim by a party against a co-party is called a "cross-claim." A cross-claim is made only against a party who is on the same side of an already-existing claim (e.g., a claim by one co-defendant against another, or by one co-plaintiff against another).

B. Requirements: A cross-claim must meet two main requirements:

1. Transaction requirements: It must have arisen out of the "transaction or occurrence" that is the subject of the original action or the subject of a counterclaim. FRCP 13(g). (A cross-claim is thus comparable to a compulsory counterclaim, in terms of how closely related it must be to the original claim.)

2. Actual relief: The cross-claim must ask for actual relief from the co-party against whom it is directed. (Example: D1 claims that he is blameless, and that D2 is the one who should be liable for all of P’s claims. This is not a cross-claim, since D1 is not asking for actual relief from D2 – instead, D1 is merely asserting a defense.)

C. Not compulsory: A cross-claim, no matter how closely related it is to the subject of the existing action, is never compulsory.

Peterson v. Watt -- USCoA 9th Circuit 1982:  NV never asserted any cross-claim against US as co-party.  Claims are permissive and not mandatory.  If claim is neither asserted or litigated, parties cannot be barred from asserting it in a later action by principles of res judicata, waiver or estoppel.  Trial court deprived of "clash of adverse parties."  No case/controversy then.

N.B.
Cross-claim can become compulsory counter claim under FRCP 13(g) if claim asserted and a claim exists arising out of same transaction or occurrence FRCP 13(a).
D. Jurisdiction: Cross-claims are within the supplemental jurisdiction of the court, and thus need no independent jurisdictional grounds.
III. THIRD-PARTY PRACTICE ("IMPLEADER")
A. Impleader right generally: A defendant who believes that a third person is liable to him "for all or part of the plaintiff’s claim against [the defendant]" may "implead such a person as a ‘third party defendant.’ " FRCP 14(a).

1. Third party may implead a "fourth":  In fact, that party may implead a "fifth" party.

Example: Victim is injured when a van driven by Employee and owned by Employer runs her over. Victim brings a diversity action against Employer, on a respondeat superior theory. Employer believes that if Employer is required to pay a judgment to Victim, Employee, under common law indemnity rules, will be required to reimburse Employer. Instead of waiting until the end of the Victim-Employer suit, Employer may instead "implead" Employee. That is, Employer (the third-party plaintiff or (3) brings Employee into the action as a "third party defendant" ((3), so that in a single action, the court may conclude that Employer owes Victim, and that Employee owes indemnity to Employer.

B. Claim must be derivative: For a third-party claim to be valid, the (3 may not claim that the (3 is the only one liable to the plaintiff, and that he himself is not liable at all. (Examples: Impleader works for claims for indemnity, subrogation, contribution and breach of warranty, since as to each of these, the (3 is liable only if the (3 is liable.)

Barab v. Menford -- USDC EDPA 1983:  (​​3 (Channel House) tried to implead (4 (Joy Plastics) asserting that they were the "true supplier" of a doormat to original (.  Court denied leave to implead.

1.
FRCP 14a only allows impleader for person who is or may be liable to ( for part or all of ('s claim against them.
2.
Cannot simply say "sue them"  Must allege facts to show derivative or secondary liability.

3.
To allow Channel to implead would impede trial of action and in any event, if Channel succeeds in defense of action, Menford may have a claim against Joy

1. Alternative pleading: However, the (3 is not precluded from claiming in an alternative pleading that neither she nor the (3 is liable.

2. Partial claim: Also, the (3 may allege that only a portion of the recovery is due from the (3. (Example: If (3 claims that (3 is liable for "contribution" rather than "indemnity," (3 will recover from (3 at most only part of any judgment that (3 owes to P.)

C. Leave of court: Leave of court is not necessary for impleader, as long as the (3 serves a summons and complaint on a (3 within 10 days after the time the (3 served his answer to P’s claim. FRCP 14(a), second sentence. After this 10-day period, however, the court’s permission to implead is necessary.


1. Factors: Collins v. GM USDC WDPA 1983:


a.
Timeliness of motion for leave

b.
Whether action would introduce unrelated controversy or unduly complicate to prejudice of plaintiff AND

c.
Whether it would serve the policy of Rule 14 and avoid circuity of actions and settling related matters in one suit.

d.
? avoid inconsistent judgments

D. Impleader by plaintiff: Just as the defendant may implead a (3, so a plaintiff against whom a counterclaim is filed may implead a third person who is liable to him for any judgment on the counterclaim. FRCP 14(b).

E. Jurisdictional requirements relaxed: Both personal and subject-matter jurisdictional requirements are relaxed with respect to the third-party claim:

1. 100-mile bulge: Service of the third-party complaint may be made anywhere within the 100-mile bulge surrounding the courthouse, even if the place of service is outside the state and is beyond the scope of the local long-arm. FRCP 4(k)(1)(B).

Example: In the above Victim/Employer/Employee example, if the suit is pending in the Southern District of New York (Manhattan), Employee could be served in Newark, New Jersey, even if the New York State long-arm would not reach him.

2. Supplemental jurisdiction: A third-party claim falls within the court’s supplemental jurisdiction. Thus the (3’s citizenship is unimportant, and no amount-in-controversy requirement must be satisfied.

3. Venue: Similarly, if venue is proper between the original parties, it remains valid regardless of the residence of the (3.

F. Additional claims involving the (3:
1. Claim by (3: Once a (3 has been impleaded, she may make claims of her own, including: (1) counterclaims against the (3 (either permissive or compulsory); (2) cross-claims against any other (3s; (3) any claim against the original plaintiff, but only if it arises out of the same transaction or occurrence that is the subject of the plaintiff’s claim against the (3; (4) any counterclaim against the original plaintiff, if the original plaintiff has made a claim against the (3; and (5) impleader claims against persons not previously part of the suit, if these persons may be liable to the (3 for all or part of the (3’s claim against the (3.

a. Supplemental jurisdiction: All of the above kinds of claims, except permissive counterclaims, fall within the court’s supplemental jurisdiction, and thus need no independent federal subject-matter jurisdictional grounds.

b. Defenses: A (3 may also raise against the original plaintiff the same defenses that the original defendant could have raised.

2. Claims by original plaintiff: The original plaintiff may assert any claims against the (3 arising out of the transaction or occurrence that is the subject-matter of that plaintiff’s claim against the (3.

a. Jurisdiction: A claim by a plaintiff against the (3 must independently satisfy jurisdictional requirements – supplemental jurisdiction does not apply in this situation. (Example: In a diversity case, the original plaintiff’s claim against the (3 must be supported by diversity between the plaintiff and the (3, and that claim must satisfy the $75,000 amount in controversy.)

G. Dismissal of main claim: If the main claim is dismissed before or during trial, the court has discretion whether to hear the third-party claims relating to it (assuming that these are within the court’s supplemental jurisdiction, as they will be in the case of an ordinary impleader claim).

IV. JOINDER OF CLAIMS
A. Joinder of claims generally: Once a party has made a claim against some other party, he may then make any other claim he wishes against that party. FRCP 18(a).

Example: P sues D, claiming that D intentionally assaulted and battered him. P may join to this claim a claim that D owes P money on a contract entirely unrelated to the tort.)

1. Never required: Joinder of claims is never required by FRCP 18(a), but is left at the claimant’s option. (However, res judicata, waiver, estoppel, splitting CoA's may bar if not brought.)

2. Subject-matter jurisdiction not affected:  §1367 supplemental jurisdiction probably does not apply to a claim joined with another under FRCP 18(a). Thus the requirements of subject-matter jurisdiction must be independently satisfied by the joined claim. However, usually there will not be a subject-matter jurisdiction problem for joinder of claims (since diversity will not be affected, and since P may add all claims together for purposes of meeting the $75K+ requirement).

V. JOINDER OF PARTIES
A. Permissive joinder: Joinder under FRCP 20, done at the discretion of the plaintiffs, is called "permissive" joinder. ("Compulsory" joinder under FRCP 19 is described below.) FRCP 20 allows two types of permissive joinder of parties: (1) the right of multiple plaintiffs to join together; and (2) a plaintiff’s right to make several parties co-defendants to her claim.

1. Joinder of plaintiffs: Multiple plaintiffs may voluntarily join together in an action if they satisfy two tests:

a. Single transaction or occurrence: Their claims for relief must arise from a single "transaction, occurrence, or series of transactions or occurrences," and

b. Common questions: There must be a question of law or fact common to all plaintiffs which will arise in the action.

2. Joinder of defendants: If one or more plaintiffs have a claim against multiple defendants, these defendants may be joined based on the same two tests as plaintiff-joinder. That is, claims against the co-defendants must: (a) arise from a single "transaction, occurrence, or series of transactions or occurrences"; and (b) contain a common question of law or fact.

a. At plaintiff’s option: Joinder of multiple defendants is at the option of the plaintiff or plaintiffs.

Grogan v. Babson Bros. -- USDC NDNY 1984:  ( filed motion to amend complaint and add additional non-diverse ('s pursuant to FRCP 15a and 20a.  However, since would divest court of SMJX, must be remanded to state court.  QP:  Whether ( entitled to join additional (s to validly removed action when effect is to destroy SMJX.

1.
Is joinder permissible under 20a?  YES when a) right to relief asserted by or against each ( or ( relating to or arising out of the same txn/occurrence AND b) some question of law or fact common to all parties will arise in action.  Joinder construed liberally to promote trial convenience and expedite final determination of disputes -- avoiding multiple suits.

2.
When no showing that ( seeks to join solely to effectuate a remand…sound discretion may permit new parties to be added.

3.
Granting joinder would avoid parallel cases and will not prejudice ( b/c lawsuit in infancy.

B. Jurisdiction in permissive joinder cases:
1. Personal jurisdiction: Where joinder of multiple defendants is involved, the requirements of personal jurisdiction must be met with regard to each defendant individually. That is:

a. Service: Each D must be personally served;

b. Contacts: Each D must individually fall within the in personam jurisdiction of the court (by having "minimum contacts"); and

c. Long-arm limits: Each D must be "amenable" to suit. Since federal courts in diversity suits follow the long-arm of the state where they sit, if a potential co-defendant cannot be reached by the state long-arm, he cannot be part of the federal diversity action even if he has the requisite minimum contacts. (But in federal question suits, it doesn’t matter that the state long-arm can’t reach D.)

2. Subject-matter jurisdiction: There is no supplemental jurisdiction for FRCP 20 joinder of multiple Ds; it’s not clear whether there is for multiple Ps. So in a case with no federal question, it’s clear that there has to be at least one P who’s diverse with all Ds, and courts are split about whether it’s fatal that some P is a citizen of the same state as some D.

Example 1 (multiple Ds): P, from Mass., may not join as co-Ds D1 from New York and D2, from Mass, in a diversity action, because there’s no supplemental jurisdiction for FRCP 20 joinder of multiple Ds.

Example 2 (multiple Ps): If P1 (from Mass.) and P2 (from N.Y.) sue D from N.Y., courts are split as to whether the action can go forward as a diversity action. Some say that since the P1-D pair is diverse, supplemental jurisdiction kicks in, so it doesn’t matter that P2 and D are not diverse. But other courts say that supplemental jurisdiction doesn’t apply to FRCP 20 joinder of multiple Ps, so that complete diversity (all Ps to all Ds) is required; in such a court, the action can’t go forward because of the lack of diversity between P2 and D.

Example 3 (multiple Ps and multiple Ds; no P diverse with all Ds): P1 (from Mass.) and P2 (from N.Y.) sue D1 (from Mass.) and D2 (from N.Y.) All courts agree that the case can’t go forward as a diversity-only suit, because there is no P who’s diverse with all Ds.

Example 4 (multiple Ps and multiple Ds; at least 1 pair is diverse: P1 (from Mass.) and P2 (from N.Y.) sue D1 (from N.Y.) and D2 (from N.J.) Courts are split about whether suit can go forward based solely on diversity. Some say that since there’s one P who’s diverse with all Ds (i.e., P1), supplemental jurisdiction applies [see e.g., Stromberg Metal Works], so P2 can be added. Other courts say supplemental jurisdiction does not apply to multiple Ps or multiple Ds, so the case can’t go forward.

a. Aggregation: It is not clear whether multiple plaintiffs may aggregate their claims to meet the jurisdictional amount in a diversity case. If no plaintiff meets this amount, aggregation is not allowed. If one or more does, but others do not, it is not clear whether either the aggregation doctrine or supplemental jurisdiction will allow the less-than-$75,000 plaintiffs to be part of the action.

i. Each defendant must meet: If the FRCP 20 joinder involves multiple defendants, supplemental jurisdiction definitely does not apply to the claims against them, so each D in a diversity case must have claims against him equal to $75K+.

C. Consolidation, Separate Trial, and Severance

Henz v. Superior Trucking -- USDC MDPA 1982:  (s (Husband and Wife) sued ( and ( wanted to sue ( Husband for contribution for any damages that may be owed to ( Wife.  CANNOT DO UNDER RULES

1.
Counter Claim -- Doesn't work b/c requires the claim to have "matured" and in existence at time of pleading.  Will not mature until (and only if) judgment given for ( and ( liable to ( Wife.

2.
Contribution/14a -- Doesn't work b/c ( Husband already a party to the suit.

3.
SOLUTION:  Grant a severance FRCP 42.  Once two separate suits, ( Husband no longer a party to ( Wife's suit…can be impleaded under 14a.  Could probably put suits together again under FRCP 42.

1. Typical uses of Separate Trial: To determine whether ( had manufactured a defective product (Aquaslide).  Negative verdict avoids the need to determine other issues and conserved judicial resources.  Issue could be determined without presenting evidence of ('s injuries which could be prejudicial to ('s claim of non-manufacture.

2. Consolidation: Does not contain "same txn/series" requirement and can put together multiple cases that arise from unrelated incidents but have important common questions.  Lender wishes to file suit against unrelated borrowers each of which relies on same legal defense.  Court can consolidate suits, resolve common issues, and order separate trials of other issues.

D. Compulsory joinder: There are certain situations in which additional parties must be joined, assuming the requirements of jurisdiction can be met. Such joinder, specified by FRCP 19, is called "compulsory" joinder. The basic idea is that a party must be joined if it would be uneconomical or unfair to litigate a claim without her.

1. Two categories: There are two categories of parties who must be joined where possible:

a. "Necessary" parties: The "less vital" group consists of parties: (1) who must be joined if this can be done; but (2) in whose absence because of jurisdictional problems the action will nonetheless be permitted to go forward. These parties are called "necessary" parties. See FRCP 19(a).

b. "Indispensable" parties: The second, "more vital" group consists of parties who are so vital that if their joinder is impossible for jurisdictional reasons, the whole action must be dropped. These are called "indispensable" parties. See FRCP 19(b).

2. "Necessary" defined: A party is "necessary" – and must be joined if jurisdictionally possible – if the party is not "indispensable" (defined below) and either of the two following tests is met:

a. Incomplete relief: In the person’s absence, complete relief cannot be accorded among those already parties; or

b. Impaired interest: The absentee has an interest relating to the action, and trying the case without the absentee will either impair the absentee’s interest or leave one of the people already parties subject to multiple or inconsistent obligations.

3. "Indispensable" defined: If a party meets the test for "necessary" given in paragraph (2) above, but the party’s joinder is impossible because of jurisdictional problems, the court has to decide whether the party is "indispensable."
a. Consequence of indispensability: If the party is "indispensable," then the action must be dismissed in that party’s absence.

b. Factors: When the court decides whether a party is "indispensable," the factors are: (1) the extent of prejudice to the absentee, or to those already parties; (2) the possibility of framing the judgment so as to mitigate such prejudice; (3) the adequacy of a remedy that can be granted in the party’s absence; and (4) whether the plaintiff will have an adequate remedy if the action is dismissed. FRCP 19(b).



Provident Tradesmens Bank v. Patterson -- USSC 1968:
1.
Absent individual Dutcher had a policy of insurance issued by Lumbermen's Mutual.  Policy contained standard language extending coverage to any person using car with consent.  Policy limit = $100K.  If Dutcher became liable in excess of $100K, he would be without insurance coverage.

2.
Dutcher loaned car to Cionci.  C got into accident with passengers in car.  C killed and two others too Lynch & Smith.  Harris injured.  Each sued C's estate.  Some sued D, claiming liability for entrusting car to C.

3.
Lynch's executor (Provident) sued to obtain declaratory judgment that D's indsurance covers C's liability.  It would cover if using with permission.

4.
Dutcher not a party to declaratory judgment suit but arguably person needed for just adjudication b/c interest in insurance policy.  If all $100K paid to cover C's liability, D left w/o insurance coverage for own potential liability for having entrusted to C.  BUT nobody made issue of his absence until after TC's judgment.  Now…can judgement stand?  Four factor "equity and good conscience test."

5.
Is D necessary?  YES and should be joined if feasible b/c action was for validity of claims against a fund.  D faced possibility of judgments against him and had interest in fund being preserved to cover potential liability.  Might impede D's ability to protect his interest or lead to later litigation by him.

6.
Is D indispensable?  NO a) Interest in forum YES b) wish to avoid multiple litigation or inconsistent relief or sole responsibility shared with another YES BUT c) court must consider the extent to which judgment may "as a practical matter impair or impede his ability to protect" his interest in subject matter NO  d) Interest of courts and public in complete, consistent, and effective settlement of controversies.  YES  BUT

7.
Can court shape relief to accommodate interests YES…payment can be withheld pending suits against D and relitigation by him.  HERE no reason to throw away a perfectly good verdict just because it did not settle the entire controversy (D's liability).

Example: P sues D, a bank holding some stock. P alleges that although the stock is registered solely in the name of X, P and X in fact co-own the stock. P and D are citizens of different states, but X is a citizen of the same state as P. X thus cannot be joined as a co-defendant, because his presence would destroy diversity. The issue is whether X is "necessary" or "indispensable."

Held: (1) X is definitely a person who must be joined if feasible under FRCP 19(a), because his absence will expose D to the risk of double obligation – a judgment that P owns the stock will not bind X, who can later sue D for the whole value of the stock; (2) X is in fact "indispensable" – his presence is so important that the suit must be dismissed rather than proceed in X’s absence. [Haas v. Jefferson Bank]

4. Jurisdiction: Where a non-party is one who must be "joined if feasible," the doctrine of supplemental jurisdiction does not apply to overcome any jurisdictional problems. So if the person who is sought to be joined as a defendant is not diverse with all plaintiffs, or if the claim against that would-be defendant does not meet the amount-in-controversy requirement in a diversity case, the joinder may not take place.

VI. INTERVENTION
A. Intervention generally: By the doctrine of "intervention," certain persons who are not initially part of a lawsuit may enter the suit on their own initiative. The person who intervenes is called an "intervenor."

1. Two forms: In federal suits, FRCP 24 creates two forms of intervention:

a. "Intervention of right" (FRCP 24(a)); and

b. "Permissive intervention" (FRCP 24(b)).

2. Distinction: Where the intervention is "of right," no leave of court is required for the party’s entry into the case. Where the facts are such that only "permissive" intervention is possible, it is up to the court’s discretion whether to allow intervention.

B. Intervention of right:
1. Three tests: A stranger to an existing action may intervene "of right," under FRCP 24(a), if she meets all of the three following criteria:

a. Interest in subject-matter: She must "claim an interest relating to the property or transaction which is the subject of the action";

b. Impaired interest: She must be "so situated that the disposition of the action may as a practical matter impair or impede [her] ability to protect that interest"; and

c. Inadequate representation: She must show that this interest is not "adequately represented by existing parties."
Note: Even if the outsider cannot meet one or more of these criteria, she may nonetheless automatically intervene under FRCP 24(a) if a federal statute gives her such a right. (Example: The U.S. may intervene in any action involving the constitutionality of an act of Congress.)

Example: P (the U.S. government) sues D, a local Board of Education, charging that D has drawn school boundaries on racially-discriminatory lines. X, the parent of a black public school student attending D’s schools, wants to intervene. Probably X’s intervention will be of right, since X has an interest in the subject-matter, and his ability to bring his own action in the future will be compromised if the U.S. loses the case. X will have to show that the U.S. may not adequately represent X’s interest, which he can do by showing that the U.S. may be pursuing other objectives, such as settling a lot of suits quickly.

2. Jurisdiction: Independent subject-matter jurisdictional grounds are required for intervention of right in a diversity case. In other words, such intervention does not fall within the court’s supplemental jurisdiction.

Example: P, from California, sues D, from New York, in a diversity suit. X, from New York, would like to intervene. Even if the court concludes that the requirements of intervention of right are met by X, X cannot intervene because there is no supplemental jurisdiction for intervention of right; after X’s intervention there would have to be complete diversity, and this would not be the case since X and D are both citizens of New York.

C. Permissive intervention: For a person to seek "permissive intervention," she merely has to have a "claim or defense" that involves a "question of law or fact in common" with the pending action.

1. Discretion: Where the outsider seeks permissive intervention, it is up to the trial court’s discretion whether to allow the intervention. The trial court’s decision – whichever way it goes – is rarely reversed on appeal.

2. Jurisdiction: Like any intervenor of right, a permissive intervenor in a diversity case must independently meet federal subject-matter jurisdictional requirements. (Example: There must be diversity between the intervenor and all defendants.)

VII. INTERPLEADER
A. Definition: Interpleader allows a party who owes something to one of two or more other persons, but is not sure whom, to force the other parties to argue out their claims among themselves. The technique is designed to allow the "stakeholder" to avoid being made to pay the same claim twice.

Example: X and Y both claim a bank account at Bank. Y demands the money from Bank. If Bank had to litigate against Y, and then possibly defend a second suit brought by X, Bank might have to pay the amount of the account twice. By using the interpleader doctrine, Bank can force X and Y to litigate between themselves as to the ownership of the account, with Bank paying only the winner.

1. Federal practice: In federal practice, two kinds of interpleader are allowed:

a. "Statutory interpleader" under 28 U.S.C. §1335; and

b. "Rule interpleader" under FRCP 22.

B. Federal statutory interpleader: 28 U.S.C. §1335 allows a person holding property which is or may be claimed by two or more "adverse claimants" to interplead those claimants.

1. Jurisdictional benefits: The main benefits to the stakeholder from using statutory interpleader instead of Rule interpleader relate to jurisdiction and service:

a. Nationwide service: Nationwide service of process is allowed in statutory interpleader actions. See 28 U.S.C. §2361. Thus the court where the stakeholder files a statutory interpleader suit may serve its process on any claimant, no matter where in the U.S. that claimant resides or is found.

b. Diversity: Diversity is satisfied as long as some two claimants are citizens of different states. (Example: Two New York residents and a Californian all claim the proceeds of a particular insurance policy. Since either New Yorker and the Californian form a diverse pair, the diversity requirement for statutory interpleader is satisfied. The citizenship of the insurance company is irrelevant.)

c. Amount in controversy: The property which is the subject of the suit must merely exceed $500 in value, in contrast to the usual $75,000.

2. How commenced: A statutory interpleader suit is commenced by the stakeholder. The stakeholder must, to begin the suit, deposit into court the amount of the property in question, or post a bond for that amount.

a. Right to deny debt: Even though the stakeholder must deposit the amount of the property with the court, he is not estopped from claiming at trial that he does not owe the money to any claimant at all.

3. Restraint on other suits: Once the statutory interpleader suit is begun, the court may restrain all claimants from starting or continuing any other action, in any state or federal suit, which would affect the property. (Example: On the facts of the above example, the court could prevent the two New Yorkers and the Californian from starting any state action to collect on the policy.)

C. Rule interpleader: FRCP 22 provides an interpleader remedy for any person who "is or may be exposed to double or multiple liability." This is so-called "Rule interpleader." The stakeholder may invoke interpleader by coming into court on his own initiative (i.e., as plaintiff), or by counterclaiming or cross-claiming as defendant in an action already commenced against him by one claimant.

1. Jurisdiction: The main difference between statutory interpleader and Rule interpleader is that FRCP 22 interpleader has no affect on ordinary jurisdictional and venue requirements.

a. Complete diversity: Thus diversity must be complete between the stakeholder on one hand and all claimants on the other (assuming there is no federal question). (Example: Two New Yorkers and a Californian all claim a particular insurance policy, which is issued by a California-based insurer. FRCP 22 interpleader cannot be used, because it is not the case that all claimants are of different citizenship than the insurer.)

b. Service: Service of process must be carried out as in any other diversity action – that is, within the state where the district court sits, or pursuant to the long-arm of the state. There is no "nationwide service of process" as in statutory interpleader.

c. Amount in controversy: The $75,000 amount in controversy requirement must be met.

2. No deposit: The stakeholder is not required to deposit the property or money into the court (as she is in statutory interpleader).

3. Denial of liability: The stakeholder may "aver that the plaintiff is not liable in whole or in part to any or all of the claimants." FRCP 22(1). In other words, the stakeholder may deny liability.

DISCOVERY
I. GENERAL PRINCIPLES

A. Forms of discovery: Discovery under the Federal Rules includes six main types:

1. Automatic disclosure;
2. Depositions, taken from both written and oral questions;

3. Interrogatories addressed to a party; 

4. Requests to inspect documents or property;

5. Requests for admission of facts;

6. Requests for physical or mental examination.

II. SCOPE OF DISCOVERY
A. Scope generally: FRCP 26(b), which applies to all forms of discovery, provides that the parties "may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action." So the two principal requirements for discoverability of material are that it is: (1) not privileged; and (2) relevant to the subject matter of the suit.

B. Relevant but inadmissible: To be discoverable, it is not required that the information necessarily be admissible. For example, inadmissible material may be relevant, and thus discoverable, if it: (1) is likely to serve as a lead to admissible evidence; or (2) relates to the identity and whereabouts of any witness who is thought to have discoverable information.

Bank of the Orient v. Superior Court -- CA CoAppeals 1977:
( sought production of report by accounting firm (commissioned at behest of ('s board) and special audit committee report which detailed the manner in which embezzlement happened (central to ('s case).  ( moved to quash discovery b/c CA Evidence Code made the reports inadmissible.  Court rejected motion b/c although inadmissible they were "reasonably calculated to lead to discovery of admissible evidence."
C. Privilege: Only material which is not privileged may be discovered.

1. Who may assert: Only the person who could assert the privilege at trial may resist discovery on the grounds of privilege. (Example: P sues D1 and D2 for conversion. At P’s deposition of D1, P asks D1 questions relating to the facts. D1 knows the answer and is willing to respond, but D2’s lawyer objects on the grounds that the questions may violate D1’s privilege against self-incrimination. D2’s objection is without substance, because only D1 – the person who could assert the privilege at trial – may assert the privilege during discovery proceedings.

2. Determining existence of privilege: Generally, in diversity cases, state law of privilege applies. See Federal Rule of Evidence 501. (Example: P brings a diversity action against D, asserting that D intentionally inflicted emotional distress on him. D seeks to depose P’s psychotherapist, to determine the extent of P’s anguish. The suit is brought in Ohio Federal District Court. The privilege laws of the state of Ohio, not general federal principles, are looked to to determine whether patient-psychotherapist confidences are privileged.)

Upjohn v. United States -- USSC 1981:  ( discovered foreign subsidiary had made "questionable payments" and its attorneys prepared and conducted letter-based inquiries of its staff to get details about payments and then interviewed employees.  ( sought discovery (IRS) of questionnaires and written memoranda/notes.  Upjohn refused as atty-client privilege.

1.  FRE 501--Privilege governed by CL.

2.  Purpose of privilege is to allow free exchange of information between atty-client.  Difficulties when a corporation b/c not an "individual" client.

3.  "Control group test" is too narrow b/c overlooks the fact that information must flow from the bottom to the top not just advice from attorney to "client."

4.  Providers of information in the corporate context will frequently be beyond the "control group"

5.  An uncertain privilege is little better than no privilege at all.

6.  Privilege only protects disclosure of communications -- NOT disclosure of underlying facts.  GOV free to question employees directly.
3. Waiver:  Law will imply a waiver whenever the holder of the privilege voluntarily discloses any significant part of the privileged material.  SPLIT on inadvertent waiver.

4. Assistants and Investigators:  Atty-client privilege extends to representatives of the client and the attorney (Upjohn).

D. Trial preparation immunity: Certain immunity from discovery is given to the materials prepared by counsel for trial purposes, and to the opinions of experts that counsel has consulted in trial preparation. This immunity is often referred to as "work-product" immunity.

1. Qualified immunity: "Qualified" immunity is given to documents prepared "in anticipation of litigation" or for trial, by a party or that party’s representative.

a. "Representative" defined: A party’s "representatives" include his attorney, consultant, insurance company, and anybody working for any of these people (e.g., a private investigator hired by the attorney).

b. Hardship: The privilege is "qualified" rather than "absolute." This means that the other side might be able to get discovery of the materials, but only by showing "substantial need of the materials in preparation of [the] case" and an inability to obtain the equivalent materials "without undue hardship." FRCP 26(b)(3).

Hickman v. Taylor -- USSC 1947:  ( lawyer interviewed survivors of a tugboat sinking and took signed witness statements "with an eye toward anticipated litigation."  Owners resisted discovery of written statements or to summarize oral communications.

1.  Atty-client privilege must be restricted to narrowest bounds.  Information secured from third parties are not "communications" from clients ( not privileged.

RATIONALES:

1st
Allowing discovery would interfere with confidentiality of trial preparation.  Opposing counsel would be able to "psych out" adversary's strategy by learning through discovery who had interviewed and what issues had been pursued.  Difficult to separate out factual information in trial prep materials from the thought processes of lawyer who developed them.  If such discovery were allowed, it could reveal much about an adversary's legal theories, evaluation of witnesses, and plans for trial and settlement. If discovery were routinely allowed, lawyers would become reluctant to keep written records, an approach hardly calculated to improve the quality of representation.

2nd
Court expressed concern that allowing discovery of trial prep materials would allow lawyers to ride on adversary's coattails in prep for trial, by letting opposing counsel do all the work and then obtaining the results through discovery.  That might not be a good way to prepare for trial but would be a temptation that the system ought not to encourage.

3rd
` court expressed concern about prospect of lawyers ending up as witnesses in their own cases if the statements produced contradicted other testimony from same witnesses.


Three categories


1.
Documents prepared in anticipation of litigation that contains information that can reasonably be obtained through other means = DISCOVERY BARRED

2.
If requesting party demonstrates a substantial need for materials developed in anticipation of litigation, and that similar information cannot be obtained through other means w/o substantial hardship, court may order production of materials.

3.
Opposing counsel's "thought processes" in preparing a case, such as legal theories or litigation strategy ("opinion work product") cannot be discovered under the rule.

Example: A car driven by D runs over P. D’s insurance company interviews X, a non-party witness to the accident. The insurer then prepares a transcript of the statement. This transcript was prepared "in anticipation of litigation," so it is protected by the qualified work-product immunity. Therefore, P will be able to obtain discovery of it only if he can show substantial need, and the inability without undue hardship to obtain the substantial equivalent by other means. Since P could conduct his own interview of the witness, the court will probably find that the qualified immunity is not overcome.

2. Absolute immunity: In addition to the qualified work-product immunity discussed above, there is also "absolute" immunity. FRCP 26(b)(3) provides that even where a party has substantial need for materials (in other words, the showing for qualified immunity has been made), the court "shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation."

Example: Same facts as above example. Now, D’s lawyer reads X’s statement, and writes a memo to the file stating "X appears to be lying for the following three reasons...." This lawyer memo, since it reflects the mental impressions and conclusions of an attorney or other representative of a party, will receive absolute immunity, and no showing by P will entitle him to get the memo.

E. Statements by witnesses: A person who makes a statement to a party or the party’s lawyer may obtain a copy of that statement without any special showing. FRCP 26(b)(3). This is true whether the person making the statement is a party or a non-party.

Example: In an accident suit, D’s insurance company takes P’s statement about the accident, and transcribes it. D must give P a copy of P’s statement, without any special showing of need by P.

F. Names of witnesses: The "identity and location of persons having knowledge of any discoverable matter" (so-called "occurrence witnesses") are discoverable. FRCP 26(b)(1). This means, for instance, that each party must disclose to the other the identity and whereabouts of any eyewitness to the events of the lawsuit. (Example: In an accident case, D’s lawyer and investigator locate all eight people who saw the accident. D must furnish this list to P.)

1. Disclosure is automatic: The 1993 amendments to FRCP 26 make disclosure of the name and address of any occurrence witness automatic (even without a specific request from the adversary), early on in the litigation. See FRCP 26(a)(1)(A).

G. Discovery concerning experts:
1. Experts to be called at trial: Where one side expects to call an expert at trial, the other side gets extensive discovery:

a. Identity: First, a party must automatically (without a request) give the other side a list identifying each expert who will be called at trial.

b. Report: Second, the party who intends to call an expert at trial must have the expert prepare and sign a report containing, among other things: (i) the expert’s opinions, and the basis for them; (ii) the data considered by the expert; (iii) any exhibits to be used by the expert at trial; (iv) the expert’s qualifications; (v) her compensation, and (vi) the names of all other cases in which she testified as an expert in the preceding 4 years.

c. Deposition: The expert who will be called at trial must also be made available for deposition by the other side.

See FRCP 26(a)(2)(A); 26(a)(2)(B); 26(b)(4)(C).

2. Experts retained by counsel, but not to be called at trial: Where an expert has been retained by a party, but will not be called at trial, discovery concerning that expert (her identity, knowledge and opinions) may be discovered only upon a showing of exceptional circumstances making it impractical for the party seeking discovery to obtain the information by other means. FRCP 26(b)(4)(B).

3. Unretained experts not to be called at trial: Where an expert is consulted by a party, but not retained, and not to be called at trial, there is virtually no way the other side can discover the identity or opinions of that expert.

4. Participant experts: A participant expert – one who actually took part in the transactions or occurrences that are part of the subject matter of the lawsuit – is treated like an ordinary witness. (Example: P’s estate sues to compel D, an insurance company, to pay off on a policy covering P’s life. D claims that it was a suicide, based on the results of an autopsy conducted by X, a pathologist. P may depose X, even though X is an expert – because X participated in the events, he is treated like an ordinary witness for purposes of discovery.)

a. Expert is a party: Similarly, a party who is herself an expert (e.g., a doctor who is a defendant in a malpractice suit) is treated like an ordinary witness for discovery purposes, not like an expert.

H. Insurance: A party may obtain discovery of the existence and contents of any insurance agreement under which any insurer will be liable to satisfy any judgment that may result. (Example: P brings an automobile negligence suit against D in diversity. P may ask D, in an interrogatory, whether D has insurance, and in what amount by what insurer. P may do this without any special showing of need.)

I. Mandatory disclosure: Certain types of disclosure are now (since 1993) automatic and mandatory.

1. Automatic pre-discovery disclosure: Under FRCP 26(a)(1), a party must, even without a request from the other side, automatically disclose certain things early in the litigation. The most important are:

a. All witnesses with discoverable information: First, each party must disclose the name, address and phone number of each individual likely to have discoverable information relevant to any disputed fact alleged with particularity in the pleadings. So any occurrence witness, and any other type of witness who may know something relevant to a disputed factual issue, must be identified.

b. Documents: Second, a party must furnish a copy, or else a description by category and location, of all documents and tangible things in that party’s possession, relevant to any disputed fact alleged with particularity.

Note: A judicial district or an individual judge may "opt out" of these mandatory-disclosure rules. Many judicial districts have done so.

2. Other: Later in the litigation, each party must automatically disclose to the other the details of expert testimony (as discussed above) and witnesses and exhibits to be used at trial.

J. Privilege log: If a party is declining to furnish documents or information because of a claim of privilege or work product immunity, the party must make the claim expressly, and must describe the nature of the documents or communications. (Thus the party can’t keep silent about the fact that such a claim is being made or about the nature of the documents/communications as to which it is being made). FRCP 26(b)(5).

K. Duty to supplement: A party who makes a disclosure during discovery now normally has a duty to supplement that response if the party then learns that the disclosed information is incomplete or incorrect.

1. How it applies: This "duty to supplement" applies to any automatic pre-discovery disclosure (mainly witness names and documents); to any disclosure regarding experts to be called at trial; and to any responses to an interrogatory, a request for production, or request for admission. FRCP 26(e)(1); 26(e)(2).

Example: P is suing D regarding a car accident in which P was injured. Early in the litigation, P gives D a list of all witnesses to the accident that P knows of, as required by FRCP 26(a)(1)(A). If P later learns of another person who saw the accident, P must "supplement" her earlier disclosure by telling D about the new witness.

III. METHODS OF DISCOVERY
A. Characteristics: The various forms of discovery (depositions, interrogatories, requests to produce, requests for admission and requests for examination) have several common characteristics:

1. Extra-judicial: Each of these methods (except requests for physical examination) operates without intervention of the court. Only where one party refuses to comply with the other’s discovery request will the court intervene.

2. Scope: The scope of discovery is the same for all of these forms: the material sought must be relevant to the subject matter for the suit, and unprivileged.

3. Signature required: Every request for discovery of each of these types, and any response or objection to discovery, must be signed by the lawyer preparing it. FRCP 26(g).

4. Only parties: Each of these types – except for depositions – may only be addressed to a party. Depositions (whether upon oral or written questions) may be addressed to either a party or to a non-party who possesses relevant information.

B. Oral depositions: After the beginning of an action, any party may take the oral testimony of any person thought to have information within the scope of discovery. This is known as an oral deposition. FRCP 30.

1. Usable against non-party: Not only parties, but any non-party with relevant information, may be deposed.

2. Subpoena: If a non-party is to be deposed, then the discovering party can only force the deponent to attend by issuing a subpoena. This subpoena must require the deposition to be held no more than 100 miles from the place where the deponent resides, is employed, or regularly transacts business in person. FRCP 45(c)(3)(A)(ii).

Salter v. Upjohn Co. -- 5th Circuit 1979:  ( brought survival action against (.  Sought to get deposition of President, Mr. Hubbard.  Requests repeatedly denied.  Largely on FRCP 45

a)  In May 1976 sought to compel appearance in Montgomery, AL for deposition.  Principal place of business was Kalamazoo, MI.  Under the rules, "deposition of corporate officer ordinarily taken at principal place of business" unless there are exceptional circumstances.  ( has made no offer of proof.

b)  October 1976 moved to take deposition in MI asking the court to either order Mr. Hubbard to appear in AL or pay to send ('s attorney to MI.  Absent compelling circumstances, court will not order payment of expenses by other party.  Also, Court set discovery cut-off date of October 1, yet the motion came on October 21.

a. Deposition Notice -- FRCP 30(b)(1) must be given reasonable notice BUT no fixed rule on how much time is enough/too little.

b. Non-party witnesses require subpoenas -- FRCP 45(a)(2).  May be issued only from the court for the district in which deposition will be taken.

c. No subpoena for party: If a party is to be deposed, a subpoena is not used. Instead, non-compliance with the notice can be followed up by a motion to compel discovery or to impose sanctions under FRCP 37.

3. Request to produce: The person seeking discovery will often also want documents held by the deponent. If the deponent is a party, the discovering party may attach a FRCP 34 request to produce to the notice to the party. But if the deponent is a non-party, the discovering party must use a subpoena duces tecum.

4. Limits to ten: Each side is limited to a total of ten depositions, unless the adversary agrees to more or the court issues an order allowing more. FRCP 30(a)(2)(A).

5. Method of recording: The party ordering the deposition can arrange to have it recorded by stenography (court reporter), by audio tape recorder, or by video recorder. FRCP 30(b)(2).

C. Depositions upon written questions: Any party may take the oral responses to written questions, from any person (party or non-party) thought to have discoverable information. FRCP 31. This is called a "deposition on written questions."

1. Distant non-party witnesses: Depositions on written questions are mainly used for deposing distant non-party witnesses. Such witnesses cannot be served with interrogatories (since these are limited to parties), and cannot be compelled to travel more than 100 miles from their home or business.

D. Interrogatories to the parties: An interrogatory is a set of written questions to be answered in writing by the person to whom they are addressed. Interrogatories may be addressed only to a party. FRCP 33(a).

1. Limit of 25 questions: Each party is limited to 25 interrogatory questions directed to any other party, unless the parties stipulate otherwise or the court orders otherwise. FRCP 33(a).

2. Contention interrogatories:  Questions submitted to discover opponent's contentions. FRCP 33(b).

Sargent-Welch v. Ventron Corp. -- NDIL 1973:  ( charged ( with monopolization and other violations of antitrust laws.  ( served interrogatories on ( to discover ('s contentions.  Asked to state the factual basis of the pleadings.  ( objected b/c sought to elicit legal theories and issues of "pure law."  Court ordered ( to answer b/c interrogatories not objectionable merely because it calls for opinion that relates to fact or application of law to fact.  The trend is to require "factual opinions" calling for the application of law to fact b/c useful in narrowing the issues.  When interrogatories inquire into the facts of vague and general allegations are not objectionable.

3. Opinions, contentions and legal theories:  However, "pure" questions of law are objectionable.

4. Business records:  FRCP 33(d).  It is permissible to produce business records as an answer to interrogatories under certain circumstances.  Where the burden would be equal on each party.

Burns v. Thiakol -- 5th Circuit 1973:  ( sued under Civil Rights act of 1964 as individual and as representative of class.  ( served interrogatories on ( (per FRCP 33) to amass statistical data.  ( filed timely objection b/c alleged irrelevant data and unduly burdensome to answer the interrogatories.

a) Empirical data is crucial in Civil Rights cases to uncover overall pattern of conduct by employers.  Needed to ask intelligent, informed questions on cross-examination.  Open disclosure of all pertinent information is keynote of Discovery Rules.

b) Burden is argued to outweigh utility of information.  BS.  The details of discovery process are committed to sound discretion of TC.  A false choice to say discovery/no discovery.  Can fashion other methods of production (FRCP 33d--giving access to records for examination/photocopying).  Judge may issue protective orders as to when time/place of interrogatories.  Also, relevancy does not limit MANNER of discovery to interrogatories.  Can use more appropriate means if less burdensome.

Need to show that probative value of information sought is outweighed by the burden (undue burden).  Court may control method of discovery, for example FRCP 26(c)(3) -- protective orders method of discovery other than method selected by party seeking discovery.

Hollander v. Cynamid -- 2nd Circuit 1990:  ( in age discrimination suit sought statistical data over a five year period.  DC refused to order discovery.  CoA reversed "Because employers rarely leave a "smoking gun" or paper trail attesting to discriminatory intent."  In disparate treatment cases, (s must build cases from pieces of circumstantial evidence which undercut credibility of explanations offered by employers.

E. Requests for admission: One party may serve upon another party a written request for the admission, for the purposes of the pending action only, of the truth of any discoverable matters. FRCP 36. This is a "request for admission."
1. Coverage: The statements whose genuineness may be requested include statements or opinions of fact, the application of law to fact, and the genuineness of any documents. (Example: P, in a breach of contract action, may request that D admit that the attached document is a contract signed by both P and D.)

2. Expenses for failure to admit: If a party fails to admit the truth of any matter requested for admission under FRCP 36(a), and the party making the request proves the truth of the matter at trial, the court may then require the party who refused to admit to pay reasonable expenses sustained by the movant in proving the matter. FRCP 37(c)(2). (But no expenses may be charged in several situations, including where the party who failed to admit had reasonable grounds to think he might prevail on the issue at trial.)

3. Effect at trial: If a party makes an admission under FRCP 36, the matter is normally conclusively established at trial. (However, the court may grant a motion to withdraw or amend the admission, if this would help the action to be presented on its merits, and would not prejudice the other side.)

4. Failure to Answer: FRCP 36 permits requests for admissions to be deemed admitted for failure to answer.  Not 100% self-enforcing…depends on the judge with more lenient ones allowing late responses…tougher judges deem them admitted.

Trevino v. Central Freight -- TX 1981:  Central Freight sued Trevino for failure to pay for merchandise that was accepted by agent.  Alleged that agent was authorized to make purchases but check bounced and sought $989.50 + atty's fees.  Trevino filed an answer denying allegations.  Central served a request for admissions.  ( never responded to admissions.  ( filed for motion for extension to file answers.  Alleged had provided attorney handwritten answers to requested admissions.  Court denied motion and adjudged all eighteen matters "deemed admitted."  Trial by jury and ( attempted to testify in contradiction to admissions.  Objection sustained. J( J/(.  ( appealed that TC erred by denying motion for extension and granting ( motion to deem admissions admitted.  CoA upheld TC determinations.

a) Failure to timely answer was due to neglect of attorney…as agent of (, failure is attributable to client…TC did not abuse discretion in rejecting ('s motion.

b) The purpose of admissions is to expedite trials and relive parties of the cost of proving facts which will not be disputed on trial.  If ( did not know the answers to the questions, he could have filed a sworn statement.  He did not do that.  So, he's screwed.

How to correct admissions via RULE 36(b) referring to FRCP 16 -- May make motion to withdrawal if serves the action and party obtaining admission cannot satisfy court that withdrawal/amendment would prejudice that party.

( cannot rely on ('s "answer" as matter of fact.  Must have request for admission.

F. Request to produce documents or to inspect land: A party may require any other party to produce documents and things. FRCP 34. Thus any papers, photos or objects relevant to the subject matter of the case may be obtained from any other party, but not from a non-party. (Example: P sues D1 and D2 for antitrust and price fixing. P believes that the records of both Ds will show that they set prices in concert. P may require D1 and D2 to produce any documents in their control relating to the setting of prices.)

1. Only to parties: A request to produce can only be addressed to parties. If documents in the possession of a non-party are desired, a subpoena duces tecum must be used.

2. Party’s control: A party may be required to produce only those documents or other objects which are in her "possession, custody or control." FRCP 34(a).

3. Land: FRCP 34 also allows a party to demand the right to inspect, photograph and survey any land within the control of another party. (Example: P sues D, a merchant, for negligence, because P fell on D’s slippery floor. P may require D to open the premises so that P may inspect and photograph them.)

4. Scope:  FRCP 34 the request shall set forth the items to be inspected, either by individual item or by category and describe each item with reasonable particularity.  "Refer to" and "relate to" designations in some cases are not particular enough when every document in possession could relate to the matter.

5. Possession, custody, control:  Inspection can be required if the party has the right to obtain physical possession of document even though they do not actually have a copy of the document.

Board of Education of Evanston v. Admiral Heating -- NDIL 1984:  Three class actions charging piping and construction contractors in bid-rigging, price-fixing, etc in violation of antitrust laws.  ( objected to ( requests for production on differing bases:

a) Access to documents.  ( want continuing access to documents on 10 days notice rather than immediate production b/c only as discovery proceeds will they know which documents to request.  Will reduce the cost of having to copy EVERYTHING regardless of ultimate relevance.  ( have volunteered to make documents available for a total of 90 days.  COURT:  Continuing access is often granted in large antitrust cases via centralized document depository.  None in this case, increasing the risk of disruption on part of (.  However, files are more than 7 years old…under circumstances request is reasonable.

b) Segregation of documents:  ( requested documents according to structure of request ( say they only need to produce them "as kept in the normal course of business."  COURT:  FRCP 34(b) allows ( the option of requesting organized set of documents.  However, ultimate determination not controlled by (.  If undue burden…may let ( produce as in normal course of business.  Forestalls abuses by mixing critical documents with others in hopes of obscuring significance."

c) Desk pads, calendars, meetings memorialized.  ( argue over-broad.  COURT:  NO…limited by nature of ('s request that limited to meetings with other piping contractors.

d) Minute books.  ( wants minute books regardless of subject matter addressed.  ( sez over-broad and will compromise confidential and sensitive business information.  COURT:  Yes too broad.  COULD HAVE BEEN MORE SPECIFIC AND MIGHT HAVE GOT WHAT NEEDED

e) Fees and expenses.  FRCP 37(a)(4) sez prevailing party may recover reasonable expenses in supporting motion.  If motion granted and denied in part, will be apportioned.  COURT: let expenses rest where they have fallen.

G. Physical and mental examination: When the mental or physical condition of a party is in controversy, the court may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner. FRCP 35.

1. Motion and good cause: Unlike all other forms of discovery, FRCP 35 operates only by court order. The discovering party must make a motion upon notice to the party to be examined, and must show good cause why the examination is needed.

2. Controversy: The physical or mental condition of the party must be in controversy. In other words, it is not enough (as it is for other forms of discovery) that the condition would be somehow relevant. (Example: If P is suing D for medical malpractice arising out of an operation, P’s condition would obviously be in controversy, and D would be entitled to have a physician conduct a physical examination of P. But if P were suing D for breach of contract, and D had some suspicion that P was fabricating the whole incident, a mental examination of P to find evidence of delusional behavior would probably not be found to be supported by good cause, so the court order granting the exam would probably not be made.)

a. Party asserts own mental/physical condition in issue

b. Discovering party needs to give affirmative showing (other party cannot put it into play by mere allegation)
Schlagenhauf v. Holder -- USSC 1964:  Driver did not assert his mental or physical condition either in support or defense of a claim.  Therefore, good cause or in controversy requirements not met by mere relevance to case or conclusory allegations of pleadings.  Require an affirmative showing that each condition as to which the examination is sought is really and genuinely in controversy.  Other parties tried to make an issue of it.  Does not warrant wide-ranging psychiatric, neurological, internal medical exams.  Perhaps opthmalogic exam would be allowed b/c admitted in deposition that he saw red lights 10-15 seconds before collision.  MAYBE PLEAD WITH GREATER PARTICULARITY TO GET WIDER BERTH ON MEDICAL EXAMS?

3. Reports from examiner: The actual medical report produced through a FRCP 35 examination is discoverable (in contrast to the usual non-discoverability of experts’ reports).

a. Who may receive: A person examined (typically the opposing party) may request, from the party causing the exam to be made, a copy of the examiner’s written report.

b. Other examinations: Once the examined party asks for and receives this report, then the other party is entitled to reports of any other examinations made at the request of the examinee for the same condition. (Example: P sues D for automobile negligence. D causes P to be examined by a doctor retained by D, to measure the extent of P’s injuries. P asks for a copy of the report, and D complies. Now, D is entitled to receive from P copies of any other reports of examinations made of P at P’s request. In other words, by asking D for the report, P is deemed to have waived the physician-patient privilege as to exams conducted at P’s request.)

IV. ORDERS AND SANCTIONS
A. Two types: Discovery normally proceeds without court intervention. But the court where the action is pending may intercede in two main ways, by issuing orders and by awarding sanctions. The court may order abuse of discovery stopped (a protective order) or may order a recalcitrant party to furnish discovery (order compelling discovery). Sanctions can be awarded for failing to handle discovery properly.

B. Abuse of discovery: One party sometimes tries to use discovery to harass her adversary. (Example: P requests that D reveal trade secrets, or schedules 10 repetitive depositions of D.) The discoveree may fight back in two ways: (1) by simply objecting to a particular request; or (2) by seeking a FRCP 26 protective order.

1. Objection: A party may object to a discovery request the same way a question at trial may be objected to. Typical grounds are that the matter sought is not within the scope of discovery (i.e., not relevant to the subject matter) or that it is privileged.

a. Form of objection: The form depends on the type of discovery. An objection to an interrogatory question is written down as part of the set of answers. Similarly, an objection to a request to admit is made in writing. An objection to a deposition question, by contrast, is raised as an oral objection by the lawyer representing the deponent or the party opposing the deposition. The deposition then continues, and the objections are later dealt with en masse by the judge.

2. Protective order: Where more than a few questions are at stake, the party opposing discovery may seek a "protective order." FRCP 26(c) allows the judge to make "any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense...."

Example 1: In a simple automobile negligence case brought under diversity, D schedules P for ten different depositions, and asks substantially the same questions each time. P may seek a protective order in which the judge orders that no further depositions of P may take place at all. The court will probably grant this request.

Example 2: P sues D for patent infringement, alleging that D’s manufacturing methods violate P’s patents. In a deposition of D’s vice president, P asks the details of D’s secret manufacturing processes. D may seek a protective order preventing P from learning these trade secrets, perhaps on the grounds that P does not need to know these secrets in order to pursue his patent case.

a. Prohibition of public disclosure: One common type of protective order allows trade secrets or other information to be discovered, but then bars the public disclosure of the information by the discovering litigant. (Example: On the facts of the above example, the judge might allow P to get discovery of D’s trade secrets, but prevent P from disclosing that information to any third party.)

C. Compelling discovery: Conversely, if one party refuses to cooperate in the other’s discovery attempts, the aggrieved party may seek an order compelling discovery under FRCP 37(a).

1. When available: An order to compel discovery may be granted if the discoveree fails to: (1) answer a written or oral deposition question; (2) answer an interrogatory; (3) produce documents, or allow an inspection; (4) designate an officer to answer deposition questions, if the discoveree is a corporation.

D. Sanctions for failing to furnish discovery: The court may order a number of sanctions against parties who behave unreasonably during discovery. Principally, these sanctions are used against a party who fails to cooperate in the other party’s discovery efforts.

1. Financial sanctions: If a discovering party seeks an order compelling discovery, and the court grants the order, the court may require the discoveree to pay the reasonable expenses the other party incurred in obtaining the order. These may include attorney’s fees for procuring the order. FRCP 37(b).

2. Other sanctions: Once one party obtains an order compelling the other to submit to discovery, and the latter persists in her refusal to grant discovery, then the court may (in addition to the financial sanctions mentioned above) impose additional sanctions:

a. Facts established: The court may order that the matters involved in the discovery be taken to be established. (Example: In a product liability suit, P wants discovery of D’s records, to show that D made the product that injured P. If D refuses to cooperate even after the court issues an order compelling discovery, then the court may treat as established D’s having manufactured the item.)

b. Claims or defenses barred: The court may prevent the disobedient party from making certain claims or defenses, or introducing certain matters in evidence.

c. Entry of judgment: The court may also dismiss the action, or enter a default judgment.

d. Contempt: Finally, the court may hold the disobedient party in contempt of court.

V. USE OF DISCOVERY RESULTS AT TRIAL
A. Use at same trial: The rules for determining whether the fruits of discovery can be introduced at trial vary depending on the type of discovery.

B. Request to produce: The admissibility of documents and reports that were obtained through a FRCP 34 request to produce is determined without regard to the fact that these items were obtained through discovery. These documents will thus be admissible unless their contents constitute prejudicial, hearsay, or other inadmissible material.

C. Depositions: The admissibility of depositions is determined through a two-part test. Both parts must be satisfied:

1. Test 1: First, determine whether the deposition statement sought to be introduced would be admissible if the deponent were giving live testimony. If not, the statement is automatically inadmissible. (Example: Deponent says, "X told me that he committed the murder." If the hearsay rule would prevent deponent from making this statement live at trial, it will also prevent the deposition statement from coming in.)

2. Test 2: Second, apply the "four categories" test. Since the use of a deposition statement rather than live testimony is itself a form of hearsay, the deposition statement must fall within one of the four following categories, which are in effect exceptions to the hearsay rule:

a. Adverse party: The deposition of an adverse party, or of a director or officer of an adverse corporate party, may be admitted for any purpose at all. See FRCP 32(a)(2).

b. Impeachment: The deposition of any witness, party or non-party, may be used to impeach the witness’ credibility. See FRCP 32(a)(1).

c. Adverse witness’ deposition for substantive purposes: A party may use a deposition of an adverse witness for substantive purposes, if it conflicts with that witness’ trial testimony. (Example: In a suit by P versus D, W, a witness favorable to D and called by D, states at trial, "The light was red when P drove through it." P may introduce W’s statement in a deposition, "The light was green when P drove through," not just for impeachment but to prove the substantive fact that the light was green.)

d. Other circumstances: The deposition of any person (party or non-party) can be used for any purpose if one of the following conditions, all relating to the witness’ unavailability, exists: (1) the deponent is dead; (2) the deponent is located 100 or more miles from the trial; (3) the deponent is too ill to testify; (4) the deponent is not obtainable by subpoena; or (5) there are exceptional circumstances that make it desirable to dispense with the deponent’s live testimony. See FRCP 32(a)(3).

3. Partial offering: If only part of a deposition is offered into evidence by one party, an adverse party may introduce any other parts of the deposition which in fairness ought to be considered with the part introduced. FRCP 32(a)(4). (Example: If one side reads part of an answer, the other side may almost always read the rest of the answer.)

D. Interrogatories: The interrogatory answer of a party can be used by an adverse party for any purpose.

1. Not binding: Statements made in interrogatories, like statements made in depositions, are not binding upon the maker – he may contradict them in court. (Obviously the witness’ credibility will suffer, but the witness is not legally bound to the prior statement.)

E. Admissions: Admissions obtained under FRCP 36 conclusively establish the matter admitted.

F. Physical and mental examinations: The results of physical and mental examinations made under FRCP 35 are almost always admissible at trial. (Also, remember that if the examined party requests and obtains a report of the examiner, the examinee is held to waive any privilege associated with the report, such as the doctor/patient privilege.)

Note: All of the above discussion of use at trial assumes that the use takes place during the very proceeding that gave rise to the discovery itself. Where the fruits of discovery in Action 1 are sought to be used in Action 2, different, more complicated, rules apply.

VI. PRETRIAL CONFERENCE
A. Generally: Many states, and the federal system, give the judge the authority to conduct a pretrial conference. The judge may use such a conference to simplify or formulate the issues for trial, and to facilitate a settlement. See FRCP 16(a) and FRCP 16(c).

1. Scheduling: The federal judge must issue a "scheduling order" within 120 days after filing of the complaint. This order sets a time limit for filing of motions, completion of discovery, etc. FRCP 16(b). The trial judge may, but need not, conduct a pretrial conference.

2. Pretrial order: If the judge does hold a pretrial conference, she then must enter a pretrial order reciting the actions taken in the conference (e.g., narrowing the issues to be litigated, and summarizing the admissions of fact made by the lawyers).

TRIAL CRAP

SUMMARY JUDGMENT AND OTHER DEVICES FOR DECIDING A CASE "AS A MATTER OF LAW"

FAILURE TO STATE A CLAIM -- When court can say with reasonable certainty that ( would not be able to obtain relief on any theory fairly encompassed within the complaint, even if supported by evidence;  done before any evidence received, so court must assume all allegations are true.
JUDGMENT ON PLEDINGS -- When pleadings leave no material fact to be decided, and movant is entitled to judgment as a matter of law; done after pleadings are closed, with no evidence yet received.
SUMMARY JUDGMENT -- When pleadings, affidavits, and discovery products demonstrate that there is no genuine issue of material fact, so that a reasonable juror properly applying the law could only find in favor of the movant; done on the basis of a paper record, so judge must assume all inferences and credibility determinations would be in favor of non-movant.
JML/DV -- When evidence that has been received, viewed in light most favorable to non-movant, permits but one reasonable inference, in favor of movant; done when opponent rests or closes or at close of all evidence.
JML/JNOV -- Same as JML/DV but done after verdict has been received.
I. BURDENS (PLEADING/PRODUCTION/PERSUASION)
A. Two meanings of "burden of proof": There are two kinds of "burden of proof" which a party may have to bear. Assuming that the issue is called A:

1. Burden of production: The party bears the "burden of production" if the following is true: unless the party produces some evidence that A exists, the judge must direct the jury to find that A does not exist.

2. Burden of persuasion: The party bears the "burden of persuasion" if the following is true: at the close of the evidence, if the jury cannot decide whether A exists or not, the jury must find that A does not exist.

Example of two burdens: P sues D, arguing that D failed to use reasonable care in driving his car, and therefore hit P, a pedestrian. P bears both the burden of production and the burden of persuasion as to D’s negligence. To meet the burden of production, P will have to come up with at least some evidence that D was careless; if P does not do so, the judge will not let the jury decide the issue of negligence, and will instead direct the jury to find that there was no negligence. If P comes up with some evidence of negligence, and the case goes to the jury, the fact that P also bears the burden of persuasion means that the judge will tell the jury, "In order to find that D was negligent, you must find it more likely than not that D was negligent. If you find exactly a 50-50 chance that D was negligent, you must find non-negligence."

II. PRESUMPTIONS
A. Definition: A presumption is a convention that when a designated basic fact exists (call the designated basic fact B), another fact, called the presumed fact (call it P) must be taken to exist unless there is rebuttal evidence to show that P does not exist.

B. Effect of presumption: The existence of a presumption always has an effect on the burden of production, and sometimes has an effect on the burden of persuasion. (In the following discussion, assume that there is a legal presumption that if B, then P. Assume also that plaintiff is trying to prove P. Also assume that if there were no presumption, plaintiff would bear the burden of persuasion as to P.)

1. Effect on burden of production: The party against whom the presumption is directed bears the initial burden of producing evidence of non-P. If he produces no evidence, he suffers a directed verdict.

Example: A statute establishes a presumption that when a railroad locomotive causes damage, the railroad was negligent. P proves that D’s locomotive caused damage to him. Neither party puts on any evidence about D’s actual negligence. Assume that if there were no presumption, P would have the burden of production on negligence. By showing damage, P has carried his burden of production; if D does not come up with any rebutting evidence of non-negligence, the judge will direct the jury to find for P on the negligence issue.

2. Burden of persuasion: If the defendant offers enough evidence of non-P that a reasonable jury might find non-P, it is clear that defendant has met his production burden, and that the case will go to the jury. But courts are split as to who bears the burden of persuasion.

a. Federal Rules of Evidence: Most states, and federal courts in federal-question cases, follow the approach set out in the Federal Rules of Evidence. Under this approach, the presumption has no effect on the burden of persuasion, merely on the burden of production. This approach is sometimes called the "bursting bubble" approach – once evidence tending to show the non-existence of the presumed fact is introduced, the presumption bursts like a bubble. See FRE 301 ("A presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of non-persuasion...").

Example: Same facts as above example. After P shows evidence of damage by the locomotive, D comes forward with evidence that it was not negligent. This is enough to send the case to the jury. Now, under the FRE "bursting bubble" approach, P will still bear the burden of persuasion – unless P convinces the jury that it is more likely than not that D was negligent, D will win on the issue of negligence. This is because the presumption – that where there is locomotive damage, there is railroad negligence – has no effect on the burden of persuasion.

b. State law in diversity cases: But in diversity cases, the federal courts must defer to any contrary state rule concerning the effect of a presumption on the burden of persuasion. See FRE 302. In other words, FRE 301, applying the bursting bubble approach, applies only where a federal claim or defense is at issue, or state law is silent.

III. PREPONDERANCE OF THE EVIDENCE
A. "Preponderance" standard generally: The usual standard of proof in civil actions is the "preponderance of the evidence" standard. A proposition is proved by a preponderance of the evidence if the jury is convinced that it is "more likely than not" that the proposition is true.

B. Adversary’s denials: A party who has the burden of proving a fact by a preponderance of the evidence may not rely solely on the jury’s disbelief of his adversary’s denials of that fact.

Example: P asserts that D behaved negligently by driving through a red light. P produces no affirmative evidence of this allegation. D takes the stand, and says, "The light was green when I drove through." P does not cross-examine D on this point. There is no other relevant evidence. The court must hold that P could not possibly have satisfied the "preponderance of the evidence" standard as to D’s negligence – the fact that the jury might possibly disbelieve D’s denials of negligence is not enough, and the court must enter a directed verdict for D on this point.

IV. ADJUDICATION WITHOUT TRIAL
A. Voluntary dismissal by plaintiff: A plaintiff in federal court may voluntarily dismiss her complaint without prejudice any time before the defendant serves an answer or moves for summary judgment. The fact that the dismissal is "without prejudice" means that she may bring the suit again. See FRCP 41(a)(1).

1. Only one dismissal: Only the first dismissal of the claim is without prejudice.

2. After answer or motion: After D has answered or moved for summary judgment, P may no longer automatically make a voluntary dismissal. Instead, P must get the court’s approval. FRCP 41(a)(2).

B. Involuntary dismissal: P’s claim may also be involuntarily dismissed by court order.

1. Examples: Some of the grounds for which, under FRCP 41(b), the court may grant an involuntary dismissal, are: (1) P’s failure to prosecute; (2) P’s failure to obey court orders; (3) lack of jurisdiction or venue; or (4) P’s failure to join an indispensable party.

2. Prejudice: Normally an involuntary dismissal is with prejudice. But some kinds of dismissals are not with prejudice (and thus the action may be brought anew): (1) dismissal for lack of jurisdiction, of both parties and subject matter, or for insufficient service; (2) improper venue; and (3) failure to join an indispensable party under FRCP 19.

C. Judgment on the Pleadings:  FRCP 12(c) allows any party to move for judgment on pleadings when no material fact left to be decided after the close of pleadings and no evidence received.  Trial is required when ( denies material allegations of complaint.  If ( admits all material allegations, ( can obtain judgment by filing 12(c) motion.

1.  Compare FRCP 12(b)(6):  Motion to dismiss for failure to state a claim happens before pleadings are closed.  Based on legal insufficiency of theory in the complaint.  Not outside the complaint.

Austad v. US -- 9th Circuit 1967:  US COA against ( to foreclose on mortgage held by SBA for steel company property.  Also sought personal judgment vs. Austad's personally who signed an unconditional guarantee of promissory note.  Complaint alleged that ( had defaulted on note and conditions met to commence foreclosure.  ( (petitioners) admitted all relevant allegations of complaint.  Relied on 3 affirmative defenses 1) US failed to sue w/in sixty days after demand ( released under state law 2) Delay estopped US from suit 3) claim barred by doctrine of laches.  TC rejected defenses as matter of law and granted judgment on pleadings.  CoA affirmed.  Agreement gave US uncontrolled discretion in dealing with debtor.  Thus, as matter of law, the alleged defenses could not avoid liability.  JoP was proper b/c all elements of liability had been admitted.  Same for judgement personally.  SHOULD HAVE ARGUED IN THE ALTERNATIVE?

Effective denial of a well pleaded complaint creates a triable issue which requires trial.  Here, they DID NOT deny any issues…so they're screwed!

D. Summary judgment: If one party can show that there is no "genuine issue of material fact" in the lawsuit, and that she is "entitled to judgment as a matter of law" because a reasonable juror applying the law could only find in favor of movant she can win the case without going to trial.  Such a victory without trial is called a "summary judgment." See FRCP 56.
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Warren v. Medley -- TX CoA 1975:  (, Mr. Reynolds, and others went to ('s house after nightclub.  R lifted ( on top of glass table against her wishes for her to dance.  Table broke and ( injured.  ( sued ( homeowner.  TC -- SJ not available if reasonable minds could differ as to the conclusions to be drawn from the SJ facts.  Under TX law, ( could only be liable if grossly negligent.  ( admitted in deposition that ( expressed surprise and couldn't have prevented it and had nothing to do with it  Thus, SJ materials negated gross negligence and causation as matter of law.

1. Court goes behind pleadings: The court will go "behind the pleadings" in deciding a summary judgment motion – even if it appears from the pleadings that the parties are in dispute, the motion may be granted if the movant can show that the disputed factual issues presented by the pleadings are illusory.  Use the entire record, including depositions, interrogatories, pleadings, etc.

2. How shown: The movant can show the lack of a genuine issue by a number of means in addition to pleadings. For example, the movant may produce affidavits, or use the fruits of discovery (e.g., depositions and interrogatory answers) to show that there is no genuine issue of material fact.

a. Burden of production: The person moving for summary judgment bears the initial burden of production in the summary judgment motion – that is, the movant must come up with at least some affirmative evidence that there is no genuine issue of material fact.  Non-movant has no burden until the record is such that movant would be entitled to SJ; then non-movant must show that there is a genuine issue for trial.

3. Opposition: The party opposing the summary judgment usually also submits affidavits, depositions and other materials.

a. Opponent can’t rest on pleadings: If materials submitted by the movant show that there is no genuine material issue of fact for trial, the non-movant cannot avoid summary judgment merely by repeating his pleadings’ denial of the allegations made by the movant. In other words, the party opposing the motion may not rest on restatements of her own pleadings, and must instead present by affidavits or the fruits of discovery specific facts showing that there is a genuine issue for trial. FRCP 56(e).

b. Construction most favorable to non-movant: On the other hand, once the opponent of the motion does submit opposing papers, he receives the benefit of the doubt. All matters in the motion are construed most favorably to the party opposing the motion. The fact that the movant is extremely likely to win at trial is not enough; only if there is no way, legally speaking, that the movant can lose at trial, should the court grant summary judgment.  If any doubt, resolve in favor of non-movant b/c Judge cannot decide/weigh facts.

c. Shifting of Burdens: Movant must negate every allegation of fact and every inference of fact.  If accomplished, non-movant must come up with specific facts that controvert negation by movant.

Adickes v Kress -- USSC 1970:  ( civil rights worker tried to eat with black students.  ( refused service and when ( left the store, was arrested by officer for vagrancy.  Sued under §1983 for deprivation of civil rights under color of law.  Essential element was to allege and prove ( acted under color of law…charged that had "conspired" with police.  ( moved for SJ b/c affidavits and depositions did not permit inference of conspiracy.  TC(SJ/( b/c (  had failed to come forward with any facts from which a conspiracy could be inferred.  USSC reversed b/c burden was on movant to show absence of any disputed material fact.

1.  ( presented statements that manager had not communicated with police and only signaled lunch counter person not to serve for fear of a riot.  Police chief and arresting officers said had not personally been requested to arrest (.

2.  ( pointed out that ( had failed to dispute allegation in the complaint that policeman was in store at the time and that was the person who arrested her.

3.  Movant had burden of showing absence of genuine issue of fact.  Material must be viewed in light most favorable to non-moving party.  ( did not foreclose the possibility that there was a policeman in the store and that policeman reached an understanding with Kress employees that petitioner not be served.

4.  ( argues that ( must come forward with affidavit properly asserting presence of policeman in store to avoid SJ b/c cannot rest on pleadings (56e).  BUT NO b/c not intended to shift the burden of moving party to show absence of material fact.  SJ must be denied even if no opposing evidentiary matter is presented.

5.  Because ( did not establish absence of policeman in store, petitioner not required to come forward with opposing affidavits.

6.  If ( had met initial burden by submitting affidavits from policemen denying presence in store, FRCP 56(e) would have required ( to have done more than rely on contrary allegation in complaint.

Dyer v. McDougal -- 2nd Circuit 1952:  ( sued ( for slander and alleged that had been published to two people:  Mr. Almirall and Mrs. Hope.  ( moved for SJ based on affidavit and supported by affidavits from Almirall and Hope.  Court granted motion b/c ( succeeded in showing that ( could not have proved her case and ( foreclosed all possible avenues of proof.
Celotex v. Catrett -- USSC 1986:  ( filed suit against 15 asbestos manufacturer in husband's death.  ( filed SJ b/c failed to produce any evidence that ('s product proximately caused injuries alleged.  ( asked ( in interrogatories about witnesses who would testify to this point and failed to identify any.  In opposition, ( filed hearsay "evidence" supporting this fact.  ( argued that since inadmissible (not in affidavit form) did not meet burden.  After 2 years of discovery and no evidence, DC granted MSJ/(.  CoA overturned b/c said moving party must come forth with evidentiary proof of absence of issues of material fact.

1.  SJ proper if "pleadings, depositions, answers to interrogatories, admissions, affidavits (if any) show no genuine issue…."

2.  If on an issue where ( has burden of proof and where complete failure of proof concerning essential element, proper to have SJ>

3.  Movant has initial burden of informing court of basis for motion…but no requirement that must support motion with affidavits negating the opponent's claim.  Can be accomplished by inference from non-movant's evidence or lack thereof.

4.  Language of FRCP 56(c) "with or without supporting affidavits."  Purpose of rules is to isolate and dispose of factually unsupported claims/defenses.  Interpret the rules to accomplish this end.

5.  BUT don't mean to say that non-moving party must produce evidence in admissible form to avoid SJ…may use any of materials listed in Rule 56(c) except pleadings.
6.  Adikes does not mean that burden is on movant to produce evidence showing the absence of a genuine issue of material fact (it's hard to prove a negative).
7.  Non-movant protected by FRCP 56(f) if premature motion made.

8.  BIG Q…is hearsay evidence enough (on remand, YES)

9.  DISSENT:  Two type of defendants.  One makes affirmative showing; other relies on non-movant's lack of evidence.  Conclusory statement that no evidence is not sufficient.  Must show absence of evidence in record.

Burdens may be different for ( making motion (may move on basis of strengths of own case + weaknesses in ('s case) vs. ( making motion (must move on strengths of own case only).

Did Celotex overrule Adikes?  NO…Adikes says moving person must affirmatively show no triable issues of fact remain.  BUT don't need affidavit.  Celotex says you can show by record there is no support in record for non-movant's claim.  ( has burden of production & persuasion.  ( doesn't have to do anything until the burden shifts to them.

1.
Showing that ( has no evidence:  By failure to produce any evidence.  DYER shows one way a ( can obtain a summary judgment:  by affidavits that affirmatively foreclose all possible sources of ('s proof.  But there is another way.  Rule 56 does not require the movant to produce affidavits; it just requires the movant to carry the burden of showing that there are no genuine disputes about material facts.  And so, if the defendant can show by inference that ( would not be able to produce any evidence at a trial that would carry her burden to prove her case, the ( may be entitled to SJ.

2.
Distinguish Adickes/Celotex:  Threshold questions isn't whehter the ( has come forth with evidence to raise a fact dispute; instead it's whether ( has shown that there are no fact disputes.  That's what came from Adickes.  In Celotex, ( propounded interrogatories asking for all of the ('s witnesses and ( never gave the name of a single witness even after two years had passed.  Does that fact justify an inference that ( "can't prove it?"

3.
Ambiguities in Celotex.  Court never tells us what the ( has to do t show that ( cannot prove it; instead remanded to CoA.  Movant's burden remains, that movant must demonstrate - either directly or by inference - the absence of genuine disputes about material facts.

4. Partial summary judgment: Summary judgment may be granted with respect to certain claims in a lawsuit even when it is not granted with respect to all claims. This is called partial summary judgment. See FRCP 54(b). (Example: Where P sues D for breach of contract, the court might grant P partial summary judgment on the issue of liability, because there is no genuine doubt about whether a breach occurred; the court might then conduct a trial on the remaining issue of damages.)

V. TRIALS WITHOUT A JURY
A. When tried to court: A case will be tried without a jury if either of the two following conditions exists:

1. No right to a jury trial exists; or

2. All parties have waived the right to a jury trial.

a. When waived: A party who wants a jury trial on a particular issue must file a demand for jury trial to the other parties within 10 days after the service of the last pleading directed to that issue. FRCP 38(b). Otherwise, the party is deemed to have waived her right to jury trial.

B. Effect: If there is no jury, the trial judge serves as both the finder of fact and the decider of law.

C. Evidence rules: The rules of evidence followed by the judge (in federal trials, these are the Federal Rules of Evidence) are officially the same in non-jury trials as in jury trials. However, in practice, judges tend to relax the rules when there is no jury present.

D. Findings of fact: If an action is tried without a jury, FRCP 52 requires the trial court to "find the facts specially and [to] state separately its conclusions of law thereon...." So the trial judge must set forth the facts with particularity, and must in a separate section of her opinion state the law which she believes applies to those facts.

1. Where separate findings required: The federal judge must make separate findings of fact and conclusions of law not only in cases that are fully tried, but also:

a. Where requests for interlocutory injunctions are made (whether granted or denied); and

b. Where "judgment on partial findings" is given pursuant to FRCP 52(c).

2. Separate findings not required: The trial judge is not obligated to make separate findings of fact and conclusions of law when disposing of a motion, except a FRCP 52(c) motion for judgment on partial findings. (Examples: If the judge denies a motion for summary judgment, or grants a 12(b)(6) motion to dismiss for failure to state a claim, the judge need not make detailed findings of fact.)

3. Judgment on partial findings: The judge can conduct a "mini trial" of just one issue, if the judge thinks that this will dispose of the case. If the judge then finds against the party bearing the burden of proof on that issue, the judge issues a "judgment on partial findings." See FRCP 52(c). (Example: In an auto accident case, D pleads the three-year statute of limitations. The judge can conduct a mini trial concerning only the date of the accident; if the date is more than three years before P started the action, the judge can issue a judgment in D’s favor based on the partial finding that the action is time-barred.)

E. Appellate review of findings of fact: Although the appellate court has the full record of the case before it, it does not review the evidence for the purpose of making its own determination of what really happened. Appellate review as to factual matters is much more limited:

1. General "clearly erroneous" standard: The general standard is that the trial judge’s findings of fact will be set aside only if they are "clearly erroneous." FRCP 52(a). (Example: If the trial judge finds that D behaved negligently in an auto accident case, the appellate court will not set aside the verdict merely because it believes that there was only a 40% chance that D was negligent. Only if the trial judge’s findings seem to the appellate court to be "clearly erroneous," a test not satisfied here, will the court reverse.)

2. Witnesses’ credibility: Where the findings of fact relate to trial testimony given by live witnesses, the appellate court must give "due regard...to the opportunity of the trial court to judge of the credibility of the witnesses." FRCP 52(a). In other words, the appellate court should be particularly loathe to overturn the trial judge’s findings of fact regarding such testimony.

a. Standard: Where the trial judge believes one of two witnesses who are telling conflicting stories, as long as the favored witness’ story is internally consistent, "facially plausible," and not contradicted by extrinsic evidence, the appellate court will not overturn the findings of fact. [Anderson v. Bessemer City]

VI. JUDGMENT AS A MATTER OF LAW (PRIOR TO QUESTION SUBMITTED TO JURY)
A. Defined: In both state and federal trials, either party may move for a judgement as a matter of law. Such a verdict takes the case away from the jury, and determines the outcome as a matter of law.

1. When made: Motions for directed verdict or judgment as a matter of law are made when the opposing party has been fully heard on the relevant issues. Thus D can move for directed verdict at the close of P’s case, and either party may move for directed verdict after both sides have rested.

B. Standard for granting: Generally, the court will direct a verdict if the evidence is such that reasonable people could not differ as to the result.

1. Federal standard: In federal trials, the standard is that the judge may enter judgment as a matter of law "if during a trial by jury, a party has been fully heard with respect to an issue and there is no legally sufficient evidentiary basis for a reasonable jury to have found for that party with respect to that issue...." FRCP 50(a)(1).

VII. JUDGMENT AS A MATTER OF LAW (RENEWAL AFTER VERDICT)

A. Definition: Most states allow the judge to set aside the jury’s verdict, and enter judgment for the verdict-loser. This was called a Judgment Notwithstanding Verdict, or JNOV. In federal practice, the device is called "judgment as a matter of law" (JML).

1. Usefulness: Judges like the JNOV procedure better than directed verdicts, because it allows the jury to reach a verdict – then, if the judge is reversed on appeal, a new trial is not necessary (as would be the case if the trial judge erroneously directed a verdict).

B. Federal practice: Federal practice for "judgment as a matter of law" is spelled out in FRCP 50(b)(1):

1. Motion before jury retires: The most important thing to remember about JML in federal practice is that the party seeking the JML must make a motion for that judgment before the case is submitted to the jury. The movant also specifies why (in terms of law and facts) she thinks she is entitled to the JML. The judge reserves decision on the motion, then submits the case to the jury. If the verdict goes against the movant, and the judge agrees that no reasonable jury could have found against the movant, then the judge may effectively overturn the verdict by granting JML.

2. Appeal: Appellate courts frequently reverse both grants and denials of JML. Since a JML is granted based on the legal sufficiency of the parties’ cases, not a detailed consideration of the evidence, the appellate court is quicker to second-guess the trial judge than in the case of a motion for a new trial.

VIII. NEW TRIAL -- FRCP 59 (grounds)

A. Generally: The trial court, in both state and federal courts, usually has wider discretion to grant a new trial motion than to direct a verdict or disregard the jury’s verdict (JNOV). The reason is that the grant of a new trial interferes less with the verdict winner’s right to jury trial.

B. Federal rules for granting: Here is a summary of the rules on grants of new trials in federal civil cases:

1. Harmless error: A new trial may not be granted except for errors in the trial which are serious enough that they affect the substantial rights of the parties. FRCP 61. This is the so-called "harmless error" doctrine. Basically, unless the trial judge believes that the error might have made the case come out differently, she cannot grant a new trial motion.

2. Evidence error: One common ground for granting a new trial is that the trial judge erroneously admitted or excluded evidence.

3. Objection: For most types of error at the trial court level, the party injured by the error must make a timely objection, in order to preserve the right to cite that error on appeal as a ground for a new trial. (Example: If evidence is erroneously admitted or excluded, this cannot serve as grounds for a new trial unless the injured party immediately objects at the time the evidence is admitted or excluded.)

4. Improper conduct: A new trial may be granted because of improper conduct by a party, witness or lawyer, posing a substantial risk that an unfair verdict will result. Similarly, a new trial may be granted where there is evidence that the jury behaved improperly (e.g., a juror was bribed or was contacted by a party).

5. Verdict against weight of evidence: The trial judge (or the appeals court) may set aside a verdict as "against the weight of the evidence." Courts vary as to the standard for doing this.

a. Federal standard: In federal courts, a verdict must be against the clear weight of the evidence, be based upon evidence which is false, or result in a miscarriage of justice. It is not enough that there is substantial evidence against the verdict, or that the trial judge disagrees with the verdict and would vote otherwise if he were a juror. (But it is still easier to get a federal judge to grant a new trial as against the weight of the evidence than to get the trial judge to direct judgment as a matter of law.)

6. Verdict excessive or inadequate: A new trial may be granted where a verdict is excessive or inadequate.

a. Remittitur and additur: Where the verdict is excessive or inadequate, the judge may grant a conditional new trial order – the new trial will occur unless the plaintiff agrees to a reduction of the damages to a specified amount (called "remittitur") or the new trial to occur unless the defendant consents to a raising of the damages (called "additur"). Most state courts allow both additur and remittitur. In federal practice, only remittitur is allowed. If a party accepts the remittitur/additur, he may not thereafter appeal.

7. Partial new trial: The trial judge may grant a partial new trial, i.e., a retrial limited to a particular issue. Most typically, this occurs when the trial judge feels that the jury’s conclusion that D is liable is reasonable, but feels that the damages awarded are inadequate or excessive – the judge can grant a new trial limited to the issue of damages.

8. Newly-discovered evidence: The trial judge may grant a new trial because of newly-discovered evidence. The person seeking the new trial must show that: (1) the evidence was discovered since the end of the trial; (2) the movant was "reasonably diligent" in his search for the evidence before and during the trial, and could not reasonably have found the evidence before the end of the trial; (3) the evidence was material, and in fact likely to produce a different result; and (4) injustice would otherwise result.

C. Review of orders granting or denying new trial: Both the grant of a new trial by the trial judge, and his denial of a new trial, may be reviewed upon appeal. Where the judge orders a new trial, the party who won the verdict may not appeal the new trial order, and must instead wait until the end of the new trial.

IN EXAM:  SJ, JML, NEW TRIAL

( moves for JML before Jury Verdict…denied at close of all evidence…given to jury (Jury for () and Judge came insufficient evidence…new trial.  Q what would ( do…appeal?…or take to new trial.  APPEAL…b/c insufficient evidence…then entitled to JML in first place.

Same as above…strikes jury verdict on basis that Judgement against great weight of evidence (should be insufficient evidence)…( would appeal b/c judge would substitute own assessment.  In granting new trial…something wrong…great weight of evidence = new trial.

If court, when entertaining SJ…if convinced that non-moving party can do nothing more than now and would have to grant JML…then no reason to deny SJ.

IX. CONSTITUTIONAL RIGHT TO JURY TRIAL

A. Seventh Amendment: The Seventh Amendment provides that "in suits at common law...the right of trial by jury shall be preserved...."

1. No state application: The Seventh Amendment has never been applicable to state trials, only federal ones.

2. Federal Rule: The Seventh Amendment does apply to all federal civil jury trials, and is incorporated in FRCP 38(a).

a. Party must demand: The right to a jury trial in federal practice is not self-executing. A party who wishes a jury trial on a particular issue must file a demand for that jury trial to the other parties within 10 days after the service of the last pleading directed to that issue. (FRCP 38(b).)

b. Equitable claim: There is no jury trial right as to "equitable" claims (e.g., a claim for injunction). The distinction between legal and equitable claims is very important, and is discussed further below.

B. Law in diversity cases: In a diversity case, the issue of whether a party has a right of jury trial on a particular claim is to be determined by federal, not state, law. (Example: Federal principles, not local state law, are used to determine whether a particular claim is "legal" rather than "equitable," even in diversity cases.)

C. Suits with both legal and equitable claims: If a case presents both legal and equitable claims, and one party wants a jury trial on the legal claims, the court must normally try the legal claims first. [Beacon Theatres v. Westover] If the court allowed the equitable claims to be tried first, without a jury, this might effectively dispose of some of the legal issues as well, thus thwarting the party’s right of jury trial on the legal claims.

Beacon Theaters v. Westover -- USSC 1959:  ( sought to vacate judgment of DC Judge's orders to try case brought by Fox Theaters in equity.  CoA denied appeal.  Fox had contracts for exclusive distribution of movies in a geographic location.  ( notified Fox that it considered them a violation of antitrust laws.  Fox filed suit arguing they were valid under Declaratory Judgment Act 28 USC § 2201, 2202 and also to enjoin ( from taking action against Fox.  DC found Fox's complaint was equitable and held that equitable claims would be tried first and would do it himself.

1.  Declaratory Judgment Act specifically preserves right to jury trial by both parties.  Therefore, Beacon cannot be deprived of right simply because Fox beat them to courthouse.

2.  Beacon must assert counterclaim or lose it (splitting would have res-judicata effect depending on which applied first)

3.  Use of discretion under FRCP 42(b) cannot be justified.  While equitable and legal claims can be tried together and relief could be granted after jury renders its verdict.
4.  Right to jury trial shall be preserved inviolate.
5.  Discretion should be narrowly limited and wherever possible exercised to preserve jury trial.

6.  In any mixed case of law and equity…questions of law to be decided first and by jury.
WAY AROUND WELL-PLEADED COMPLAINT RULE:  Declaratory Judgment -- Give parties an opportunity to achieve Fed JXN in cases where person holding claim will not file lawsuit.  Requirement of actual case/controversy…must be a controversy.  Does either party have a CoA of coercive relief against other (State Law).  Since case/controversy…does it arise under Fed Law…NO!  BUT from perspective of (, is there a federal question claim Anti-trust…YES Anti-trust…Arises under FED LAW.

Example: P sues D for an injunction against certain contract violations. D counterclaims for damages for breach of contract. D demands a jury trial on its counterclaim. Assuming, as seems likely, the injunction claim is equitable and the damages counterclaim is legal, the judge must try the counterclaim to a jury before it conducts a bench trial of the injunction claim, as long as there may be some issues common to both claims.

EXAMPLE:  Insurance Co issues policy and insured files a claim.  Ins. Co. feels that insured lied on application and perhaps not a K at all.  Fraud -- action on equity issue.  NO trial by jury.  BUT -- Counterclaim by insured for $$.  An action in law.  Think of nature of claim.

D. Distinguishing "legal" vs. "equitable" claims: In deciding whether a claim is "legal" rather than "equitable," the issue is whether the claim is a claim "at common law." The main test is whether the claim is one in which the courts of law (as opposed to equity) would have recognized prior to the 1789 adoption of the Seventh Amendment. Here are the general rules for deciding this:

Dairy Queen v. Wood -- USSC 1962:  1) Historical test -- type of claim considered equitable prior to adoption of 7th Amendment or at CL; and, 2) remedy sought -- like equitable remedy (specific performance) or at common law [e.g., damages].  Although accounting is traditionally an equitable…form over substance to pursue on equitable basis rather than at law.  

Chicken lady hypothetical:  Sells eggs for $10K/year.  Company next door…noxious chemicals kill the chickens.  Sue for $10K lost profits for this year…but not for next year.  Injunction…until don't damage anymore.  MIX…wrongdoing…jury trial on nuisance/damages first, then judge determines injunction question.

1. Damages: Claims that basically involve money damages are almost always legal.

2. Injunctions are equitable: An action where the principal relief sought is an injunction will almost always be equitable.

3. Shareholder derivative suit: A shareholder’s derivative suit is either legal or equitable, depending on the status of the corporation’s own suit – if the corporation’s own suit would be legal, the derivative action is legal. (Example: P, a stockholder in X Corp., brings a derivative suit attempting to enforce X’s rights against D, a former officer of X Corp., for an alleged embezzlement by D from X Corp. The suit seeks money damages. Since a suit on the same cause of action by X Corp. directly against D would be legal, P’s shareholder’s derivative suit is also legal.

Ross v. Bernhard -- Focus on the claim rather than the "device" for bringing a suit.  NO REMEDY  3 part test 1) custom 2) remedy sought 3) abilities and limitations of juries.

Parklane Hosiery -- SEC proxy statement enjoined as materially false/misleading.  DC found yes.  Separate suit -- shareholders derivative -- collateral estoppel.

Granfinanciera v. Norberg -- 

Tull v. US -- 

4. Declaratory judgment: A declaratory judgment suit can be either legal or equitable, depending on the underlying issues in the suit.

5. Bankruptcy is equitable: A claim asserted as part of bankruptcy proceedings will generally be treated as equitable, and will thus not involve a right to jury trial. [Katchen v. Landy]

NOT ON EXAM -- DO NOT PRINT!!!!!

IV. CLASS ACTIONS
A. Definition: The class action is a procedure whereby a single person or small group of co-parties may represent a larger group, or "class," of persons sharing a common interest.

1. Jurisdiction: In the class action, only the representatives must satisfy the requirements of personal jurisdiction, subject-matter jurisdiction, and venue. (Example: P1 and P2 are the named co-plaintiffs who bring a diversity class action against D. There are 2,000 non-named class members. Only P1 and P2 must meet the requirements of diversity vis-a-vis D, so the fact that many non-named plaintiffs are citizens of the same state as D is irrelevant.)

2. Binding on absentees: The results of a class action are generally binding on the absent members. Therefore, all kinds of procedural rules (discussed below) exist to make sure that these absentees receive due process (e.g., they must receive notice of the action, and notice of any proposed settlement).

3. Defendant class: In federal practice, as well as in states permitting class actions, the class may be composed either of plaintiffs or defendants. The vast majority of the time, the class will be composed of plaintiffs.

B. Rule 23 generally: The federal procedures for class actions are spelled out in FRCP 23.

1. Four prerequisites: Four prerequisites (discussed below) must be met before there is any possibility of a class action.

2. Three categories: Once these prerequisites are met, a class action will still not be allowed unless the action fits into one of three categories, represented by FRCP 23(b)(1), 23(b)(2), and 23(b)(3).

C. Prerequisites: Here are the four prerequisites which must be met before any federal class action is allowed:

1. Size: The class must be so large that joinder of all members is impractical. Nearly all class actions involve a class of at least 25 members, and most involve substantially more (potentially tens of thousands). The more geographically dispersed the claimants are, the fewer are needed to satisfy the size requirement.

2. Common questions: There must be "questions of law or fact common to the class." This is seldom a problem.

3. Typical claims: The claims or defenses of the representatives must be "typical" of those of the class. This requirement of "typicality" is also rarely a problem.

4. Fair representation: Finally, the representatives must show that they can "fairly and adequately protect the interests of the class." Thus the representatives must not have any conflict of interest with the absent class members, and they must furnish competent legal counsel to fight the suit.

D. Three categories: As noted, there are three categories of class actions, all of which must meet the four prerequisites listed above. They are covered in FRCPs 23(b)(1), 23(b)(2) and 23(b)(3).

1. 23(b)(1) actions: The first of the three categories, 23(b)(1), applies to situations similar to the circumstances requiring the joinder of necessary parties under FRCP 19.

a. Test: A class action is allowed under 23(b)(1) if individual actions by or against members of the class would create a risk of either: (a) inconsistent decisions forcing an opponent of the class to observe incompatible standards of conduct (FRCP 23(b)(1)(A)); or (b) the impairment of the interests of the members of the class who are not actually parties to the individual actions (23(b)(1)(B)).

Example: Taxpayers residing in City XYZ are unhappy with a municipal bond issue by XYZ. Some taxpayers want the issue declared invalid; others want merely to have the terms of the issue changed. If each taxpayer brought his own action, as the result of one suit XYZ might have to refrain from floating the issue altogether, but as the result of the other suit might just be forced to limit the size of the issue. XYZ thus faces a risk of incompatible standards of conduct. Therefore, a FRCP 23(b)(1) action would be 

suitable on these facts.

b. No opting out: Members of the 23(b)(1) class may not "opt out" of the class. Any absentee will therefore necessarily be bound by the decision in the suit.

c. Mass tort claims: Courts are increasingly allowing use of the 23(b)(1) class action in mass tort cases, where there are so many claims that D may be insolvent before later claimants can collect. See the further discussion of this topic infra.

Example: Tens of thousands of women may have been injured by breast implants manufactured by D. If each brings an individual suit, D’s financial resources may be exhausted, leaving nothing for those who bring suit later. A federal court might therefore hold that a 23(b)(1) action is suitable for determining, once and for all, whether D sold a defective device and whether it typically caused a certain type of medical injury. Each P would then have a separate claim on causation and damages only.

2. 23(b)(2) actions: The second category, 23(b)(2), allows use of a class action if "the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or...declaratory relief with respect to the class as a whole." In other words, if the suit is for an injunction or declaration that would affect all class members, (b)(2) is probably the right category.

a. Civil rights case: The main use of 23(b)(2) is for civil rights cases, where the class says that it has been discriminated against, and seeks an injunction prohibiting further discrimination. (Example: A class action is brought on behalf of all black employees of XYZ Corp., alleging that executives of XYZ have paid them less money and given them fewer promotions than white employees. The suit seeks an injunction against further discrimination, as well as money damages. This would be an appropriate suit for a 23(b)(2) class action.)

b. No opt-out: Members of a 23(b)(2) class may not "opt out" of the class. See FRCP 23(c)(3).

3. 23(b)(3) actions: The final type of class action is given in FRCP 23(b)(3). This is the most common type.

a. Two requirements: The court must make two findings for a (b)(3) class action:

i. Common questions: The court must find that the "questions of law or fact common to members of the class predominate over any questions affecting only individual members..."; and

ii. Superior method: The court must also find that "a class action is superior to other available methods" for deciding the controversy. In deciding "superiority," the court will consider four factors listed in 23(b)(3), including: (1) the interest of class members in individually controlling their separate actions; (2) the presence of any suits that have already been commenced involving class members; (3) the desirability of concentrating the litigation of the claims in a particular forum; and (4) any difficulties likely to be encountered in the management of a class action.

b. Securities cases: (b)(3) class actions are especially common in securities fraud cases, and in antitrust cases.

c. Mass torts: (b)(3) actions are sometimes brought in mass tort cases (e.g., airline crashes) and mass product liability cases (e.g., mass pharmaceutical cases). But many courts still frown on (b)(3) class action status for such suits, because individual elements typically predominate. See supra.

E. Requirement of notice: Absent class members (i.e., those other than the representatives) must almost always be given notice of the fact that the suit is pending.

1. When required: The Federal Rules explicitly require notice only in (b)(3) actions. But courts generally hold that notice is required in (b)(1) and (b)(2) actions as well.

a. Individual notice: Individual notice, almost always by mail, must be given to all those class members whose names and addresses can be obtained with reasonable effort. This is true even if there are millions of class members, each with only small amounts at stake. [Eisen v. Carlisle & Jacquelin]

b. Publication notice: For those class members whose names and addresses cannot be obtained with reasonable effort, publication notice will usually be sufficient.

2. Contents: The most important things notice does is to tell the claimant that he may opt out of the class if he wishes (in a (b)(3), but not (b)(1) or (b)(2), action); and that the judgment will affect him, favorably or unfavorably, unless he opts out.

3. Cost: The cost of both identifying and notifying each class member must normally be borne by the representative plaintiffs. If the plaintiff side is unwilling to bear this cost, the case must be dismissed. [Eisen v. Carlisle; Oppenheimer Fund v. Sanders]

F. Binding effect: Judgment in a class action is binding, whether it is for or against the class, on all those whom the court finds to be members of the class.

1. Exclusion: In the case of a (b)(3) action, a person may opt out, i.e., exclude himself, from the action, by notifying the court to that effect prior to a date specified in the notice of the action sent to him. A person who opts out of the action will not be bound by an adverse judgment, but conversely may not assert collateral estoppel to take advantage of a judgment favorable to the class. (Absent class members in (b)(1) and (b)(2) actions do not have the right to opt out and thereafter bring their own suit.)

G. Amount in controversy: Only the named representatives of a class have to meet the requirements of diversity and venue. However, every member of the class must satisfy the applicable amount in controversy requirement.

1. Diversity: Thus in diversity cases, each member of the class must have more than $75,000 at stake. [Zahn v. International Paper Co.] This obviously makes diversity class actions difficult to bring (but has not stood in the way of such actions in mass-tort cases).

2. Federal question suits: In federal question cases, there is no general amount in controversy requirement, so the problem does not arise.

H. Certification and denial of class status: Soon after an action purporting to be a class action is brought, the court must decide whether to "certify" the action. By certifying, the court agrees that the class action requirements have been met, and allows the suit to go forward as a class action. If the court refuses to certify the action:

1. Continued by representative: The suit may still be continued by the "representatives," but with no res judicata effect for or against the absent would-be class members. Usually, the representatives will not want to proceed on this non-class-action basis.

2. Sub-class: Alternatively, the suit may be continued by a sub-class of the original class. If so, res judicata extends to the members of the sub-class, but not to the other members of the original class.

3. No appeal: The denial of class action status may not be immediately appealed, because it is not deemed to be a "final order." [Coopers & Lybrand v. Livesay]

I. Settlements: Any proposed settlement of the class action must be approved by the court. FRCP 23(e). The court will approve the settlement only if it is convinced that the interests of the absent class members have been adequately protected (e.g., that settlement is not being urged by greedy contingent-fee lawyers who will pocket most of the settlement money).

1. Notice requirement: If the class has already been certified, notice of any proposed settlement must be given to each class member.

J. Attorneys’ fees: The court may award reasonable attorneys fees to the lawyers for the class. These fees are generally in rough proportion to the size of the recovery on behalf of the class.

1. Federal statute requires: In the usual case of a class action brought under a federal statute, attorneys fees may be awarded only if a federal statute so provides. [Alyeska Pipeline Service Co. v. Wilderness Society] Congress has authorized attorneys fees for many important federal statutes that are frequently the subject of class action suits (e.g., civil rights and securities law).

K. Mass tort cases: Class actions have begun to be used increasingly in "mass tort" cases.

1. Definition of "mass tort": Mass torts fall into two categories. In a "mass accident," a large number of persons are injured as a result of a single accident. (Examples: an airplane crash, the collapse of a building, or the explosion of a factory accompanied by the release of toxic substances.) In a "mass product liability" case, a defective product is sold to thousands of buyers, who are thereby injured.

2. Single-accident cases: In mass-tort cases involving a single "mass accident," or a single "course of conduct" by one defendant, many courts allow class certification. Cases involving a single explosion, or a single toxic dumping by one defendant on one occasion, are examples.

3. Product liability cases: In mass-tort cases involving product liability, by contrast, most federal courts have held that the federal class action is not suitable. Usually courts don’t allow it to be used even for the limited purpose of deciding core "all or nothing" issues like D’s negligence, or the product’s defectiveness.

4. Factors for mass-tort cases: Here are some of the factors that courts consider in deciding whether to allow certification in a mass accident or mass product liability case:

a. State-by-state law variations: If the suit is based on diversity (as it usually will be in a product liability case), and involves plaintiffs from many states, and if the federal court would therefore somehow have to apply the differing laws of many states (because of Erie), the court is less likely to grant class status.

b. Centrality of single issue: Where one issue is truly "central" to the case, the court is most likely to certify the class.

c. Size of typical claim: The larger each individual claim, the less likely the court is to allow class status (because each claimant could sue on his own).

d. Novelty of claim: Where the plaintiffs’ claim is "novel," i.e., untested (e.g., that cigarette companies have fraudulently entrapped young people into addiction to nicotine), certification is unlikely, because the court won’t want to let the future of a whole industry turn on whether one jury likes the claim.

e. Limited funds: Where there are so many thousands of claimants that there’s reason to believe that the defendant(s) will be insolvent before the last claimant has recovered, certification is more likely.
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