I. Four Requirements to Bring a Suit

a. Territorial Jurisdiction

i. State law must affirmatively grant jurisdiction and must comply with (1) Due Process clause of the 14A (Pennoyar recognizes the constitutional aspect to territorial jurisdiction) and (2) state service requirements for jurisdiction to be valid.  

1. The Due Process Clause of the 14A limits the power of the state court to render a valid personal judgment against a non-resident defendant.  Kulko v. California Superior Court.  (requires that D be given adequate notice of the suit, Mullane v. Central Hanover Trust, and be subject to the personal jurisdiction of the court, International Shoe v. Washington.)

ii. Policy to require is do not want fraud or oppression of property.  Territorial jurisdiction limitations help to insure notice, prevent inconvenient litigation, etc.

iii. Due Process Limitation – Pennoyar and boundaries

1. Power theory relies on a notion that treats states like separate nations (Pennoyar) – but why do that, all part of one federal government?

Three Types of Jurisdiction

2. In personam – jurisdiction over person b/c within territory.  Required to be found in the state, served in the state, or consent to jurisdiction.  Includes torts and breach of K.  Need to be (a) due process compliant – includes notice and minimum contact and (b) service of summons (need authorization or consent)

a. Presence (Pennoyar) – used to be the chief way, now it is only one of several constitutionally valid ways

i. Bunham v. Superior Court – Holding jurisdiction over husband who is in NJ in CA is valid because was personally served – if voluntarily travel and served while there – then valid

ii. Tag jurisdiction – Grace v. McArthur – Served as flying over the state.  Valid then, may not be now.

b. Domicile – current dwelling place and intent to remain indefinitely or intent to make home, can be absent from domicile and still be served there (Milliken – court says that also have to serve outside state in a way reasonably calcutlated to give actual notice).  Justification – a state which accords privileges and protections to a person and his property by virtue of his domicle may have reciprocal duites.  BUT see – Shaffer v. Heitner – D’s mere domicile in the forum state is not always enough to constitutionally confer Jurisdiction – also need minimum contacts
i. McGee – Need statute to grant jurisdiction over domicile.  McGee let it apply retroactively.

ii. Mas – do not change domicile if move and do not intend to stay

c. Consent – Even if no contacts, if consent then can have jurisdiction

i. Consent by filing an action, before the claim arises (Carnival Cruise Lines – forum selection clauses will be upheld subject to judicial scrutiny for fundamental fairness; have a strong interest not to be in multiple fora, centralized litigation lowers the price to the public,  )

ii. Implied consent by act of driving the vehicle - Hess v. Pawloski – “consent” if drive in the state, jdxn granted but really based on state’s interest.  Fictitious service on state official – actual notice must be sent to out of state party as well. (Trying to adjust laws to modernization of economy)

iii. General appearances – Come to contest the case on the merits then have “consented”

d. In-state tortuous acts – By statute have Jurisdiction over people (via a Long Arm Statute)

i. WWVW – the mere fact that a product with a defect has found its way into the state may not be enough BUT will get J if deliver products into the stream of commerce with the expectation that they will be purchased by consumers from the forum state.  Deriving revenue is not enough need direct efforts to derive substantial revenue

ii. Asahi – manufacturer knows that product is going there and benefits continually.  Result was unclear as 5 believed required minimum contacts b/c puts goods in stream of commerce, and but 8 believed the position of the parties were so unusual violates DP to exercise b/c us Ds drop out

e. Minimum contacts/Claim does not relate – if the claim does not relate to the contacts of the state then at least must have systemic and continuous contacts

i. Business – Do so much business that are in fact “present” (Interstate commerce clause rejected notion that to do business are consenting to jdxn).  Used to be in personum is only where corporation is incorporated, now includes principal place of business.

f. Additional Requirements

i. Must have an authorizing Long Arm Statute in the forum state – despite due process requirements to obtain J over a person nor physically present need long arm statutes

1. Some go as far as the Const, Ct usually interprets to as far as the Const will go (see in re DES cases).  

2. Bensusan Restaurant Corp v King – Blue Note (NY statute only reaches acts commited w/n state)

3. In re DES cases – ignored the restrictive long arm statute b/c NY had a substantial interest and the burden on the D is not great OR should have reasonably expected litigation in state

ii. If appropriate under statute must find that comports with due process Bensusan
g. Minimum Contacts/ Claim Does Relate – New doctrine that elevates the relevance of notice and depletes the need for presence.  Modern transportation and communication in the new interdependent economy make it reasonable and necessary to exercise jurisdiction further than territorial limits.  McGee v. International Life.  Worldwide Volkswagen.   International Shoe. –     

i. Do minimum contacts exist?  Very vague doctrine, left open for interpretation. (in International Shoe – D has no office in WA, conduct business from St Louis, Mo, 13 salesman in WA – but were systematic and continuous, enjoyed WA privileges).  “Present” – continuous and systematic contacts.  WWVW, Hanson v. Denkla.

Limits on Minimum Contacts – see chart Min Contacts v. No Min Contacts

	Sufficient contacts, interest in protecting citizens, substantial connection - Assumption of insurance obligation and policy holders residence is enough, even if the insurance company has no office in CA and has never solicited business there McGee v. International Life Insurance
	Domestic Relations – No in personum suit for a father in NY even though had kid move to CA,  While CA has a strong interest in support for child, was adequately protected by federal act.  Different than McGee, because would have been severely disadvantaged if could not bring suit there.  Kulko (not purposeful availment to CA even if consent to kids to move there.  Note that children are very real contacts w/ a state but not contacts that count for jdxn purposes.)  Child custody labeled as in personum which makes D interest come before state. – does not promote kidnapping – has evolved to status J.

	Purposeful availment – D must purposely avail himself of the forum, cannot be by random, attenuated conduct, physical contact is not necessary (WWVW).  Purposely avail by unilateral activity of a 3rd party; Purposely avail if D himself creates a substantial connection w/ the forum
	Not purposeful availment even if interaction with state but have no significant volume of transactions or ongoing communications Millenium

	Effects test – the activity is known to have substantial effects on an out of state party and reasonable to anticipate having to go to court. (Article written in Fl about a Californian was sufficient to establish California Jurisdiction over Florida citizen b/c of effects test.) – Asahi does not end issue of aggregation of contacts
	Helicoptros Nacionales – Columbian company helicopter crashes, 4 decedents work for Peruvian consortium HQ in Houston, also negotiated K there, bank accounts, bought equipment, trained pilots there.  Held The contacts, ie purchases, are not systematic and continuous to count as minimum contacts.  (TX long arm goes as far as Cont allows) – this case may be about concern of foreign commerce and aggregating contacts with US.

	Purposely avail if deliver products into the stream of commerce – Worldwide Volkswagen, Keeton v. Hustler Magazine, Calder v. Jones Gray v. American Radiator & Standard Sanitary Corp
	Asahi (rejects this, PLURALITY not enough to be placed into the stream of commerce, need more to show purposeful availment)

	Reciprocity – having contacts with the state may give rise to obligations
	Insufficient contacts – Trust created in a Del bank.  Moves to FL.  Will left to grandchilddren, and if not them, hen daughters (residents of FL).  Both sides got inconsistent judgments in Del and FL the Court says that trustee bank has never done business in FL and did no arise out of business done in FL.  Hanson v. Denckla (different than McGee because the contact with the forum state is the settlor not the D)

	
	Forseeability is not enough to determine minimum contacts– McGee, World Wide Volkswagen.  Hanson v. Denckla

	Reformulation of minimum contacts - Some other interest may allow for lesser showing of contacts, WW Volkswagen, Keeton, Calder v Jones, McGee – other factors can lead to fulfilling fair play and substantial justice and the purposeful requirement  

Balance interests…(may lessen the amount of contacts needed)

D’s interest – the Due Process clause affords a degree of predictability to the legal system that allows potential defendants to structure their primary conduct with some minimum assurance that their conduct will and will not render them liable to suit, Worldwide Volkswagon.  Individuals have fair warning that a particular activity may subject to the jurisdiction of a foreign sovereign, Shaffer v. Heitner
State interest - adjudicating the dispute (McGee v. International Life Insurance) and in furthering fundamental substantive social policies. (Kulko).  Hess v. Pawloski – “consent” if drive in the state, jdxn granted but really based on state’s interest in providing forum for own injured person and safety of own roads.  Black – concurs in International Shoe – afraid substantial justice and fair play will increase relevance of convenience to state than influence on D, no review of fair play.  Kulko – Not purposeful affiliation and court rejects the notion that state’s interest in children who are now permanently domiciled overrides, need a sufficient contact

P’s interest - obtaining convenient and effective relief (Kulko) (when that interest is not adequately protected by the P’s power to choose the forum, Shaffer v. Hetner)

Interstate judicial system’s interest - most efficient resolution Kulko


ii. If minimum contacts exist, does it comport with fair play and substantial justice?  International Shoe.

h. Claims unrelated to instate activity - If it does not, are these contacts so significant, continuous, or substantial that can find general jurisdiction?  If find specific, look to Burger King and Asahi to see if this counsels against or for jurisdiction.  Note:  General and Specific Jurisdiction Distinction – defining “arising from”.  

i. General Jurisdiction – The number and quality of D’s contacts with the forum state are enough to litigate ANY dispute in the forum court, whether or not the issue arises from those contacts.  Interaction is continuous, systematic, substantial (Helicoptros)
1. Ex – Corps can be sued in their state of incorporation for anything.  (and also principal place of business, and probably substantial place of business too)

2. Bignette v. General – Philippine company officer came here and brought records after Japanese occupation.  Can bring suit in Ohio – gen’l jurisdiction is great if you can get it b/c can sue for any reason.  

3. Helicoptros Nacionales – treats the case as one involving general jdxn b/c parties do not argue other way

a. Strong state interest – need to more closely define what arises out of and relates to contacts. Better define so general jdxn to reflect the same kind of purposeful activity

i. Helicoptros – recognizes this but does not tell us how far the doctrine goes.  Know applies to place of business but what about regional/local offices?

4. WWVW – Audi go outside the stream of commerce but it was the same type of purposeful conduct as in Helicoptros.  Not a clear doctrine.

5. Systemic and Continuous  - Perkins v. Benguet – general jdxn premised based on where you are

a. Where the cause of action does not arise from business done within the forum state, constitutional due process requires that the in-state business actually conducted by so systemic and continuous so as to make it not unjust that the corporation be forced to defend a suit there.  Here, the mining operations were in the Philippines and suspended in WWII, the officer comes to Ohio and maintains office, does business on behalf of the company, and keeps files.  Plaintiff can use for dividends in the US because in state activities were extensive enough.

ii. Specific Jurisdiction – the contacts with the forum state are related to the litigation.  Purposeful; claim must arise out of or relate to the incident of litigation (ie family – Kulko, tort – WWVW, contract – Burger King).  (a) purposeful availment of the privilege of working in the state?  (b) Claim arise out of or relate to the conduct?

1. Keeton v. Hustler – D has purposely availed himself to parties in the forum and litigation arises out of conduct.  See also Burger King.
iii. Burger King – specific J
1. Buyer in Michigan, seller in Fl.  In evaluating fair warning minimum contacts is not enough, look at other factors – extended negotiations, future consequences of dealings, terms of K.  Not clear the relevance of some factors over the other.

2. This case leaves open the question about the consumer that does not get to negotiate and do not have a long relationship, not really purposely avail and choice of law provisions may not be valid – not a systematic process, just tipping factors
3. Note that there is as strong a case for jurisdiction over BK in Michigan - branch office which may well subject it to general jurisdiction. (Michigan has a powerful policy interest, BK inconvenience argument is strong – lose on specific but may even lose on general)  

iv. Asahi Metal – specific J 
1. Sue D in Ca who is based in Taiwan.  Bring in Asahi for indemnification and gets a dismissal – no independent grounds of jurisdiction with Asahi, most courts would have granted a forum non-convenians.  No more American interest in the case, not clear convenient – international law is changing such that would exercise jurisdiction in this case now.

2. Placing in stream of commerce is not enough- need more action purposely directed at the state.

3. This is the only case where the court has relied on other factors for the dismissal of jurisdiction, it is not clear how far this doctrine goes.  

v. Application of min contacts

vi. Not in cases of Status Jurisdiction – child custody or divorce cases, no minimum contacts analysis may need to occur. Do apply in Property cases – where alimony, etc is sought.

i. Temporary Presence unrelated to the claim – The only reason need the presence test is in cases where you could not get it from the functionally justified aspects of International Shoe.  Burnham v. Superior Court (purposeful contact and non-related claim)– Jdxn based on temporary presence is a form of general jurisdiction b/c do not have another purposeful contact with the state. International Shoe says that need lots of contacts with the state to rely on general jurisdiction in fairness.  read
i. Analogize to quasi in rem type 2 – though he was present his not related or did not arise out of the contact

ii. No expectation of suit on any claim one may have

iii. Note:  This is Bundy thinking and was rejected by Scalia uses a tradition argument and says International Shoe is a functional and not a structural relationship – look for tradition and no look to fairness.  International Shoe fairness looks at the underlying conduct or tradition – (this is circular.) Use Bright line – served in state, fails on fairness so use this when have no other - read
1. Brennan – purports to use International Shoe but does not.  Says that use police and fire services – but this does not create an expectation of suit and fails reciprocity 

2. Scalia and Brennan leave a lot of room for unfairness and where the state interest is compelling.  This case still does not allow for unrelated claims.

iv. Bundy- the only way to defend this decision is if Kulko is wrong.  

v. What about Grace – served on plane?  Ct allowed this before but note you do not pick the route and generally do not choose for that reason (this is not like Burnahm, no purposeful contact and unrelated to claim)  Scalia might say not good b/c not traditional

3. In rem – seizure of property at issue for jurisdiction.  Adjudicate rights of all persons w/ an interest in the property.  Includes quiet title action, probate proceedings, etc.

a. Publication is sufficient notice

b. Shaffer – when claims to property itself is the source of the controversy between the P and the D, it would be unusual for the state where the property is located not to have jurisdiction.

4. Quasi in rem – Seizure of unrelated property to get jurisdiction.  Settles property only of specific persons.  Two types – (a) dispute about the property itself (b) Dispute unrelated to the property, but establishes right to property.  Property is brought under court’s jurisdiction by attachment.  (Pennoyar).  A qausi in rem judgment can only be satisfied by the attached property

a. Expansion to Intangible Property?
i. Not purposeful - Rush v. Savhcuck:  Accident in Indiana w/ Indiana residents.  Bring case in Minnesota b/c of s/l and b/c the insurance was there.  Minnesota SC says the insurance company has a legal obligation to D that is D’s property to be seized and that the claim relates to the litigation so specific J. (automobile personal injury and that is what the insurance is for).  This presents a problem with the International Shoe analysis.  Would have jurisdiction everywhere if the Minnesota SC was right.  Presence for the purpose of minimum contacts is only where D could expect to be brought into J.
ii. Purposeful: Banco Ambrosiano(301) – Foreign D has a bank account in NY.  NY resident sues for ownership.  Claim relates to the property – makes sense.Expansion to Intangible Property -   Quasi in rem J over a debt owed and therefore personal J was unnecessary, debt accompanies him wherever he goes, forces D to be in a forum that has no connection to activities, this would not survive today

b. Presence of Tangible Property a Min Contact?:  Shaffer v. Heitner – International Shoe moves over to in rem.  State has plenary power over things within its borders as in Harris.  State’s jurisdiction is limited by notions of fair play and substantial justice.  Shareholders seize stock of company in DL corp and sue in DL ct.  Held Ct says no, DL did not intend to assert jurisdiction over this kind of transaction and Directors did not make purposeful contact with the state. (citing WWVW and Asahi).  Also, claim does not arise out of the shares.  

i. Wrong! Bundy thinks that like Rudewick (Burger King case) when corporate directors accept positions it is unlikely to say they cannot predict jurisdiction in the state of incorporation.  Also, unconstitutional to require general jurisdiction for the corporation but specific for directors.  He thinks best place for general is principal place of business but state of incorporation would also be definitive.

1. International Shoe – is this case going to be applied in all contexts?

ii. Stevens and Powell worry this case might undercut other kinds of in rem jurisdiction

c. End of Quasi In rem -  Quasi in rem jurisdiction over a D cannot be exercised unless the D had such minimum contacts with the forum state that in personum jurisdiction could be exercised over him under International Shoe.
Need to incorporate the underlined below

d. Type 2 quasi in rem - Pennoyar – can get jurisdiction when person leaves the territory if seize their property at the commencement of the action so as to provide notice.(this case seizure not enough b/c exercised too late, after commencement started – was Pennoyar’s land was seized and ends up with Neff)

What is type 1?

e. Type 2 quasi in rem - Harris v. Balk.  (Expansion of in rem into status jdxn – seizure of debt, follows where debt goes) – ct is pulling at the doctrine but does not make sense.  Good for state interest b/c protects from absconding debtor.  Deals with Pennoyar power theory BUT extends jdxn quite far – broad range of debts.  The fact that it all turns on the presence of the debtor than there is no policy rule to distinguish between the two situations.  This is the bad side of Harris v. Balk in terms of territorial jurisdiction

i. Harris good for absconding debtors but bad for divorce and child custody - made divorces easy to do (one of parties is domicile then state can dissolve the marriage.)  Domicile – physically present and intend to live
In rem or quasi in rem?

f. Extension of the idea of Presence - Move from in personum, to specific/general, opens application of fair play and substantial justice to in rem

5. Notice – Constitutionally sufficient notice is an independent requirement.  The statutory or rule based aspect to notice is the service of process rules. Court starts to deal with this in 1940s with International Shoe.  Generally, actual notice is not necessary, just that it be reasonably likely to provide notice.  Notice reqirements are less strict for in rem v. in personum jurisdiction.  The adequacy of notice and hearing is measured by the due process standard.  Notice is that which is reasonably calculated in all the circumstances, may not necessarily include actual notice.  Note that personal service w/n jurisdiction is always sufficient 

a. Mullane v. Central Hanover Bank & Trust – Trustee is seeking a declaratory judgment that is not liable to beneficiaries.  (claim is breach of fiduciary duty which requires in personum).  Here, beneficiaries notified by publication.

i. Is the person readily identifiable?

Property interests by Mullane Court (Not everyone gets notice but reasonable calculation with collective size and value)

ii. People who cannot be identified with reasonable effort and there is a large group – notice by publication is OK

iii. Identity is known or easily ascertained – notice by publication is not reasonable.  Mail is enuf and not reasonably calculated

b. In hand service, attachment, garnishment of a debt, etc.  Substitute service includes papers left at dwelling, court order, “suitable age and discretion” at dwelling (4e2), use of mail better than leaving at unattended dwelling (Greene v. Lindsey – Landlord puts eviction notice up on door and Court says mailing would be better).  Federal rules says service of process is fine if follows state laws and also authorizes a variety of ways.  The federal rules also allow for a waiverof service or the other party has to pay for it.    

c. Constructive notice for out of staters – registered or certified mail, reasonably likely to notify, service on state official (Hess v. Pawloski), publication (has worked against a domiciliary who is in hiding or D is unknown (Mullane) BUT not in situations where the name and address are known, 

d. Service on a corporation – states may require that an official be designated.  Rule 4(h)(1) – service may be made by giving the papers to an officer, managing or general agent, or any other agent authorized by appointment.

e. Balancing Test to Determine Sufficiency of Notice – Mullane v. Central Hanover Bank
i. The Court considered the expense of notification by mail and the availability of names and addresses of beneficiaries and noted that they could be limited by reasonable considerations of economy. (those with contact info got service, others got publication)

ii. Modification – Mullane in tact except that publication notice ill not suffice as to any party with an interest in the controversy whose name and address are reasonably ascertainable – Mennonite Board of Missions v. Adams (notice by mail for those reasonably ascertained)

f. Worrisome cases 

i. Person not located by reasonable diligence – Mennonite Board (wrong/partial address on record – Ct says not unfair to have found them); 

ii. Person locatable, but not deemed required in statute - Lehr v. Robertson (in tension with Mennonite, man did not fit categories of father but is father and they knew where and who – if cursory information was enuf to require notice in Mennonite then should be here)

iii. Intermediate service of process – eviction - Greene v. Lindsey, try once in hand to evict, then can post a notice on the door, SC this is not reasonably calculated to provide service but mail should be better – how does the court know?

iv. Contesting jurisdiction

1. If special appearance – then have to litigate and run the risk of submitting to jurisdiction, fed court can answer and object to J at the same time

a. Insurance Co of Ireland v. Comapagnie Internationale des Bauxites de Guinee – Court has jurisdiction to determine jurisdiction and can enforce sanctions if D does not comply with J-related discovery

b. Use a 12(b) motion to contest to J

2. Default judgment – jurisdiction over you/your property.  Later can contest enforcement under the Full Faith and Credit and there is no J.  this is risky because can’t argue on the merits.  Rare for US residents


a. Violate Due Process – judgment invalid and no full faith and credit  Pennoyar v. Neff.

b. Subject Matter Jurisdiction:  Determines if the Court can hear the cases.  This is not a personal right like territorial jurisdiction but rather determined by the Constitution, Art 3, and the Congress.  Congress is not required to make courts with federal jurisdiction but  does so when deems appropriate.  Cannot waive subject matter jurisdiction, dismissal under 12(h)(3) (see Mas came up very late in the litigation; Lousville the case gets up to the SC and the Court decides no subject matter J)

i. Federal Question Jurisdiction – Article 3 Grant of power was not self-executing, Judiciary Act of 1875 – Congress gave federal question, more limited than when there is just an “ingredient” of federal law” Merrrel Dow.  Raising a federal defense is inadequate. Lousville & Nashville v. Mottley  (need to also refer to these standards for removal b/c can only do so if could have brought in federal court – 28 USC 1441(b)).  Holmes gives a general definition – “a suit arises under the law that creates the cause of action.”  This rule is good for including claims, but is not good for excluding claims.  A case may also arise under federal law where the vindication of a state law right turns on some construction of federal law.  Smith v. Kansas City Title & Trust (1331 purposes – uniformity and apply the law correctly)

1. Lousville & Nashville v. Mottley. (anticipated federal defense is not sufficient)

a. Special cases of declaratory judgments – consists of defenses, Court says would imagine the complaint to determine if federal or not.

2. Merrel Dow Pharmaceuticals v. Thompson (state tort claims, and no private action for Federal Drug and Cosmetic Act)  

3. 28 USC 1257, Supreme Court can deal with state judgments where the validity of the federal treaties or laws are in question and make a difference in the case.  Lousville & Nashville v. Mottley (Ct hears case finally and proclaims fed defense valid)

a. Legitimacy of this model is in question b/c federal and state can be interpreted differently and has the same language

4. Smith v. Kansas City Title & Trust – Shareholders are suing breach of fiduciary duty (state claim) the directors for buying “unauthorized” bonds – federal law determines authorization.  Relief depends on interpretation of federal law.  Interest in uniformity and accuracy.  If you were to argue that federal law is not essential then federal law preempts state laws.  BUT preemption is a defense and would go under Loisville (Ct does not go this way)

ii. Diversity Jurisdiction – technical doctrine and people are trying to manipulate it – why people sue local pharmacies is to defeat diversity.  Diversity is available because trying to prevent local prejudice. Constitution allows Congress to create diversity jurisdiction and did so with statute and does not go as far as the Const permits because places 75K limit.  Ct has some power to see real alignment of parties and desire to manipulate jurisdiction (Carribean Mills)  

1. Complete diversity required - if any one person on one side is of the same citizenship of any on the other side then no jdxn.  Citizen of a state is (a) a US citizen and (b) and is domiciled in that state (Mas v. Perry)
a. Domicile – Once are domicile need intent to be somewhere else change domicile.  Do not lose domicile by marrying alien.  Mas v. Perry
i. Odd distinction b/n aliens and those domiciled abroad

ii. It is possible to be a non-person for purposes of Jdxn – Elizabeth Taylor

iii. Americans living abroad does not have state citizenship to create diversity with a citizen of a US state 

b. Very old rule but is still relevant – sense that business of federal courts is not in diversity but federal jurisdiction cases.  The Constitutional standard is minimum diversity – with just one being different, Congress has denied this.

c. Congress has removed the requirement for complete diversity in some cases – the interpleader.

d. Foreignor does not destroy diversity.  Trustees, representatives, and administrators generally have same state citizenship as who they represent.

e. Decline diversity 

i. Improper or collusive joinder of parties

ii. Domestic relations is the main subject of case, probate matters are the essence of the suit

2. Amount – Must be in good faith estimated above 75K, although may not actually get there.  Mas v. Perry.  To defeat need to beat the “legal certainty test.” St Paul Mercury Indemnity v. Red Cab
a. Restriction exists to preserve resources and protect small time Ps

b. P can aggregate multiple claims, but multiple Ps cannot aggregate claims – strange results that bn dollar classes cannot get to federal courts (Note only class rep has to be diverse)

c. Counterclaims do not add to the amount

3. To save diversity – the DC can dismiss a D under FRCP 21 as long as not an indispensable party under R 19.

4. Do not accept wills, probate, domestic relations under diversity

5. Entity citizenship

a. Corporations – used to be only state of incorporation but has expanded to principal place of business

b. Informal organizations – count the citizenship of every member.  Nationwide unincorporated association is virtually impossible to sue in federal courts under diversity

c. Represented – class actions – the citizenship of the main P determines if their is diversity

6. Against Diversity Jurisdiction – a lot of the original justifications do not exist:

a. Consume federal judicial resources

b. Bring no special expertise to questions of state law

c. Source of friction b/n and federal courts – minimizing friction is expensive and time consuming

d. Reduces pressures to improve state systems

iii. Supplemental Jurisdiction – Is a congressionally authorized way for the court to extend subject matter jurisdiction with added non-federal claims and non-diverse parties.  The circumstances where this is acceptable is governed by statute.  Not waivable.

1. Supplemental Jurisdiction as created by the Courts – Modern understanding leaves this question to the discretion of the Courts

a. Pendant Jurisdiction – Federal and state claim are one constitutional case.  United Mine Workers v. Gibbs, 

i. Federal Claim must have substance sufficient to confer subject matter jurisdiction

ii. Derive from a common nucleus of operative facts

iii. OR be a case in which would ordinarily expect one proceeding and there is some substance to the claim.

iv. Discretion:  Factors of judicial economy, convenience, fairness to parties, if state issues substantially predominate, closely tied to federal policy, likelihood of jury confusion can be considered.  Lots of give in this discretion – judge makes the balance 

Types:

v. Add Claim:  United Mine Workers v. Gibbs – No diversity as is an informal organization.  Have a fed claim and want to add state claim – can join claim under R 18, but R 82 says cannot alter existing jurisdiction.  Ct wants to keep in fed court b/c better forum and UMW wants to be in state b/c have a judgment against them in federal court.  Court keeps and reverses the outstanding judgment.

vi. Add Party and Concurrent Jurisdiction:  Aldinger v. Howard – Federal claim against a party and then add a state claim against a non-federal party.  Aldinger says that it is not fair when add a party, can go to a federal court to get efficient hearing since is concurrent 

vii. Add Party and Exclusive Jurisdiction:  Finley v. United States – this seems unfair b/c are condemning the party to file 2 suits and is inconsistent with the spirit of Gibbs and modern notions of litigation.  Not fair to P.

b. Ancillary Jurisdiction - typically applied where a D sought to bring in a non-diverse party in a case there was already good jurisdiction over them (Owen Equipment & Erection v. Kroger – p 416)

i. In Owen, IA citizen sues Nebraska Department and Corporation.  Later find principal place of business IA – no diversity anymore.  Subject matter was OK but the Dept gets a summary judgment and is out.  Same nucleus of facts, same constitutional case, and had good jurisdiction BUT the Court says that this is different than Gibbs because it is not based on a federal question but on diversity.  OPPD did not choose the forum in which to bring in Owen.   

ii. Bundy criticizes that diversity jurisdiction is not so important as to license trickery as it did in this case.  No consideration for statute of limitations and purposeful concealment.

2. Supplemental Jurisdiction as created by Statute

a. Statute of Limitations Protection - 1367 (d) – Once you claim the right to subject matter jurisdiction and if you lose on the claim then have 30 days to refile. 

b. Federal Question – § 1337.  In any civil action in which the federal courts have original jurisdiction over one claim then the federal district court will have supplemental jurisdiction over all claims that are in the same case or controversy, with some exceptions.

i. Read 1367
ii. Plaintiffs cannot take advantage of supplemental jurisdiction.  When you are a D can bring any claim that is part of the same case or controversy.  1367(a) gives free reign – can add new non-diverse parties to the case.  Substantial freedom to Ds. 1367(b) Kromer v. OPPD
1. Ps are -  P under r 19, intervenors under R 24, persons made parties under 14 (Kromer v. Owen), 19 (indispensable parties), 20(permissible joinder), 24 (intervenors).  Note that R 23 is not here.  Look up
c. Modern understanding allows Courts to interpret statutes to determine supplemental Jurisdiction – if state claim really predominates or if they come to predominate because the federal claim goes out of the case, the district court has the power to retain the case.  (Free)
i. Class reps are looked at for diversity, each individual person is looked at for the amount of the claim to establish diversity J under 1332.  Free v. Abbott Laboratories.  (Note are able to look at attorney’s fees but not enough if representatives exceed amount, all have to) – R 23 allows to bring in this claim that is part of the same case or controversy.  Did not intend to change the law but the language does – Court goes with the language.  Do not look to intent unless ambiguities.  Consequence – looks for members for diversity and amount and not all the members.

iv. Removal - Except as Congress otherwise provides if there is original federal jurisdiction to the claim or federal preemption then a case can be removed at any time - at the insistence of the Defendant.  30 days to file for a removal.  Even if not removed in the 30 days, then retain the right to raise the concern at any time because of the special nature of subject matter jurisdiction in federal courts – not waivable.  Once remove, up to the D or the court to remand.

1. Subject Matter Removal 

a. Cannot remove on an anticipated federal defense – must have to be raised

b. If removed on subject matter jurisdiction then it is not reviewable.

c. Caterpillar v. Williams – Williams and other employees are suing employer and employer wants to remove to federal court.  The claim is state K law claim of assured employment.  Caterpillar says that before these employees were fired they were demoted so was dealing with a collective bargaining unit which is a federal claim.  Avco Court says that there is no state law left, claims under collective bargaining are federal. Here, the Court states that the claims are regarding individual K agreements and not collective unit which keeps it in state.

2. Diversity Removal

a. If P chooses not to file for damages amounting to 75k cannot be removed even if the damage can be reasonably estimated to be higher.

b. 1446(b) – can remove in diversity only if none of the Ds are a citizen of the state of the state court.  The idea of diversity is to prevent bias against D.  Not available for an in-state P, not clear why not.  

3. No Removals – by federal statute (ie some railroad actions)

4. Removal for non-removable claims - Section 1441(c) – allows for the removal of otherwise non-removable claims that allow for separate or independent claims.  But Bundy says no practical significance because can effectively remove by other court exerting supplemental jurisdiction.

c. Venue

i. Statutory allocation of judicial business within a jurisdiction – already established jurisdiction (territorial is irrelevant) and are moving the case to within judicial district (state) or another federal court (in the federal system).  Determining the place within the sovereign jurisdiction for the action to be brought.  Judicial device for efficiency.

ii. Every state has its own set of venue laws.  

1. California – CA does not extend its venue privileges to out of state Ds 

a. Local Action Rule – Action is brought in the district where the property is located

b. Transitory Action – Where any one D is, where the injury occurs, or where the obligation was to be performed.  (Used in non-local actions like tort and contract)

2. Federal – It is not clear what the federal statutes are doing that go beyond territorial jurisdiction.  Doesn’t do much to localize actions because that is done by territorial jurisdiction.  The transfer of venue statutes does some work. No further protection from the assertion of jurisdiction.

a. Local Action Rule (§ 1392) – property actions, are the minority

b. Transitory Action Rule (§ 1391(a) – venue in diversity; § 1391(b) – venue in non-diversity cases) – applies to majority of cases, 

i. Venue is available in any judicial district where a D resides so long as the D lives in the same state.  If different states venue not available under (a)(1) or (b)(1)

ii. Available in which a substantial part of the events or omissions giving rise to the claim occurred or a substantial part of the property is situated. (a)(2) or (b)(2) – venue can be in more than one state

iii. Corporation is in any district that is subject to in personum jurisdiction, alien is any district  (a)(3) or (b)(3)

iv. No real reason to have different sections a and b – have been redrafted several times but still can’t get them to come out the same way.

1. “a” – refers to a district where a D is subject to personal jurisdiction; “b” – district where any D may be found” – no material difference intended

2. “a” – D must be subject to J at time action is commenced; “b” does not say anything – no material difference intended

c. Against the US or its agencies – Where D resides, where substantial part of events or property is, where P resides if no real property is involved 1391(e)

3. Transfer of Venue (3 ways) – If jurisdiction is goof and venue is not, can collaterally attack

a. § 1404 – Allows a party to change venue for the convenience of a witness or in the interests of justice to any other district or division in the federal system.  The case is handled there from then on. Most widely used provision to transfer. – not an automatic transfer, must be convenient and in the interest of justice
i. Following a transfer under 1404(a) initiated by D or the P, the transferee court must follow the choice of law rules that prevailed in the transferor court.  Intent of 1404(a) is that change of venue is for convenience and not for change of law.  Do not want to lead to forum shopping and or a reluctance to transfer despite convenience. Ferens v. John Deere (Penn farmer injured dealing w/ Deere tractor, Penn s/l runs, sue in Miss and then try to transfer to Penn because compelling reasons to be there – in diversity case, law does not change w/ transfer.  The choice of law says can use the Mass s/l so they get forum and statute they want.  But rule is broadly fair)
ii. Policies
1. Should not deprive of rights available under the state law absent diversity, under Erie want the outcome of federal diversity to be substantially the same as would have been in the state
2. Do not want to promote forum shopping by providing choice of law – applying the transferor law does not increase forum shopping b/c P already did that in choosing where to file
3. Want venue to be exercised for convenience, not choice of law and do not want reluctance to have cases in most convenient places  
b. § 1406 – Allows the court to transfer venue because the current venue is improper.  Prevents people from choosing the wrong forum on purpose to have the s/l run.  If J is bad, and venue is good not clear what the courts would do – split – but P may be saved by this and not having case dismissed on the merits.  

c. § 1407 – Allows the court to transfer for pre-trial alone in complex litigation cases to consolidate discovery and pre-hearing motions.  Cases where there are different Ps but the same acts and the same Ds.  Usually D asks that multi-district litigation panel to review.

4. Venue v. Forum Non Convenians – 

a. Both require a finding that the initial forum is inappropriate BUT transfer under 1404 requires less inconvenience than forum non convenians.  

b. Venue is a continuation of the case is just moving it, forum non-convenians requires a dismissal of the case out of the court.

c. Venue statute requires that transfer to a place where the original action might have been brought – at least general jurisdiction, D cannot just consent to waive s/l; Not like in forum non-convenians where D can waive rights to relevant statute of limitations.  

i. Venue does not encourage forum shopping, does forum?
d. Forum non-convenians is not showing to be a viable option because the doctrine is not well established and consistent from state to state.  Gave rise to 1404

d. Ability to withstand motion for forum non-convenians.

i. Forum non convenians can be granted even where venue is proper just because it is inappropriate to bring the suit there.  When alternative forum has jurisdiction to hear the case, and when trial in chosen forum would establish oppressiveness and vexation to D out of all proportion to P’s convenience, or when forum is inappropriate b/c of considerations affecting the court’s own administrative and legal problems (Piper).  Factors to consider:

1. Private:  Relative ease of access to sources of proof, availability of compulsory process for unwilling witnesses, cost of getting witnesses, ability to view scene, other practical matters that increase expenses

2. Public:  Administrative difficulties from court congestion, local interest in having local controversies solved, familiarity with governing law, avoidance of conflicts of law, unfairness of burdening citizens here w/ jury duty.

3. Gilbert’s Rule – forum imposes a heavy burden on the D or the court where the P is unable to offer any specific reasons of convenience supporting his choice

ii. State FNC – grounds for dismissal no matter where alternative forum is located

iii. Federal FNC – When alternative is a foreign country.  Federal courts apply federal FNC, not the law of the state in which they sit

1. Piper v. Reyno – Court applies federal FNC law.  Accident in Scotland, witnesses, victims, pilot, evidence, and design defect in US, Ct dismisses on FNC.  Just because less favorable law in foreign forum it is still not enough to defeat FNC BUT if no justice available then that might be compelling

iv. Conditions attached – courts often attach conditions to dismissal like waiving s/l defense and agreeing to discovery.  If D later violates condition, P can come back to original forum.

v. In Asahi, seems that it is a forum non-convenians case.  It may be that the court did not recognize this b/c does not want to show that there is Jurisdiction to say FNC and b/c may not want to give FNC common law status

II. The Erie Doctrine

Choices of law: 
- Federal law (statutes, Constitution) 

- General federal law (mostly judge made law, follow SC; Swift followed says that state was strictly local and not of a general nature)

- State law (local law – land law, marriage, family. Erie says should include judge made law) 

Swift was the first time a federal and state court directly conflicted on general law – soon diverged sharply, the accident of diversity could give foreign Ds a more favorable (or less) law [specifically, made rights under general law vary according to whether enforcement was sought in federal or state court only for noncitizens], favored creditors, general law expanded to torts, not so much uniformity, used to manipulate so less competition – Swift becomes very unpopular.  Erie overrules – Erie says there is only federal and state laws.

a. Do you use state or some other source of law? Substance/procedure distinction?

i. The Rules and Decisions Act – The laws of the several states, except where the Constitution or the treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision…as common law of the United States.  State law governs where the Constitution and statute do not make an express statement.
1. Interpreted by Erie – there is no general federal common law.  Unless the Constitution or federal law applies, the federal court must follow the substantive law of the state in which it sits. 

ii. The Rules Enabling Act – Such rules shall not abridge, enlarge or modify any substantive right.  (Back then Congress was worried about abridging federal rights, now more worried about state rights)

b. If you use state, which state?

c. Substance or Procedure?

i. When there is a conflict of law between the forums?

1. Erie - Substance v. Procedure – state and federal courts should apply the same substantive law but can apply different procedural law, the problem is that procedural laws can have substantive effects

2. In diversity case, federal courts must apply the substantive law of the state in which they sit but apply federal procedural law.

3. Substantive Law

a. Substantive if it makes a real world difference for people acting in the real world, City Services
b. Erie collapses federal and general law into one.

c. Guaranty Trust v. York Test – The Outcome determinative test – Does it significantly affect the result of a litigation for a federal court to disregard the state law that would be controlling in a state court

i. Policy – Erie, have an interest in uniform application such that the outcome of cases in federal court based on diversity should be substantially the same; prevents forum shopping; free from local bias

ii. Examples:  burden of proof, conflict of laws, contributory negligence, statute of limitations (Guaranty – if got different than would be favoring out of state) 

d. Byrd’s balancing test – Outcome determinative test is not the only one.  Countervailing considerations of policy, i.e. state law cannot alter the essential function of a federal court even if it would change the outcome – 

i. Strong federal policy against states disrupting the judge jury relationship 

ii. Have to consider the twin aims of the Erie rule – discouragement of forum shopping and avoidance of inequitable administration of the laws (Hanna)

iii. The issue is not if it makes a difference to the outcome, BUT if would be a reason that people will select a forum, if not any procedural variation is outcome determinative

4. Procedural Law

a. Really procedural if

i. It is the judicial process for enforcing rights and duties recognized by substantive law AND

ii. Is for the purpose of justly administering remedy and redress for disregard or infraction of them

b. Guaranty Trust v. York Test – If a statute concerns merely the manner and means by which a right to recover is recognized and is enforced

ii. When a federal rule exists?

1. The rule must be valid and not enlarge rights and must be applicable

2. Do not use Erie to void the validity of federal rule.  Erie does not command displacement of a federal rule (Hanna). When is a federal rule, do not use Erie just apply the federal rule otherwise would disavow the Contitutions grant of power in the enabling act (Rule 4(d)(1) – the federal rule of service prevails Hanna).  The assignment of judicial power is an “essential characteristic” to the federal court

a. Harlan in his concurrence asks if this goes too far – have to uphold procedural no matter how much it upsets state substantive policies?  Erie is also about that there should not be 2 conflicting systems because gives uncertainty to citizens.  In this case, following the federal rule would not frustrate the intent of the state rule.  (Hanna)

3. Conflict with the 7th Amendment – can review size of jury verdicts

a. Gasperini – NY law allows for reviewing f jury judgments at an appellate level, the 7th Amendment does not allow federal courts to do that.  Substantive in that “deviates materially” and not “shocks the conscience.”  Procedural – decision making authority to NY appellate courts.  Court says that this is a procedural instruction but the objective is manifestly substantive.  Leads to substantial variations b/n state and federal money judgments.  Implicates twin aims of Erie – no forum shopping and fair administration of the law.  Court says that assignment of authority to reveal appeals is essential characteristic but appellate review is reconcilable w/ 7A as a control necessary and proper to the fair administration of justice

iii. When there is no valid federal rule?

1. When there is no controlling federal rule, the federal court must analyze the case under the outcome determinative test of York, and the federal-state interest balancing test of Byrd.  

a. Gasperini – the Court rules that Rule 59(a) does not provide a federal standard by which a federal district court must review a jury verdict of excessiveness so need to apply above test 

	
	State Law

	Federal Statutes and Constitution
	Rules and Decision Act makes statutes and Constitution prevail.

Bryd – statutory employee gets judge to decide, state court does not – Arbitration is not substantive  that is bound up with state created rights and obligations.  Mere form and mode, federal preference prevails

Federal rule favoring arbitration and state court does not; There is nothing more procedural than arbitration, is an incentive for forum shopping, Court says state law prevails because dramatically different result – Check

	Judge Made Rule/ Federal Common Law
	Outcome determinative - If the state law was substantive than that state law prevails (State statute of limitations prevail (York - dead)

Outcome determinative w/ Erie twin aims - Federal rule prevails about judge and jury decision making (Bryd – Hannah.York combo)
Real world effects, substantive, state law prevails - Cities Services 

	Federal Rule of Civil Procedure (quasi-statutory)
	Hanna – Court says that FRCP is a validly enacted federal rule and are different than judge made rules.  When in a question if a federal rule is substantive or procedural, then is procedural.  (Harlan’s dissent – wants a closer look to see if the federal rule affects a substantive state right).  Have a valid rule, prevails if rationally capable of classification



	7A 

Right to trial by jury

No reexamination
	If 7A applies, then there is no more evaluation to see if is a substantive or procedural rule.  Note that 7A is not part of the Bill of Rights and is not applied to the states.

Bryd – says that the federal system is an independent system and essential to federal system so retains trial in federal amendment prevails.  Precendence is in doubt – ask why

Gasperinini – State law prevailed and federal court could review size of the judgment; complies with the idea that necessary and proper administration of the law (Note here the case cites Bryd but does not look at the twin aims of curbing forum shopping and fair administration of the law – Bundy)


III. Intersystem Preclusion

a. Significance – 

i. When there is a disagreement and the judgment is repugnant to the standard in the second forum (Faunteloyer v. Lum)

1. If properly served then constitutional questions are weaker and is a vlaid, binding judgment. 

ii. Need for closure for the parties (issue and claim preclusion)

iii. Standards of comity – international law – To what extent to the procedures and norms match that of our system?  Also, look at the extent one is interfering in the foreign forum, look at the overall quality of the relationship – this is a fairly unguided decision

b. Action 1 – State; Action 2 – Another State

i. Full Faith and Credit Clause requires states to enforce these judgments at least as much as the rendering state, even if the other state has brought that judgment in error (Fauntleroy v. Lum, court has to enforce recovery of an illegal contract once jurisdiction is fulfilled, Full Faith and Credit, parties can appeal)

ii. Exceptions to giving Full Faith and Credit – Not final, not on merits, based on faulty jurisdiction (and did not consider the jurisdiction question), faulty venue, parties, pleading, or statute of limitations 

iii. Inconsistent Judgments – The later decision gets effect and if disagree that the first one should have gotten Full Faith and Credit then have to appeal to the second forum

c. Action 1 – State; Action 2 – Federal Court

i. Full Faith Credit – the statute
1. Federal Claim, Exclusive J - Look at state preclusion rules because states decide the preclusive effects of their own judgments.  If the state law does not provide for preclusion, the federal court may find an exception to 1738.

a. Generally, state actions do not preclude later claims that have exclusive federal jurisdiction (Marresse – dealing with antitrust claims).  This may not be true when the state has a substantially similar statute to the federal one. 

b. Marresse – doctors not included in professional organization on sue on state claim in state court, then brings antitrust claim in federal court.  Antitrust claims have exclusive federal jurisdiction.  Conceded that grows out of the same transaction.

i. This is not an Erie issue because this issue does not arise under the Rules and Decision Act (which does not kick in unless the Constitution or federal statute does not otherwise provide), Here there is a statute – the full faith and credit.

2. Federal Claim, concurrent J- apply state preclusion laws and will preclude

d. Action 1 – Foreign Court; Action 2 – State or Federal Court

i. Absent a treaty, each state in the international community may decide for itself the extent to which it will recognize a judgment of a forum nation.  This is a voluntary process called comity.

ii. Generally, and American court will give deference depending on if in accordance with due process principles (mainly, proper jurisdiction, adequate notice, and a fair hearing)

1. Also, look at the extent are interfering, overall quality of relationship b/n the 2 sides, this is a fairly unguided decision

e. Action 1 – Federal; Action 2 – State 

i. Preclusion depends on the state law of which the federal court sits (Semtek)  - governed by federal common law (First answered recently, did not know about federal res judicata) 

1. Federal law in diversity cases incorporates the claim preclusion law that would be applied by the state in which it sits.

2. Semtek – Maryland decision that would be preclusive there, but in CA this is not a dismissal on the merits and is not preclusive.  D want to rely on the FRCP 41(b) – that would characterize this decision as on the merits.  Court says that the federal rule 41(b) governs BUT should not be read so broadly as to include preclusion laws – would violate the Enabling Act to read it too broadly.  Bundy notes that it is strange for the Court to be so concerned about designating federal preclusion rules because already have 13(a) – compulsory counterclaims – which is intended to have preclusive effects.  Thinks that federal court should give a broader preclusive effect and is going in that direction.  Held  

f. Action 1 – Federal; Action 2 – Federal

i. Federal common law for federal question cases 

1. Bundy – asks why federal common law instead of federal rules that say that at least in matters that are substantive should use state laws?  Seems like would make sense under and Erie argument forrum shopping, federal interest would use rules. 

ii. State law in diversity cases (as a matter of federal common law) – Semtek policy is to take this rule unless that interferes with policy interest – sounds like the Federal Rules

g. Action 1 and Action 2 are simultaneous

i. Want the Court that has the power to decree complete and final justice (Csohan)

ii. Methods to invoke other court – plea to abate, 12(b) motion to stay, include in answer a defense of pendancy

iii. Federal Court is less likely to dismiss or stay its action.  Colorado River – only the clearest justification will warrant removal.  Other scholars argue that should not use Federal Interpleader Act if all the parties are w/n jurisdiction of the state proceeding.

iv. After a federal decision is issued, can get injunction to effectuate the judgment fairly easily.  Prior to making the decision, it is much harder to get an injunction.

1. Federal to State Injunction - Parson Steel – mandated by Congress, protect or effectuate federal judgments,

2. State to Federal Injunction – rare but nothing forbids it

a. Federal Court restraint for state decision?  

i. If there is a big federal constitutional question and there is a chance the decision might get resolved on a state issue

ii. Federal court does not want to get involved with state administrative proceedings 

iii. Truly difficult issues of state law

IV. Arbitration

a. General Description of Arbitration

i. Arbitration is a form of forum selection.  People want to do this for geograohic reasons, so can pick the decision maker, informal and private process, finality, etc.  May be reduced expense and greater speed, but not necessarily because is more likely to proceed to final opinion.  Arbitrator can develop law of the shop and adapt to particular norms of a setting.

ii. Do not write final opinions, can only overturn for gross error, is designed to be a black box.

iii. Originally though best used in the international community and the labor community – where there is a group working towards common goals.  Other than this, primarily hostile attitudes until the Federal Arbitration Act of the 1980s.  

1. The Act provided that if there is (a) a writing in a contract evidencing a transaction of commerce and (b) the parties agreed to settle a dispute in arbitration then there is a valid, irrevocable, and enforceable contract EXCEPT in needing law and remedy as a matter of public policy.  Presumption of arbitrability.
2. Congress must explicitly state that there is an exception

b. 2 leading Supreme Court cases reflecting the shift in the Court’s view on the consistency of arbitration with the enforcement of public policies

i. Mitsubishi – enthusiasm for arbitration in the international setting

1. An action by the Japanese Company to compel arbitration under the Federal Arbitration Act, the core question is (a) did they agree to arbitrate the antitrust claims? And (b) is the agreement to arbitrate unenforceable because it is a violation of public policy? Does the agreement to arbitrate reach statutory issues?  

2. In deciding whether an American court should enforce an agreement to resolve antitrust claims by arbitration when that agreement arises from an international transaction, the Court stated that by agreeing to arbitrate a statutory claim, a party does not forego the substantive rights afforded by the statute, it only submits to an arbitral, rather than a judicial, forum.  Does not change the substantive right.

a. Public policy favors arbitration, even though in the past antitrust claims are not given to arbitration (reasons below).  Court ignores these reasons by saying that this decision is confined to international transactions.

i. Arbitration is not capable of handling the complexity of antitrust claims

ii. Process is not unbiased enough so inaccuracy will be a problem 

iii. This is an important public remedy that affects 3rd party interest.  

iv. Worry that the quality of the contractual agreement itself, its transparency and fairness is itself impaired by the fraud or antitrust subject of the claim.

b. If Congress wants to except antitrust claims, it must do so explicitly.

3. Dissent – argues that should not defer to arbitration because an arbiter is supposes to affect the intent of the parties and not the requirements of the legislation, arbitrators have specialized competence (law of shop, not law of land), informal procedures do not create and adequate record for appellate review, and there is a unique public interest in not giving arbiters federal issues.

4. Bundy notes a concern that this case gave the US antitrust laws to foreign forums and without written opinions, US will have a difficult time trying to understand if US antitrust law is being applied correctly in these foreign forums.

ii. Gilmer – enthusiasm for arbitration goes beyond the international setting.

1. In an employment agreement not to arbitrate in an employment discrimination case it is Held There is no public policy exception to arbitration.  In order for their not to e arbitration, Congress has to preclude it. 
a. Bundy notes that it is ridiculous to talk about norms and community in this kind of setting.  Also heard to show intent and fraud with limited discovery in arbitration. 
b. The critical language in the CR Act of 1971 – the use of alternative means is encouraged to resolve issues under the ACT – including title 7.  On its face, this does not look like against this, seems decisive.  The 9th Circuit “where appropriate and to the extent authorized by law” – this language is ambiguous and go back to the leg history and there are committee reports that are negative about arbitration and at the same time they were written around the same time Gilmor.  Seems like if wanted to exclude knew that it should.

2. Dissent – FAA makes it illegal to enforce arbitration against railroad workers, seamen, and other interstate workers.  Broad construction – wanted to include all workers.  Rejected last year in Circuit City v. Adams, if did not would have swallowed Gilmer.  

iii. Gilmer is extended to all of the employment claims (see Circuit city)

c. The extent to which federal law preempts state efforts to regulate the arbitration process

i. State provisions held preempted by Section 2 of FAA (written arbitration agreements “shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any K”)

1. Perry – Section 2 of the Federal Arbitration Act (congressional declaration of liberal federal policy favoring arbitration and creates federal substantive law of arbitrabiltiy and applied to state and federal courts) preempts Section 229 of the CA labor Code which states that the collection of wages actions can proceed despite any pre-agreements to arbitrate.  Section 2 embodies a clear federal policy of requiring arbitration unless the agreement to arbitrate is not part of a K evidencing interstate commerce or is revocable for some other reason.  Dissent O’Connor says should defer to state policy.

a. If the law arose to govern issues concerning the validity, revocability and enforceability of Ks generally it is ok – ie unconscionabiliy, fraud, duress. The Court may not invalidate arbitration agreements applicable only to arbitration provisions.  By enacting Section 2, Congress has precluded states from singling out arbitration clauses
2. Doctor’s Associates – Court strikes down Montana’s provision that there must be a first page notice that the contract is subject to arbitration, underlined and in capital letters.  The Court says this conflicts with the FAA and therefore is preempted.
a. Violates Perry because requires a special notice requirement for an arbitration clause that it goes not require more generally of Ks.
ii. California’s recent attempts to set basic standards of fairness for arbitration of employment claims pursuant to a preexisting dispute resolution clause – Armendariz

1. Validity of mandatory employment arbitration agreement depends on 

a. Arbitrator must be neutral, must be a provision for adequate discovery, a written decision that will permit a limited form of judicial review, and limitation on the costs of arbitration – if these things are not there the clause may be invalid because it does not allow a person to vindicate their statutory rights.

b. Cannot have a damages limitation that is unconscionably unilateral

c. Five minimum requirements for a mandatory employment arbitration agreement, Potential bite of Mitsubishi and Gilmer
i. Provides for neutral arbitrators

ii. Provides for more than minimum discovery – subject to review under CCP 1286.2

iii. Requires a written award

iv. Provides for all types of relief that would otherwise be available in court

v. Does not require employees to pay either unreasonable costs or any arbitrators fees or expenses as a condition of access to the arbitration forum.  

d. Unconscionability – a procedural and a substantive element.

i. Was the K one of adhesion?

ii. Factors – if against the weaker party then not enforced, even if both parties reasonable expectations if unduly oppressive then not upheld.

iii. In the context of private arbitration, need a business reality to justify the lack of mutuality, so one sided that is itself substantially unconscionable – here limits claims and damages.

2. Court notes the difference b/n arbitration of contractual rights v. statutory rights – K rights are clearly defined and statutory are not.  Even though Gilmer held that statutory employment rights are arbitrable, it set explicit and implicit limits on the arbitration of such rights.  Not arbitrable no matter what rights waived or burdens imposed.
3. Do all the measures specified by Armendariz preempted under the logic of the FAA cases?

4. Standard

a. Need to show that Congress intended that be excepted from arbitration but this was not really around when these statutes were enacted

b. In both Mitsubishi and Gilmer, objections based on the adequacy of the arbitral forum.  Instead, it is simply a change of forum that has no substantive context – but the Court said this with caution in 2 broad ways

i. Concerned for an arbitration that clearly departs from US substantive law, footnote 19 in Mitsubishi – requires for Swiss law but we are assured that they are not going to use Swiss law but if they did then this agreement would be illegal because under Swiss law there are no damages for antitrust.  (Weird because choice of law provisions are usually followed)   If the arbitration deprives someone expressly or implicitly deny rights guaranteed under the federal statute.  

1. Arbitrators do not have to spell out their reasons – so hard to assess what kind of damages are provided.

ii. Arbitrators not neutral, discovery not adequate, no findings of fact and conclusion of law that we would get from a court, may not be able to get all the kinds of relief (Rejected in Mitsubishi and Glmer).  New concern that costs hinder parties from entering into arbitration – Armenderiz.  Court says that are going to assume that arbitration meets these norms and if it does not are open to that demonstration.
1. P 5/6 of Armenderiz – makes Mitsubishi and Gilmer into positive affirmative of rights
2. Evidence of problem – 
a. Subtle bias - clear that when party controlled arbitration systems have been really abused, Kaiser was sufficient to find a jury finding of fraud – advertised as prompt and efficient and only 1% actually got the arbitrators when were said they would by K.  Small number of arbitrators, modest rewards – repeat players in arbitration have advantages
b. Loss of precedent and knowledge – 
c. Costs issue – the SC has looked at this issue Greentree Financial – P argued that the arb procedure deprived them of substantive rights because they could be allocated in a way that would make it prohibitive to file a suit.  P has to make a compelling showing and that had not been made here, but can show that.  
.)
