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a. Versus 12(b)(6)

1. Complaint
a. Need only be “a short and plain statement of the claim showing that the pleader is entitled to relief.” FRCP 8(a)(2).

b. Federal rules “do not require a claimant to set out in detail the facts upon which he bases his claim.  To the contrary, all the Rules require is a ‘short and plain statement of the claim’ that will give the Δ fair notice of what the Π’s claim is and the grounds upon which it rests.”  Conley v. Gibson.

c. “…essence of a complaint is to inform the Δ as to the general nature of the action and as to the incident out of which a cause of action arose.  Bower v. Weisman.

d. “A Π may plead two or more statements of a claim, even within the same count, regardless of consistency.”  Henry v. Daytop Village, Inc.; FRCP 8(e).

Heightened pleading standard
i. Requirements:  “complaint must allege with particularity:

1. all material facts establishing a plaintiff’s right of recovery…and

2. facts that support the requisite allegation that the [Δ] engaged in [the conduct alleged].”  Leatherman, 5th Cir.

ii. Fraud and mistake must be pleaded with specificity.  FRCP 9(b).

iii. Fraud and mistake are the only C/As that have a heightened pleading standard.  Leatherman, S. Ct.

iv. Other C/As may be required by statute to be pleaded with specificity.

2. Motions challenging the complaint
a. These are alternatives to answering—need not answer till motion decided

b. Can be raised in pre-answer motion or in answer.  FRCP 12(b).

c. Disfavored challenges: challenged to personal jurisdiction, venue, process, and service of process are lost if 1) omitted from a pre-answer Rule 12 motion; or 2) not asserted with the answer (or its amendment).  FRCP 12(h)(1).

d. Non-disfavored challenges:  failure to state a claim upon which relief can be granted, failure to join an indispensable party, and subject matter jurisdiction can be asserted at any time.  FRCP 12(h)(2-3).

i. Failure to state a claim upon which relief can be granted FRCP 12(b)(6)

ii. Considered in light most favorable to Π

iii. “The allegations are accepted as true, and the complaint is construed in a light most favorable to the pleader.”  Bowers v. Weisman.

iv. Δ can immediately appeal if denied

v. Doesn’t require code pleading specificity unless there is a heightened pleading standard

vi. “[A] complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the Π can prove no set of facts in support of his claim which would entitle him to relief.”  Conley v. Gibson.

vii. Categories for successful 12(b)(6) motions:
1. No such C/A exists

a. E.g., Π alleges firing with no just cause, when no such right to just cause exists

2. Gap in complaint reveals incurable defects fatal to the claim (if defect is curable, Π can just amend)

a. No private right of action

b. Π hasn’t satisfied administrative prerequisites

c. Statute of limitations

d. Δ cannot be sued

e. Π cannot sue

3. Facts pleaded affirmatively establish failure on one or more elements

a. Even in Π proves everything in the complaint, Π still not entitled to relief

viii. 12(b)(6) paradigm
1. Notice or code pleading?

2. If notice, is heightened standard required (e.g., fraud or mistake)

3. What is known about the actual complaint?

4. Are there “affirmative defense v. essential element” questions?

5. What are the classical challenge paradigms?  See Bowers.

Motion for a more definite statement
ix. If a complaint is so vague Δ can’t reasonably be expected to frame a response.  FRCP 12(e)

x. Can be as to only part of a complaint

xi. “[S]hould not be granted ‘unless the complain tis so excessively vague and ambiguous as to be unintelligible and as to prejudice the Δ seriously in attempting to answer it.”  Bowers v. Weisman.

xii. Must state clearly which Δ referred to when multiple Δs involved.  Bowers v. Weisman.

xiii. Not to substitute for discovery

Motion to strike
xiv. By order of court a party, before responding to pleading or on motion if no response required, court can strike “insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”  FRCP 12(f).

3. Answer (and reply)
a. Δ may forego pre-answer motions and just answer

b. Components:

i. Admissions and denials of averments in complaint

1. Function of denial

a. Creates factual dispute; puts Π to her proof on establishing that element

2. Function of admission

a. Narrows issues of factual dispute

ii. Rule 12 and related defenses

1. Remember, disfavored defenses must be asserted in Δ’s first response (either pre-answer motion or answer)

iii. Affirmative defenses (some specifically laid out in Rule 8(c))

1. Δ has burden of pleading, production, and persuasion for affirmative defenses.  Gomez v. Toledo.

2. Statute of limitations

a. 5 key issues (paradigm):

1. When does statute commence running?

1. Usu. when cause of action accrues – all elements have occurred

2. For hidden harms – reasonable discovery rule: cause of action accrues when a reasonable person in Π’s situation would have been aware of her injury and of its unlawful cause

2. How long is limitations period?

1. If none, look for analogous claim’s limitation

3. When is the action considered commenced? 

4. When is the statute tolled (paused)?  Are there sources of equitable tolling?

1. Usu.: commencement of action

2. But, minority or incapacity

3. Fraudulent concealment/reasonable discovery rule

4. Several remedies rule: when Π has many different remedies available and is pursuing one

5. Are there mechanisms for extending the limitations period to permit joinder of claims or parties after the lawsuit has commenced?

iv. Counter-claims, cross claims, 3rd party claims

v. Request for judgment against Π with no relief

c. When Δ doesn’t know averments to be true or false

i. Rule 11 requires reasonable inquiry – can’t rest on ignorance if facts obtainable

ii. If Δ fails to make this investigation, may later be estopped from contesting facts that could’ve been denied after reasonable inquiry.  Greenbaum v. United States.

iii. Must admit or deny even portions of a paragraph, or else if your failure to do so prejudices Π later, you may be estopped from contesting averments.  Zielinski v. Philadelphia Piers, Inc.
Reply
iv. Permitted to respond to a counterclaim.  FRCP 7(a).

v. Ct may order reply to answer or 3rd party answer.  FRCP 7(a).

4. Amendments to pleadings (and motion for judgment on the pleadings)
a. Parties can amend pleadings once as a matter of course before response is served or, if no response permitted, within 20 days.  FRCP 15(a).

b. Statutes of limitiations and relation back – essential question: adding claim or party?

i. Claim – relation-back doctrine

1. Amendment permitted after SOL has run if claim arises out of same conduct, transaction, or occurrence (or series thereof) as one or more claims timely filed.  FRCP 15(c)(2).

ii. Party – amendment changing party or name of party permissible if:

1. Same transaction or occurrence; and

2. Within statute of limitations plus service period (120 days):

a. New Δ, within that 120 days, had notice of institution of that action and wouldn’t be unduly prejudiced; and

b. Δ knew that, but for mistake, action would have been brought against it.  FRCP 15(c)(3).

3. (Undue prejudice examples: changes in physical condition, dimming memories, lost or innocently destroyed records, etc.)

Doe defendants
4. 4 requirements:

a. File original action within SOL

b. Be ignorant and plead ignorance of true identity of doe Δs

c. Allege C/A against Does in the original complaint on the same set of facts as in the amended complaint

d. Amend complaint and serve newly named, previously Doe Δs within 3 years of expiration of SOL

c. Amendment paradigm
i. Party (usu. Π) wants to amend; opposition doesn’t want to let them

ii. Identify the issue: amendment and, maybe, relation back

iii. Identify sources of authority (FRCP 15 or state law; equitable tolling, reasonable discovery rule, etc.)

iv. Under Rule 15:

1. Has responsive pleading been served or, if none, original pleading fewer than 21 days ago?

a. If no or yes, amendment as a matter of right

b. If yes or no, must get leave of court. FRCP 15(a).

2. Are the new facts in amendment a continuation of facts in the original pleading?  If so, it’s a supplemental pleading.  FRCP 15(d).

3. Has SOL run?  If yes, relation back (FRCP 15(c)):

a. Does substantive law provide for relation back?  If so, apply per Rule 15(c)(1).

b. Is it just a new claim?  If so, 15(c)(2): transaction or occurrence

c. New party?  If so, satisfy 15(c)(2); notice to new party within SOL + 120 days; new party knew or should have known but for mistake, action would’ve been brought against it

5. Joinder

a. Goals

i. Not prejudicing original disputants

ii. Micro-efficiency for parties in suit

iii. Macro-efficiency for society

iv. Joinder of parties

v. Note that joinder of Πs and Δ is completely permissive
vi. Πs may join (sue together) if:

1. Their claims arise out of the same transaction or occurrence (or series); and

2. Their claims against Δ(s) involve a common question of law or fact

vii. Δs may be sued together if same criteria above met

viii. “…impulse is toward entertaining the broadest possible scope of action consistent with fairness to the parties…”  Kedra v. City of Philadelphia.

ix. “’Transaction or occurrence language of Rule 20 has been interpreted to ‘permit all reasonably related claims for relief by or against different parties to be tried in a single proceeding.’”  Kedra v. City of Philadelphia.

b. Joinder of claims

i. A party seeking relief against an opposing party can join with his original claim any additional claims he has against that opposing party.  FRCP 18(a)

1. Claims can be related or unrelated

c. Counterclaims (FRCP 13)

d. Definition: claim asserted by Δ against Π

e. Compulsory: counterclaim which, if not asserted, is barred after final judgment by res judicata (claim preclusion).  Requirements:

i. Arises out of same transaction or occurrence that is the subject of one of the original claims of the opposing party; and

ii. It doesn’t require for adjudication the presence of other parties (Rule 19 indispensable) over which the court can’t obtain jurisdiction

iii. But even with above, not compulsory if:

1. At the time action commenced, the claim was the subject of another pending action; or

2. The underlying action is in rem and there is no other counterclaim being stated under Rule 13.  FRCP 13(a).

f. Permissive: counterclaim which may be asserted but, if not, isn’t later barred by res judicata (claim preclusion)

i. Any counterclaim not arising from same transaction or occurrence underlying the initial claim may be brought against opposing party as a counterclaim.  FRCP 13(b).

g. 4 factors for compulsory v. permissive:

i. Are the issues of fact and law raised by the claim and counterclaim largely the same?

ii. Would res judicata bar a later suit on Δ’s claim absent a compulsory counterclaim?

iii. Will substantially the same evidence support or refute Π’s claim as well as Δ’s counterclaim?

iv. Is there any logical relationship between the claim and counterclaim?

6. Cross-claims (FRCP 13(g))

a. Definition: claim filed by a party against a co-party

b. Requirements:

i. Must arise out of same transaction or occurrence that is the subject matter either of the original action or of a counterclaim in that action, or relating to any property that is the subject matter of the original action

c. Key issues:

i. Transaction or occurrence requirement and the “logical relationship” test

ii. Policy against “suit hijacking”

iii. “Claims back” are counterclaims and may be compulsory

iv. Cross-claims are never compulsory

7. 3rd party claims (impleader)
a. Definition: Δ brings in a 3rd-party Δ who has some liability to original Δ

i. Δ cannot implead someone who is merely liable to Π

b. Success on the merits is not the standard

i. Impleader has a higher standard than counterclaims or cross-claims

c. 4 categories of derivative claims permitting impleader:

i. Contribution

ii. Subrogation

iii. Indemnification

iv. Warranty

d. No other cause of action will permit impleader

e. Why might Π oppose impleader?

i. Adds complexity

ii. Case doesn’t go to trial until all claims resolved

iii. So Π may oppose impleader and claim prejudice

8. Discovery
a. General rule: parties may obtain discovery regarding anything that is relevant to the claim or defense of any party.  FRCP 26(b)(1).
b. Successful discovery paradigm

i. Determine C/As
ii. For each element (and defense), identify the relevant legal standards and key factual issues that your review of authority tells you will arise
iii. For each component of cognizable damages or other relief, plot essential elements (and defenses)
iv. For components in iii above, identify relevant legal standards and key factual issues that your review of authority tells you will arise
v. For each element/issue defined in i-iv, identify the facts you have; determine whether they suggest a particular “theory of the case” for your side and the other side
vi. For each element/issue, identify facts you still need, including ways to rebut what you anticipate the other side will argue or attempt to prove
vii. For each fact you need, figure out how to get it; understand and use the basic discovery devices

viii. With respect to discovery items needed, identify anticipated disputes regarding discoverability, privilege, undue burden, etc., and work out the details of your position/strategy on each

c. Informal discovery devices

i. Informal witness interviews and document collection

ii. Obtaining information from government agencies and public repositories

d. Formal discovery devices

i. Interrogatories (Rule 33)

ii. Document requests (Rule 34)

iii. Depositions (Rule 30 – note utility of 30(b)(6))

iv. Requests for admissions (Rule 36)

v. Development of expert opinion testimony (Rule 26)

vi. Physical or mental examination (Rule 35)

vii. Entry upon land (Rule 34)

viii. Expert witness related disclosures (Rule 26(b))

e. Potential obstacles

i. Objections based on scope of discovery rule (Rule 26(b)(2))

ii. Objections based on other limitations (Rules 26(b)(2), 26(d), 30(a)(2), 30(d), and 33(a))

iii. Limitations resulting from protective orders pursuant to Rule 26(c)

iv. Withholding information pursuant to claim of privilege

Scope of discovery
f. SOD rule: Relevant information needn’t be admissible at trial if the discovery reasonably calculated to lead to the discovery of admissible evidence.  FRCP 26(b)(1)

g. Discovery request paradigm

i. Is this within the scope of discovery rule?
ii. Is this within the scope of things the court can limit by a protective order?

iii. Is this undiscoverable because it’s otherwise privileged?

Protective orders (Rule 26(c))

h. Court may issue protective order to prevent annoyance, embarrassment, oppression, or undue burden or expense, including:

i. Discovery can’t be had

ii. Discovery can only be had on specific terms and conditions, including designation of time and place

iii. Discovery can be had only by a method of discovery other than that selected by party seeking discovery

iv. Restrict scope of matters that can be inquired into

v. Restricting people who can be present at discovery

vi. Sealing a deposition

vii. Trade secret, etc., not be revealed except in specified way

viii. Court can review evidence in camera

i. Protective order paradigm
i. Identify probative value of information sought

ii. Identify nature and tendency of discovery request to annoy, embarrass, oppress, or impose undue burden or expense

iii. Balance i against ii

iv. Identify appropriate remedy, flexibly tailoring an order

Privilege

j. Examples

i. Attorney-client

ii. Clerical-penitent

iii. Spousal

iv. Statutory (e.g, discovery of income tax returns)

v. Self-incrimination

k. 3 categories

i. Common law privileges

ii. Statutory privileges

iii. Constitutional privileges

l. Work product immunity FRCP 26(b)(3)

i. Not the same as attorney-client privilege – may not be a conversation between attorney and client (e.g., witness statements in Hickman)

ii. Can collect material other party prepared for trial only if

1. Party seeking discovery has substantial need of the information; and

2. The party can’t, without undue hardship, obtain the substantial equivalent by other means

iii. Court must protect against disclosure of attorney’s mental impressions

iv. A person can receive her own statement (not covered by immunity)

v. Doesn’t protect the information in a compilation, only protects the compilation itself
vi. Factors for “in preparation for litigation”

1. For what purpose prepared?  Independent duty?  Usual course of business?

a. Note Carver v. Allstate: routine to collect information, but it was prepared for imminent litigation – WP applied

2. Timing – when did it occur relative to events giving rise to litigation

3. Lawyer involvement helps to establish

4. Needn’t have been prepared by or at direction of lawyer

5. Who used the document and for what?

vii. Exceptions and waiver

1. Expert materials get separate treatment

2. Witnesses can get copies of their own statements

3. WPI can be waived by disclosure to outsiders

4. WPI can be waived by giving info to witness to prepare her for deposition or trial testimony

viii. Privilege invoked via Rule 26(b)(5)

ix. Work product paradigm
1. What is the material sought?

2. What other means are available?

3. What is the theory of relevance proposed by party seeking discovery?

4. Was the material prepared in anticipation of litigation?

5. Does the material contain mental impressions of a lawyer?  Absolute immunity!
6. Is there a great need for the information and inability, without undue hardship, to obtain it through other means?

7. Has there been a waiver of WP immunity?

9. Summary adjudication
a. Types

i. 12(b)(6) motion – see above and compared to summary judgment below

ii. Default judgment – not covered 

iii. Motion for judgment on pleadings – see above

iv. Involuntary dismissal for failure to prosecute or comply with court orders

1. What – dismissal of action, with prejudice, on motion or sua sponte (very rare), for failure to prosecute the action or comply with court orders

2. Why – judge pissed off

3. When – when judge sufficiently pissed off

4. Where – Rule 41(b)

a. Key issues

b. How long with no action by Π

c. Party v. attorney misconduct – cts loathe to dismiss because of attorney misconduct

d. What level of misconduct needed to outweight due process considerations

v. Voluntary dismissal, without prejudice

1. What – Π decides to quit (no res judicata bar)

2. Why – Π may learn there’s a class action she could join, or wants to pursue in another jurisdiction

3. When – as of right, any time before service of an answer or MSJ; else, on stipulation of all parties who have appeared in the action at any time

4. Where – Rule 41(a)

vi. Voluntary dismissal, with prejudice

1. What – Π seeks to drop without obtaining judgment on the merits

2. Why – settlement

3. When – any time after pleadings have closed; if before, Π can voluntarily dismiss by filing notice of dismissal with prejudice under Rule 41(a)(1)

4. Where – Usually 41(a)(2)

vii. Entry of consent decree

1. What – type of settlement where court retains jurisdiction to enforce decree; so not really ending, but ends fight on the merits; no finding of liability of Δ, but Δ provides relief, usually injunctive

2. Why – Parties want to stop haggling over merits and provide some relief; anticipate disputes about type of relief; often used in complex civil rights cases, environmental cleanup, toxic harms, and antitrust actions

3. Where – not in FRCP

4. When – whenever

viii. Entry of judgment under Rule 68 (offer of judgment)

ix. Summary judgment under Rule 56

1. Intended to weed out meritless cases

2. Generally: Π fails to allege facts supporting an essential element of her C/A

3. 4 important issues

a. Difference between 12(b)(6) and MJS (see below)

b. Usually made be Δ

1. Because Δ must disprove only 1 element of C/A; Π would need to prove all elements

c. “Material fact” in Rule 56(c) has special meaning

1. If Δ can show Π can’t support an essential element, facts about other elements are immaterial

2. Facts of the case may not be material (e.g., color of car in car accident)

d. MSJ is awkward when movant (usually Δ) doesn’t have burden of persuasion at trial – which is usually the case

4. Standard for judgment

a. No genuine issue of material fact

b. Movant entitled to judgment as a matter of law

5. All reasonable inferences made against movant

6. Affidavits supporting and opposing motion.  FRCP 56(e)

a. Must set forth facts that would be admissible evidence

1. E.g., no hearsay

b. Burden on MSJ v. burden of persuasion at trial

c. When movant is has the burden at trial (usu. Π moving for SJ), it’s easy because the burdens are the same

d. But when movant doesn’t have burden at trial (usu. Δ moving for SJ), it’s more difficult

e. 3 ways to resolve this:

1. Δ puts evidence into record conclusively establishing non-existence of an ultimate fact and Π fails to come forward with contrary evidence raising a factual dispute; if Δ fails to conclusively establish non-existence of material fact, Π can sit back and take pot shots and Δ’s MSJ

1. This is hard and would be under-used

2. More common – Δ says Π has no evidence as to at least one essential element of its case

1. This allows for prejudicial MSJs

3. Hybrid – Δ points to one or more essential elements, says there is insufficient evidence to place that element at issue, and puts into the record whatever evidence it has negating the element; Π responds with what evidence it has; Δ then argues based on totality of evidence there is no genuine issue of material fact for trial

1. This is an unclear standard

f. Burden issue applied: Adickes v. S.H. Kress & Co.
1. One view: Court took approach #1, requiring Δ to conclusively disestablish essential element of Π’s C/A (i.e., requiring Δ to prove no policeman in the store) (this view is overruled by Celotex)

2. Another: Take a cursory look at the evidence, and see if there is enough to get the case to the jury (this is consistent with Celotex)

1. This is unlikely because the evidence Π adduced was hearsay, an unsworn statement, so violated Rule 56(e), and evidence from the trial, which couldn’t have been considered in the MSJ

g. Burden issue again: Celotex trilogy

1. Δ used #2 above, simply stating Π had no evidence proving essential elements of her C/A

2. Court held Π must, like in directed verdict, produce evidence showing dispute at to each essential element

3. Movant need only inform court of basis for its motion, and identify parts of record it thinks show absence of genuine issue of material fact

4. Δ needn’t negate Π’s claim (#1 above)

5. “We do not think [Adickes] should be construed to mean that the burden is on the moving party for summary judgment to produce evidence showing the absence of a genuine issue of material fact, even with respect to an issue on which the nonmoving party has the burden of proof.”  Celotex.

6. “The burden on the moving party may be discharged by showing – that is, pointing out – to the district court that there is an absence of evidence to support the nonmoving party’s case.”  Celotex.

7. So once movant states the basis of its motion and points to the record, Π must demonstrate a genuine issue of factual dispute

h. Anderson
1. Δ moved for SJ, claiming Π didn’t meet “actual malice” element of libel

2. Because standard for “actual malice” was “clear and convincing,” the Court necessarily weighed evidence and made inferences in favor of the movant – both against SJ jurisprudence

3. Standard is “whether the evidence presents a sufficient disagreement to require submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”  Anderson.

4. Matsushita
5. Π Zenith claimed violation of antitrust act

6. Π and Δ offered expert testimony

7. District court granted SJ because testimony of Π’s expert “did not make economic sense.”

8. Supreme Court affirmed

9. “[W]here the record taken as a whole could not lead a rational trier of fact to find for the non-moving party, there is no genuine issue for trial.”

10. Even more direct reversal of principle that judges shouldn’t 1) weigh evidence, 2) make credibility determinations, or 3) draw inferences

7. Summary judgment paradigm
a. Isolate C/A on which SJ sought

b. Isolate the one or more elements on which SJ sought

c. Specify evidence placed in the record by movant establishing the absence (or presence) of disputed facts from which reasonable jurors could decided the disputed element in favor of the party with the burden of proof

d. Specify evidence placed in the record by the party opposing the motion

e. Examine the evidence in the light most favorable to the non-movant, drawing all inferences in favor of the non-movant, and determine whether a genuine factual issue exists

1. Problem: What is a reasonable inference?!

Summary judgment versus 12(b)(6)
b. 12(b)(6) focuses on whether the complaint alleges elements of a proper C/A

c. The “wrong” alleged by Π isn’t a violation of any legal right (i.e., not a legally cognizable claim)

i. E.g., throwing fingernails at someone not a valid C/A

d. In analyzing, assume Π will prove everything alleged in the complaint
e. Complaint must be liberally construed to favor Π (if there are 2 possible ways to read something, use the way that favors Π)

f. MSJ weeds out claims when, though properly pleaded, Π cannot prove one or more essential elements (this is the “no genuine issue as to any material fact” part of Rule 56(c))

i. E.g., Π in negligence case pleads damages (so survives 12(b)(6)), but has no evidence proving damages (so falls to MSJ)

g. MSJ also applies where parties agree to facts but not to legal consequences of those facts (this is the “entitled to judgment as a matter of law” part of Rule 56(c))

