Civil Procedure Outline


I) Purpose of Civil Procedure

A) Civil procedure is all about process



1) Assures predictability and justice



2) Creates a uniform system for everyone


B) The process determines how issues of substantive law are brought before the court


C) Rules were determined by the Supreme Court



1) Rules determine how the case is advanced through its different stages:




a) Pleading




b) Discovery




c) Pre-trial




d) Trial




e) Post trial motion (j.n.o.v., new trial, final judgment)




f) Appellate process

II) Common law origins of procedure

A) Difference between causes “at law” and “in equity”



1) “at law” – used when seeking damages (King’s court)

2) “in equity” – when seeking to enforce the terms of a contract or recover non-monetary damages (chancery)

a) Had to allege remedies “at law” were inadequate (i.e. I don’t want the money I paid for he house, I want the house)


B) Pleadings

1) Common law pleadings relied on “forms of action” – highly structured system that determined to a large extent how the case would proceed (taken from English common law, or court derived law)

a) Each form of action had a specific writ which then determined how the case could proceed, what sorts of recovery could be asked for, and the type of trial

b) Much of this rigidity stemmed from the limited jurisdiction of the courts

i) Courts were broken down into local jurisdiction (controlled by the local noble) and the King’s court (the King’s court only had jurisdiction over limited matters)

ii) Claims could only appear before the King’s court if local courts couldn’t provide a remedy

iii) King’s Court only had jurisdiction over crimes that “broke the peace”, however civil cases tied to one of these criminal offenses could also be tried in the King’s Court ( this leads to a huge proliferation of “crimes” that were simply shams to get cases into the King’s Court

iv) Each form of action under this system had a corresponding writ as defined by the chancery

2) Code pleading evolved as a result of legislative action ( focuses much more on the facts involved, more detailed than the Federal Rules

a) First began in New York in 1848 ( legislatures began to abandon the common law write system in favor of formalized codes


i) Abolished forms of action


ii) Merged courts of law and equity

iii) Writs were replaced with fact pleading to speed up the process (get the facts out there at the beginning to start framing the litigation)

iv) Establishes the term “ultimate facts” – explain the critical facts of the litigation

3) Modern Federal Rules (adopted in 1938) uses a notice pleading system – little detail, simply give notice to defendant that they are being sued ( what the allegation is and when they must respond (Rule 8(a)(2) and (3) short clear statement)


a) In the federal rules the complaint is the key first step



i) Starts the process with the court (starts the clock ticking)



ii) Gives the other party notice of the issues involved



iii) Begins to establish facts (much more detailed during discovery)



iv) Helps to establish the issues involved

-At common law the narrowing process continued until only a single issue was involved

-Today much less narrowing occurs, in fact joinder rules actually allow extensive addition of issues so everything can be resolved at once





v) Guides the discovery process




b) Much of the modern rules take their guide from the common law, but:





i) Pleadings are more streamlined and less regimented





ii) Discovery is much more extensive and important





iii) Joinder rules are much more liberal

c) Key concept is the limited jurisdiction of Federal courts, they can only assert jurisdiction if they have both subject matter (diversity or federal question, which can stem from a federal statute) and personal jurisdiction (relationship between the parties involved and the state where the court is sitting)



4) Rule 11 serves as the ethical guide for a pleading


C) Responses

1) Common law defendants had a very limited number of responses to an allegation, most of which still exist in a more flexible form in the modern rules




a) Demurre – don’t dispute the facts, but claim there is no cause of action

i) This is equivalent to a modern Rule 12(b)(6) motion – failure to state a claim upon which relief can be granted

ii) A Rule 12(b)(6) motion is used when the claim is insufficient on its face – it does not dispute the facts or even the allegations, it is simply saying there is nothing there upon which relief can be granted

iii) A Rule 12(b)(6) dismissal is an adjudication on the merits of the claim for purposes of finality

b) Dilatory pleas – do not challenge cause of action or facts, but question proper procedure


i) No subject matter jurisdiction – Rule 12(b)(1)


ii) No personal jurisdiction – Rule 12(b)(2)


iii) Improper venue (location for litigation) – Rule 12(b)(3)


iv) Insufficiency of process – Rule 12(b)(4)


v) Insufficiency of service of process – Rule 12(b)(5)

c) Traverse – denial of factual allegations

d) Confession and avoidance – agree to cause and facts, but bring in additional mitigation facts

i) An affirmative defense (brings in additional facts rather than denying some of the alleged facts as in a traverse) – Rule 8(c) controls lists affirmative defenses and requires that they be asserted in the responsive pleadings (answer)



2) Modern response to an allegation




a) Make motions (Rule 12, summary judgment, etc.)

b) Answer the charge (admit, deny, don’t have enough information to each averment in the complaint)

c) Assert counterclaims (compulsory or permissive) over plaintiff

III) Initiating a complaint

A) Get the client’s story and begin framing the questions


B) Decide between state and federal court



1) Does jurisdiction control (can the suit even be filed in federal court?)



2) What sort of judge is more desirable?




a) Federal judges are more like managers, more hands-on approach

b) State judges are often elected, take a more hands-off approach to avoid conflicts of interest, antagonizing parties

c) Awards can vary greatly



3) Different procedural avenues available in different courts, different statutes


C) Assuming federal court, important questions to ask:



1) Does the court have personal jurisdiction (physical connection to the people)?



2) Does the court have subject matter jurisdiction (federal question, diversity)?



3) Is the court where the claim filed the proper venue?



4) What substantive law will be applied?

a) Erie doctrine – a federal court sitting in diversity jurisdiction will apply the substantive law of the state wherein the judge sits

b) Conflict doctrine – if the law of more than one jurisdiction applies


D) Drafting the complaint



1) The burden of pleading follows the burden of proof
a) Determine what issues are important and what facts need to be included to support the allegation made

b) Keep in mind the likely jury instruction at the very end, what substantive law applies, and include that language in the complaint

2) The pleadings shape the case as it goes into discovery, largely determining what is and is not discoverable

E) Standard for dismissal (always important) – a complaint should not be dismissed unless it is clear the plaintiff cannot prove any of the facts in support of the claim

1) Case: People ex rel. Dept. Transp. v. Superior Court – Suit against CalTrans where plaintiff’s attorney used a check-box complaint and the court ruled it did not state sufficient facts for CalTrans to respond – complaint had to be amended


F) Ethical obligations (Rule 1 and Rule 11)



1) Rule 11 applies to any papers filed with the court




a) Any monetary sanctions go to the court, not the adverse party



2) Cases:

a) Business Guide – Business Guide claimed competitor was copying their guide based on “seeds”


i) Attorneys filed TRO (stop things immediately, give time to investigate)

ii) Judge’s law clerk discovers that there were actually no copied seeds, no basis for the case

iii) Magistrate judge finds that there was no cause for sanctions for the initial TRO, but that the attorney’s should be sanctioned for failing to adequately investigate the allegations after the errors were brought to their attention




b) RTC v. Gerbode – Long standing and very acrimonious litigation

i) Plaintiff was attempting to completely mis-apply a RICO statute that had recently been decided against them

ii) Court applies sanction for asserting a frivolous claim (no basis in law or a reasonable extension Rule 11(b)(2))



3) Policy questions

a) Sanctions are not intended as a form of compensation, they exist to deter undesirable behavior

b) Not intended to punish bad conduct as much as prevent it

IV) Allocating the Elements of Pleading

A) Elements, the 3Ps, the burden of . . .



1) Pleading – establish the allegation



2) Production – produce the evidence necessary to support the allegations

3) Persuasion – convince the trier of fact that a preponderance of the evidence warrants the claim for relief


B) Who has the burden?



1) Generally the plaintiff must carry each element



2) Exceptions:

a) Affirmative defenses – defendant must assert these in their answer and then prove them at trial

b) Contributory negligence – gray area, both sides must deal with this

3) Case: Gomez v. Toledo – Gomez claimed that he was deprived of due process when he was fired so he brought suit for reinstatement

a) Toledo filed a 12(b)(6) motion asserting that he had qualified immunity and therefore could no be sued and that Gomez had to show bad faith in the dismissal to break the immunity

b) The trial and appellate courts determined that bad faith was an element the plaintiff (Gomez) had to prove, the Supreme Court reversed saying that immunity was an affirmative defense and therefore Toledo had to prove good faith in the termination – defendant was in the best position to know the facts involved, therefore he had to prove them


C) Answer to a complaint (the adverse party)



1) Rule 7 controls the form of the answer

a) Rule 7(a) – a plaintiff is only required to reply to a counterclaim if it is explicitly denominated as such in the answer

b) Rule 7(b) – motions available, those that must be made together or are waived and those that are always available

c) Rule 7(c) – common law pleadings that are no longer available



2) Rule 8 details the claims and defenses available and how they must be asserted

a) Rule 8(b) – go through each averment in detail and admit, deny, or insufficient information to admit or deny ( denials must be specific

b) Rule 8(c) – affirmative defenses that must be asserted in the answer or are waived



3) The answer has four elements




1. Specific affirmations or denials of averments




2. Affirmative defenses to any allegations




3. Motions to dismiss




4. Assertion of counterclaims against the plaintiff



4) Rule 12 – The most important rule for the defense




a) Rule 12(b) – allow attack on the complaint for technical grounds

b) Rule 12(g) and (h) – requires that if you make any pre-answer Rule 12 motions you MUST also include any Rule 12(b)(2)-(5) motions or they are waived for ever

c) Rule 12(f) – have something struck from a complaint

d) Rule 12(e) – can have something more definitively stated

e) Rule 12(c) – can move for a judgment on the pleadings before any discovery but after the pleadings are done (complaint and answer)



5) Pretrial strategies for a defendant:




a) Pre-answer motions – Rule 12




b) Forego motions and simply make them in the answer



6) Forms of denials: General vs. Specific

a) Rule 8(b) – if an averment contains multiple parts each one must be addressed separately in the denial (blanket denials are not formally allowed, but then each averment is only supposed to cover one issue/fact)

b) Cases: 

i) Zielinski v. PPI – forklift operator injured on the job, lots of contention about who owned/leased/operated the forklift etc., basically who should be sued

a) One averment contained two facts: 1) forklift owned and operated by PPI was 2) operated negligently ( PPI made a blanket denial (obvious assumption was that they were denying negligence, not ownership)

b) Insurance company investigated and discovered that the forklift was owned by CCI not PPI (both covered by insurance company)

c) Since the denial was misleading and lead to the expiration of the statute of limitations before substitution could be made the court instructed the jury that the forklift was owned by PPI ( a lie, but served the interests of justice and in the end had the same effect (the insurance company was paying)

d) Rule 15(c)(3) – the doctrine of relating back – if the initial suit was brought in a timely fashion and was accurate except for naming the wrong party the complaint can be amended to substitute in the correct party and it still functions as if the party had been named from the beginning (basically a mechanism to avoid the sort of problem seen in this case where the suit was brought in good faith with the best information available to the plaintiff but a mistake as to the defendant was made) – However the plaintiff must prove the new party had notice





ii) Layman v. S.W. Bell – Layman was suing Bell for property damage

a) Layman averred that Bell had come onto her land without permission and damaged it, reducing its value

b) Bell did not assert any affirmative defenses in their answer

c) At trial Bell attempted to assert an easement

d) Trial judge determined that the easement was an affirmative defense rather than negating one of the elements and did not allow it

e) Test: does the defense rest on facts not necessary to make the allegation (basically is it introducing a new fact rather than attacking on of the averments made in the complaint)?


D) Amendment of pleadings



1) As of right – Rule 15(a)




a) Can be done any time before the answer is filed




b) Within 20 days of receiving a pleading that requires no response



2) Amendment is also allowed at any time at the discretion of the court



3) Cases: 

a) Beeck v. Aquaslide – suit about a defective water slide

i) Prejudice: initial burden of amendment is on the party seeking the amendment, after that the adverse party must show why the amendment would be prejudicial 

-Aquaslide wanted to amend their answer very late in the suite to say they were not the manufacturer of the slide even though several investigators had already agreed that they were ( the slide designs were all very similar supposedly and other manufacturers had copied their design so the mistake was common)

b) Moore v. Baker – plaintiff initially sued about a lack of informed consent about surgery

i) Defense moved for summary judgment on the issue of informed consent which caused the plaintiff to ask for leave to amend her complaint to include an allegation of negligence

ii) Court ruled against request since negligence had never been an issue during discovery, the issue of informed consent dealt only with things that happened before the surgery while the issue of negligence dealt with things during the surgery ( two completely different issues

iii) This dealt with Rule 15(c) (relating back) ( the statute had run on negligence, the only was she could make a claim was if she could get it to relate back to the initial informed consent claim

c) Bonerb v. Caron – plaintiff sought recovery for injuries suffered from a defective basketball court in a rehab facility


i) Plaintiff subsequently wanted to add claim of “counseling malpractice”

ii) The addition was allowed since it stemmed from the same circumstances, the injury on the basketball court was the result of mandated activity required in rehabilitation, therefore it was all a single transaction 



4) Implied amendments – Rule 15(b)

a) If new information comes in during the trial the parties may move to have the pleadings amended to reflect this new information (court must determine if it is close enough to the evidence in the pleadings to be added)



5) Adding a party – Rule 15(c)(3)

V) Joinder of claims and parties

A) Rule 17 – every action must be prosecuted in the name of the party in interest


B) Rule 18 – Joinder of claims

1) If a party has a claim against another they may join any other claim whether related or unrelated


a) Related claims come in under supplemental jurisdiction


b) Unrelated claims must have their own independent jurisdiction

2) Permissive rule – you may join claims, you are not compelled to


a) Under the FRCP you do not waive the right to a claim you fail to join

b) At common law “splitting a cause of action” was not allowed – if you failed to bring a claim when you could have you are barred from brining it later (res judicata) ( more on this during claim and issue preclusion

C) Rule 13 – Counterclaims and Cross-Claims



1) Rule 13(a) – compulsory counterclaims

a) A counterclaim arising out of the same transaction MUST be brought or you waive the right to it

b) Exceptions:


i) Claim was not “ripe” at time of pleading


ii) Claim was the subject of other litigation


iii) The court could not obtain personal jurisdiction over the claim

c) Statute of limitations relates back to the filing of the initial complaint under the doctrine of relating back, this does not hold for permissive counterclaims



2) Rule 13(b) – permissive counterclaims

a) Claims not related to the transaction that the court may not have subject matter jurisdiction over ( would have to prove jurisdiction

3) Case: Great Lakes Rubber v. Cooper – Great Lakes sued two employees who had left GL and started their own company for stealing trade secrets


a) Cooper filed counterclaim for antitrust violation

b) Court dismissed original claim for lack of subject matter jurisdiction leaving the antitrust counterclaim 

c) GL then brings the same claim again (not precluded since it was dismissed for lack of subject matter jurisdiction, not on its merits) as a counterclaim and it is maintained under supplemental jurisdiction Rule 13(a)



4) Rule 13(g) – cross-claim

a) Situation: Plaintiffs sues two defendants D1 and D2 ( D1 can then file a cross-claim against D2

b) A cross-claim is not against an adverse party, necessarily, unlike a counterclaim

c) Cross-claims must arise out of the same original transaction

5) The court can always gain supplemental jurisdiction on any claim arising from the same original transaction

a) Burden to show relation falls on the party asserting a claims


D) Rule 20 – permissive joinder (activated by someone in the posture of a plaintiff)



1) Two tests:




1. Relationship between plaintiffs and defendants the plaintiff wants to join




2. The parties must all have the same general question in common

2) Case: Mosley v. GM – ten individual suing for breach of federal civil rights want to be joined as plaintiffs


a) GM argues they each have different specific claims – circuit court agrees

b) On interlocutory appeal the Circuit court found that they have common questions of civil rights violations and could therefore be joined


E) Rule 21 – misjoinder



1) If a party is joined by mistake the suit is not dismissed, but that part is


F) Rule 14 – third-party practice and impleader



1) Situation of “if me, then him too”

2) A defendant can bring in a third party liable to them as a result of the defendant’s liability to the plaintiff (defendant then becomes a third-party plaintiff)

a) Third-party defendant’s liability is predicated on liability of the third-party plaintiff



3) Options for third-party defendants




a) Assert Rule 12 defenses against either original plaintiff or third-party plaintiff




b) Assert counterclaims or cross-claims arising from the same transaction




c) Implead more parties



4) Original plaintiff’s options




a) Make claims against third-party defendant if they arise from the original claim




b) Join additional parties

5) Cases:

a) Watergate Condominium – situation of attempted impleader

i) Parties: plaintiff (owners association) hire managers (defendants) to maintain the property who hire and engineering firm (defendant) to draw up specifications and recommend repairs

ii) Defendants attempt to implead the people who actually did the work, but rather then an “if use then them too” theory they basically argue that the repairs were done defectively and therefore the third party is directly liable to the home owners

iii) Plaintiffs were alleging the repairs were done to spec, but that the spec was wrong

b) Kroger – case about electrocution of Kroger’s husband when he was riding in a crane basket and touched some wires

i) Parties: Kroger (plaintiff, from Iowa) sues Omaha Public Power District (OP) (defendant, from Nebraska)

ii) OP impleads Owen (the crane operator, from Iowa)

iii) Kroger then files a claim against Owen

iv) OP wins summary judgment for lack of liability – dismissed from case

v) Leave Kroger and Owen, but both are from Iowa, so no diversity jurisdiction

vi) The Supreme Court rules that Rule 14 does not establish an independent source of jurisdiction ( there must be jurisdiction over the impleaded party or the suit cannot continue

-Owen should have been dismissed with OP anyway since the dismissal against OP meant they had no liability, and if that was the case Owen could have no liability either (remember Rule 14 “if me then him too”

-Supplemental jurisdiction could operate the other way if the third-party defendant asserted a claim arising out of the same transaction


G) Rule 19 – compulsory joinder



1) Necessary vs. Indispensable parties (is joinder feasible)

a) If they are necessary and you can get jurisdiction they MUST be joined

b) If they are necessary but you cannot get jurisdiction the court must determine if the suit can continue or if it must be dismissed

c) Join parties who’s interested will be affected by the litigation, if they cannot be joined for some reason then must determine if the litigation must be stopped

2) Case: Helzberg’s Diamond Shops – about enforcement of a contract about jewelry shops in a shopping mall

a) Had a contract with Valley West (VW) that no more than two additional full service jewelry shops would be allowed to open in the mall – VW signed a contract to allow a third additional shop

b) VW moved for dismissal because the third party Lord’s could not be joined ( the court denied the dismissal and found that VW was fully at fault for the problem and any inconsistency after litigation was VW’s problem (basically it could be forced to fulfill both contracts)


H) Rule 24 – Intervention



1) Rule 24(a) – intervention by right




a) Considerations:





i) Timely application for intervention





ii) Is a statute involved?





iii) Conditions:






1. Overlapping interests






2. Interest will be impaired if not allowed to intervene






3. No other party already adequately represents their interest



2) Rule 24(b) – permissive intervention

a) Is there a common question or issue being litigated that will affected the intervening party – the court has discretion to make this determination

b) The court must also determine if their intervention will prejudice the proceedings (is it too late, too disruptive, etc.)



3) Relation between Rule 24 and Rule 20




a) Under Rule 24(a) the outsider must show inadequate representation

b) Under Rule 24(b) they simply must show a common question, whereas under Rule 20 they must show a common question AND a common transaction (Rule 20 is more narrowly applied to a specific incident)



4) Cases:

a) NRDC v. USNRC/NMEIA – about environmental impact reports and licenses to mine and refine uranium

i) NRDC wants to require the USNRC/NMEIA to require EIRs before granting licenses

ii) United Nuclear (already has a license) intervenes without objection

iii) Other groups attempt to intervene but district court denies, saying UN will represent them

a) Appealed to the 10th circuit which reverses saying that UN has conflicting interests, therefore cannot represent (Rule 24(a))

b) Martin v. Wilks – lengthy litigation around race discrimination in a fire department – Stands for assertion that if you are not a party to a lawsuit you are not bound by its holding and you are not required to intervene, you must be affirmatively brought in


i) Facts/Procedural history:

-Initial suit NAACP v. Birmingham involving civil rights violation – racial discrimination against black firefighters

-Firefighters were denied intervention when they attempted to enter the suit at the end to protest the settlement

-A separate group of firefighters asked for an injunction to block the settlement – rejected on the merits

-A third group of white firefighters (Wilks) alleged discrimination because of the settlement and a group of black firefighters intervened (Martin) to defend the settlement

ii) District court ruled that the firefighters protesting the settlement were bound by the consent decree

iii) The Supreme Court overruled the district court saying that unless you were a party you are not bound by its holding

-The white firefighters could have been brought in as parties, but were not, therefore they are not bound, there is no compulsion for them to intervene even if they believe their interest is going to be affected

iv) In response Congress enacted legislation that in employment discrimination suits if you are aware of the litigation and choose not to become involved you are bound by the holding

I) Interpleader: Rule 22 vs. 28 U.S.C. § 1335


1) When to use interpleader

a) Offensively – in cases of multiple defendants all laying claim to a piece of property the plaintiff can bring them all in and let them fight it out thus protecting the plaintiff from multiple liability

b) Defensively – a defendant can bring in multiple plaintiffs to be sure the proper plaintiff receives the property



2) When to use Rule 22 vs. § 1335




a) § 1335

1. Minimal diversity: between at least two of the claimants




2. Amount in excess of $500

3. National service of process

4. Venue in any state where claimants reside

5. Judge can file injunctions to halt any other lawsuit relating to the claim




b) Rule 22





1. Full diversity: between plaintiff and claimants





2. Amount in excess of $75,000 (to cover diversity jurisdiction)





3. Service is bound by geography





4. Venue must be where one of the claimants resides

c) § 1335 is preferable, but only applies if at least two of the claimants are diverse, if everyone is from the same state and the plaintiff is from a different state he’s stuck with Rule 22 or no interpleader at all



3) Case: Cohen v. Philippines – disposition of some art of questionable ownership

a) Cohen is in possession of $5 Million in paintings from Braemer (an agent for Marcos)

b) Cohen is interpleading Philippines and Braemer since they both claim ownership of the art

c) Marcos intervenes under Rule 24(a) because she claims ownership

i) Her interests are adverse to Braemer because he claims she owes him money and is placing a lien against the art

d) Under Martin v. Wilks if all of the parties are not in the suit Cohen could be held multiply liable ( he has to have them all in


J) Rule 23 – class actions



1) History




a) Became popular after the 1966 amendments to Rule 23




b) Lots of suits in the 1960s (civil rights) and 1970s (products)




c) Fell out of favor in the 1980s – viewed as blackmail of the defense

d) Have a renaissance in the 1990s driven by defendants – get all of the plaintiffs in and that way they are all bound by the single verdict, dispose of everything at once



2) Conditions of Rule 23




a) Rule 23(a) – prerequisites for a class (AND rule)





1. Numerosity – too numerous for normal joinder rules





2. Commonality – they all have the same question of law/fact





3. Typicality – they all have similar claims/defenses

4. Adequate representation – named party will adequately represent the interests of the class (two issues: 1. Named plaintiff is representative, 2. the lawyer has the resources/experience to run the suit)




b) Rule 23(b) – class action maintainable (OR rule)





1) Separate prosecution would risk: (prejudice class)






A) Inconsistent results OR






B) Results of one member would bias others’ interests

2) Party opposing class has acted/failed to act (discrimination class) – generally involves mainly injunctive or declaratory relief

3) Common question of law or fact predominates over individual claims

c) Common Law requirements:

1) Class must be definable

2) Representative plaintiff must be a member of the class at the time of filing and certification




d) Notice and Opt-out

i) Under Rule 23(b)(3) there must be a reasonable attempt to notify the members of the class and they must be given an opportunity to opt-out of the class action (and thus not be bound by its determination)

e) Interlocutory appeal – Rule 23(f) allows immediate appeal of the certification or non-certification of a class at the discretion of the court of appeals



3) Types of class compensation:




a) Common pool fund

b) Fluid class recovery ( establish liability then look at the industry to determine statistically the frequency of the liable activity and assess a penalty that way (often done in cases of price fixing)

4) Cases: 

a) Hansberry v. Lee – attempt to hold a non-party bound by the results of a previous class action suit – Stands for adequacy of representation


i) Two different suits:

a) Burke v. Kleinman – class sued four individuals to enforce a racially restrictive covenant ( parties in collusion stipulated that 95% of the residents had approved the covenant so it was in force

b) Lee v. Hansberry – sued to enforce the covenant ( Hansberry’s argue the covenant was never in force because less than 95% of the residents had approved it – district court ruled the previous ruling was binding





ii) Question for the Supreme Court:

1. Were the Hansberry’s adequately represented originally? No






2. Were they in privity with any parties? No

3. Were they represented by a class? No – the class were plaintiffs attempting to enforce the covenant, the Hansberrys are defendants protesting the covenant

4. The Hansberrys were not adequately represented in the first suit, therefore their Due Process rights were violated and they can collaterally attack the covenant

b) Shutts – large price fixing class action brought in Kansas – about personal jurisdiction

i) Courts cannot subject a party to their jurisdiction unless they can demonstrate some sort of connection

-Mainly applies to defendants, plaintiffs generally concede jurisdiction when they file suit

ii) In Shutts the majority of the plaintiff class were not citizens of Kansas but the Supreme Court finds that since they did not opt-out they conceded jurisdiction to a Kansas court

-This questions becomes very difficult in a Rule 23(b)(1) or (2) class where there is no mandatory opt-out provision – runs into Due Process issues

VI) Discovery

A) Purpose



1) Establish all of the facts in the lawsuit



2) Preserve evidence



3) Determine what testimony is available on each allegation



4) Identify the relevant issues



5) Evaluate strengths and weaknesses of the case



6) Helps to lock in witness statements – depositions especially



7) Allows an evaluation of each witness – how good/bad are they?


B) Types of discovery



1) Depositions – very useful, especially oral



2) Interrogatories – written questions that help frame what to discover



3) Physical/mental exams – only applies if condition is relevant/at issue




a) There is no privilege between a court appointed examiner and a party



4) Document production



5) Subpoenas

6) Requests for admission (helps to narrow the scope of the inquiry, the more that is admitted the fewer issues must be decided at trial)

C) Timing of Discovery



1) Three important time frames:

a) Rule 16 – scheduling conference for preliminary planning within 90 days of defendant filing a response and within 120 days of filing the complaint

b) Rule 26 – attorneys must meet within 21 days of scheduling conference to map out the discovery process

c) Rule 26(f) – discovery plan must be submitted to judge within 14 days of meeting


a) This is when automatic discovery must take place


D) Rule 26(a) – automatic disclosure



1) Rule 26(a)(1) – what to disclose




a) Name of every individual with information to support your claim or defense




b) Any documents supporting your claim




c) Calculations of damages




d) Relevant insurance policies/information




e) Exemption

2) Depositions only take place before the scheduling conference if there is a concern the witness will not be available and the evidence must be preserved (death, deportation)

3) Automatic disclosure of witnesses

a)Rule 26(b)(2) – expert testimony



i) Must disclose:




-Name




-Opinions and the data they are drawn from




-Any reports prepared




-Payment




-Qualifications




-Any trials they have testified at in the last four years



ii) Expert can be deposed by the adverse party

iii) Any expert expected to testify must be disclosed at least 90 days before trial


b) Ordinary witness – testifying to personal knowledge, not expert knowledge

i) The entire witness list containing anyone who MAY be called must be disclosed at least 30 days before trial


E) Rule 26(b)(1) – scope



1) Covers any unprivileged information relevant to the claim/defense



2) Relevance – anything that can help either side prove or disprove an issue




a) Thing discovered need not be admissible if it leads to admissible evidence




b) Relevance relates to the substantive law at issue




c) Legal relevance: will prejudice outweigh value or presenting the evidence



3) Cases:

a) Blank v. Sullivan & Cromwell – plaintiffs alleging sexual discrimination in hiring practices

i) Plaintiffs asked questions about promotion practices in an interrogatory – the defense objected alleging it was outside the scope of inquiry

ii) The court ruled that while the question might not be directly relevant it might elicit other relevant information

b) Steffan v. Cheney – Steffan, an admitted homosexual, resigned from the Naval academy before being discharged, brought suit for being constructively discharged and alleging that the rule was unconstitutional

i) In a deposition Steffan exercised his 5th amendment right against self incrimination when asked if he engaged in homosexual activity

ii) Court ruled that the question was outside the scope of the inquiry – the inquiry was about him admitting to being a homosexual, not about his engaging in homosexual activity – used a narrow definition of relevance


F) Using discovered materials



1) Depositions – Rule 30 and 31

a) Limited to 10 per side, not to last more than a single 7 hour day (court can increase the number or time at its discretion)

b) Must give notice to all parties before conducting a deposition

c) Oral – most effective and most costly type

d) Written – less effective, seldom used, must disclose questions before the deposition and allow cross-questions and counter-questions

e) Use of depositions – Rule 32

i) At trial by any party to impeach testimony ( goes into the record is witness denies the deposition answer

ii) If the witness is unavailable

ii) Against an adverse party to support your case



2) Interrogatories – Rule 33




a) A list of not more that 25 questions (including sub-parts)




b) Good means of getting the foundation for future depositions

c) Interrogatories are answered with the advice of council and are sworn statements

d) Council can object to interrogatories if they ask about privileged information

i) However, interrogatories are not automatically objectionable even if they ask about an opinion or contention about a fact or an application of law to fact ( seems like they are trying to get at the attorney’s strategy, but it may still be permissible

G) Document production requests


1) How to request documents:

a) Use Rule 34 request against a party to obtain specific documents

b) Use a Rule 45 subpoena to request documents from a non-party witness

2) Rather than producing specific documents you can simply allow the requesting party access to the relevant files – this can be dangerous, they might find other interesting things

3) Documents intended solely to be used for impeachment need not be produced

4) Adverse party cannot request items stemming from work product unless there are extraordinary conditions and the court determines that there is no other way to obtain the information (i.e. photos of an accident scene taken by your attorney)


H) Mental and physical examination – Rule 35



1) Only parties may be examined



2) An exam can only be ordered if the party’s mental or physical condition is at issue

3) Waiver rule – if the party or their attorney requests a copy of the results of the exam or deposes the doctor the adverse party can request copies of the results of any examinations conducted by other doctors, privilege is waived

4) Case: Schlagenhauf v. Holder – bus driver who got in an accident

a) Court held that you need only be a party to a suite, not necessarily a plaintiff or a defendant, to be ordered to undergo an examination


I) Requests to admit – Rule 36



1) Party can ask another party to admit the veracity of facts or documents




a) Establishes the fact as true for the purpose of the current action



2) Helps to streamline the litigation and dispose of issues quickly


J) Duty to supplement – Rule 26(e)



1) Three broad areas that must be supplemented




a) Names of new people who may have relevant information




b) New experts

c) Must correct or clarify a prior response if it contained inaccurate or incomplete information

2) Failure to supplement may lead to sanctions or the court may disallow information that was not disclosed

K) Privilege – Rule 26(b)(3)

1) Stems from the idea that free communication in certain relationships is do important we want to encourage it by protecting it

2) Attorney – Client privilege is absolute and stems from the common law

3) Attorney work product is also covered, but not an absolute privilege


a) Opinion work product – absolute immunity

b) Ordinary work product – may be discoverable if the information cannot be obtained any other way

4) Attorneys will generally not take verbatim notes in an interview because those can be discovered, instead they will take shorthand impressions of the interview which then become opinion work product and are not discoverable

a) Generally interview rather than depose favorable witnesses, that way they are not locked into a specific account

5) Parties and witnesses are always allowed to obtain copies of any statements they made to another lawyer, but this only covers the explicit statement, not the notes the attorney may have made about the statement

6) Case: Hickman v. Taylor – tug accident leading to a number of deaths

a) Lawyers for the tug owners took statements from a number of witnesses and survivors at the time of the accident

b) The plaintiffs submitted a three part interrogatory that asked:


1. Were statements taken


2. If so produce them


3. If not written then produce copies of the recollection of the statements

c) Plaintiffs argued that since the statements did not involve communications between attorney and client they were not privileged


i) No work product privilege existed at this point

d) The case went to the Supreme Court

i) Held that while no privilege may have existed the information could have been obtained another way (interviews, etc.)

ii) This sort of discovery is objectionable because it is trying to convert the work and recollections of the attorney on one side to the benefit of the other side

iii) Establishes that the work product of an attorney (interviews, memoranda, statements, documents, etc. discovered or prepared in anticipation of litigation) is privileged unless the information cannot be obtained any other way and the lack would be prejudicial


-Also covers mental work product – opinions and impressions


L) Expert witnesses – four categories



1) Retained and expected to testify




a) Subject to rule 26(a)(2) and (b)(4)

b) Must turn over their name and a copy of any reports, their qualifications, and any compensation

c) Information must be disclosed at least 90 days before trial

d) Can be deposed by adverse parties



2) Retained but not testifying




a) Consulted and paid

b) May not be testifying because you don’t like their opinion or they might make a bad witness

c) The facts from these witnesses can usually only be discovered under exceptional circumstances (i.e. the only source of facts that would be lost otherwise)

d) No requirement to disclose their name



3) Informally consulted




a) Not paid, don’t expect to use them

b) Can never be discovered, consultation is covered by attorney work product



4) Experts with fact information




a) Treated like an ordinary witness with firsthand information – Rule 26(a)(1)

5) Case: Chiquita v. Reefer – Chiquita lost a bunch of bananas because Reefer’s boat busted

a) Both sides had ample opportunity to examine the ship – Chiquita had an expert on the dock do it as soon as the ship landed

b) Reefer failed to take their opportunity – they should not benefit from Chiquita’s foresight

c) Although the expert had fact information the court treated him as an expert witness for Chiquita

M) Enforcement



1) Rule 26(g)




a) Requires every filing be signed




b) Attorney certifies that everything is appropriate and accurate




c) Violation leads to mandatory sanction ( scope is within court’s discretion





i) Contrast to Rule 11 where court MAY sanction



2) Rule 26(c) – protective order




a) Can be used to protect a witness from embarrassment or harassment




b) Can protect a non-testifying expert from being deposed by opposition

c) The judge has broad discretion to determine when a protective order should be granted, its extent, and the kind of protection to give

d) Case: Stalnaker v. K-mart – sexual harassment case against K-mart employee

i) Defendant sought a protective order for third party employees regarding intimate consensual relationships with the accused

ii) The court ruled that the questions could be asked, but that the answers had to be confined to this suit

-While probably not admissible at trial, the questions might elicit information that could lead to admissible evidence or other discoverable information to support the case



3) Rule 37

a) If an adverse party is not complying with a discovery request you can make a motion to compel – the first step towards getting sanctions

b) Rule 37(a)(2)(A) – requires parties to attempt to resolve the problem themselves

c) If a motion to compel is denied the judge may also issue a protective order

d) Failure to comply with a compel order (or any order) may garner a range of sanctions from contempt of court to dismissal of the claim with prejudice



4) Three general types of discovery problems




1. Stonewalling – too little discovery/disclosure




2. Over breadth – too muck discovery/disclosure (drown them in information)




3. Disparity in resources – one side can discover the other into bankruptcy



5) Case: Chudasama v. Mazda – case of discovery gone horribly wrong

a) District judge basically ignored every motion by Mazda regarding discovery which caused Mazda to drag its feet and resist until the judge finally entered a summary judgment against them as a sanction

b) The Court of Appeals overruled the judgment and said the sanction was far too harsh ( basically the judge was the problem, not the parties


N) How discovery takes place:



1. Automatic turnover:




a) Rule 26(a)(1)





i) Names of individuals with information favorable to your claim/defense





ii) Documents supporting claim/defense





iii) Damage calculations





iv) Insurance policies




b) Rule 26(a)(2) and Rule 26(b)(4)





i) Experts likely to testify and copies of any reports 90 days before trial




c) Rule 26(a)(3)





i) Ordinary witness list




d) Rule 26(b)(3) – party and non-party witness statements




e) Contention interrogatories – Rule 33(c)



2. Exceptions




a) Attorney work product (unless substantial need and undue hardship)




b) Attorney opinion work product – undiscoverable




c) Informally consulted experts




d) Other privileges

VII) Trial, judgments as a matter of law, and post-trial procedure

A) Rule 55 – default judgments



1) Applied against a defendant who fails to plead or otherwise defend



2) Default judgment is a final and binding judgment



3) Two ways default can be entered




a) By the clerk – if the complaint specifies an amount certain

b) By the court – if the complaint does not specify an amount the court can hold a hearing to determine the damages

i) Defense is not even entitled to notice unless they have already appeared in the action already

ii) If defense has appeared they get 3 days



4) Defaults can be set aside for good cause – Rule 55(c)




a) If it has already been entered can ask for relief under Rule 60(b)



5) A default judgment ends a suit immediately with no discovery at all



6) Operates as an adjudication on the merits for preclusion


B) Involuntary dismissals – Rule 41(b)



1) Judgment against the plaintiff – flipside of a default judgment



2) Generally entered for failure to prosecute a claim



3) Operates as an adjudication on the merits for purposes of preclusion


C) Voluntary dismissals – Rule 41(a)

1) A plaintiff can voluntarily dismiss a suit once, the second time it operates as an adjudication on the merits

2) Dismissal can be done in one of three ways

1. Automatic right if done within specified time limits (before answer or motion for summary judgment is served)


2. With the stipulation of all parties


3. By permission of the court

3) Cannot take a voluntary dismissal if there is a counterclaim which requires the original claim to maintain jurisdiction


D) Summary judgment (in al its forms)



1) Timing




a) Different kinds of judgments “as a matter of law”





i) Summary judgment – before the trial





ii) Directed verdict – during the trial





iii) Judgment non obstante verdicto (j.n.o.v.) – after the verdict




b) When to file summary judgment





i) Plaintiff must wait 20 days from filing complaint to file the motion





ii) Defendant can file at any time





iii) 10 days between filing of motion and hearing on it




c) When to move for directed verdict (only available in jury trials)





i) ALWAYS after the plaintiff’s case






-Judge can grant, deny, or reserve judgment






-Gets the motion in the record to preserve the right later on





ii) MUST BE MADE by both parties after both cases are closed






-This is required for a j.n.o.v. motion after the verdict

d) J.n.o.v. must be filed within 10 days of the judgment (jurisdictional, there is no flexibility in this time limit)

i) Rule 50 views this as a renewal of the motion for directed verdict not a new motion, therefore the directed verdict motion MUST be on the record before the judgment for the j.n.o.v. to be allowed



2) Standard of proof

a) Summary judgment vs. Rule 12(b)(6) motion

i) Rule 12(b)(6) – no legal claim based on the facts alleged in the pleadings 

ii) Summary judgment – there would be a legal claim if they could prove the elements, but based on the evidence available they cannot prove the elements

-Celotex sets the standard for summary judgment at the same level as j.n.o.v. or directed verdict

-Prior to Celotex the moving party essentially had to present affirmative evidence that an element couldn’t be proven (very high burden); after Celotex they simply had to prove that the opposing party couldn’t/hadn’t proven an element with the evidence/affidavits they had (put up or shut up)




b) Rule 56 – standard of proof





1. No facts in dispute (which would require a trial to resolve)





2. Moving party is entitle to a judgment as a matter of law

c) Sufficiency of the evidence test (same standard for summary judgment, directed verdict, and j.n.o.v.): is there a legally sufficient evidentiary basis for a reasonable jury to find for the party on the issue (could the jury disagree?)

i) If the jury could disagree there is a fact at issue and the motion should be denied

ii) If there are no facts at issue then the judge does not violate any constitutional rights by entering a directed verdict

iii) For a j.n.o.v. the judge must look for substantial evidence in the record to support the jury’s verdict, if none exists then the judgment can be set aside ( judge must make all inferences in favor of the non-moving party, basically the deck is stacked against the moving party



3) Preparation




a) Moving party can use anything in the record supplemented with affidavits

i) Affidavit must contain admissible information based on firsthand knowledge




b) Response must address the issues to be decided in the motion



4) Cases: 

a) Celotex corp. v. Catrett – asbestos case that redefined summary judgment

a) Issue: Can plaintiff produce evidence to show that her husband was exposed to Celotex asbestos?

b) Procedural history:



i) Celotex won summary judgment in the district court

ii) Court of appeals reversed – standard used: adverse party must either negate an element of the claim or affirmatively show that an element is untrue or cannot be proved

iii) Supreme Court responds – gives three standards:



1. Negate an element of the claim

2. Affirmatively show that an element is untrue or cannot be proved (new evidence)

3. Show, after extensive discovery, that the plaintiff lacks the evidence to prove every element (evidence in the record)





c) This case marks several radical changes

i) Makes the burden for summary judgment the same as directed verdict

ii) Places the burden of proof at summary judgment on the party with the burden at trial ( previously the burden was on the moving party

iii) Requires that a judge make a summary judgment if the burden is met

iv) If the plaintiff moves for summary judgment they must show that no reasonable jury could disagree with them ( directed verdict standard

b) Visser v. Packer Engineering – employee filed an age discrimination suit, very acrimonious situation


a) What is plaintiff’s burden in opposing summary judgment?


b) Visser has to present evidence that the reason he was fired was age



i) Presents affidavits



ii) Generally, written by lawyers and signed by witnesses



iii) Must be based on firsthand knowledge

c) Judge Posner points out that the affidavits presented are based purely on speculation and inference, nowhere do they assert firsthand information about why Visser was fired


E) Jury trials



1) 7th Amendment – right to a jury trial

a) The amendment preserves the right to a jury trial based on those rights as embodied in 1791 (when the amendment was enacted)

2) To determine when the right can be asserted must analogize current causes of action to those available in 1791


a) Matters at law provided right to a jury trial (monetary damages)


b) Matters in equity were tried before a judge (injunctive/declaratory relief)

3) In 1938, with the enactment of the Federal Rules the courts of law and equity were merged into a single court presiding over civil actions


a) Rule 38 – Right to a jury trial is preserved, but not automatic



i) A jury trial must be demanded



ii) Failure to make such a demand leads to a waiver of the right

iii) If, after demanding it, you wish to waive the right it can only be done with the permission of the opposing party




b) Rule 39 – judge may empanel an advisory jury with no binding authority



4) Ways judges can aid and control juries




a) Juries are allowed to take notes to aid in recall/deliberations

b) Judges and attorneys can begin giving instructions earlier on to help guide the jury in evaluating what is going on

c) Judges can also use directed verdicts and j.n.o.v.’s to be sure the jury doesn’t make a mistake



5) Clean-up Doctrine – applies in cases with both equitable and legal claims

a) Preserves the right to a jury ( dispose of legal claims first, then address equitable claims

b) This prevents preclusion of legal claims by decisions on equitable issues

c) However, there is no clean-up doctrine per se in separate adjudications, so equitable claims can lead to preclusion (see Parklane Hosiery infra)



6) Size of jury




a) Originally 12 people, now size can vary




b) Rule 48 guarantees 6-12 people in civil trials

7) Cases: 

a) Teamsters v. Terry – court must determine what the case is most analogous to and if that then confers a right to a trial by jury





a) Terry argues breach of fair duty by the union in his representation





b) Remedy requested is back pay (no such right existed in 1791)

i) Defense argues it is like an arbitration award or a beneficiary suing a trust (both equitable claims tried in chancery)

ii) Plaintiff argues it is analogous to a malpractice suit (tried at law)

c) The majority agrees it is most similar to a beneficiary suing a trust, but the remedy is monetary damages, so it should be tried at law with a jury ( type of remedy sought determines where the case should be tried

d) Supreme Court today uses three tests:



1. Legal nature test (historical analogy)



2. Remedy sought

3. Practical abilities of the jury/Due Process (can the jury fairly handle the case given its complexity, time constraints, etc.)

b) Pennsylvania RR v. Chamberlain – brakeman killed while riding a train in the yard


a) Question: how was the brakeman killed


b) Evidence:



i) No direct eye-witness testimony – no one saw him fall/die

ii) 1 witness claimed to have heard a crash (heard a crash, saw the cars close together, saw the body by the tracks ( made inference)



iii) 3 witnesses claimed they did not see a crash


c) Procedural history:



i) Directed verdict for defense at trial

ii) 2nd Circuit reversed – said there was sufficient evidence for the jury to decide

iii) Supreme Court reversed 2nd circuit and reinstated the directed verdict





d) Reasoning:

i) Any jury verdict would simply be a flip of the coin, the evidence is equally weighty on either side, no clear winner in this case

ii) The plaintiff has only circumstantial evidence which is not sufficient to prove the case


F) New trials



1) Sets aside the original trial and allows a new one ( lets try this again

a) Less drastic than a j.n.o.v. which basically takes the judgment away from one side and gives it to the other

b) New trial allows a new jury to look at the issues again an make a decision



2) Standards:

1. Sufficiency of the evidence – evidence doesn’t support the original verdict, or could have supported a different judgment

2. Prejudicial error


i) Bad instructions


ii) Inappropriate comments from the judge


iii) Inappropriate evidence allowed


iv) Other things that influenced the jury



3) Comes as a motion after the judgment, generally accompanies a j.n.o.v.

a) Judge will generally rule on j.n.o.v. and new trial in the alternative, that way if the judge is reversed on the j.n.o.v. the new trial is already on the record



4) New trial can also be ordered on just part of a judgment (i.e. damages)




a) Judge can grant a conditional new trial





i) Remittitur ( new trial unless plaintiff agrees to reduced damages

-Supreme Court holds this constitutional since it is within the award the jury made, so nothing new is being added





ii) Additur ( new trial unless defendant agrees to increased damages

-Supreme Court says this violated the 7th amendment since this is an award the jury never approved




b) All states allow both in their constitutions




c) Generally are not allowed to accept remittitur or additur and then also appeal

d) Judge can make these decisions on their own initiative but they generally come in response to a motion for excessive/inadequate damages

5) Case: Lind v. Schenley – standard for review of j.n.o.v. is abuse of discretion


a) Witness credibility should be left to the jury

b) Judge is given only limited discretion in simple cases where the jury should be able to handle the facts and evaluate the stories

c) Discretion in j.n.o.v.


i) Narrow in weight of the evidence decisions

ii) Broader in decisions affected by jury prejudice (jury got it wrong because of the prejudice)


G) Appeals



1) The process




a) Only by a party that suffered an adverse decision





i) Did not receive the relief you requested

ii) Prevailing party can file a cross-appeal if they did not recover everything they wanted ( sometimes used to forestall an appeal




b) Only from a final judgment (except in special circumstance, see below)




c) All jurisdictions allow one appeal by right, after that they are by discretion

i) Supreme Court has not found that there is an absolute right to an appeal, this is more of a custom



2) Timing

a) Final judgment is entered after all post-trial motions are decided ( everything at the trial level is done

i) 90 day rule ( if the judge has not ruled on the motions within 90 days they are denied and a final judgment is entered

ii) Once final judgment is entered the trial court loses jurisdiction, it now belongs to the appellate court

iii) Rule 58 requires the final judgment to be incorporated into a separate document ( the final judgment

b) The notice of appeal must be filed with the district court within 30 days of the final judgment (some discretion on the part of the court here, still jurisdictional)


i) If the appeal is filed early it will be held until filing of the final judgment

ii) Filing an appeal does not stay enforcement of a final judgment, that must be asked for separately 



3) Appellate discretion

a) Rule 52 – appeals court cannot overrule a finding of fact unless clearly erroneous

b) Appeals court can overrule findings of law ( replaces trial court reasoning with their own, no special deference given

c) On matters of discretion the appeals court can only reverse for clear abuse



4) Mootness




a) Article III only gives courts jurisdiction when there is a case or controversy




b) Questions become moot when the ruling no longer matters:

i) Durational residency in a divorce case ( if the requirement has run the question is moot regardless of the decision reached




c) Exceptions to mootness:

1. If the controversy is likely to reoccur with other similarly situated plaintiffs the court can make a decisions


-Often reflects public policy choices



5) Waiver

a) Rule: an objection must be made at the time of the controversy during the trial or the right to bring it up at appeal is waived

i) Originally had to make an exception to a ruling, now the objection is sufficient to preserve the right to appeal




b) Things that must be objected to:





i) Jury instructions





ii) Evidence entered





iii) Misconduct




c) Only exception is plain error, which need not be objected to



6) Change of law

a) Usually an appeal applies the law in force at the time of the trial, although they are free to change their theory or interpretation of a law

b) Appeals court will often affirm a trial verdict on different grounds (can essentially say the court was wrong but got to the right outcome)

c) The appellate court is allowed to make whatever argument it want, but attorneys may not present evidence or argue issues not brought up at trial, they are bound by the record



7) Controlling the appeals process

a) Appellate courts try to deny appeals on jurisdictional or subject matter grounds to limit their dockets

b) Some jurisdictions apply cost deterrents to try to limit appeals


i) Courts sometimes void these as unconstitutional



8) Finality

a) 28 U.S.C. § 1291 – appeals court only has subject matter jurisdiction after a final judgment

b) Exceptions to finality – interlocutory appeals

i) Rule 23(f) – certification/non-certification of a class can be appealed immediately at the discretion of the appellate court

ii) Rule 54(b) – in cases of multiple claims/parties final decisions as to some claims/parties can be appealed if the trial judge has determined that there is no just reason not to make a final decision


-Addresses liberal joinder rules

iii) 28 U.S.C. § 1292(a) – granting or failing to grant or modify an injunction can be appealed immediately, no discretion by appellate court


-Injunction is the court telling someone to do something


-Applies to preliminary and permanent injunctions


-Does not apply to TROs, discovery orders, or sanctions

iv) 28 U.S.C. § 1292(b) – if trial judge certifies a decision for immediate appeal the appeals court may review the decision if request is made within 10 days


-Only applies to questions of law, not about facts


-Does not apply to summary judgments (decision on facts)

v) Writs of mandamus and prohibition – extraordinary step

-Mandamus – compel a public official to apply law they are not applying properly (law says X judge does Y)

-Prohibition – official is acting beyond their jurisdiction

-Granting of the writ requires evidence of clear and unequivocal wrongdoing

-Courts will often stop short of granting a writ while writing a strongly worded opinion which has the effect of the writ

vi) Collateral order rule – decision is so important and application so prejudicial that it must be reviewed immediately


-Standard for appeal:



1. Order must conclusively determine disputed question

2. Order must determine an important issue completely separate from the rest of the case

3. Issue must be effectively unreviewable after final judgment

4. Issue it too important to be denied immediate review


-Applications of collateral order rule:



1. Order vacating attachment of a vessel



2. Order requiring document disclosure


-Situations where collateral order rule is denied



1. Disqualifying/refusing to qualify counsel



2. Denying intervention under Rule 24(a)

3. Denying motion to dismiss due to immunity from process




c) Cases: 

i) Liberty Mutual v. Wetzel – title VII discrimination suit, addresses jurisdiction for an appeal






1) Plaintiff moved for summary judgment







-District court granted as to liability, but gave no relief






2) Defendant attempted a Rule 54(b) appeal







-Affirmed by appeals court







-Reviewed by Supreme Court






3) Analysis

-Appeal was improper, there was no final judgment, appellate court did not have subject matter jurisdiction







-Rule 54(b) didn’t apply – not multiple claims or parties

-§ 1292(a) didn’t apply – no injunctive relief granted, and if it had been denied then defendant would not have been affected adversely, they would have won

-§ 1292(b) didn’t apply – trial court did not certify the question for appeal and it was brought outside the 10 day time limit





ii) Lauro Lines v. Chaser – case about collateral  order rule

1) Issue: is an interpretation of a forum selection clause appealable under the collateral order rule

-Defendant argues they have a right not to stand trial anywhere but Italy that will be irrevocably harmed by standing trial in the U.S.

2) The Supreme Court holds that while having a trial might be a hardship the order is still reviewable after trial and no permanent harm will have been done, the situation is fixable after trial

-Treats this like a case of personal jurisdiction, there is no precedent to allow a lack of personal jurisdiction as a collateral attack 

3) Defendant can always argue that venue was improper after the trial, the right is not destroyed


H) Preclusion – judge made doctrines

1) Preclusion only applies when there is a final judgment and then a second claim related to that judgment

a) Federal notice pleading poses a problem, since pleadings need not be specific, claims may inadvertently be swept in and therefore precluded if a pleading is not made with sufficient specificity

b) Policy rationale – means to bring closure to a suit



2) Conflict between common law and Federal Rule

a) Rule 18 allows permissive joinder – you may bring in any other claim, related or unrelated

b) Common law doctrine of splitting a cause of action – if you fail to bring in a related claim you are precluded from doing so in a later action

i) Rush v. City of Maple Heights – motorcycle rider is injured in an accident, sues for damages to his motorcycle; second suit to recover personal injury was precluded because it stemmed from the same transaction



3) Cases:




a) Frier v. Vandalia – ridiculous claim about cars being towed





i) Procedural history






a) Lost suit for replevin (return of cars) in state court

b) Files Due Process claim in federal court – did not receive a hearing before his property was taken

-Dismissed on Rule 12(b)(6) motion – he had ample notice that the cars were going to be towed

c) Appealed to the 7th Circuit – claim could have been joined at the trial court level, therefore precluded





ii) Majority analysis

a) The two cases involved the same transaction and the same evidence was used to prove both claims

b) While addressing different legal theories they rely on the same facts





iii) Concurring opinion

a) Should apply the substantive law of Illinois (28 USC § 1738)

- Illinois bases preclusion on causes of action rather than a transactional test ( no preclusion

b) However, on its merits the Due Process claim failed

iv) Black letter law from Frier – when considering preclusion Forum 2 must look to the substantive law of Forum 1




b) Martino v. McDonalds – claims of antitrust against McDonalds





i) Facts:

a) Martino’s family owned a McDonalds franchise; part of the agreement was that he and none of his family would open a competing franchise without permission

b) Martino’s son opens a Burger King (or something)





ii) Procedural history:






a) McDonalds sues Martino for breach of contract






b) Settle through a consent decree – Martino sells the franchise

c) Martino later sues McDonalds for restraint of trade (antitrust violation) seeking damages

d) McDonalds argues claim preclusion ( the consent decree preclude Martino from bringing the suit

e) Trial court argues that the antitrust claim would have been a compulsory counterclaim ( however the settlement came before the filing of an answer so the counter claim did not have to take place

f) However, common law claim preclusion applies ( Martino could have brought the antitrust claim in the original suit, didn’t so he split his claim and waived his right to bring it





iii) Principles from Martino





1) Rule 13(a) compulsory counterclaims can crate preclusion






2) Common law claim preclusion can trump Federal Rules



4) Claim preclusion (res judicata)

a) Any claim that was, or could have been, litigated in the original suit is barred from being litigated again

b) Must be very careful in the scope of pleadings to be sure that no claims will be precluded that you do not want precluded

c) Five criteria for a claim to be precluded


1. Same cause of action


2. Same parties or those in privity with them


3. There was a final judgment entered


4. Judgment was entered on the merits


5. The theory was, or could have been, litigated

d) How to raise the issue


1. One of the enumerated affirmative defenses in Rule 8(c)


2. Motion for summary judgment


3. Perhaps as a Rule 12(b)(6) motion

e) Case: Searle Brothers v. Searle – dispute over ownership of a house previously decided in a divorce action


i) Procedural history

-Divorce action between Edlean and Woodey Searle determined that Woodey owned the Slaugh House and that Edlean should receive the property in the settlement

-Second suit brought by Searle Brothers against Edlean asserting partnership owned 50% of the property

-Edlean argued claim and issue preclusion





ii) Reasoning






a) Test for privity:

-“one who’s legal interest was represented at the time” ( their interest was not represented

-“mutual or successive relationship to rights in the property” ( the property rights were separate (50% Woodey, 50% partnership, but all in Woodey’s name)

-“one who could dominate or control the litigation though no a named party” ( could not control litigation, no privity

b) Court determined the partnership was not in privity with  Woodey, therefore their interests were not served at the original trial and they are allowed to sue to enforce ownership




f) Could have been prevented:

i) Sons could have intervened under Rule 24, though they are not bound because they failed to intervene


a) Martin v. Wilks – no obligation on outside party to intervene

ii) Could have joined as an indispensable party under Rule 19 or 20

iii) Could have had a separate “quite title action” to have the court determine title to the property, then finish the divorce action




g) “On the merits” – what does this mean?





i) Decisions on the merits






a) Jury trial






b) Directed verdict






c) Default judgment (Black letter law)






d) Rule 12(b)(6) motion – according to Supreme Court






e) Summary judgment






f) Dismissal on the merits






g) Second voluntary dismissal of a claim






h) Dismissal as a sanction





ii) Decisions that are not on the merits






a) Rule 12(b)(2) – lack of personal jurisdiction






b) Rule 12(b)(3) – improper venue

c) Rule 12(b)(1) – lack of subject matter is generally not an issue, if the subject matter is wrong the cause of action is wrong so you’d have to bring a different cause of action anyway




h) “Was, or could have been litigated”

i) Covers all of the legal theories a party could have argued, but did not need to, in the first case



5) Issue preclusion (collateral estoppel)

a) Issue must actually have been litigated in the first trial, distinct from claim preclusion

b) Issue preclusion is more discretionary while claim preclusion is mandatory (if the factors are met the claim must be precluded)

c) Black letter doctrine for issue preclusion


1. An issue of fact or law


2. Actually litigated and determined


3. Resulting in a final judgment

4. Essential to the holding or judgment is conclusive in subsequent actions




d) Use of issue preclusion

i) Does not necessarily translate between civil and criminal cases, depends on the burden (Remember OJ Simpson)

-Offensive use – use a criminal conviction to stop relitigation of liability in a civil suit

-Defensive – use acquittal in civil suit to block litigation in criminal suit

ii) Party being estopped had to have previously argued the issue to satisfy Due Process ( not held by a previous decision unless you were involved Martin v. Wilks



e) Trends in issue preclusion

-Restatement of Judgment 1st – if there are two bases for a judgment both should be precluded

-Restatement 2nd – if there are two bases for judgment neither should be precluded (since neither is essential) ( unless there is an indication which one was used by the jury to decide

-Courts seem to lean more towards the 1st restatement and preclude both bases for the judgment




f) Discretionary factors in issue preclusions





i) Elements






a) Was issue being estopped actually litigated in the first suit






b) Was the decision on the issue essential to the holding






c) Was the decision final

d) Party being bound had to be a party in the first suit (they had to have a chance to argue the issue) but the party seeking estoppel need not have been a party

1) Due Process says you can only be bound if you had adequate representation or the opportunity to argue the issue





ii) Factors for the judge to evaluate






a) Could the party have joined the original suit but chose not to






b) Did the party have incentive to litigate the issue in the first suit






c) Were there prior inconsistent decisions on the issue

1) i.e. train wreck, 100 people killed ( first 50 cases find no negligence, suit 51 finds negligence ( should the railroad then be estopped from litigating negligence on the next 49 cases?






d) Are procedural option different in the two cases

e) Were additional suits foreseeable when the issue was originally decided

f) Did the losing party in the original suit forgo the opportunity to appeal he decision?




g) Cases:





1) Illinois Central v. Parks – issue preclusion in contributory negligence






a) Facts: Husband an wife injured in an accident with a train






b) Procedural history:







-Wife sued for injuries and won

-Husband Jessie sued for loss of consortium (a derivative claim related to wife’s injuries) and lost

-Jessie then sued for recovery on his own injuries

-RR moves for summary judgment based on issue preclusion – trial court denies







-Indiana court of appeals affirms






c) Reasoning

-Not claim preclusion – Indiana uses a cause of action standard and the causes of action are different (negligence vs. loss of consortium)

-The jury verdict in the original case was not clear about why it denied Jessie recovery, 2 possibilities:


1) He was contributorily negligent


2) He did not have compensable damages

-RR must relitigate since it is unclear if the issue (cont neg.) was both litigated and essential to the holding





2) Parklane Hosiery v. Shore – “between the parties”






a) Procedural history:







-Two separate suits related to false proxy statements








1) Shore class action for damages (at law)








2) SEC suit for injunction (equitable)

-SEC claim was adjudicated first ( found for the SEC and filed injunction, found statements were false

-Shore moved for partial summary judgment as to fraud (based on SEC finding)

-PLH appealed to Supreme Court on two issues


1. 7th Amendment right to jury trial

2. Doctrine of mutuality – issue is precluded only if both parties are bound by the holding






b) Supreme Court’s reasoning

-Holds doctrine of mutuality is bad law, only the party that is being estopped has to be bond by the holding because Due Process requires that they have the opportunity to argue the issue

-No violation of 7th amendment because the equitable hearing already established the facts, since there are no facts at issue there is no need for a jury trial

-PLH cannot re-litigate the fraud finding






c) Principles of Parklane
-If there are separate equitable and legal claims the finding of the equitable claim can make moot a jury trial on the legal claim – turns the “clean-up” doctrine on its head in separate actions

-Gets rid of mutuality – only question is Due Process

-Approves offensive use of collateral estoppel



6) Law of the case




a) Asserted within a single case to maintain consistency

b) Once a judge has made a ruling on a matter of law parties are not allowed to continue litigating it

c) Applies from trial through appeal (applies at the level of the deciding court and below)



7) Judicial estoppel




a) Applies between two separate law suits




b) Judge stops an attorney from changing his stance on an issue

c) Invoked when an attorney takes a diametrically opposed position in suit number 2 from suit number 1


a) Must be applied to a matter of fact, not law



i) Attorneys are free to change legal theories

b) Previous position had to have been persuasive (i.e. attorney benefited from the previous position)

c) Often involves an intentional misleading of the court to gain an advantage (intentional misrepresentation of the factual situation)

d) There is no conflict with Rule 8(e) since it only applies within a case and this applies between cases

e) Basically, judges shouldn’t allow attorneys to change their story on the facts from day to day, case to case

8) Relationship between res judicata, collateral estoppel, and full faith and credit




a) Res judicata and collateral estoppel apply within a single system

b) Full faith and credit applies between judicial systems – one system must give the judgment of another system the full weight it would receive in that system




i) Article IV section 1 – state must obey state





ii) 28 U.S.C. § 1738 – federal must obey state





iii) Federal to federal is assumed





iv) State obeying federal is also assumed


I) Collateral Attacks



1) This is a secondary attack on the substance of the decisions




a) Distinct from direct attacks like j.n.o.v., new trial motion, Rule 60(b)



2) Often come significantly after the time limits for other options




a) Generally in a different suit




b) Sometimes when a prevailing party attempts to enforce a judgment

3) Involves jurisdictional questions – did the deciding court have the right to render a decision ( if not the judgment is void

a) If the question of jurisdiction is fully litigated in another court, even if the current court disagrees with the decision, that decision must be given full faith and credit and cannot be the basis of a collateral attack

b) Duke v. Durfee (1963) – quiet title action for a piece of land on the Nebraska-Missouri boarder

i) Case was tried in Nebraska, appealed up through the courts, and jurisdictional questions fully litigated ( Nebraska has subject matter jurisdiction to render a verdict

ii) Defendant then files identical suit in Missouri court ( suit is removed to Federal court based on diversity of citizenship

iii) Issue then becomes: can the defendant relitigate the title claim?


-Only if subject matter jurisdiction was inappropriate

-Since the issue was raised and litigated the reviewing court MUST recognize the previous judgment, the case is dismissed



4) Effects of unlitigated subject matter jurisdiction: two views

1. Discretionary: Federal courts always have the right to review subject matter jurisdiction ( therefore the issue may be raised either by the court or on motion by an attorney at any time

2. Finality: Look at the opportunity of the parties to raise the issue previously ( if they had the chance to argue the issue of jurisdiction and chose not to they should be bound and have no opportunity to make a collateral attack



5) What if the party never appears or litigates (default)

a) If the party argues insufficiency of notice then most courts will allow them to raise the issue of jurisdiction (personal or subject matter) in a collateral attack

i) The court must ask if the issue was litigated and if not how would the original court have decided it


-If jurisdiction was appropriate then enforce the judgment


-If jurisdiction was not appropriate then allow the collateral attack

	
	Personal Jurisdiction
	Subject Matter Jurisdiction

	1) Party appears and Litigates
	bound
	bound

	2) Party appears and does not litigate
	waives right to litigate (12(b)(2))
	waived? court’s discretion

	3) Party does not appear
	not bound collateral attack
	not bound collateral attack


6) Collateral attacks can also be made if the original verdict was rendered as the result of fraud (common law says under these conditions the judgment is void)

7) Easy doctrines exist to enforce judgments between venues within the country

a) Judgments by/against foreign parties are difficult unless a treaty exists


J) Post-judgment motion to obtain relief – Rule 60(b)

1) Other mechanisms to obtain post-judgment relief: j.n.o.v., new trial, appeals, new lawsuit
(only available through a collateral attack)



2) Language of Rule 60(b)




1) Grounds for the motion





a) Mistake, inadvertence, surprise, excusable neglect

b) New evidence that could not have been found through due diligence (or did not exist) at time of the trial


i) Evidence must have been undiscoverable


ii) Has to be material to the case


iii) Must be relevant to an issue that was actually litigated

c) Fraud, misrepresentation, misconduct by adverse party

d) Judgment is void (limited categories)


i) Lack of personal or subject matter jurisdiction


iii) Fraudulently obtained

e) Judgment has been satisfied

f) Any other material reason

2) For ground 1, 2, and 3 the motion must be brought within 1 year, no exceptions ( speaks to the idea of finality, if these problems can’t be found in a year too bad

3) Rule 60(b) is not available during the appellate process since the trial court has lost jurisdiction

a) To ensure that any Rule 60(b) motion can be filed it is a good idea to ask the appellate court to remand that part of the case back to the trial court so it can hear any Rule 60(b) motions



3) Grounds for Rule 60(b) request for relief




a) Used when every other avenue has failed




b) Not a substitute for appeal (often rejected if no appeal was taken)




c) The nature of the motion is distinct from an appeal





i) Appeal argues some sort of legal error

ii) Rule 60(b) argues that events outside the trial make the judgment inappropriate or unjust




d) Easiest to use against a default judgment



4) US v. Beggerly – about title to a piece of land dating to the Louisiana Purchase

a) Beggerly made a Rule 60(b) to have a prior settlement set aside so he could get more money for the land ( unusual use of the rule, it is generally used to get relief from a judgment, not to increase it

b) Beggerly was asserting fraud claiming that the Federal government had not disclosed evidence of title available in the national archives dating to before the Louisiana Purchase ( disclosure was requested in original trial

c) The court finds that both the fraud and new evidence fail the time limit (12 years have elapsed) and in any case there was no grave miscarriage of justice, rather it was only a dispute over compensation

d) Could he have filed a separate lawsuit in equity to receive relief (independent of and not affected by Rule 60(b)( court may still entertain independent action)

i) Can only get around preclusion if there was a grave miscarriage of justice

ii) Even gross fraud/misconduct is not enough if no miscarriage of justice

I) Pleadings – page 3


A) Federal pleading is notice pleading ( includes three things:



1. Short plain statements of facts



2. Allegations of misconduct



3. Demand for judgment/relief


B) Rules 7 and 8 – the form of the pleadings (complaint, answer, response, etc.)



1) Rule 8(c) – affirmative defenses in the answer


C) Rule 11 – ethical obligations and sanctions


D) Answer (responsive pleading) ( includes four parts



1. Specific responses to averments of complaint (admit, deny, not enough information)




a) Rule 8(d) – failure to deny is an admission




b) Case: Zielinski v. PPI


2. Clearly denominated counterclaims



3. Motions for dismissal (Rule 12 motions, preclusion, etc.)



4. Affirmative defenses (Rule 8(c) or others)




a) Case: Layman v. S.W. Bell

E) Rule 12 – motions available to the defense

1) Rule 12(g) – must state 12(b)(2)-(5) motions along with any other Rule 12(b) motions or they are waived

2) Rule 12(h) – can always make a Rule 12(b)(6) motion


F) Rule 15 – amendment of pleadings

II) Joinder – page 6
A) Rule 18 – joinder of claims: asserted if a claim already exists against the party ( this allows additional claims (related or unrelated) to be brought (permissive rule but watch res judicata)


1) Related claims fall under supplemental jurisdiction


2) Unrelated claims must have their own jurisdiction

B) Rule 13 – counter an cross claims


1) Rule 13(a) – compulsory counterclaims (must be brought or are waived)



a) Doctrine of relating back – statute of limitations dates to filing of complaint



b) Court has supplemental jurisdiction over compulsory counterclaims


2) Rule 13(b) – permissive counterclaims (may be brought, res judicata)



a) No supplemental jurisdiction, must assert jurisdiction

3) Rule 13(g) – cross claims (same transaction, automatic supplemental jurisdiction)


C) Rule 20 – permissive joinder of parties (asserted by party in posture of a plaintiff)



1) Common question and transaction

D) Rule 14 – impleader (“if me then him relationship”) – liability stems from liability of third-party plaintiff, if they are dismissed from the suit the impleaded part should go as well



1) Impleaded party become “third-party defendant”



2) Can assert counterclaims/defenses against third-party plaintiff



3) Can assert claims/defenses against original plaintiff (arising from same transaction)



4) Can assert cross claims against other third-party defendants

5) Original plaintiff may also assert claims against impleaded party (arising from same transaction)

6) Cases: Watergate Condominium; Kroger (woman’s husband was electrocuted)


E) Rule 19 – compulsory joinder of parties

1) Will their interests be affected by the litigation, can the relief be structured in such a way that they will not be prejudiced if they cannot be joined?

2) Case: Helzberg’s Diamond Shops

F) Rule 24 – intervention



1) Rule 24(a) intervention by right:



a) Overlapping interests




b) Interest impaired if not allowed to intervene




c) Inadequate representation by other parties



2) Rule 24(b) permissive intervention:




a) Common question or issue




b) Undue prejudice to other parties



3) Rule 20 and Rule 24(b)

a) Rule 20 requires common question and transaction, rule 24(b) only requires a common question

4) Cases: NRDC v. USNRC/NMEIA; Martin v. Wilks (if not made a part not bound by decision and not required to intervene, subsequent federal statutes have modified this)


G) Rule 22 vs. 28 USC § 1335 – interpleader



1) Rule 22 – complete diversity between plaintiffs and claimants, $75,000 in value



2) § 1335 – minimal diversity among claimants, $500 in value



3) Case: Cohen v. Philippines

H) Rule 23 – class actions



1) Rule 23(a) – Numerosity, Commonality, Typicality, Adequacy of representation

a) At common law the class must be definable, and the representative party must be a member



2) Rule 23(b) – types of classes




(1) – prejudice class (adjudication for one might prejudice others)




(2) – discrimination class (asking for declaratory/injunctive relief)




(3) – common question

3) Notice and opt-out: members of a Rule 23(b)(3) must be given notice of the class certification and the opportunity to opt-out, not required for (b)(1) or (2) classes

a) Judge must determine the nature of the class at time of judgment for (b)(1) and (2) classes to determine who is covered by the judgment



4) Rule 23(f) – automatic appeal of class certification



5) Cases: Hansberry v. Lee (inadequate class representation); Shutts
III) Discovery page 11

A) Timing of discovery:

1) Rule 16 – scheduling conference (120 days after complaint, 90 days after response)



2) Rule 26 – attorneys meet 21 days before scheduling conference for discovery plan



3) Rule 26(f) – submit plan to judge 14 days after meeting; make automatic disclosure


B) Rule 26



(a) – automatic disclosure (things favorable to your case)



(b)(1) – scope (any relevant unprivileged material)




a) Cases: Blank v. Sullivan & Cromwell; Steffan v. Cheney



(b)(2) – witnesses (experts 90 days before trial, ordinary 30 days before trial)



(c) – protective orders




a) Broad discretion by the judge on extent and type of protection




b) Case: Stalnaker v. K-mart


(e) – duty to supplement disclosures



(g) – every filing must be signed, failure means automatic sanctions


C) Discovered materials:



1) Depositions – Rule 30 and 31 (can be used for parties or non-parties)




a) Rule 32 – use of depositions





1. Against an opposing party for any reason





2. Witness is unavailable





3. Impeach testimony



2) Interrogatories – Rule 33 (only used against parties)



3) Document requests – Rule 34 (parties); Rule 45 (non-party subpoena)



4) Physical examination – Rule 35 (only if condition is at issue, waiver rule)




a) Case: Schlagenhauf v. Holder

D) Rule 36 – requests to admit (admitted facts are taken as true for the litigation)


E) Rule 37 – sanctions, compel answers


F) Rule 26(b)(3) – privilege

1) Ordinary work product – only discoverable under extreme circumstances, if information cannot be obtained another way (prevent free-riding)



2) Opinion work product – never discoverable

3) Parties and witnesses can always automatically obtain copies of their statements given to either side

4) Case: Hickman v. Taylor (tug accident)


G) Expert witnesses (4 types)



1) Testifying – must be disclosed, can be deposed (Rule 26(a)(2) and (b)(4))

2) Retained but not testifying – no need to disclose, may be deposed under extraordinary conditions (generally protected by work product)

3) Not retained but consulted – always covered by opinion work product

4) Expert with fact information – treated as ordinary witness

IV) Judgments as a Matter of Law page 16

A) Rule 55 – default judgment (adjudication on the merits against a defendant)



1) Can be entered by the clerk or by the judge

2) Can be set aside for good cause either under Rule 55(c) or Rule 60(b) (request for relief from a judgment)


B) Rule 41 – dismissal (by or against the plaintiff)



(a) – voluntary (allowed once, second time is an adjudication on the merits)



(b) – involuntary (like a default against a plaintiff)


C) Summary judgment (judgment as a matter of law)



1) Timing

a) Summary judgment (Rule 56): defendant can make the motion at any time, plaintiff must wait 20 days after filing the complaint

b) Directed verdict (only available in jury trials): ALWAYS after plaintiff’s case, MUST BE MADE by both parties at the close of arguments to preserve j.n.o.v.

c) J.n.o.v.: within 10 days of the verdict/judgment (jurisdictional, no flexibility), viewed as a renewal of motion for a directed verdict by Rule 50



2) Standard of review (since Celotex)




1. No facts in dispute




2. Moving party is entitled to a judgment as a matter of law

-Moving party  must show that the opposing party couldn’t/hadn’t proven an element of their case with the evidence on the record (after sufficient discovery)

-Effects of Celotex

i) Makes burden for judgment as a matter of law uniform


ii) Shifts burden of proof to party with burden at trial (put up or shut up)


iii) Requires judges to grant the motion if burden isn’t met

iv) If plaintiff makes the motion they must show no reasonable jury could disagree - directed verdict standard)



3) Sufficiency of the evidence – could a reasonable jury disagree

a) Juries only decide facts, if no facts at issue then judge can take the legal decision away from the jury


D) New trial (Rule 50) – less severe than j.n.o.v. and often combined with that motion



1) Standards:




1. Sufficiency of the evidence – evidence could support a different verdict




2. Prejudicial error



2) Judge can grant a conditional new trial




a) Additur (increase relief ( unconstitutional)




b) Remittitur (decrease relief ( constitutional; within scope of original award)

V) Jury Trials page 18

A) 7th amendment preserves right to a jury trial as it existed in 1791



1) Causes at law allowed a jury trial (money damages)



2) Causes in equity were tried by a judge (injunctive/declaratory relief)


B) Rule 38 preserves the right to a jury trial if it is demanded and appropriate



1) Under Rule 39 the judge may empanel an advisory jury with no binding authority

C) Clean-up doctrine ( in cases with mixed legal and equitable claims the legal claims should be disposed of first to preserve the right to a jury trial and avoid preclusion by equitable claims



1) Does not apply between separate adjudications (see Parklane Hosiery)

VI) Appeals page 20

A) Standard



1) Only available to a party who suffered an adverse decision



2) Can only be made from a final judgment (some exceptions)


B) Timing – 30 days after filing of final judgment (some discretion but still jurisdictional)



1) Final judgment must be made in a separate document (Rule 58)


C) Appellate discretion



1) Rule 52 – appeals court can only overrule clearly erroneous findings of fact

2) Appeals court is free to overrule findings of law or replace the trial court’s legal reasoning with their own to uphold a judgment

3) Article III only gives courts jurisdiction when there is a controversy, when a question becomes “moot” they lose jurisdiction (unless there is an overriding principle involved)

D) Waiver – if an issue is not objected to at trial the objection is waived and cannot be brought up on appeal (only exception is plain error by the court which does not require objection)

E) Change of law – appeals court applies the law as it was during the trial


1) Lawyers are not allowed to present evidence or argue issues not brought up at trial

VII) Finality page 21

A) 28 USC § 1291 ( appeals court only has subject matter jurisdiction after a final judgment


B) Interlocutory appeals (exceptions to finality



1) Rule 23(f) – class certification



2) Rule 54(b) – multiple claims or parties; decision certified by the judge



3) § 1292(a) – injunctive relief

4) § 1292(b) – important and controversial legal (not factual) question; certified by the judge; at discretion of the appeals court, must be filed within 10 days


a) Does not apply to summary judgments – these deal with facts

5) Collateral order – must show that:


1. Order conclusively determined a disputed question


2. Issue is completely separate from the rest of the case


3. Issue is effectively unreviewable after trial (on appeal)


4. Issue is too important to be denied immediate review 

6) Writs of mandamus (apply the law properly) or prohibition (acting beyond authority)

VIII) Preclusion (common law doctrines) page 23

A) Applies only when there is a final judgment and then a second suit


B) Notice pleading is a problem ( claims may be inadvertently precluded by broad pleadings


C) Claim preclusion (res judicata)



1) Standard:




1. Same cause of action




2. Same parties, or those in privity




3. First suit ended with a final judgment




4. Judgment was on the merits




5. Theory was, or could have been, litigated

2) “On the merits” – jury trial, directed verdict, default judgment, 12(b)(6), summary judgment, dismissal (if on the merits)

a) Lack of personal jurisdiction or improper venue are not on the merits

b) Lack of subject matter jurisdiction is wrong cause of action ( no preclusion



3) Case: Searle Brothers v. Searle

D) Issue preclusion (collateral estoppel)



1) Standard:




1. An issue of fact or law




2. Actually litigated and determined




3. Resulting in a final judgment




4. Essential to the holding or judgment



2) Use of issue preclusion

a) Can translate between civil and criminal cases depending on burden of proof

b) Can be used offensively against a party if they had the opportunity to argue the issue in a previous trial (Parklane Hosiery)



3) Discretionary factors to consider




a) Could the party exercising estoppel have joined the original suit?




b) Did the party being estopped have incentive to argue the issue?

c) Were there prior inconsistent holdings related to the issue? (multiple cases of liability in a mass tort)




d) Were additional suits foreseeable when the party originally argued the issue?




e) Did the party forego an option to appeal the issue after the first suit?

4) If a judgment could have been made on multiple bases the prevailing attitude is to preclude all of them

5) Cases: Illinois Central v. Parks; Parklane Hosiery v. Shore (gets rid of the doctrine of mutuality ( only the party against whom estoppel is being exercised needed to be in the first suit to argue the issue)


E) Law of the case ( once an issue is decided it cannot be relitigated within a case

F) Judicial estoppel ( judge stops an attorney from benefiting from arguing diametrically opposed views of a fact in different law suits (does not apply to legal theories)

G) Full faith and credit ( idea that courts should recognize the holdings of other courts


1) Article IV ( state to state


2) 28 USC § 1738 ( federal to state


3) Federal to federal and state to federal is assumed

4) Under this doctrine courts must apply res judicata and collateral estoppel as it would be applied in the deciding court’s jurisdiction

IX) Collateral Attack page 28
A) A secondary attack on the substance of the first decision – asserts that the original suit shouldn’t have happened and the decision should not be binding

B) If the question of jurisdiction is fully litigated in a previous suit the second court must give that decision full faith and credit, even if it disagrees


1) Case: Duke v. Durfee
	2) Decisions about Jurisdiction
	Personal Jurisdiction
	Subject Matter Jurisdiction

	Party appears and Litigates
	bound
	bound

	Party appears and does not litigate
	waives right to litigate ( 12(b)(2)
	waived at the court’s discretion

	Party does not appear
	not bound ( collateral attack
	not bound ( collateral attack


3) If a party fails to appear because of insufficiency of notice then courts will generally allow them a collateral attack

a) Court must ask if the issue of jurisdiction had been raised and litigated 

i) If it was then enforce the judgment

ii) If it was not then allow the collateral attack


D) Collateral attacks can also be made if the original verdict was the result of fraud

X) Post-judgment Relief Rule 60(b) page 29

A) Ground for Rule 60(b) motion



1. Mistake, inadvertence, surprise, excusable neglect



2. New evidence that could not have been found through due diligence



3. Fraud, misconduct, misrepresentation by adverse party



4. Judgment is void (fraudulently obtained, lack of jurisdiction)



5. Judgment has been satisfied



6. Any other material reason



-Jurisdictional time limit of 1 year for reason 1, 2, and 3

B) Not a substitute for an appeal, it exists for situations where every other option has failed

1) Appeal argues a legal error

2) 60(b) argues that factors outside the trial made the judgment inappropriate/unjust

3) Easiest to use against a default judgment

C) Does not replace the right to file an independent suit in equity to receive relief, but such suits suffer from all the problems of preclusion


D) Rule 60(b) not available during appellate process ( trial court does not have jurisdiction


E) Case: US v. Beggerly
	Rule 1
	Scope and Purpose of Rules: these rules should be construed and administered to secure the just, speedy, and inexpensive determination of every action

	Rule 2
	One Form of Action: there is one form of action, called “civil”

	Rule 3
	Commencement of Action; Service of Process, Pleadings, Motions, and Orders: filing a complaint starts a civil action


Pleadings

	Rule 7
	Pleadings Allowed; form of Motions

	
	(a)
	Pleadings:

-There shall be a complaint and an answer; a reply to a counterclaim denominated as such, and an answer to a cross-claim, etc.

	
	(b)
	Motions and Other Papers:
(1) Motions shall be made in writing, shall state the particular grounds, and shall set forth the relief sought

(2) All rules about forms of pleadings apply to motions

(3) All motions must be signed according to Rule 11

	Rule 8
	General Rules of Pleadings

	
	(a)
	Claims for Relief: complaint
A pleading which sets forth a claim for relief must contain: 

(1) A short statement establishing subject matter jurisdiction

(2) A short statement showing why plaintiff is entitle to relief

(3) A demand for judgment for the relief

	
	(b)
	Defenses; Form of Denials: answer
-Party must state their defense to each claim asserted

-Must admit, deny, or state lack of knowledge (equivalent to a denial) to each statement in the complaint

-If a party wishes to deny only part of an averment they must specify which part they deny and which they affirm

-If the party intends to deny all averments they may make a general denial subject to Rule 11

	
	(c)
	Affirmative Defenses:
-Must plead any specific affirmative defenses, or any defenses that may be deemed affirmative defenses

-Affirmative defenses are those that would serve as an excuse rather than attack a material element of the case

	
	(d)
	Effect of Failure to Deny:
-Failure to deny is equivalent to an admission of an averment and will be taken to be true for the remainder of the proceedings

	
	(e)
	Pleading to Be Concise and Direct; Consistency:
(1) No technical forms are required, each pleading is to be concise and direct

(2) A party may set forth alternative claims or defenses, all claims may be stated regardless of consistency, but subject to Rule 11



	Rule 9
	Pleading Special Matters

	
	(a)
	Capacity: there is no need to aver capacity, a party disputing it must do it by specific negative averment

	
	(b)
	Fraud, Mistake, Condition of the Mind: all averments of fraud or mistake must be made specifically; averments of state of mind can be made generally

	
	(c)
	Conditions Precedent: averment of conditions precedent can be done generally; the negative must be done specifically

	
	(d)
	Official Document or Act: sufficient to aver the act/document is in compliance with the law

	
	(e)
	Judgment: it is sufficient to aver a judgment without showing jurisdiction

	
	(f)
	Time and Place: these averments are material and shall be made in compliance with the other rules

	
	(g)
	Special Damage: items of special damage shall be stated specifically

	Rule 10
	Form of Pleading

	
	(a)
	Caption; Names of Parties:

-Every pleading has a caption with: name of the court, title, file number, and designation under Rule 7(a) – title in the complaint shall include the names of all parties 

	
	(b)
	Paragraphs; Separate Statements:
-All averments/defenses shall be made in numbered paragraphs (these numbers can be referred to in other parts of the complaint)

-Each paragraph should state a single fact

-Each claim relating to a separate transaction should be set out in a separate count

	Rule 11
	Signing of Pleadings, Motions, and Other Papers; Representations to Court; Sanctions

	
	(a)
	Signature:

-Every paper must be signed by an attorney of record

	
	(b)
	Representations to Court: by signing the party certifies that – 

(1) it is not being presented for an improper use

(2) claims, defenses, and other legal contentions are warranted by existing law or a nonfrivolous extension

(3) allegations and other contentions have evidentiary support or likely will after discovery

(4) denials are warranted based on evidence or a lack of information

	
	(c)
	(1) How Initiated:

(A) By Motion – it shall be served, but not filed with the court for 21 days

(B) On Court’s Initiative

(2) Nature of Sanction; Limitations
-Sanctions shall be limited to that which is likely to deter repetition of the conduct, it may include: nonmonetary directives, an order to pay a penalty to the court, or payment of the opposing party’s attorney’s fees/expenses

(A) Monetary sanctions may not be awarded against a represented party for violation of (b)(2)

(B) Monetary sanctions may not be awarded on the court’s initiative unless the court issues its order to show cause before voluntary dismissal or settlement of the claims made by or against the party to be sanctioned

(3) Order
-The court must describe the basis for sanctions

	
	(d)
	Inapplicability to Discovery
-Subdivisions (a)((c) do not apply to disclosures and discovery requests, responses, objections, and motions subject to Rules 26(37

	Rule 12
	Defenses and Objections – When and How Presented – by Pleading or Motion – Motion for Judgment on the Pleadings

	
	(a)
	When Presented:
(1) A defendant shall serve and answer:

(A) Within 20 days after service of summons and complaint

(B) Within 60 days if service has been waived, or within 90 days if defendant was outside the United States

(2) Answer to a cross-claim: 20 days from service of complaint 

Reply to a counterclaim: 20 days from service of answer

(3) (A) and (B) United States Officers

(4) Service of motions shall:

(A) If court denies or postpones the motion the responsive motion shall be served within 10 days

(B) If court grants motion for a more definite statement the responsive pleading shall be served within 10 days

	
	(b)
	How Presented:
-Every defense to a claim for relief in any pleading shall be included in the answer except for the following, which can be made by motion: 

(1) lack of subject matter jurisdiction 

(2) lack of personal jurisdiction 

(3) improper venue 

(4) insufficiency of process 

(5) insufficiency of service of process 

(6) failure to state a claim upon which relief can be granted 

(7) failure to join a party

	
	(c)
	Motion for Judgment on the Pleadings:
-Any time after closing of the pleadings but so as not to delay trial any party may move for judgment on the pleadings – if information outside the pleadings is introduced then the motion should be treated as a summary judgment under Rule 56

	
	(d)
	Preliminary Hearings:
-Defenses (b)(1)-(7) and judgments in (c) shall be heard in a preliminary hearing

	
	(e)
	Motion for More Definite Statement:
-A party can move for a more definite statement if a pleading is too vague

	
	(f)
	Motion to Strike:

-The court may order stricken any insufficient defense, immaterial, impertinent, or scandalous matter.

	
	(g)
	Consolidation of Defenses in Motion:
-A party who makes a motion under this rule may join with it other motions herein provided

-If a party makes a motion under this rule but omits any defense or objection available to the party and permitted by motion, the party shall not thereafter make a motion based on the defense or objection so omitted except as provided in (h)(2)

	
	(h)
	Waiver or Preservation of Certain Defenses:

(1) A defense of lack of personal jurisdiction, improper venue, insufficiency of process or service of process is waived if:

(A) omitted from a motion described in (g) or 
(B) it is neither made by motion or included in a responsive pleading

(2) A defense of failure to state a claim, a defense of failure to join an indispensable party, and an objection of failure to state a legal defense may be made in any permitted pleading or by motion for judgment on the pleadings, or at trial on the merits

(3) Whenever the parties suggest the court lacks subject matter jurisdiction the court shall dismiss

	Rule 15
	Amended and Supplemental Pleadings

	
	(a)
	Amendments:
-The party may amend its pleadings once at any time prior to service of a responsive pleading (amendment as of right)

-After that must receive permission of the court

	
	(b)
	Amendments to Conform to the Evidence:

-Issues tried will be treated as if they had been raised in the pleadings

-Such amendment to make the pleadings conform to this evidence can be made with consent of the court

	
	(c)
	Relation Back of Amendments:
-An amendment relates back to he date of the original pleading when:

(1) it is permitted by the statute of limitations

(2) the claim or defense asserted in the amended pleading arose from the original transaction

(3) the amendment changes the party or naming of the party against whom a claim is asserted and the new party has

(A) received notice

(B) knew or should have known but for a mistake the action would have been brought against them

	
	(d) 
	Supplemental Pleadings:
-Upon motion the court may allow a party to supplement a pleading with transaction that have occurred since filing the original pleading


Joinder Rules

	Rule 13
	Counterclaim and Cross-Claim (defendant posture)

	
	(a)
	Compulsory Counterclaims:
-A pleading must state as a counterclaim any claim the pleader has against any opposing party if it arises out of the same transaction, unless:

(1) The claim was the subject of another action

(2) The opposing party brought suit upon the claim such that the court did not acquire jurisdiction on that claim and the pleader isn’t stating any counterclaim

-Failure to bring counterclaim bars it in the future (res judicata)

	
	(b)
	Permissive Counterclaims:
-Any other claim against an opposing party that is not part of the subject matter of the original claim

	
	(c)
	Counterclaim Exceeding Opposing Claim:

-There is no limit on the relief sought in a counterclaim

	
	(e)
	Counterclaim Maturing or Acquired After Pleading:
-The court may allow, by supplemental pleadings, new counterclaims

	
	(f)
	Omitted Counterclaim:
-With the permission of the court an omitted counterclaim may be added by amendment in the interest of justice

	
	(g)
	Cross-claim Against Co-Party:
-A pleading may state as a cross-claim any claim against a co-party arising out of the transaction (subject matter) of the original action or a counterclaim

	
	(h)
	Joinder of Additional Parties:
-Parties may be joined as a result of counterclaims and cross-claims

	
	(i)
	Separate Trials; Separate Judgments:

-If the court orders separate trials judgment on a counterclaim or cross-claim may be rendered even if the claims of the opposing party have been dismissed or otherwise disposed of

	Rule 14
	Third-Party Practice

	
	(a)
	When Defendant May Bring in Third Party: (plaintiff posture)
-Defendant, as a third-party plaintiff, may file a complaint against a third party who may be liable for some or all of the third-party plaintiff’s liability to the plaintiff – they then become a party to the suit with all of the rights to make claims, counterclaims, cross-claims, and assert defenses

	
	(b)
	When Plaintiff May Bring in Third Party: (defendant posture)
-When a counterclaim is asserted a plaintiff may bring in a third-party if they are liable to the plaintiff for some or all of the liability asserted in the counterclaim

	Rule 18
	Joinder of Claims and Remedies

	
	(a)
	Joinder of Claims: (either plaintiff or defendant)
-May join, as independent or alternative claims, any claims against the opposing party

-Must assert some sort of claim for relief

	Rule 19
	Joinder of Persons Needed for Just Adjudication

	
	(a)
	(plaintiff posture)
-Person must be joined if:

1) In their absence the parties already in the suit cannot obtain complete relief

2) The person has an interest in the subject matter of the action and disposition in their absence would:

i) Impair or impede the person’s ability to protect that interest

ii) Lead to inconsistent obligations on the part of the parties already in the suit

Conditions:

-Person must be subject to service

-Joinder won’t deprive the court of jurisdiction

-If a person should be joined as a plaintiff and does not or will not they can be made defendants or involuntary plaintiffs

-If the joined party objects to venue and joinder would render the venue improper the party shall be dismissed

	
	(b)
	Joinder not Feasible:
-If a person eligible under 19(a) cannot be joined but should be, the court must decide if the case can move forward or if it must be dismissed

-The court can decide if the design of a verdict can compensate for the absence of an un-joined party

	Rule 20
	Permissive Joinder of Parties

	
	(a)
	Permissive Joinder: (either plaintiff or defendant)

All persons may join:

As plaintiffs if:

1) They assert a right to relief jointly, severally, or in the alternative arising from the same transaction

AND

2) They share a common question of law or fact

As defendants if:

1) There is any right to relief served against them jointly, severally, or in he alternative arising from the same transaction

2) They share a common question of law or fact

Basically: they share a common question and they can either ask for relief or be asked for relief...

	
	(b)
	Separate Trials:

-The court can choose to break up the trials in the interests of expediency and to save any party from hardship

	Rule 22
	Interpleader: (Used when disposition of a piece of property is unclear or multiple claimants assert a right to it)
-Persons having claims against the plaintiff may be joined as defendants when their claims are such that the plaintiff is or may be exposed to multiple liability

-The claims do not need to arise from a common origin and may be adverse to and independent from each other

-Defendants could obtain the same sort of relief as a result of counter- or cross-claims (they then become plaintiffs)

	Rule 24
	Intervention

	
	(a)
	Intervention of Right: (asserted by outside party)
-Any party may intervene by right if:

1) Allowed by statute

2) They claim an interest relating to the property/transaction and is so situated that the disposition of the action may impair or impede their ability to protect that interest, unless that interest is adequately represented by another party already in the suit

	
	(b)
	Permissive Intervention: (asserted by outside party)
-Any party may be permitted to intervene if:

1) Allowed by statute

2) Their claim/defense has a common issue of law or fact with the main action

	Rule 25
	Substitution of Parties

	
	(a)
	Death:

(1) If a party dies, and this does not end the suit, they may be replaced by motion of any part or the deceased’s successors within 90 days

(2) In the event of death of the a plaintiff or defendant in which the right sought survives to the remaining plaintiffs or against the remaining defendants the action does not abate

	
	(b)
	Incompetency: If a party becomes incompetent they may be replaced by motion as under (a)

	
	(c)
	Transfer of Interest: in the case of transfer of interest the action may be continued against the original party unless the court, upon motion, directs that the person to whom the interest has been transferred be substituted or joined with the original party 

	Rule 21
	Misjoinder and Nonjoinder of Parties: mis- or nonjoinder of parties is not cause for dismissal, the court may add or drop parties on motion of any party, on its own initiative, and in the interests of justice

	Special case of Joinder: Class Actions

	Rule 23
	Class Actions

	
	(a)
	Prerequisites to a class action: one or more persons may represent the class if:

(1) Joinder of all members is impractical due to number

(2) They share common questions of law or fact

(3) Their claims/defenses are typical of the class

(4)They will fairly and adequately protect the interests of the class



	
	(b)
	Class Action Maintainable: a class action may be maintained if:

(1) Prosecution of separate actions would create risk of:

(A) Inconsistent adjudications for different class members would establish inconsistent standards of conduct for the opposing party, or

(B) Adjudications for individual members would be dispositive to other class members or impair or impede their ability to protect their interests, or

(2) The opposing party has acted/refused to act on grounds applicable to the class making injunctive or declaratory relief appropriate, or

(3) The common questions of law or fact predominate over individual questions, taking into account:

(A) Interest of individual members in controlling their claim/defense

(B) Extent of litigation already begun by/against members

(C) Desirability of concentrating the litigation in the particular forum

(D) Difficulties in managing the class

	
	(c)
	Determination by Order Whether Class Action to Be Maintained; Notice; Judgment; Actions Conducted Partially as Class Actions:
(1) The class should certify the class as soon as possible

(2) In any (b)(3) class the court should require reasonable attempts at notification of all class members, advising them that:

(A) The court will exclude them if they wish

(B) All class members are bound by the judgment

(C) Any un-excluded party may be represented through counsel

(3) Any judgment involving a (b)(1) or (b)(2) class shall include a description by the judge of the members of the class; for a (b)(3) class the description is defined by those given notice under (c)(2) and who have not requested exclusion

(4) When appropriate:

(A) An action may be brought as a class action for particular issues

(B) A class may be divided into subclasses

	
	(d)
	Orders in Conduct of Actions: the court may make orders:

(1) Determining the course of proceedings to avoid undue repetition or complication

(2) Requiring notice to class members about any step of the litigation or about the judgment, certify adequacy of council, present claims/defenses, or otherwise intervene

(3) Imposing conditions on the representative parties

(4) Requiring amendment of the pleadings to eliminate reference to absent persons

(5) Dealing with other procedural matters

	
	(e)
	Dismissal or Compromise: a class shouldn’t be dismissed or compromised without the court’s approval and notice to the members

	
	(f)
	Appeal: The certification/non-certification of a class can, at the discretion of the court of appeals, be appealed within 10 days of the order (interlocutory appeal)


Discovery

	Rule 26
	General Provision Governing Discovery; Duty of Disclosure

	
	(a)
	Required Disclosures; Methods to Discover Additional Matter:

(1) Initial Disclosures: a party must provide within 14 days of the 26(f) conference or on whatever time table is decided and without request:

(A) The name, address, etc. of any party the disclosing party may use to support its claims/defenses, unless solely for impeachment

(B) A copy or description and location of all documents/tangible things the disclosing party may use to support its claims/defenses, unless solely for impeachment

(C) A computation of damages

(D) Any insurance policy covering liability

(E) The following proceedings are exempt:

i) An action for review of an administrative record

ii) A petition of habeas corpus or other challenge of a criminal conviction

iii) An action brought without counsel by someone in custody

iv) An action to quash/enforce an administrative summons/subpoena

v) An action by the US to recover benefit payments

vi) An action by the US to recover on a student loan

vii) A proceeding peripheral to proceedings in another court

viii) An action to enforce and arbitration award

(2) Disclosure of Expert Testimony: 

(A) In addition to the disclosure in 26(a)(1) a party must disclose any experts who may be used at trial

(B)The disclosure should be accompanied by a written report detailing the basis for opinions expressed, their qualifications, and the data on which their findings are based, their compensation, and other trials they have testified in in the last four years

(C) These disclosures shall be made at least 90 days before the trial date, or within 30 days if solely to rebut evidence under 26(a)(2)(B)

(3) Pretrial Disclosures: in addition the party must provide, unless solely for impeachment:

(A) The name, address, etc. of each witness, identifying those who are expected to testify, and those who may testify

(B) Those witnesses whose testimony is expected to be presented by deposition, and a copy of its relevant parts

(C) An identification of each exhibit the party expects to or may present

(4) Form of Disclosures: in writing and signed

(5) Methods to Discover Additional Matter: written or oral depositions, interrogatories, production of documents, permission to enter land, physical/mental exams, requests for admission

	
	(b)
	Discovery Scope and Limits: 

(1) In General: any matter, not privileged, relevant to the claim/defense of any party including any tangible thing or person with knowledge or a discoverable matter; the information need not be admissible if it seems calculated to lead to the discovery or admissible evidence

(2) Limitations: the court may limit discovery if:

i) The discovery sought is unreasonably cumulative, duplicative, or obtainable from another source

ii) The party seeking discovery has had ample time to discover the information sought

iii) Burden/expense outweighs likely probative value

(3) Trial Preparation-Materials: a party may obtain materials prepared for trial only if they can show the information is not available from any other source.  A party or non-party may obtain, without such showing, a copy of any statement they’ve made about the matter, this covers:  

(A) a written statement

(B) a stenographic or other recording

(4) Trial Preparation-Experts: 

(A) A party may depose any expert whose opinion may be presented at trial

(B) A party may discover facts known or opinions held by an expert retained in preparation for litigation by deposition or interrogatory only upon a showing that the information is unavailable otherwise

(C) Unless injustice would result the court shall:

i) Require the discovering party to pay the expert’s fees

ii) With respect to a (b)(4)(B) disclosure require the discovering party to pay a reasonable portion of the expenses incurred by the opposing party in obtaining facts and opinions from the expert

(5) Claims of Privilege or Protection of Trial Preparation Material: the party will describe the nature of any materials otherwise discoverable but withheld as privileged

	
	(c)
	Protective Orders: upon motion and good cause shown the court may enter an order to protect anyone from annoyance, embarrassment, oppression, or undue burden or expense, including that:

(1) disclosure/discovery not be had

(2) disclosure/discovery may be limited to specific terms, conditions, times, places

(3) discovery may only be had by a method other than that requested

(4) the scope of disclosure/discovery be limited

(5) discovery be conducted with only designated persons present

(6) a deposition be unsealed only by order of the court

(7) trade secrets not be revealed or only reveled in a certain way

(8) parties simultaneously submit sealed documents to be opened only by direction of the court

	
	(d)
	Timing and Sequence of Discovery: except for automatic disclosures a party may not seek discovery prior to the 26(f) conference

	
	(e)
	Supplementation of Disclosures and Responses: a party is required to supplement or correct anything disclosed under (a):

(1) If the information has changed, was inaccurate, or incomplete

(2) To amend an interrogatory, production request, or admission if they learn the response is incomplete/inaccurate

	
	(f)
	Conference of Parties; Planning for Discovery: parties must confer to formulate a discovery plan at least 21 days prior to a Rule 16 scheduling conference indicating proposals regarding:

(1) Changes in timing of disclosures

(2) Subjects of discovery, when it should be completed, and whether it should continue in phases or focused on specific issues

(3) Changes on limitations

(4) Any other court orders required

-All parties are responsible for conferring and submitting to the court within 14 days of the conference the discovery plan

-Timing is at the court’s discretion, it may shorten or lengthen the times as it sees fit

	
	(g)
	Signing of Disclosures, Discovery Requests, Responses, Objections: 

(1) Every disclosure shall be signed by an attorney of record

(2) Every discovery request shall be signed by an attorney of record certifying it is:

(A) Consistent with the rules and warranted by law

(B) Not interposed for an improper purpose

(C) Not unreasonable or unduly burdensome

Any unsigned document will be stricken unless promptly signed

(3) The court may impose sanctions for signing of a document that does not comport with these rules

	Rule 30
	Depositions upon Oral Examination

	
	(a)
	When Depositions May Be Taken; When Leave Required:
(1) A party may take the deposition of any person by deposition without leave except as provided in (2)

(2) A party must obtain leave if the person is confined in prison or if, without written stipulation of the parties:

(A) More than 10 depositions would be taken

(B) The person has already been deposed

(C) A party seeks to take a deposition before the time specified in Rule 26(d), unless the notice contains information that the deponent is likely to be unavailable if not deposed early

	
	(b)
	Notice of Examination: General Requirements; Methods of Recording; Productions of Documents and Things; Deposition of Organization; Deposition by Telephone:
(1) A party seeking to depose someone must notify every other party who is being deposed, where, and when, and the nature of any materials subpoenaed 

(2) The party shall disclose how the deposition will be recorded, any other party may obtain a transcript of non-stenographic recordings

(3) With prior notice any party may designate an additional method of recording

(4) The deposition should be made before and authenticated by an officer of the court designated by Rule 28

(5) Notice to a party deponent may be accompanied by production requests consistent with Rule 34

(6) An organization may designate an individual to represent it at a deposition

(7) The parties may stipulate that a deposition be taken by telephone or other electronic means

	
	(c)
	Examination and Cross-Examination; Record of Examination; Oath; Objections: examination may proceed as it would at trial, any objections shall be noted in the recording but the deposition shall continue subject to the objections.  In lieu of oral examination parties may submit written questions to be asked by the officer

	
	(d)
	Schedule and Duration; Motion to Terminate or Limit Examination: 

(1) Any objection must be concise, a person may instruct a deponent not to answer only to preserve a privilege, enforce a limitation, or present a motion under Rule 30(d)(4)

(2) Unless otherwise stipulated a deposition is limited to one 7 hour day

(3) The court may impose sanctions on those interfering with a deposition

(4) On motion by any pr the deponent that the deposition is being conducted in bad faith the court can order it ended, or limit its scope.  If terminated it may only be started again by court order.  The deposition must be suspended while the motion is being decided

	
	(e)
	Review by Witness; Changes; Signing: If requested before completion of the deposition the deponent shall have 30 days to review and correct their deposition with a signed amendment

	
	(f) 
	Certification and Delivery by Officer; Exhibits; Copies:
(1) The officer must certify the witness was duly sworn and the recording is a true and accurate recording of the deposition in writing, and a copy of the record furnished to the deposing attorney who is responsible for maintaining it:

(A) Any materials produced at the deposition must be made available for inspection and copying by all parties and must be attached to the deposition

(B) Make a copy of the originals which will then serve as the originals if they cannot be retained

(2) The officer shall retain a copy of the deposition, the officer may furnish a copy of this to any party upon payment of a fee

(3) The party taking the deposition will furnish prompt notice of its filing to all parties

	
	(g)
	failure to Attend or to Serve Subpoena; Expenses:
(1) If the party taking the deposition fails to attend he may be liable for any costs incurred by others at the court’s discretion

(2) If the party fails to subpoena a witness they may be liable for costs

	Rule 31
	Depositions upon Written Questions:

	
	(a)
	Serving Questions; Notice:
(1) A party may take the deposition of any person by deposition upon written question without leave except as provided in (2)

(2) A party must obtain leave if the person is confined in prison or if, without written stipulation of the parties:

(A) More than 10 depositions would be taken

(B) The person has already been deposed

(C) A party seeks to take a deposition before the time specified in Rule 26(d), unless the notice contains information that the deponent is likely to be unavailable if not deposed early

(3) The party shall furnish the questions to every other party and indicate

(1) Who is to answer them

(2) The officer before whom the deposition will be taken

(4) Within 14 days of service of the questions a party may serve cross questions to all other parties, within 7 days of that a party may serve redirect questions, and within 7 days of that a party may serve recross questions

	
	(b)
	Officer to Take Responses and Prepare Record: a copy of all questions and the notice shall be served to the officer taking the deposition by the party requesting the deposition who shall then take and record the deposition as described in Rule 30

	
	(c)
	Notice of Filing: The party taking the deposition will furnish prompt notice of its filing to all parties

	Rule 32
	Use of Depositions in Court Proceedings

	
	(a)
	Use of Depositions: a deposition may be used against any party who was present or had notice of the deposition:

(1) To contradict or impeach the testimony of a deponent, or for any other purpose allowed under the rules of evidence

(2) The deposition of any organization may be used by an adverse party for any purpose

(3) The deposition of any person may be used by any party if the court finds that:

(A) The witness is dead

(B) The witness is >100 miles away

(C) The witness is unable to attend due to age, illness, infirmity, or incarceration

(D) The witness could not be procured by subpoena

(E) That in the interests of justice the witness’s testimony should be presented by subpoena rather than orally in open court

-A deposition taken without leave shall not be used against a party who was unable to secure representation or who received less than 11 days notice and applied for a protective order

(4) If only part of a deposition is offered into evidence by a party an adverse party can require that any other part also be introduced

-Any deposition may be used in subsequent litigation involving the same parties and subject matter

	
	(b)
	Objections to Admissibility: objection can be made to the admission of any deposition detailing evidence that would not be admissible if the witness were present and testifying

	
	(c)
	Form of Presentation: the deposition may be presented in stenographic or nonstenographic form, but if in the latter a transcript shall be furnished to the court

	
	(d)
	Effect of Errors and Irregularities in Depositions:
(1) As to Notice: waived unless written objection is made

(2) As to Disqualification of Officer: waived unless made before the taking of the deposition or as soon thereafter as a conflict is realized

(3) As to taking of Deposition:

(A) Objections to competency of witness, relevance, or materiality are not waived by failure to make them before or during the deposition unless the ground is one that would have been removed if presented at the time

(B) Errors in the form of the taking of the deposition which would have removed the problem are waived unless brought at the time

(C) Objections to the form of Rule 31 questions are waived unless served during the time for cross questioning and within 5 days of service of the last authorized questions

(4) As to Completion and Return of Deposition: Errors in preparation of the deposition are waived unless a motion to suppress is promptly made

	Rule 33
	Interrogatories to Parties

	
	(a)
	Availability: any party may serve on any other party not more than 25 interrogatories (more with leave of the court)

	
	(b)
	Answers and Objections:
(1) Each interrogatory must be answered fully under oath in writing unless objected to

(2) Answers must be signed

(3) Answers and objections must be served within 30 days of receipt

(4) All grounds for objection must be stated with specificity

(5) The party serving interrogatories may as for an order to disclose under Rule 37(a)

	
	(c)
	Scope; Use at Trial: interrogatories may relate to any matter allowed under Rule 26(b)(1) and answers may be used to the extent allowed by the rules of evidence

	
	(d)
	Option to Produce Business Records: if the answer to an interrogatory involves a calculation or other analysis of business records a party may supply those records rather than perform the analysis

	Rule 34
	Production of Documents and Things and Entry upon Land for Inspection and Other Purposes

	
	(a)
	Scope: any party may serve on any other a request:

(1) To produce designated documents or tangible things within the scope of Rule 26(b)

(2) To permit entry onto land for inspection

	
	(b)
	Procedure: the request shall specify the items (either individually or by category) for inspection, the party receiving the request shall furnish a written response within 30 days stating their consent or grounds for objection ( the requesting party may ask for an order under Rule 37(a)

	
	(c)
	Persons Not Parties: can be compelled to produce items/allow inspections under Rule 45

	Rule 35
	Physical and Mental Examination of Persons

	
	(a)
	Order for Examination: when a person’s physical or mental condition is at issue the court may order them to submit to an examination

	
	(b)
	Report of Examiner:
(1) If requested the examining party shall furnish to the examined party a copy of the findings; the examining party may then request copies of any similar examinations made previously or thereafter

(2) By requesting and obtaining a copy of the report or by taking the examiner’s deposition the party waives any privilege they may have involving the same controversy regarding the testimony of every other person who has or may examine the party for the same mental or physical condition

(3) This applies to examinations made by agreement of the parties unless expressly provided otherwise, but does not affect the discovery of any reports by the examiner or the taking of his deposition

	Rule 36
	Requests for Admission

	
	(a)
	Request for Admission: parties may make requests for the admission of facts, the application of law to facts, or the genuineness of documents; the matter is admitted unless within 30 days the party objects or answers the request for admission; lack of knowledge is not sufficient basis on which to fail to admit something unless the party has made a fair effort to obtain the necessary knowledge and is unable to.  Unless the court finds an objection justified it can order either an admission or an amended answer.

	
	(b)
	Effect of Admission: any matter admitted is conclusively established.  Any admission is for the pending action only and cannot be used in other proceedings

	Rule 37
	Failure to Make or Cooperate in Discovery: Sanctions

	
	(a)
	Motion For Order Compelling Disclosure or Discovery: a party, upon notice, can apply for an order compelling discovery/disclosure as follows:

(1) Appropriate Court: where the action is pending or the person is

(2) Motion:

(A) Any party may move for disclosure and sanctions against another party for violations of Rule 26(a)

(B) A discovering party may make a motion requesting deponent to answers questions, parties to answer interrogatories, or answers to requests for documents or inspection of property

(3) Evasive or Incomplete Disclosure, Answer, Response: treated as failure to disclose

(4) Expenses and Sanctions: 

(A) If motion granted or party complies with discovery after motion is filed the court may direct the party to pay reasonable costs incurred in filing the motion

(B) If motion is denied the court may enter a protective order under Rule 26(c) and require the moving party to pay any costs associated with the motion

(C) If granted in part and denied in part the court may enter a protective order and apportion costs appropriately

	
	(b)
	Failure to Comply with Order:
(1) Sanctions by Court in District Where Deposition is Taken: failure to answer a question when so directed is contempt of court

(2) sanctions by Court in Which Action is Pending: if a party fails to comply with an order the court can make such order as is just in regard to the failure including:

(A) The matter at issue be taken as fact

(B) Order refusing to allow disobedient party to support or oppose claims or defenses or to introduce matters into evidence

(C) Order striking parts of pleadings, staying further proceedings until they comply, dismissing all or part of the action, or rendering a judgment by default against the disobedient party

(D) Order treating disobedience as contempt of court

(E) Failure to produce a party in compliance with Rule 35(a) is subject to (A), (B), or (C) unless they are unable to produce them

-In lieu of or in addition to these remedies the court can require the disobedient party to pay reasonable fees

	
	(c)
	Failure to Disclose; False or Misleading Disclosure; Refusal to Admit:
(1) Failure to disclose or amend a disclosure to include information about evidence or a witness bars that evidence or witness at trial.  In addition the court may apply whatever additional sanctions are just

(2) If a party refuses to admit the genuineness or truth of a matter and the opposing party later proves that matter they may move for the payment of reasonable costs incurred in proving the matter at the court’s discretion

	
	(d)
	Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection:
If a party:

(1) Fails to appear for a deposition after receiving notice, or

(2) To serve answers/objections to interrogatories, or

(3) To serve a written response to a request for inspection

The court may make such order as it sees fit in the interest of justice including anything under 37(b)(2)(A)-(C) and may also include costs

	
	(g)
	Failure to Participate in the Framing of a Discovery Plan: the court may cause any party failing to participate to pay any costs incurred by that failure

	Rule 45
	Subpoena

	
	(a)
	Form; Issuance:
(1) Every subpoena shall:

(A) State the name of the issuing court

(B) State the name, court, and civil action number of the action

(C) Command each person it is directed to to give testimony, produce documents or tangible things, or permit inspection of premises

(D) Set forth the text of (c) and (d)

(2) Subpoenas for attendance at a trial shall issue from the trial district, subpoenas for depositions shall issue from the district where it will be taken

(3) Clerks shall issue blank subpoenas that must be filled in before service.  An attorney, as officer of the court, may issue subpoenas on behalf of:

(A) A court where he is authorized to practice

(B) A court in the district where a deposition will be taken

	
	(b)
	Service: 

(1) To any non-party not less than 18 years of age by giving it to them with one day’s worth of fees and mileage

(2) It may be served at any place within the district, or within 100 miles of the place where the action will take place (deposition, inspection, hearing, etc.), or anywhere within a state when a state statute or rule allows it.  When a US Statute allows it the court can authorize service at any other place allowed

(3) Proof of service is made by filing a statement of the date, names of those served, and manner of service with the clerk of the court

	
	(c)
	Protection of Persons Subject to Subpoenas:
(1) A party should not impose an undue burden on a person they are serving a subpoena

(2) (A) A person subpoenaed for documents, things, or an inspection need not appear at the time

(B) A person served with a subpoena for documents, things, or inspection may serve an objection to the attorney within 14 days of service.  Thereafter the attorney seeking inspection will only be allowed if given permission by the court by moving to compel production

(3) (A) On timely motion the court issue the subpoena may quash if it:

i) Fails to allow time for compliance

ii) Compels a person to travel more than 100 miles (unless it is travel within the state to attend a trial)

iii) Requires disclosure of privileged or protected matter and no waiver has been granted

iv) Subjects a person to undue burden

(B) If a subpoena

i) Requires disclosure of a trade secret or other confidential material, or

ii) Requires disclosure of an unretained expert’s opinion or other information not describing specific events in dispute and resulting from expert’s study made not at the request of any party, or

iii) Requires a person to incur substantial expense to travel more than 100 miles

-The court may quash or modify the subpoena to protect the person, or, if the party issuing the subpoena shows substantial need and assures compensation, enforce the subpoena.

	
	(d)
	Duties in Responding to Subpoena:

(1) Documents should be produced in the condition they are usually kept or labeled an organized in categories as demanded

(2) Any information withheld due to privilege or some other protection that protection’s nature should be made expressly and supported by a description of the nature of the information withheld (without disclosing privileged information) sufficient to allow dispute of the claim

	
	(e)
	Contempt: failure to comply with a subpoena without adequate excuse is contempt of the issuing court


Trials and Judgments

	Rule 38
	Jury Trial of Right

	
	(a)
	Right Preserved: right to jury trial under 7th amendment is preserved

	
	(b)
	Demand: any party may demand jury trial if the issue is triable by a jury

(1) by serving such a demand on all parties not more than 10 days after filing the last pleading on the issue, AND

(2) filing and demanding as required in Rule 5(d)

	
	(c)
	Same: Specification of Issues: the party should specify which issues it wants tried by jury, if no specification is made it is assumed that all issues triable by jury will be.  If certain issues are specified other parties can ask that other issues also be tried by the jury within 10 days of service of the demand

	
	(d)
	Waiver: failure to make the demand is a waiver of the right

	Rule 39
	Trial by Jury of by the Court

	
	(a)
	By Jury: when demanded the trial shall be by a jury, unless:

(1) the parties stipulate, in writing or orally in open court, to a trial by the court without a jury

(2) the judge determines that no right to a jury trial exists under the Constitution or US Statute

	
	(b)
	By The Court: if no demand for a jury is made he case is tried by the court; on motion on issues triable by a jury, the court may order a jury trial

	
	(c)
	Advisory Jury and Trial by Consent: in actions not triable by jury the court may on its own initiative or by motion try an issue with an advisory jury and may also, with the consent of the parties, allow a jury trial even if no right to a jury trial exists

	Rule 41
	Dismissal of Actions

	
	(a)
	Voluntary Dismissal: Effect Thereof

(1) By Plaintiff; by Stipulation: an action may be dismissed by plaintiff:

i) By filing a notice of dismissal any time before service of an answer or a motion for summary judgment by the adverse party

ii) By filing a stipulation of dismissal signed by all parties

-Unless otherwise stated this sort of dismissal is without prejudice, but serves as an adjudication on the merits if the claim had previously been dismissed

(2) By Order of Court: Except as stated in (1) an action shall not be dismissed by the plaintiff without order by the court, if there is a counterclaim the action shall not be dismissed unless the counterclaim can stand on its own

	
	(b)
	Involuntary Dismissal: Effect Thereof: A defendant may move for dismissal for failure by the plaintiff to prosecute or comply with the rules or court orders: this sort of dismissal operates as an adjudication on the merits (unless for lack of jurisdiction, for improper venue, or for failure to join a party)

	
	(c)
	Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim: same rules apply

	
	(d)
	Costs of Previously Dismissed Action: 

	Rule 42
	Consolidation; Separate Trials

	
	(a)
	Consolidation: the court may order a joint hearing or trial, or consolidation, in actions involving common questions of law or fact

	
	(b)
	Separate Trials: in furtherance of convenience or expediency the court may order separate trials on any claim or issue always preserving the right to a jury trial under the 7th Amendment

	Rule 50
	Judgment as a Matter of Law in Jury Trials; Alternative Motion for New Trial; Conditional Rulings

	
	(a)
	Judgment as a Matter of Law: 

(1) If there is no reasonable basis for a jury to find for a party on an issue the court may determine the issue against that party and grant judgment as a matter of law

(2) Motion for judgment as a matter of law can be made at any time before the case is submitted to the jury

	
	(b)
	Renewing Motion for Judgment After Trial; Alternative Motion for a New Trial: if the court does not grant a motion for summary judgment after all the evidence has been presented it is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion: the movant may renew its request by filing a motion within 10 days after the entry of a judgment, the court may:

(1) if a verdict was returned:

(A) allow judgment to stand

(B) order a new trial

(C) direct entry of judgment as a matter of law (j.n.o.v.)

(2) if no verdict was returned

(A) order a new trial

(B) direct entry of judgment as a matter of law

	
	(c)
	Granting Renewed Motion for Judgment as a Matter of Law; Conditional Rulings; New Trial:
(1) If the renewed judgment is granted the court shall also rule on the motion for a new trial, determining if a new trial should be granted if the judgment is later vacated – this does not alter the finality of the judgment and only comes into effect if the judgment as a matter of law is reversed

(2) Any motion for new trial under Rule 59 by a party against whom judgment as a matter of law is rendered shall be filed within 10 days

	
	(d)
	Denial of Motion for Judgment as a Matter of Law: if the motion is denied the prevailing party may, as appellee, assert grounds entitling the party to a new trial if the appellate court determines the trial court erred in the denial

	Rule 52
	Findings by the Court; Judgment on Partial Findings

	
	(a)
	Effect: in any trial without a jury the court shall state its findings of fact and law; findings of fact shall not be set aside by other courts unless clearly erroneous

	
	(b)
	Amendment: the findings may be amended by motion within 10 days of entry of judgment

	
	(c)
	Judgment on Partial Findings: the court may make findings during the trial and enter partial summary judgments based on those findings, or it may reserve judgment until the end of the trial

	Rule 54
	Judgment; Costs

	
	(b)
	Judgment upon Multiple Claims or Involving Multiple Parties: when more than one claim for relief is stated or more than one party involved the court may enter a final judgment as to individual claims or parties only upon an express determination that there is no just reason for delay and upon an express direction for he entry of the judgment.  In the absence of this determination any order which adjudicates fewer than all of the claims of fewer than all the parties is subject to revision until all claims/parties have been adjudicated.

	Rule 55
	Default

	
	(a)
	Entry: whenever a party, against who a judgment for affirmative relief is sought, fails to plead or defend the clerk shall enter a default

	
	(b)
	Judgment: may be entered as follows;

(1) By the Clerk: when the claim is for a certain sum the clerk can enter a judgment by default in that amount upon request of the plaintiff

(2) By the Court: otherwise the party entitled to a judgment by default shall apply for it to the court; if the party against who the default is being entered has appeared in the action they shall be served with written notice of the application for default 3 days prior to the hearing.  The court may conduct such hearings as it deems necessary to justly determine the disposition of the claim.

	
	(c)
	Setting Aside Default: the court may set aside a default for good cause

	
	(d)
	Plaintiffs, Counterclaimants, Cross-Claimants: this rule applies no matter what kind of claim is involved

	Rule 56
	Summary Judgment

	
	(a)
	For Claimant: a party seeking to recover upon a claim may move for summary judgment after 20 days or upon service for summary judgment by an adverse party

	
	(b)
	For Defending Party: may move for summary judgment at any time

	
	(c)
	Motion and Proceedings Thereon: motion shall be served at least 10 days before the hearing.  The motion should be granted if the evidence available at the time shows that there are no genuine issues of fact and the moving party is entitled to a judgment as a matter of law; an interlocutory determination as to liability can be done in this way although damages remained undetermined

	
	(d)
	Case Not Fully Adjudicated on Motion: if the entire claim cannot be adjudicated in the motion the court should determine what facts are and are not in dispute and dispose of as many issues as possible, allowing the remainder to be determined by trial

	
	(e)
	Form of Affidavits; Further Testimony; Defense Required: affidavits shall be made on personal knowledge, shall only set forth admissible facts, and shall show that the affiant is competent to testify on the content.  All documents referred to therein shall be attached or made available.  They may be supplemented or opposed by depositions, interrogatories, or other affidavits.  When a motion for summary judgment supported by affidavit is made the adverse party may not simply rest on the allegations or denials in the pleadings, their affidavits or other evidence must set forth facts showing that there is a genuine issue for trial; in the absence of such evidence summary judgment should be entered if appropriate.

	
	(f)
	When Affidavits are Unavailable: if from the affidavits it presents a party opposing the motion cannot present affidavits essential to justify its opposition the court may refuse the motion or issue a continuance until such time as the necessary affidavits can be obtained or other discovery made

	
	(g)
	Affidavits Made in Bad Faith: if the court determines that any affidavit is being presented in bad faith or for delay it can cause the presenting party to pay for any costs incurred as a result of the bad faith

	Rule 58
	Entry of Judgment: 

(1) Upon verdict of the jury or upon decision by the court that the party should receive a sum certain, costs, or no relief the clerk should immediately prepare and enter a judgment unless directed otherwise by the court

(2) Upon a decision granting other relief or other verdict the court should prepare and the clerk should enter the judgment

Every judgment should be set forth in a separate document

	Rule 60
	Relief from Judgment or Order

	
	(a)
	Clerical Mistakes: clerical mistakes may be corrected at any time by the court on its own initiative or by motion of any party.  If on appeal the mistake may be corrected at any time before the case is docketed, or after that with the leave of the appellate court.

	
	(b)
	Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud; etc.: on motion and for just cause the court may relieve a party from judgment for the following:

(1) mistake, inadvertence, surprise, or excusable neglect

(2) new evidence which could not have been discovered in time to move for a new trial

(3) fraud, misrepresentation, or other misconduct by adverse party

(4) judgment is void

(5) judgment has been satisfied, released, or discharged, or a judgment on which it depends has been vacated, or application is no longer equitable

(6) any other just reason
A motion under this provision does not affect the finality of the judgment

Motions for (1), (2), or (3) must be made within 1 year

The procedure for obtaining relief from a judgment shall be made by motion under the rule or by an independent action


Statutes
	28 U.S.C. § 1291 Final Decisions of District Courts: the courts of appeals shall have jurisdiction of appeals from all final decisions of the district courts of the United States

	28 U.S.S. § 1292 Interlocutory Decisions

	
	(a)
	The courts of appeals shall have jurisdiction of appeals from:

(1) Interlocutory orders of district courts of the United States granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions

(2) Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or to take steps to accomplish the purposes thereof

(3) Interlocutory decrees determining the rights and liabilities of the parties to admiralty cases in which appeals from final decrees are allowed

	
	(b)
	When a district judge determines that a decision, not usually subject to interlocutory appeal, involves a controlling questions of law where there is substantial ground for difference of opinion and an immediate appeal from the order may materially advance the ultimate termination of the litigation he shall indicate so in writing (certify the decision).  The Court of Appeals may grant the interlocutory appeal at its discretion if the request is brought within 10 days.

	28 U.S.C. § 1331 Federal Question: the district court shall have original jurisdiction of all civil actions arising under the Constitution, law, or treaties of the United States

	28 U.S.C. § 1332 Diversity of Citizenship

	
	(a)
	The district courts have diversity jurisdiction if the amount in controversy exceeds $75,000 and is between –

(1) citizens of different states

(2) citizens of a state and foreign citizens

(3) citizens of different states and in which foreign citizens are additional parties

(4) a foreign state as plaintiff and a citizen of a state or different states

	
	(c)
	(1) a corporation is a citizen of any state where it is incorporated and the state where it has its principal place of business

(2) the representative of the estate of a decedent is deemed a citizen of the state of the decedent

	28 U.S.C. § 1335 Interpleader

	
	(a)
	District courts have original jurisdiction of any civil action of interpleader filed by any person having in its custody money/property of the value of $500 or more, if

(1) Two or more adverse claimants, of diverse citizenship are claiming or may claim ownership of the property

(2) The plaintiff has deposited such money/property into the registry of the court to abide the court’s judgment

	
	(b)
	An action may be entertained although the claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another

	28 U.S.C. § 1738 State and Territorial Statutes And Judicial Proceedings; Full Faith and Credit: Such acts, records and judicial proceedings . . . shall have the same full faith and credit in every court within the United States and its Territories and Possessions as they have by law or usage in the courts of such State, Territory or Possession from which they are taken


	Pleadings:

	
	Rule 7
	Complaint, answers, etc. shall be in writing and signed

	
	Rule 8
	Complaint should contain short clear statements of fact, answers should address these

	
	Rule 8(c)
	Affirmative defenses must be stated

	
	Rule 8(d)
	Failure to deny is an admission

	
	Rule 10
	Form of pleadings, caption names, separate number paragraphs

	
	Rule 11
	Signing of papers, sanctions

	
	Rule 12
	Defenses and objections to claims

	
	Rule 12(b)
	Major defenses against a complaint

	
	Rule 15
	Amendment of complaints

	Joinder

	
	Rule 13(a)
	Compulsory counterclaim – claims arising from same transaction ( waived if not brought

	
	Rule 13(b)
	Permissive counterclaim – any other claim ( under common law waived if not brought

	
	Rule 14(a)
	Defense may bring in a third party liable to them (impleader)

	
	Rule 14(b)
	Plaintiff may bring in a third party liable to them as a result of a counterclaim

	
	Rule 18
	Permissive joinder of claims – any other claim the parties have against each other

	
	Rule 19
	Compulsory joinder – parties that must be joined for just adjudication

	
	Rule 20
	Permissive joinder – have a common question of law or fact, or claim from same transaction

	
	Rule 22
	Interpleader – used to resolve disposition of a piece of property and to avoid multiple liability

	
	Rule 24(a)
	Intervention by right – interests affected by claim

	
	Rule 24(b)
	Permissive intervention – has a common issue of law or fact with the action

	
	Rule 25
	Substitution of parties

	
	Rule 23(a)
	Class can be made if 1) Numerosity, 2) Commonality, 3) Typicality, 4) Adequate representation

	
	Rule 23(b)
	Class maintainable if: (1) inconsistent adjudication would be prejudicial, (2) injunctive relief sought, (3) common question predominates over individual questions

	
	Rule 23(f)
	Interlocutory appeal allowed for certification/noncertification of class

	Discovery:

	
	Rule 26(a)
	Required disclosures, ways to discover other matters

	
	Rule 26(b)
	Scope of discovery ( unprivileged information likely to lead to admissible information

	
	Rule 26(c)
	Protective orders

	
	Rule 30
	Oral Deposition

	
	Rule 31
	Written Depositions

	
	Rule 32
	Use of Depositions at trial ( against a party, for impeachment, witness is unavailable

	
	Rule 33
	Interrogatories ( only to parties, answered under oath with aid of attorney

	
	Rule 34
	Document production/request for inspection – applicable to parties

	
	Rule 45
	Subpoena ( like Rule 34 but against non-parties

	
	Rule 35
	Mental/Physical exams ( only if condition is at issue, no privilege with examiner, can waive privilege with own physician by asking for report

	
	Rule 36
	Requests for admission of facts

	
	Rule 37
	Sanctions for failure to comply with discovery orders

	Trials and Judgments:

	
	Rule 38
	Right to trial by jury should be preserved consistent with 7th Amendment

	
	Rule 39
	Right to a jury trial must be demanded, failure to demand acts as a waiver

	
	Rule 41(a)
	Voluntary dismissal

	
	Rule 41(b)
	Involuntary dismissal – has the effect of an adjudication on the merits

	
	Rule 42
	Court may separate or consolidate claims for efficiency

	
	Rule 50(a)
	Judgment as a matter of law ( No reasonable basis for jury to find for party

	
	Rule 52
	Court should state findings of law and fact in any case where there is not a jury

	
	Rule 54(b)
	Judgment upon multiple claims/parties – if there is no just reason to keep other parties in court can certify a judgment for them which is then subject to interlocutory appeal

	
	Rule 55
	Default – adjudication on the merits

	
	Rule 56(c)
	Summary judgment – granted if evidence available entitles moving party for a judgment as a matter of law

	
	Rule 58
	Entry of judgment – final judgment should be made in a separate document

	
	Rule 60(b)
	Relief from judgment – on motion and for just cause can be granted

	Statutes: 28 U.S.C. §

	
	1291
	Appeals court only has jurisdiction over a claim after a final judgment

	
	1292
	Interlocutory appeals on (a) injunctions, (b) on decisions certified by trial court judge

	
	1331
	Federal court has jurisdiction on federal questions

	
	1332
	Diversity jurisdiction: amount in excess of $75,000 and diversity of citizenship

	
	1335
	Interpleader: amount in excess of $500, two or more diverse adverse parties

	
	1738
	Full faith and credit given by federal courts to the decisions of state courts
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