COMPARATIVE LAW OUTLINE

Spring 2000, Professor Gordley 

I. Institutions 

a. France 

i. tribunal de grande instance  --- cour d’appel --- cour de cassation

b. Germany

i. Amstgericht (Landgericht) --- Obertlandesgericht --- Bundesgerichtshof 

II. Torts in General

a. Structure of Tort Law

i. Common Law

1. traditionally law organized around forms of actions or writs

2. royal court heard cases only when writ issued by royal chancellor

3. P had to bring himself within an existing writ

4. D struck him

a. Trespass in assault and battery

5. D harmed his land, buildings, crops

a. Trespass quare clausum fregit

6. less straightforward injury

a. trespass on the case

i. instead of just alleging D hit him or came onto land, also allege particular facts entitling him to relief

7. until 19th did not have to allege D acted intentionally or negligently

8. 19th century forms of action abolished

9. 19th split into negligence and intent

a. there had never been a tort of negligence

10. 19th defined more precisely what each D had to do to be held liable 

a. get list of torts

11. Trespass in assault and battery

a. torts of battery and assault

b. d must act intentionally for either tort

c. liable even if no harm but then damages nominal

d. battery elements

i. intend to make contact

1. with body of P or something closely associated

ii. contact unauthorized, harmful/offensive

iii. P must know contact unauthorized, harmful/offensive or reason to know

e. Assault elements

i. D must have done something that led P to believe may imminently be victim of battery

ii. P need not be put in fear but must think contact about to occur

iii. Contact must be expected imminently

iv. D must either intend to make contact with P, or

v. Intend for P to think that he is about to do so

f. False imprisonment

i. D liable if confined P

ii. Any space, large or small

iii. Does not matter how affected

iv. Americans say confinement must be intentional

v. Some English say negligence will do

vi. D liable even if mistakenly but reasonably thought had right to confine P

g. Trespass quare clausum fregit (trespass to land)

i. D must intend to enter land in P possession

ii. Need not intend his body enter

iii. Liable even if believes land belongs to himself

iv. Liable even if no harm done

h. Trespass de bonis asportatis (trespass to chattels)

i. D must intend to harm or carry off something in P possession, other than real property

ii. Liable even if thought it was his own property

ii. Continental Law

1. Roman history -- Gaius

a. iniuria

i. offensive behavior such as insult by striking

b. lex Aquilia

i. D at fault 

1. harm either intentional or negligent

ii. P recover for only certain types harm

1. P lost use of physical object

2. no recover for own physical injury

3. could recover for injury to son under authority

c. Glossators said recovery for physical injury

d. By 17th wife/kids for loss of support

i. P for pain and suffering

e. Aristotle followed by late scholastics

i. Distributive justice (fair shares)

ii. Commutative (preserve share of each)

f. More in lecture notes

2. French



a. 1382 Any act [intentional] of a person which causes harm to another obligates the person through whose fault the harm (dommage) occurred to make compensation for it

b. 1383 A person is liable for the harm that he causes not only by his acts but by his negligence or imprudence

c. no definition of a harm

3. German

a. 823 (1) A person who intentionally or negligently unlawfully injures the life, body, health, freedom property or similar right of another is bound to compensate him for any damages that thereby occurs.

b. (2) The same obligation rests on a person who infringes a statute intended for the protection of others.  If, according to the provisions of the statute, its infringement is possible even without fault, the duty to make compensation arises only in the event of fault.

c. 826 A person who intentionally causes harm to another in a manner contrary to good morals is bound to compensate him for the harm.

d. 847(1) In the case of injury to body or health or in the case of deprivation of liberty, the injured party may also demand fair compensation in money for non-economic harm.

e. 253 In the case of harm that is not economic, compensation in money can be demanded only in the cases specified by statute

III. Torts – Scope of Rights Protected

a. Grief or shock at harm to another person

i.   US
1. loss of consortium

a. split on parent/child consortium

b. Arizona allows parents to recover for loss of companionship of adult child

2. wrongful death

a. recovery by relatives, plus divorced spouse and illegitimate child

b. recovery for what decedent could have recovered had he lived

c. loss of material advantages only 

i. some allow recovery for p & s of survivors

3. survival suit

a. most states allow

i. his estate recovers p&s he experienced before death

4. intentional conduct

a. Rest 2d Torts 46 Outrageous Conduct Causing Severe Emotional Distress

i. Intentional/reckless 

ii. Liable for emotional distress

iii. Liable for any bodily harm

iv. When conduct directed at 3rd person, liability to

1. Member of immediate family present at time, whether or not bodily harm

2. Any person present at time, if bodily harm

b. Hill v. Kimball (Tx 1890) 

i. D beat laborers in P’s presence and on her land, know she was pregnant, miscarriage. 

ii. Recovery, unclear tort.

c. Lambert v. Brewster (W Va 1924)

i. D struck P father in her presence, miscarriage

ii. Recovery, unclear tort

d. Wilkinson v. Downer (1897 QB)

i. D as joke told P that her husband badly injured in accident

ii. P suffered shock, permanet physical damage

iii. No malice or spite of D

iv. Calculated act so inferred intent to produce harmful effect

5. Negligent conduct

a. traditionally physical injury required, then recovery for all harm, including emotional distress

b. physical impact rule

i. Kenny v. Wong Lin (NH 1925)

1. P had mouse hair in her soup

2. Recovery because it touched roof of mouth

c. zone of danger rule 

d. Dillon Rule – Dillon v. Legg (CA 1968)

i. Mother outside zone but saw her child hit and killed by auto

ii. Court rejected zone rule – recovery

iii. Foreseeable risk of harm to mother

1. Must be near scene of accident

2. Must have contemporaneous and sensory experience

3. Close relationship

a. spouse

b. child

c. not co-habitant (CA)

iv. Also need shock + physical injury

ii. France
1. Harm by ricochet (dommage par richochet)

a. injury to one causes harm to another

2. in principle, claim need not be made by relative

a. living with injured person or having affair

3. 27 Feb 1970 cour de cassation required stable, non-adulterous relationship

4. 8 Jan 1985 cour de cassation, crim ch. 2 women trying to recover for death of man ruled unstable and no recovery

5. recovery has been allowed in crim chamber of cour de cassation for adulterous relationship

6. cour d’appel recovery for two women for one man

7. Starck, Roland, Boyer 1991

a. people who can claim to suffer non-physical harm can be considerable

i. occur at death of dear person

ii. if survives then pain of watching

iii. injury to honor from which those around suffer

8. Four eras of recovery

a. 19th century liberal recovery

b. double bar to recovery

i. RULE: compensation for injury to feelings only if parent or married to victim

1. 1931 case of Mrs. G being distraught after raising someone else’s child and distraught at its death – no recovery

ii. RULE: Requirement of death of victim

c. more liberal

i. harm must have exceptional gravity/character

1. 1967 child in danger of death and then 15% disabled – no recovery

ii. recover if harm suffered certain and direct

1. 1977 son with incapacitated father – recovery 

a. 1382 applies to non-physical harm (dommage morale) as well as physical

iii. if victim survives, generally only action for non-physical harm by parent

1. must be of exceptional nature

iv. if victim dies, then action for marriage and kinship

1. 1967 ward recovered for death of guardian

d. Modern

i. Recovery for racehorse 1962

ii. But no recovery when harm weird

1. 1973 wife and brother of man killed in traffic accident sought damages for depression

2. harm not direct and not reasonable to get that depressed

iii. German Law
1. 844(2) recover for loss of support which person killed legally obligated to provide

a. decedent must have been able to recover against D

2. 845 P can recover for loss of services which person killed legally obligated to provide

3. count on health and causation to limit recovery

4. must be protected right on 823 “or any similar right”

5. March 1969 P’s companion was run over by D

a. P suffered shock and after effects – recovery

b. shock is injury to health within BGB 823

i. causation and fault

6. May 1971 P’s husband killed in traffic accident

a. P not at scene but sorrow

b. no physical manifestation

c. no recovery

i. must be really sick, not just disturbed

7. May 1968, P shock after learning husband in car accident

a. car only slightly damaged

b. no recovery because not normal for event to cause injury to someone not even there.

c. no adequate causal relationship between her injury and accident

b. Economic Harm

i. French

1. May 1970 gas company pipe broken by Lafarge, supplied factory. 

a. Lafarge liable because harm direct consequence of break in pipe  -- Recovery

b. damage caused interruption of factory activity

2. October 1984 negligent accounting, P third party

a. P recovered

3. April 1955 football player under K, killed in traffic accident

a. Club sued for financial loss  -- Recovery

b. Harm certain

4. April 1965 P bus driver, traffic delay by D

a. Recovery of lost fares because certain

5. June 1987 P corporation whose president-general director injured

a. Sued for loss of deals under negotiation

b. Harm not certain, no recovery

6. Feb 1979 P loaned $ to decedents who were killed in accident

a. No estate to recover from (would have worked)

b. P tried to recover from D who caused accident

c. Causal relationship between accident and loss insufficiently direct – no recovery

ii. US

1. Byrd v. English (GA 1902) D severed 3rd parties power lines --  no recovery

a. Fear of no limits

2. Robins Dry Dock v. Flint (1927)  P chartered boat, D damaged 3rd party boat

a. No recovery for P

b. P could have K with boat owner for this event

3. Australia and Canada

a. Canada 1992 D’s barge damaged 3rd party bridge, but paid for costs to reroute traffic

b. Australia 1976-77 dredger broke 3rd party pipe, oil company recovered costs of rerouting oil

iii. Germany

1. December 1958 D cut 3rd party electric cable and cut off power to P factory

a. No recovery, right to run business not a similar right within 823

b. At most economic harm

2. Feb 1964 egg case D knocked out 3rd party power line and P lost electrity to chicken incubators

a. Recovery because damage to property

iv. Plaintiff’s property made unusable

1. People Express (NJ 1985)

a. D caused chemical to escape railway car, evacuaton of area, P, commercial airline, had economic loss

b. Relied on particular foreseeability

2. December 1970 D caused canal to be blocked, P ship stuck in canal, 3 ships outside canal and could not reach mill

a. Recovery only for ship in canal

i. Injury to property through impingementon power of owner

ii. Could not be put to its characteristic use of transport

iii. Normal use of barges not taken away

v. False information

1. Ultramares (NY 1934) D accountants negligently misrepresented 3rd party balance sheet, P, unknown at the time, sued for reliance

a. No recovery

i. Fear of liability for indeterminate amount to indeterminate class for indeterminate time

2. White v. Guarante (NY 1977) D accountants for limited partnership negligently did not find that partners had withdrawn $

a. Liable to limited partners

i. Known group possessed of vested rights

1. fixed and determined

3. Credit Alliance v. Andersen (NY 1985) D accountants negligent in preparing statements

a. Companion cases, first dismissed because not prepared for P

b. Action in second because D knew aim of auditing client was to provide information to P

4. July 1956 D prepared statement for 3rd party for loan

a. Recovery by bank

i. Party, by preparing and sending information entered relationship that should be regarded as contractual as a matter of good faith and therefore contractual

1. unimportant whether intended to establish contractual relations

5. February 1979 D partially financed 3rd party hotel and prepared statement to get further $

a. Liable, false information

b. RULE from cases:  when information is supplied by a bank, contract-like relations exist between information seeker and credit institution when information supplied is known to be important to other party and be basis of substantial measures regarding assets

vi. Harm to dignity

1. insults in general

a. US

i. Western Union (1933) D reached for P’s wife, promising to love and pet her

1. issue of whether assault depended on width of counter

ii. May v. Western Union (1911) D taking down telegraph poles on P land, entered her house and began singing obscene songs

1. trespass to land because entered house

iii. Leichtman (Ohio 1994) D’s employee blew smoke at P, anti-smoking advocate to humiliate and cause physical discomfort

1. battery because smoke particulate matter and made contact

iv. Halio (NY 1961)  D and P relationship, D married another and wrote nasty note to P, calling her a tortured Turk

1. recovery for infliction of emotional distress

v. Flamm (NY 1968) D taunting, stalking, phoning, following in car dangerously close

1. action for IIED and II physical harm and probably assault

2. extreme and outrageous conduct

vi. US recovery for racial/ethnic insults

vii. REST 2d Torts 46 Special liability of Public Utility for Insults by Servants

1. common carrier or public carrier liability to patrons for gross insults reasonably offending them, inflicted by servants otherwise acting within scope of employment

b. Continental - history

i. Early iniuria recovery for a blow, threat of being struck, entering house without permission, reputation attacked, seduce woman, base language

c. French

i. In a criminal case, victim may participate as partie civile

ii. Defamation  art. 29(1)

1. any allegation or imputation of fact that harms honor or respect of person or body to whom imputed

a. Falsehood

iii. Injure (from iniuria) “insult” 29(2)

1. any outrageous expression, words of contempt or invective that does not include the imputation of any fact

a. made in public

b. art r-621-2 of Code penal prohibits non-public insult

iv. December 1970 D’s magazine published caption “snobbism and hysteria, Regine receives Sammy Davis Jr”  

1. partie civile recovers for injure because photo and caption led to hysteria used as indicating a penchant to debauch

2. D argued no insult

a. Hysteria as medical, as disorder of nervous system

v. Recoverable expressions

1. bandit, riffraff, traitor, filibustier, little demagogue, filth, mountain of dung, dirty sewer stream, pulpy kosher pork butcher, buse

d. Germany 

i. Constitution 

1. Art 1, worth of human being

2. Art 2, Freedom of person, right to life and physical integrity

3. Art 5, Right to free expression of opinion

ii. Civil code not meant to cover iniuria

1. 823(1): injury to life, body, health, freedom, ownership or similar right

a. personal dignity not similar right

2. 1954 Bundesgerichtshof declared personal dignity a similar right

a. arts 1 and 2 of constitution protect human dignity and personal freedom

b. without civil action, incomplete protection

iii. Criminal code personal dignity protect against defamation and insult

1. but no recovery

iv. insult affects person’s good reputation

1. need not be statement of fact

v. wrongful dissemination

1. statement of fact must be one which is not demonstrably true

vi. defamation 

1. statement of fact must be demonstrably untrue and made against one’s better knowledge

vii. January 1951 D put hand under Frau C.’s skirt

1. guilty of insult 

2. decisive that in circumstances of case, conduct of D towards woman is generally understood as manifestation of disrepect

a. must be unlawful, won’t be if woman consented  

viii. August 1989 D and witness had close relationship and then tense, D called her “Du” 

1. given circumstances, no proof that manifestation of disrespect

ix. July 1989 D send letter to judge when friend on trial for fraud

1. judge felt offended by letter, conviction overturned

2. Court said not relevant how sender understood letter.  

3. attention to how it would be read by naïve and unsophisticated reader, reasonable 3rd party

a. no recovery

x. July 1989 D called jail employees “shit bulls”

1. convicted for insult

2. in view of circumstances words were not simply expression of dissatisfaction

a. plus she threatened physical harm

2. Problems of Free Speech, group insult, and minority rights

a. US

i. Hustler v. Falwell (1988) double entendre of magazine photo with Falwell

1. 1st amendment protects public debate about public figures

ii. IIED of group has not arisen

iii. Neiman-Marcus (NY 1952) D published book charging some models and saleswomen as “call girls” and most of male salesmen as homosexual

1. considered total group and likelihood that you were insulted, male suit not dismissed

iv. Khalid Abdullah Tarig… (CA)

1. no class action for Moslems on defamation

2. consistent American court refusal to allow an action to be brought for defaming a large group such as ethinic/religious

b. French

i. February 1988  D article called TV journalist a pulpy kosher pork butcher  RECOVERY

ii. Aside on Austria: Lingens (1986) D  convicted wtih defamation, burden on D to prove truth, European Convention on Human Rights denounced

iii. June 1983 D on radio claimed that holocaust a fake

1. convicted of defamation, civil damages to League against racism

c. Germany

i. January 1989 D article comparing soldiers to tortuers, concentration camp overseers, and executioners

1. some freedom of opinion but not to justify vituperation, abuse, as here

2. collective insult is possible by insulting a number of members

a. great landowners, German physicians, German officers

b. not academics, Catholics

c. requirement is that group of persons be set apart from general people by specific characteristics so clearly that circle of those injured is clearly bounded

d. even with unclear boundary, can find people solidly in group

e.  group must also be numerically surveyable

3. collective insult to all soldiers who were on active service at pubication

a. clearly bounded and surveyable

4. plus former soldiers still strongly tied to military

5. seemed also attack on German army as institution

vii. Dissemination of Pictures (Loss of Privacy)

1. US

a. Rest 2d Torts 652d Publicity given to private life

i. Subject to liability for invasion of privacy, if matter published is of kind that

1. would be highly offensive to reasonable person, and

2. is not of legitimate concern to public

b. Neff v. Time (PA 1976) – no recovery

i. D  drunk and fly down, consented to photo publication not knowing about that

ii. Selection deliberate and in utmost bad taste

iii. Article on Steelers of legitimate public interest

iv. Picture taken in public place with his knowledge and encouragement

v. Factually accurate public disclosure is not tortuous when connected with a newsworthy event even though offensive to ordinary sensibilities

c. Cape Publications v. Bridges (Fl 1982) Ap’ee rushed to safety after being hostage, much of her body exposed, photo revealed little more than bikini

i. Florida law settled that when one becomes an actor in occurrence of public interest, not an invasion of her right to privacy to publish her phto with account of occurrence -- newsworthy

d. Howell v. NY Post (NY 1993) D photographer trespassed on grounds of psychiatric hospital and photographed 

i. P said important to keep her treatment secret

ii. P with woman who generated public interest

iii. Photo published with a before photo of her as abused by former live-in lover

iv. Real relationship between article and photo of  P, so action dismissed

2. French

a. Civil code art. 9  Each person has the right to respect for his private life.

b. June 1987 P well known actress, illness and wheelchair

i. P recovered because use of picture unnecessary

ii. Taken without knowledge of interested parties

iii. Showed actress marked by suffering and wasting

c. July 1981 P a singer, photo in public place with woman on his arm

i. P recovered 

ii. Photo of public person okay if exclusively concerns his profession 

1. presumption that figure tacitly authorized photo

2. but not okay if explicitly rebuts presumption

3. German Law

a. Sect 22 right to one’s own image

i. Need consent

ii. Presume consent if money accepted

iii. For 10 years after death, consent of relative necessary

b. Sect 23 exceptions to 22

i. No consent if

1. images in area of contemporary history

2. people only incidental to landscape or locale

3. gathering, processions, in which person participant

4. important artistic interest

ii. but cannot violate legitimate interest of person

c. sect 24 exceptions for justice and public security

d. January 1965 D published photo of P with caption of “satisfied German” with accompanying text of SS general

i. Violated 823(1) general right of personality and right to own image

ii. Lowered human dignity 

iii. Consent must be in manner and kind of publication

iv. No payment so D has burden of proving consent and its scope

viii. Dissemination of true information

1. US

a. See rest 2d 652 d above

b. YG and LG v. The Jewish Hospital (Mo 1990)

i. P pregnant with triplets through in vitro

ii. D hospital invited them to social event, assuring no publicity, but news team present

iii. Newsworthy event v. publicatio of a purely private matter

1. P identity private matter so recovery

c. Melvin v. Reid (CA 1931) P acquitted for murder and rehabilitated life  RECOVERY

i. D without her consent or knowledge made movie Red Kimono about her life with her maiden name

ii. Went too far by using her name, no reason to

1. disregard for her attempts to lead good life

iii. major objective of pen system is rehab of criminal

d. Haynes v. Alfred Knopf (7th 1993, Posner) no recovery

i. Haynes brings libel action and for invasion of privacy

ii. Book a history of migration of blacks

iii. For tort privacy action, the private facts publicized must be such as 

1. would make reasonable person deeply offended by such publicity and 

2. facts in which public has no legitimate interest

iv. here no unnecessary details of Haynes

v. possible to change names but then no longer writing history (lame!)

e. Florida Star (1989, Marshall) paper published rape victim’s name obtained from public police report

i. Damages on the paper violate 1st amendment

ii. Truthful information published that is lawfully obtained then punishment, if at all, only when narrowly tailored to meet compelling state interest

2. French

a. No. 1434 person’s private life not invaded by publishing information of purely financial order – P worth published

b. April 1988 judge temporarily relieved of duties

i. paper published article and photo on it

ii. divulging information about his health, without consent, violated his right to a private life

c. December 1979 D paper published article about two women fighting over a man

i. Violated privacy because his article discussed the emotional life of public figure in disclosing personal and intimate motives of hers

d. November 1975 details of Chaplain’s private life published in non-historical journal

i. Person can reject redisclosure of facts already disclosed with his consent

ii. Higher court said type of journal may be important

e. November 1990 historian had right to present facts of Nazi occupation without consent of interested parties

i. Even historian does not have right to bring up private life of person without necessity

ii. D could report P’s conviction for treason since had been reported in local press

1. but liable because failed to mention pardon

3. German

a. March 1970 P, wife of Prussian prince, sued newspaper for reporting news of her intention to divorce

i. Valid claim under 823(1) and arts. 1 & 2 of constitution

1. Plus special protection of marriage and family

ii. D would need permission of person concerned to report even true facts about her divorce and events surrounding it

iii. Freedom of press under art. 5 limited by arts.1 & 2

iv. Right to personality takes 2nd place to right of press to inform only when public has a serious need for information

1. perhaps different if figure of contemporary history

b. September 1979 D weekly published series on Nazi camps and referred to P

i. P could not recover because truth defense

ii. Where as here, constitutionally important interests at stake, the usual burden of proof reversed

1. P has burden of proving statement false

iii. Legitimate interest in reporting the facts here

IV. Property Rights

a. Necessity

i. US

1. Ploof v. Putnam (VT 1908) D owner of island and dock, P and family sailing, sudden storm, to save self, P moored to dock, D unmoored sloop, sloop and contents destroyed, P injured

a. Miller v. Fandrye D and dog drove trespassing sheep off his land, dog pursued onto other ground, but no action because D did his best to recall dog

b. Highway travellor, finding obstruction, may of necessity pass on adjoining land without trespassing

c. Necessity has special force in preservation of human life

i. May sacrifice property of another to save self

1. in boat, all share equally in costs from throwing stuff overboard

2. Vincent v. Lake Erie (Minn 1910) D tied ship to P dock, big storm, damaged dock in $500

a. No recovery if act of God threw ship against dock

b. Here D held ship against dock and preserved ship at expense of dock

i. Pay

c. DISSENT: confusing because suggests that majority would not have found liability had initial ropes not parted.

ii. French and German

1. historical 

a. admiralty of sharing proportionately to property saved when some cargo jettisoned

b. can pull down neighbor’s house to keep fire from own

i. no action under lex aquilia 

1. damage not wrongfully done

c. enter another’s land without permission

d. canon lawyers said in state of necessity property became common

i. but then why do penance if steal in time of necessity

1. claim only moderate necessity

e. Aquinas and Grotius 

i. In extreme necessity, property in common

ii. Try to avoid

iii. no liberty if possessor in like necessity

iv. make restitution when possible

f. 19th will theory of property

i. Germans of time had no theory of necessity

2. German

a. Idea that private rights must give way to general interest

b. Section 904 necessity

i. owner of a thing cannot prohibit another from dealing with it when such conduct is necessary to avoid a present danger, and

ii. damage threatened by it is unreasonably large compared with damage arising to owner from dealing with his thing

iii. owner can require compensation for damage

c. 228 State of need (notstand – defense against object)

i. one who damages or destroys another’s property to avoid a danger which property poses to self or another is not acting unlawfully

1. if damage or destruction is necessary to avoid the danger, and

2. harm is not out of proportion to danger

ii. if party acting is at fault for danger, he must make compensation for harm

d. 12 March 1904 P did not want waters from briquet factory to cross his meadows any longer

i. governed by Mine Law, not 904

1. no present danger

e. 30 May 1940 P’s driver swerved truck to avoid D’s horse that shied because of train, struck tree and damaged

i. no fault, but D must compensate because damage to truck caused by avoiding serious danger to him

ii. 904 applies, but slight wrinkle in that driver not owner

iii. here danger arises from property of D

iv. thing dealt with is truck, not obvious fit under 904 

1. if P driving, would we say that D, horse driver, was dealing with it?

a. idea is that acting is for sole benefit of D

f. 29 April 1926  German vessel dropped anchor, knowing possibility of hitting cable

i. necessity under 904, compensation

ii. would be different if purely accidental harm

g. 30 October 1984  D driving motorcycle, P in other lane coming towards, 3rd party unknown swerves into D lane, D avoids collision by swerving and hitting P

i. 904 unsuccessful because compensation only possible when D knows and wills to deal with owner’s thing under necessity

1. party must at least conceive of damage to object, must take account of and consent

2. action must be intended at least conditionally

ii. problem with conditional intent is that far-sighted person is liable for justifiable conduct but not thoughtless one

h. conditional intent doctrine developed in criminal context to hold people responsible for intentionally causing harm when their objective was not to cause that particular harm

i. terrorist bomber

1. did he consciously envision possibility that they might die and still proceed

2. if so, then guilty of intentional homicide, just as though his objective to kill them

ii. this doctrine not a problem in tort because under 823, liable for acting intentionally or negligently

iii. US approach is to say intentional homicide if knowledge people would die


1. substantial certainty

2. action suddenly intentional when probability gets high enough

3. France

a. Not recognized until late 20th, around 1980


b. To avoid cuasing a harm, one deliberately causes another

i. No fault and no liability under 1382 because reasonable man would act this way

ii. Presupposes harm caused voluntarily is less severe than one prevented

iii. Make provision for damages cuased by victim who suffers

1. strict liability for an object causing harm

a. one in custody pays

2. gestion d’affaires

a. one who carries out necessary services for another without being asked can recover

c. 26 November 1986  2 dogs savaging spaniel, no choice but to shoot it, no fault

d. 8 April 1970  man broke window to free child locked in bathroom, glass ruined boy’s eye

i. mother consented

ii. ordinary prudence used and no fault

e. 13 March 1970  P driving car, struck by D truck, D had to turn and brake to avoid woman who stepped onto road (to commit suicide)

i. no fault under 1382

ii. strictly liable though because accident caused by his object

iii. woman not at fault because lost free will

1. but France does have law holding insane liable for their actions 

a. Ct just disregarded

b. Excursus on duty to rescue

i. US

1. Prosser and Keeton

a. Don’t have to help another, even if risk of losing life

i. Expert swimmer can watch another drown

b. 3 states, Vt Minn RI, have limited duties to rescue

c. duty to rescue spouse, child, or special relationship

2. Yania v. Bigan (PA 1959) 

a. Bigan might have enticed Y to jump in water where he drowned

b. No legal duty to rescue unless legally responsible, in whole or part, for placing Y in peril  

c. No liability if Y contributed through carelessness to his death

3. Osterlind v. Hill (MA 1928)

a. Canoe rented to drunk, overturned, renter listened and did nothing to help

b. No legal right infringed

4. Rockhill v. Pollard (OR 1971)

a. P and infant daughter in car accident, taken by motorist to doctor

b. Brief examination of infant, none of mother, made mother wait in rain until husband came

c. Liable for IIED

5. Tarasoff v. UC (CA 1970)

a. Poddar told psychologist Moore of intent to kill Tarasoff

b. No one tried to warn T, Poddar released

c. New cause of action:  negligent failure to warn

6. Soldano v. O’Daniels (CA 1983)

a. Bartender refused to call police or allow phone to be used to call

b. P’s father shot and killed

c. Duty owed to P’s decedent

d. No requirement to go to aid of another

ii. French and German

1. French Crim Code 63(2) 

a. Voluntarily abstains from giving assistance to person in peril when no risk to self or 3rd party

i. Punish by 3mo – 5 yrs and fine 360-20k francs

b. Violator also civilly liable to P under 1382-3

2. German crim code 323c

a. One who does not give help in event of accident, a common danger or need, although necessary and circumstances demand

i. And is possible without serious danger to self and

ii. Without violation of more important duties

iii. Punish by up to 1 year prison or fine

3. G 27 October 1988

a. P accused of stealing, struck by one store detective

b. No claim against detective who failed to help

i. Purpose of criminal provision to protect public interest in situation of acute need

c. Only case considering whether P can bring civil action when D violated 323c criminal code

4. Rescuing those who attempt suicide

a. F 13 May 1998

i. E told V that he would hang himself, went to bathroom and suicide

ii. Crime of non-assistance requires an imminent and existing peril necessitating immediate assistance

iii. V had no real reason to know

b. G 12 February 1952

i. D’s husband hanging, unconscious, wife could save but did not

ii. 323c “accident” is a sudden outer event, independent of will of victim, so not here

1. but for the insane, the suicide will count as accident because cannot truly will his own death

5. Rescuing one’s victims

a. F 3 December 1997

i. Auto accident victim robbed by A, left without giving help

ii. Liable for non-assistnace to person in peril and complicity in theft

iii. Partie civile remedy as well here

b. G 6 May 1960

i. D beat up victim, leading to death

ii. Liable under 323c for non –assistance

1. his intentional criminal act placed victim in condition which is accident for other person

a. harm threatened greater than harm intended

2. ?well, would he not be liable anyway because of creating condition?

6. Failure to rescue v. misdiagnosis

a. F 15 December 1999

i. Dr convicted under 63(2) of crim code for misdiagnosis 

ii. Missed signs noticeable to normally attentive doctor

b. G 22 March 1966

i. Dr at home but on call, made no exam next day of woman with leg trouble, x rays next day

ii. 3 weeks later released, leg never examined

7. failing to be in a fit state to rescue

a. G 22 February 1974

i. D innkeeper too drunk to know illegality of actions

ii. Accident in front of his inn  and need to use phone

iii. Convicted under 323c crim code

1. punish for negligently or intentionally getting drunk if person commits illegal act while in state and cannot be punished for it because of intoxication

c. Nuisance

i. History

1. action for iniuria if one intentionally discharges

a. water on property below

b. smoke on property above

2. idea that normal use okay

ii. activities intended to bother another

1. no spite fences

a. Flaherty v. Moral (Mich 1890)

2. okay if useful purpose and partly spite

a. Kuzniak v. Kozmanski (Mich 1895)

3. France

a. Abuse of right 

b. Remedy when landowner acts solely to injure neighbor

i. False chimney to block view

1. 2 May 1855

ii. tower with spikes to prevent dirigible use

1. 3 Aug 1915

iii. excavation to cut off water supply

1. 16 June 1913

iv. D hung manakin opposite P window representing someone who had been hung

1. 21 July 1914

4. Germany

a. 226 Prohibition on using a right to harm another

i. not permitted when it can only have purpose of causing harm to another 

iii. Activities that happen to bother another

1. remedies

a. US general rule

b. Where nuisance found and where substantial damage shown by complaining party -- injunction

c. Boomer v. Atlantic Cement (NY 1970)

i. D cement factory, nuisance found

ii. Contra rule, No injunction, just pay damages

d. 17 March 1970 F

i. fluorine gas, all precautions, stay, pay indemnity

e. German Code 

i. 906: sending of unweighable material

1. Landowner cannot prohibit gas, odors, smoke, noise, etc. from other land unless his own use is substantially impaired

2. If substantial impairment from use of other land normal for area, and not preventable by commercially feasible means for activity

a. you get compensation 

b. provided your use is normal for area

ii. 1004 Order to cease and desist

1. if ownership impaired in way besides taking away or withholding, owner can require disturber cease.  If concern about more impairment, get order to desist.

2. not allowed when interference owner obligated to suffer

2. The character of the Neighborhood

a. Bove v. Donner-Hanna Coke (NY 1932)

i. No recovery, chose to build in industrial area

b. 10 March 1937 G

i. farmer near industrial area, Court says balance to share damages

ii. US would be all or nothing, no sharing

iii. Okay for D to discharge under 906

c. 3 November 1977 F

i. no clear rule, trial court has unreviewable sovereign authority on normality of interferences

ii. here interferences found ok, given area, damages reduced

iii. take risk then when bring suit in F

3. Priority in Time

a. Pendoley v. Ferriera (Mass 1963)

i. Piggery there first, houses around it

ii. Permanent injunction after reasonable opportunity to relocate

b. Spur Industries v. Del Webb (Ariz 1972)

i. Developer builds near farmers

ii. He pays, gets permanent injunction

iii. He profited by lower land costs

iv. Limited to these sorts of cases

c. 10 March 1937 G

i. above case of farmer and industry sharing costs

ii. what matters is current use of land

d. 20 February 1968 F

i. party wall, homeowner and factory

ii. factory first 

iii. normal use from homeowner, he recovers

4. Height

a. Fountainbleau Hotel (Fla 1959)

i. D is free to build even though blocks light/air

b. 21 October 1983 G

i. hospital built next to home, wall blocked TV reception, P out of luck

ii. quoted 903 code: owner of a thing may treat as he pleases and exclude others from any dealings with it insofar as statutes and rights of 3rd parties are not to contrary

iii. negative interferences not treated in civil code

c. 3 Nov 1977 F

i. Civil Code 544 “Property is the right to enjoy and dispose of things in the most absolute manner provided that one does not make a use of them that is prohibited by statute or regulation”

ii. P wins, remanded to see if harm>normal for loss of light

iii. Don’t need fault to apply theory of interferences

d. 3 December 1964 F

i. D 11 storey apt building built next to P 3 storey

ii. D pay to make P chimney longer

iii. Harm > normal inconveniences 

e. So US and G say height does not count, F say of course

i. F looks at normal inconveniences of neighboring.

5. Ugliness

a. Mathewson v. Primeau (Wash 1964)

i. Relief on smell, none on unsightly condition

b. 15 November 1974  G

i. ugly iron rods in front of garage

ii. 906 does not cover aethestic interference, nor 226 right used to harm another

iii. rods serve purpose

iv. No exception to rules needed because not that bad

v. Generally need something blowing across boundaries

c. 27 Nov 1979 F

i. opposed to ugliness

d. Italians like Germans

i. McDonalds allowed over Gucci aesthetic objections 

6. offensive conduct

a. US traditionally enjoin brothel

i. Possible for location of something can be a private nuisance because it interferes with use/enjoy private property, not though because person induced to be immoral

b. 12 July 1985 G

i. cannot enjoin neighboring brothel

ii. view injuring aesthetic sensibilities – no claim under 1004

iii. maybe if I could see it through windows

1. old case of theatre with filth around door

iv. Bright line:  if cannot see what’s going on, no recovery

c. France

i. Old cases only, normal conveniences, like ugliness

ii. No one has tried to shut down brothel in living memory

V. The Conduct that Makes One Liable

a. Traditionally no real distinction within fault

b. Intent

i. US

1. Garratt v. Dailey (Wash 1955)

a. P needs to prove knowledge of substantial certainty that kid pulled chair knowing she would fall

ii. French

1. Intentional fault

a. Exists when author of harm acted intentionally in order to cause a harm to another and probably when acted in manner he knew must injure another.

b. Likely solve Garratt as we do

iii. German

1. conditional intent

a. it is enough if he recognized the possibility of interfering with another’s rights and proceeds to act despite this knowledge

c. what must be intended?

i. US

1. elements of particular tort

a. Ellis v. D’Angelo (CA  1953)

i. Don’t need intent to do wrong

ii. Battery just need intend bodily contact

b. Trespass to property or chattels

i. Must intend to occupy the one at issue

ii. Need not intend that it belong to another

2. Transferred intent and unlawful acts

a. Talmage v. Smith (Mich 1894)

i. Roof, D threw stick at kid, hit another, liable

ii. He intended to hit someone and inflict injury so liable

b. Wyant v. Crouse (Mich 1901)

i. Can transfer intention between torts

ii. So can commit another tort by accident

iii. D trespassing, fire got away

ii. German

1. 8 March 1951

a. war over, D ratted out P, P in jail, could not save property

b. 823 neg/intent interfere with enumerated rights

i. don’t have to intend very harm resulting

c. 826 intentionally causing this very harm

2. 10 August 1976

a. D threw plastic triangle at E, struck P

b. No transferred intent, just negligence

iii. French

1. 5 Jan 1970

a. car stolen, shoots at burglar, hits neighbor

b. not intentional

2. don’t require a D to have intended all harm occurring

a. rugby player kicked another and held to have intentionally caused more harm than wanted to inflict

3. 14 December 1987

a. no tort of trespass 

b. hunter though held liable for P’s shooting himself

d. Negligence

i. Reasonable person, examples, balancing consequences

ii. Weighing of consequences

1. US

a. US v. Carroll Towing (2nd Cir 1947)

i. B<PL negligence

2. France

a. Since 1968 mentally disturbed liable and children

b. See French law on necessity

3. Germany

a. Kotz supports Hand formula, quantifying problems

b. Larenz says to consider the three factors but don’t get deeply into economic analysis

iii. Reasonable person

1. Rest Torts – unless actor a child, standard of conduct to which must conform to avoid being negligent is that of reasonable man under like circumstances

2. German Civil Code 267(1): a person acts negligently who fails to use care ordinarily required

iv. Children and the mentally ill

1. Rest Torts Children – standard of reasonable person of like age, intelligence and experience under like circumstances

a. Exception when engaging in adult activities

2. Rest Torts Mental Deficiency

a. No relief from liability for conduct not conforming to reasonable person standard

3. German Civil Code 

a. 827 reasonable lunatic

b. 828 under 7 no responsibility, before 18, only reasonable

c. 829 if victim would lose compensation, then judge could reward damages if fair, especially if rich child/lunatic

4. French

a. Code 489-2 mentally disturbed liable

b. 9 May 1984

i. young child negligent in her death by car hitting her

ii. child need not know of consequences of actions

e. Strict Liability

i. US and Germany

1. lists

2. US: how abnormal and how dangerous

3. Ryland v. Fletcher (1826)

a. Neighbor flooded out, bring something non-natural on your land that is likely to do mischief, liable (what is natural?)

4. Rest 2d (519)

a. Carry on abnormally dangerous activity, subject to liability for harm to person, land, chattels of another, even if exercise utmost care to prevent harm

b. Limited to the kind of harm, the possibility of which makes activity abnormally dangerous

5. Rest 520

a. Factors to consider if activity abnormally dangerous

i. High degree of risk

ii. Likelihood of great resulting harm 

iii. Inability to eliminate risk by reasonable care

iv. Extent to which not a matter of common usage

v. Inappropriateness of activity to place

vi. Social utility

6. US 

a. Liable

i. water in quantity, explosives, cyanide gas/fumigating, flammable liquid in quantity, plane ground damage, blasting, pile driving, crop dusting, drilling oil wells

b. Not Liable

i. Water not in quantity, dam across stream, gas in meter/filling station, trains/auto, electric wiring, runaway horse  pp 134-135

7. Germany 

a. 19th c jurists decided no general principle of strict liability

b. So here SL only if find statute (except luxury animals)

c. Liable

i. RR, electricity, gas, liquids


1. installation or supply by pipe, etc

ii. autos

1. no liability if unavoidable event 

a. such as victim’s behavior, animal, 3rd party

b. cannot be caused by car defect

2. traffic liability brought under 823 and Road Traffic Act because strict upper limits on latter

iii. planes for ground damage, nuclear installations, water pollution, genetic research

1. water pollution no upper damages limit

8. liability to the abnormally or unexpectedly vulnerable

a. Madsen (Utah)

i. Mink farm, blasting scared mother minks who kills kittens

ii. Nonneglignet user of explosives only liable for things ordinarily resulting from explosion

b. 4 July 1938 G

i. silver foxes, airline flying over, foxes excited and killed cubs

ii. no liability, not adequate causal

iii. normal animals and normal people

c. Fletcher: more vulnerable than normal so too bad

d. But all systems: owe for physical damages if hit person with Ming China in trunk

ii. French

1. 1384 liable for things and people under your custody 

a. but parents, teachers/artisans can avoid liability by proving could not have prevented act (force majeure, cas fortuit)

b. modification 7 Nov 1922, pressure from insurers

i. person possessing property in which fire started, shall not be liable to 3rd parties unless fault (not LL-tenant)

2. 1385 liable for damages your animal causes

3. 1386 owner of building responsible for damage when it collapses if poor maintenance or construction

4. 16 June 1896 

a. Marie tugboat explosion, defect in pipe weld, crew member died

b. Tug owner responsible under 1384

5. Worker compensation law 9 April 1898

a. Problem at work causing more than 4 days off, worker gets $

6. 16 November 1920

a. fire, flammable rosin, liability under 1384

7. 29 July 1925

a. car crashed into store, 1384 liability

8. 13 Feb 1930

a. truck hit child, 1384 liability, did not seem to need be driving it

b. basically liability completely wide open, if I have object under guard and it causes harm – SL   What is the limiting principle?

9. modern vehicle law

a. 5 July 1985 leg.  Traffic accident resulting in personal injury or death, then force majeur defence not available.

b. CN against other motorists but generally not against non motorist victims

i. Except their fault inexcusable and exclusive cause of accident

c. Law of indemnification and not responsibility

iii. The requirement of an “act of an object”

1. France: if I have custody of a thing, I am liable if it hurts someone

a. 24 Feb 1971 F skier too close

b. 24 Feb 1941 F trip over folding chair on terrace

c. 19 November 1964 No liability for slip and fall in department store

d. 20 March 1968 No liability for P walking into marked glass door

e. 5 March 1947 truck not lit at night – each pays damages to other, both guardians

f. 9 Dec 1940 no liability for richochet of bullet, cas fortuit

g. 28 October 1943 liability because prudent driver could have foreseen the ice this time, cas fortuit if ice suddenly develops

2. children and mentally incompetent liable under 1384

3. transfer of guard over object

a. to parking attendant, to thief, not to employee

f. liability for defective products

i. US

1. Escola v. Coca-Cola (Cal 1944)

a. Bottle exploded in P’s hand, Traynor’s concurrence SL

i. Risk of injury can be insured and distributed among public through price of soda pop

ii. Injured person generally cannot indentify cause of defect

2. Rest 2d Torts

a. 402A Special liability for product seller for physical harm to user or consumer

i. if defective condition unreasonably dangerous to user/consumer or his property is liable if

1. seller’s business to sell product and

2. expected to reach consumer without substantial change in sold condition

ii. does not matter that all possible care used in preparation/sale and

iii. user not in privity

iv. nothing about harm to 3rd party, products meant to be changed before reaching consumer, or seller of component

b. comment K  -- unavoidably dangerous products

i. use negligence standard 

3. Brown v. (Abbott Labs) (Cal 1988)

a. P suing maker of DES, claiming mothers took and Ps injured before birth

b. No liability based on comment K

c. Public policy of getting drugs

ii. Euro Law SL

1. technology and high risk

2. all producers, including components and raw material

3. importers, those affixing labels

4. producer can free himself if proves exonerating circumstances

5. 3rd party may contribute to cause damage, but ConN relevant

6. go for pain and suffering under other laws

7. limited time period for claims to reflect changes over time

8. proof

a. injured to prove damage, defect and causal relationship

9. joint and several liability

10. defences

a. did not produce

b. likely defect came afterwards

c. product not put out for economic purpose nor manufactured or distributed in course of business

d. defect due to compliance with mandatory regulations

e. state of technology at time released could not detect problem

f. manufacturer can show defect due to design

11. damage to property

a. item must be ordinarily intended for private use and

b. used that way by injured person

12. upper limits of 70 million ECU or more allowed on defects from identical products

VI. CONTRACTS

a. Basic codes

i. French 

1. Civil Code 893

a. Only dispose of one’s goods gratuitously by inter vivos gift or testament made in forms hereafter prescribed

2. 931

a. All gifts inter vivos must be made before notaries in ordinary form of K and original copy to remain with notary;  otherwise gift void

ii. German Civil Code

1. 516  concept of gift

a. Gift is disposition by which one enriches another out of his property if both agree that disposition made gratuitously

2. 518  form

a. Notary authentication required for valid K in which performance promised as a gift

iii. 1624 Endowment from parents’ assets


1. only counts as gift to extent that it exceeds appropriate amount under circumstances and with respect to parental finances

b. Revocation

i. F 955 inter vivos gift revocable for ingratitude

1. donee attempts to take donor’s life

2. donee cruel to doner, wrongs unlawfully, or seriously harms

3. donee refuses to support doner in case of need

ii. G 530 revoke for gross ingratitude

1. donee commits serious misconduct toward doner or his near relative

iii. G 519 Defense of need

1. doner entitled to not perform if cannot do without endangering his own maintenance or legal duties to maintain others

iv. G 528 require return

1. doner may require return if cannot fulfill duties to family

2. donee may keep amount needed for maintenance

v. G529 barring of claim for return

1. doner cannot get it back if his poverty intentional or gross negligence or 10 years since gift bestowed

c. Gratuitous Loans

i. France

1. 1888 lender cannot take back object loaned before date agreed or before serve agreed use

2. 1889 but judge can require return if lender has pressing and unforeseen need

ii. German

1. 605 right to abrogate

a. lender can when needs object loaned because of unforeseeable circumstances

d. US

i. Coggs v. Bernard (Eng 1703)

1. D negligently spilled P’s brandy while looking after

2. consideration based on P’s trust

ii. Rest 2d K 71 Exchange

1. consideration: bargained for exchange

2. performance may be 

a. act other than promise

b. forbearance

c. creation, modification, or destruction legal relation

3. 3RD party can receive promise or give performance

iii. Rest 2d 90 promissory estoppel


1. promisor should reasonably expect action/forbearance by promisee and does so, binding if only way to prevent injustice

a. limit remedy as justice requires

2. charitable subscription or marriage settlement binding under first without proof of induced action/forbearance

e. The moment at which commitment is binding

i. US

1. Adams v. Lindsell (1818, KB)

a. D misdirected wool offer letter, P’s response after wool sold

b. K completed at acceptance of P

2. Rest 2d 63 Time When Acceptance takes Effect

a. unless offer says otherwise, effective as soon as leaves offeree

i. does not have to reach offeror

3. Dickinson v Dobbs (1876)

a. D gives P offer on land, P hears that D offering to another

b. sold to other P

c. court said just an offer, not binding on either until complete acceptance

4. Rest 25 Option K

a. promise meeting requirements to form K and limits promisor’s power to revoke offer

5. Rest 87 Option

a. offer binding as an option K if

i. in writing and signed by offeror, states purported consideration for making of offer, and proposes exchange on fair terms within reasonable time, or

ii. is made irrevocable by statute

b. offer which offeror should reasonably expect to induce action or forbearance of substantial character on part of offeree before acceptance and which does so induce is binding as an option K to extent necessary to prevent injustice

6. UCC 2-205 Firm offers

a. signed in writing by merchant, cannot revoke during time stated or reasonable time, limit 3 months

i. no C needed

ii. Germany

1. 145 binding force of offer

a. offeror bound by offer unless states is not bound

2. 146 lapse of offer

a. if offer refused or no acceptance within time limits

3. 147 Time to Accept

a. if parties present, then accept immediately, same on phone

b. if offeree absent, then acceptance only within reasonable time

iii. French

1. 22 March 1972 For employee

a. P gets offer of employment, relied on, company changed mind to cancel offer 9 days later

b. Company must give reasonable time to reflect and respond

c. Reasonableness depends on French judge

2. traditionally treat moment of K and moment of bound as matters of fact

f. Liability before final commitment made

i. US

1. Farnsworth says good faith in pre-K, in following 3

a. Apparent commitment 

i. What would reasonable person think I meant

b. Misleading conduct

i. Reasonable person in your place would be mislead, like negligent misrepresentation

c. Unjust enrichment

i. If tell secret in negotiations and they use to deprive you of K, then US trouble

2. Channel Home Centers v. Grossman (3rd 1986)  For P

a. Promise to negotiate in good faith, to withdraw premises from market.  Binding when P spent lots on pre-k and letter of intent of much value to D

b. When drafted letter, intended to be bound

3. Red Owl (Wis 1965)

a. D promised to provide store, P raised capital and gave up store, no offer because too indefinite, promise instead

b. Promissory estoppel relief.  Farnsworth’s 1 or all 3?

ii. France

1. 20 March 1972

a. negotiations for purchase of machine to make cement pipe

b. distributor broke off negotiations cruelly, with  no good reason, unilaterally

c. sold to competitor, plus geographic exclusion 

2. 14 January 1969

a. paid for installing mirrors, invited to bid on bigger project, bid rejected, just negotiations stage, no obligation to him

3. 13 December 1984

a. movie negotiations with actress, some terms left blank on agreement, not yet committed, date of filming not set

b. clear that actress reticent

iii. German

1. 19 January 1934

a. 2 deliveries of newsprint, after first, D promises to pay security, so 2nd shipped.  P recovers for 2nd shipment

b. not offer under 145 because too indefinite

c. P at fault in negligently awakening in other objectively unfounded hope that transaction will be concluded and he incurs detrimental reliance.  Neither tort or K

2. 22 February 1989

a. negotiations for transfer of newspapers, repeated drafts, D makes 3/3 offer, after 3rd draft P wants to accept 3/3 offer, but modified

b. no liability for failure of negotiations

c. like F mirror installation and movie studio

d. last step not taken of saying “we will surely sign a K”

i. that would be like apparent commitment

g. Commitment and Mistake

i. French Code

1. 1109 no valid K if consent only given because of error or extorted by duress or fraud

2. 1110 error invalidates K when it concerns substance of K 

a. does not invalidate when it only concerns the person with whom one intends to K, unless C of this person was principal cause of K

ii. German code

1. 119 Voidability due to error

a. one making error about making or about content of his declaration of his will can void when established he would not have made it with knowledge of state of affairs and intelligent appreciation of case

b. mistake over characteristics of person/thing regarded as essential in ordinary dealings counts as error in content of declaration

2. 122 duty to make compensation of party avoiding declaration of will

a. if voidable under 119, party voiding shall compensate for reliance

i. compensation will not exceed other’s expectancy

iii. F or G don’t understand error in substance or in essential characteristic

iv. General principle

1. copper mistaken for gold

2. silver mistaken for lead

3. wine made as vinegar

4. US

a. Sherwood v. Walker (Mich 1887)

i. Mutual mistake thinking cow barren, difference in substance as opposed to quality

ii. Dissent thought buyer knowledgeable gambler

b. Smith v. Zimbalist (CA 1934)

i. D, internationally known violinist, agreed to pay $8k for violins, calling by “strad” and “guan”

ii. Cheap imitations, K void for mutual mistake and breach of express warranty

5. French

a. 30 March 1989

i. D to buy real estate, later learned highway to be built close by

ii. K voided

b. 23 Feb 1970

i. D bought 2 Louis LV chairs, turned out to be composites

ii. K void

6. German

a. 22 February 1929

i. 2 vases sold cheap

ii. rarity characteristic of vases, K falls

v. when K stands, despite general principle

1. wine sours to vinegar

2. Firestone & Parson (PA 1987)


a. Painting believed by Bierstadt, even in art circles

b. Belief later that by Key and worth little

c. Post sale mkt fluctuations don’t establish mutual mistake

3. Lenawee County Board of Health (Mich 1982)

a. Purchased land had no value given sewage system

b. K had as is clause

c. K stands

4. 24 March 1987 F

a. painting sold as attributed to Fragonard, later determined authentic

b. sellers tried to annul, K stands

5. 10 May 1988F

a. land sold and shifted so fewer houses could be built

b. K stands, professional parties, plus detailed as is

6. 23 Sept 1988 F

a. buyer of Rolls Royce got 1955 model, described in catalog as 1954

b. cars pretty much the same year to year at the time

7. 11 March 1932 G

a. P bought van Russdael painting which turned out to be by brother and worth less, no guarantee given

b. K stands

h. Fairness

i. Price term

1. US

a. Post v. Jones (1856 US)

i. Aground whaling ship full of oil, no nearby port, auction

ii. No market or competition, absolute power, no choice

iii. Salvor cannot take advantage, public duty to help other ship (admiralty law), courts will consider adequacy of c in admiralty.  K void

b. UCC 2-302 unconscionable K or clause

i. Court may refuse to enforce, reasonable opportunity for parties to present evidence

c. Toker v. Westerman (NJ 1970)

i. Refrigerator paid way too much (2.5 times value)

ii. Court finds shocking and thus unconscionable

iii. Door-to-door, D needed welfare

d. Carboni v. Arrospide (CA 1991)  Uncon K

i. Jr signed note and deed for Sr to P, interest 200%, due 3 months, secured by trust on residence owned by Sr

ii. P made more advances to Sr

iii. Williston  need both forms uncon

1. procedural: deficiencies in k formation

2. substantive: terms themselves

iv. Sub: other loans much cheaper, P extended loan in to big amount

v. Pro: emotional distress of Sr, no alternatives

2. Unidroit of International Commercial K

a. Freedom of K

b. Gross disparity

i. K or clause may be avoided if at time of K, unjustifiable excessive advantage to other party

1. unfair advantage of other party’s dependence, economic distress, ignorance, lack of bargaining skill

2. nature and purpose of K

ii. court may adapt K at request of party entitled to avoidance or other party

3. German 

a. Code 138 Transaction contrary to good morals

i. Legal transaction violating good morals is void (sub)

ii. Also void if person takes advantage of distressed situation, inexperience, lack of judgmental ability, grave weakness of will, in order to get financial advantage obviously disproportionate to return performance  (usury remedy)  (procedural)

b. 14 October 1921

i. lease voided under 138(1)

ii. especially oppressive provisions

iii. lessor could change terms at will of space leased with no refund of lump sum payment

iv. no evidence of special problems with lessee  except that entering unusually burdensome K indicates indiscretion and failure to understand

c. 31 March 1936

i. sometimes can infer violation of good morals 138(1) from disproportion

ii. party who will be harmed by invalid K must have been aware of facts making his action appear offensive, but he need not know they offended good morals

iii. Since this case, never enough for someone to plead defense of nasty K that was procedurally okay

d. 9 Nov 1961

i. interest rate of 45%, note for amount, plus security of small store and paintings, always possible with this security to get normal bank interest 

ii.  either debtor in bad position or dubious need

iii. creditor took advantage

iv. objective disproportion plus bad character of creditor

4. French

a. Civil Code Articles

i. 1118 Civil code  lesion (disparity in values exchanged) invalidates some but not all K, and these only to certain persons in manner explained

ii. 1305 simple lesion is basis for rescission by unemancipated minor in all agreements

iii. 1313 persons attaining majority cannot recover on basis of lesion except in the cases and under the conditions provided in this code

iv. 1674 If seller receives less than 5/12 of value of immovable property, he can have sale set aside even if he expressly renounced this right in K and stated he was making gift of excessive value

v. 1675 to determine whether lesion > 7/12, need to evaluate immovable property according to condition and value at time of sale

1. In case of unilateral promise of sale, lesion evaluated day sale completed

vi. Special statutes providing relief for buyers of fertilizer, seeds, fodder who pay ¼ more than value; victims of sea/aviation accidents who pay unfairly for rescue/salvage; and those who sell artistic/literary property < 5/12 value

vii. 1113 duress when such to make impression on reasonable person and to cause him to fear body/fortune exposed to considerable and present harm

viii. 1116 fraud ground for setting agreement aside when one party employs artifice such that other party clearly would not have entered K without it.  Fraud must be proven

b. 27 April 1887

i. stuck ship, paid $$ to tug to avoid total loss

ii. 1108 not free consent

iii. compelled to enter agreement, price adjusted

c. 27 January 1919

i. paralyzed old man, confined to bed, farm tenants threatened to stop services unless he consented to give them stuff 

ii. fear, impossible to resist, said to notary “I Must”

iii. gratuitous payments invalidated

d. 2 June 1930 

i. liable driver paid 1,500 F to other to get notice of discharge

ii. Fraud:  H would not have given up benefits of judgment of 60k francs unless leave of senses

iii. Insurer took advantage of state of depression of H to extort waiver of rights by raising fears in H about possible fees which he would not have had to pay anyway

e. 22 January 1953

i. S sold 3 paintings to D that were overvalued

ii. Error in value, fraud -- invalidated K + damage

1. S knew D lacked experience and deceived about value

2. S claimed to be expert

iii. 14 October 1931

1. K to demolish reinforced concrete tanks

2. Kr not aware of special hardness of tanks and not profession demolitionists

3. CV must of know of impossibility of demolition at price, yet silent

4. error in substance, invalid

iv. 4 May 1956

1. silence of lessor on problems with land led lessee to accept, would not have had he known

2. error in substance

v. 29 Nov 1968

1. error in substance

2. high price entitled lessee to assume premises desirable, yet lack of maintenance, filth, etc.

ii. Fairness of auxiliary terms

1. US

a. Weaver v. American Oil (Ind 1971)

i. Hold harmless clause that would also indemnify oil company for any of its negligence on premises

ii. Weaver burned by oil company negligence

iii. Uneducated, did not read, not asked to, agent did not try to highlight the clause, did not understand, superior bargaining power -- unconscionable

iv. Exculpation must be done knowingly and willingly

2. Unidroit

a. Surprising terms

i. No terms in standard K which would be surprising to other, effective unless expressly accepted by party

ii. Determine by content, language, presentation 

3. EC directive on unfair terms in consumer K

a. Consumer is natural person, acting for purposes outside his trade, business, profession

b. Seller acting related to his trade, business, profession

c. Art 3: K term not individually negotiated is unfair if, contrary to good faith, causes significant imbalance to parties’ rights and obligations under K, to consumer detriment

i. Not individually negotiated if drafted in advance like pre-form, all or part

ii. Burden on seller to show individually negotiated

iii. Annex has sample list of unfair terms

d. 4 (without prejudice to 7) unfairness of K term assess by nature of goods/services, time K concluded, all circumstances of K and its terms

i. unfairness not of adequacy of price and renumeration provided plainly intelligible

e. 5 plain intelligible language 

f. 6 unfair terms not binding on consumer but K binding if can continue without those terms

i. states need to support these through choice of law

g. 7 members need to provide ways to stop unfair K terms

i. consumer orgs can take action, can attack many sellers at once

h. 8 states to ensure max degree of protection for consumers

i. Annex unfair terms

i. S excluding liability for his stuff killing/injure c 

ii. Limiting rights of c against s for non or poor performance, including seller offset 

iii. Binding K with c with condition on s performance under his control

iv. Allowing s to keep buyer money if c cancels, but not the other way around

v. Requiring breaching c to pay disproportionate compensation

vi. Allowing s to dissolve K and not vice versa  or allowing s to keep sums for unprovided services when he dissolves k

vii. S terminating k of indeterminate length without reasonable notice, except where serious grounds

1. financial services excepted, with valid reason and immediate notice

viii. Auto extend fixed duration K where c says nothing, when deadline for c to express desire is too early

ix. Irrevocably binding c to terms he could not understand before K

x. S unilateral altering terms without valid reason in K 

1. financial services can alter interest or other financial charges where valid reason, if inform at earliest opportunity and c can dissolve immediately

2. ok if s reserves right in K of indeterminate length, if inform and c can dissolve 

xi. Like above, altering characteristics of goods/service provided

xii. Allowing s to set price of goods at time of delivery or increase, without c right to cancel 

1. ok if price-index clause

2. all three qualified clauses don’t apply to transactions in transferable securities, financial instruments or where price linked to stock mkt or financial mkt rate not under seller

a. plus k for sale of foreign $

xiii. s right to determine goods conformity with K or exclusive interpretation of k term

xiv. Limiting s obligation on agent’s commitments or tying them to particular formality

xv. Making c fulfill all his obligations when s does not 

xvi. Allowing s to transfer k rights, where may reduce c guarantees, without his assent

xvii. Requiring c arbitration, restricting evidence available to him, imposing burden of proof on him which should lie with other party, under law

i. Liability for non-performance

i. Obligation to perform

1. dr. lawyer normally liable only if negligent

2. someone to transfer goods may be liable without fault

3. Taylor v. Caldwell, exception because impossible

ii. French

1. 1137 agreement benefiting one or both parties, obligation to take care so that thing will be preserved, requires person obligated to use reasonable care

a. more or less extensive for certain k

b. unclear, suggests liability in some k for regular fault

c. requirement to use best efforts

2. require to achieve specific results

a. 1147 person owing performance pays damages for nonperformance or delay when he fails to show problem due to external cause (cause etrangere) that cannot be imputed to him, provided no bad faith of his

b. 1148 no damages when person owing performance prevented from doing or caused to do what obligated not to, by irresistible force (force majeure) or utter accident (cas fortuit)

3. no direct talk of impossibility, just of external and irresistible

iii. German

1. Civil code (applying if impossible performance at time K made)

a. 306 K for impossible performance is void

b. 307 negative interest (reliance damages)

i. person k for performance which he knew/should impossible must compensate other party for reliance up to expectancy.  No compensation if other knew/should of impossibility

2. Code (applying if performance becomes impossible after K made)

a. 275 impossibility for which party  not responsible

i. person owing performance relieved if becomes impossible because of circumstance for which he is not responsible and which occurred after creation of K

ii. if unable to perform after creation of K, then like circumstance rendering performance impossible

b. 276 liability for one’s own fault

i. unless otherwise provided, person owing performance is responsible for willful default/negligence.  826-27 apply

ii. may not be released beforehand from responsibility for willful default

c. 278 liability for those who help to fulfill obligation

i. party responsible for his statutory agent and those he employs to fulfill obligation, but 276(II) does not apply

d. 282 burden of proof in event of impossibility

i. on person owing performance

3. code suggests that if performance becomes impossible, party not performing liable only if at fault in ordinary sense, but burden of proof

4. modified though:  K like those in F to achieve particular result, liability even if impossible provided normally within person’s control:  lack of financial resources, materials late, supplier failed, plus events preventing performance must be ones parties would not foresee at K formation

j. Changed circumstances

i. French still generally refuse except admin cases against gov, G US do

ii. US

1. Mineral Park Land v. Howard (CA 1916) for D

a. D to build bridge over ravine on P’s land, D agreed to take from land all gravel needed for bridge work, did not take all used

b. Took all practical from financial standpoint, no more practically or reasonably available

c. Legally impossible when not practicable: only do at excessive and unreasonable cost

2. Transatlantic Financing v. US (DC 1966) against cargo carrier

a. P to carry cargo of wheat to Iran, more costs because Suez Canal closed

b. Route not specified in K

c. Changed circumstances needs 3 factors

i. Unexpected contingency

ii. No allocation of risk by custom or k

iii. Occurrence of contingency must render performance commercially impracticable

d. 1 met, but implied risk to carrier, they must have known of tensions in mideast

e. usually not impracticable simply because of added expense

i. should have insured

iii. German 

1. 242 perform in good faith having regard to ordinary usage

2. clausula rebus sic stantibus doctrine in following 2 cases

3. 21 Sept 1920  For P

a. P rented D business space, D could require steam for industrial purposes, P wants more $$ for steam because of changed circs

b. Here exceptional case because of economics of war outcome

c. P would have unbearable condition, good faith and justice against

d. Just changing one term

e. 3 necessary factors

i. both parties desire continuation of K

ii. very special and very exceptional changes in circ

iii. adjustment in interests on each side must occur

1. fairly apportion damages

4. 29 November 1921 for D

a. P bought lots of iron wire from D, D failed to make delivery

b. Should be considered from 242, violation of good faith to insist on performance given changes in monetary value

c. Economic ruin, where possible to claim, is decisive

i. Not here

5. 28 November 1923  for D

a. P owned property in Africa, listed with former German court

b. D holder of mortgage, heavy inflation of German paper $

c. P pays, but D wants hard currency or $ of corresponding value

d. 242 relevant to determine revalorization

i. neither party foresaw inflation

ii. unjust enrichment for debtor

iv. French

1. defense of changed circs is imprevision, following are rare cases hinting at it

2. 8 March 1972 against theatre

a. 1968 Paris uprising, theater cancelled performance and refused to pay employees who thereby did not work

b. claim of force majeure

c. maybe no audience would come, but then performance of K more onerous, not force majeure

3. 1721 if during term of lease, thing leased is totally destroyed by cas fortuit, lease discharged as matter of law.  If only destroyed in part, then according to circs, lessee can demand either diminution in rent or discharge of lease.  Neither case allows action for damages

4. 1 May 1875

a. person rented with hunting as essential object of lease

b. 15 Sept 1870 1 year no hunting

c. appellant deprives of part of what was rented.  Entitled under 1722 (1721?) to demand reduction in rent equal to time during which hunting forbidden
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