CONSTITUTIONAL LAW
Professor Bleich, Spring 1999

I.  CONSTITUTIONAL LAW IN GENERAL

A.  Why Study it?

1.  Outer limits of governmental control are defined

2.  Harder to change-durable

a.  2/3 of the states & legislature ratify amendments

3.  Determines POWER-allocation of resources-ability to control people

4.  Requires constant reinterpretation over time-it is a vague document

5.  It is useful, helpful-provides stability by eliminating sources for power struggles, structure of gov’t debates

a.  “Social stability advances by predictable conduct, slow change, & peaceful & authoritative methods of resolving disputes”

B.  Elements of the Constitution

1.  Rigid in design & definition

2.  Vague enough to accommodate changes

3.  Mechanism for formal change

C.  Articles of the Constitution
1.  Preamble:  Tells us where the power comes from-“We the People”

2.  Article I:  Legislative Branch
a.  Sec. 1: Vesting Clause-what is granted

b.  Sec. 2:  How the House is Chosen & process for fed. Leg.

c.  Sec. 3:  Election of Senate (by state legislature-changed by 17th A.)

d.  Sec. 5:  Each House can punish Own Members

e.  Sec. 7:  How Bills become law

f.  Sec. 8:  Enumerated powers of Congress-commerce, taxes, necessary & proper     

                   clause, borrow money, provide for defense, post office, patents

g.  Sec. 9:  Limitations of Congress

3.  Article II:  Executive Branch
a.  Sec. 1:  Vesting Clause

b.  Sec. 2:  Enumerated powers of the Pres.

c.  Sec. 3:  Take Care Clause (laws be faithfully executed)

d.  Sec. 4:  High Crimes & Misdemeanors


4.  Article III:  Judicial Branch
a.  Vesting Clause-tribunals established by Congress, life tenure no salary clause

b.  Power of Courts- cases in law/equity of Constitution & Law in U.S. 

i.  establishes limits of courts-cases or controversy

5.  Article IV:  Interstate Federalism
a.  Sec. 1: Full, Faith & Credit Clause

b.  Sec. 2: Citizens secure of Priv. & Immunities

c.  Sec. 4: Republican form of government

6.  Article V: Amending Constitution
7.  Article VI: Supremacy Clause
II.  JUDICIAL REVIEW

A.  Marbury v. Madison (1804):  

1.  Facts:  Jefferson succeeds Adams for Presidency.  Before Adams leaves, he wants 60 new circuit judges & 30 new justices of peace serving for 5 years.  Gives to Marshall, Sec. Of State to deliver apptmts.  Madison the new Sec. Of State decides not to deliver.  Marbury goes to Crt. for Writ of Mandamus under Judiciary Act 1789 to have commissions delivered.

2.  Issues:

a.  Does Marbury have a right to the commission?  Yes, because signed and sealed-does not matter not delivered.  He could have decided that delivery was required and avoided the whole problem but did not

b.  Does he have a legal remedy? Yes, there is a legal remedy, this is not a political question

c.  Is the right remedy mandamus from the S. Court issued to an exec. branch officer

i.  No, can’t issue writ-didn’t have original jurisdiction because the Judiciary Act was contrary to Constitution 

ii.  Original jurisdiction (Article III, § 2)-for ambassadors, public ministers, consults, & exceptions made by Congress, etc.

d.  Holding:

i.  Congress cannot take back or expand original jurisdiction-original jurisdiction determined by Court only

ii.  If there is a conflict between a constitutional provision and a congressional statute, the court has a duty to declare the act unconstitutional and refuse to enforce it because the Constitution is paramount law.  Judiciary has the right to determine what the law is.

3.  How else can case have been decided?

a.  Could have recused himself and not decided case

b.  Common law-wasn’t delivered, not valid

c.  Accepted argument that it was a political question 

i.  Textual constitutional basis v. prudential basis

d.  Issue Writ

e.  Read Sec. 13 differently-apply only to appellate jurisdiction.  Therefore, need to go to lower courts first and than S. Crt. will review that decision

4.  Why did Marshall take the course he did?

a.  he wanted to decide judicial review-this case would do it

b.  Court was a weak branch and wanted to establish some power

5.  What Sources did Marshall use?

a.  Text of Constitution

i.  Art. III, sec. 2; Article VI (Supremacy Clause)-every justice bound by oath to support the Constitution.

b.  Structure & History

i.  Court’s have a unique competence because deciding conflicts is essence of judicial duty

ii.  other branches make the laws, they cannot execute them also

iii.  Court is insulated from political concerns

iv.  Constitution should trump statutes

B.  Significance of Judicial Review

1.  FOR:

a.  Courts are insulated from political pressures-not elected officials so don’t deal with tyranny of majority/passions of the day

b.  Expertise- close to law-make decisions on Constitution

c.  Least Dangerous Branch-neither the power of the sword of purse

d.  Not exclusive- can still check constitutionality-provide minimum

2.  AGAINST:

a.  Justices selected through political process-confirmation & impeachment, President’s can run on these apptmts., court packing plan

b.  Not necessarily experts-legal realists

c.  Hand Argument: Judicial review was an accident-judges not to be trusted-they are making decisions that affect everyone’s life

d.  Justices on for their entire life-legacy lives on, because hard to overcome precedent

e.  Can undo unconstitutional statutes and politicians get political gain (Wilson-Prop. 187)

C.  How enforce Judicial Review?

1.  Avoid hostility among branches (comity)

2.  In close calls assume statute is constitutional

3.  try to avoid deciding issues that will mean interpreting statute in bizarre ways

4.  acquire plain statements from Congress

D.  President’s on Judicial Review

1.  Lincoln-Dred Scot- challenge law over and over again.  We need to do our Constitution duty and check on S. Crt.-should be co-equal branches.  This is good for people-keeps people from slipping into passivity or does it?  People may not care about all issues-just a few key ones

III.  JUSTICIABLITY (Political Questions, Standing, Mootness, Ripeness)

A.  Political Questions (Summary) - Court should not decide cases re:

1.  Foreign affairs-need one voice to be effective

2.  No manageable standards

a.  guaranty clause - Republican form of government decisions

b.  War powers disputes

3.  Powers delegated to another branch (Separation of Powers)

a.  Impeachment

b.  Ratification/Amendment Process

4.  Enforceability is impossible-undermines effectiveness of government

5.  Constitution places limits on what Crts. can decide

B.  Why have?
1.  Are we interfering with prerogative of other branches

a.  Need to show deference to other branches in resolving disputes

2.  Too irksome-will it create friction

a.  They will annoy you back-Crt. packing

b.  There is a long term working relationship

c.  no enforcement of decisions w/o backing of executive

3.  Too delicate-government should have one voice for foreign relations

4.  The Constitution really places limits on Courts

C.  Questions Involving Politics (Apportionment)

Used to be unwilling to decide because part of the political thicket

Baker v. Carr (1962)-Malapportionment case 

Holding:  The constitutionality of legislative apportionment schemes is not a political question and a justiciable issue

not foreign relation, don’t need one voice

not like other cases where non-justiciable (Coleman v. Miller)

no guaranty clause

can’t irritate other branches-state

not unmangeable

Dissent:  Should not intervene in such a sticky issue with enormous political results

Reynolds v. Sims (1964)-“ One person, one vote”-  Court struck down apportionment scheme in Alabama based upon the EPC

Powers Delegated to Another Branch are Non-Justiciable (Impeachment, Amendments)

Nixon v. U.S. (1993)-  Walter Nixon-judge charge with bribery-impeached and tried by Senate-convicted by a Senate committee

Issue:  Is this unconstitutional because not convicted by the entire senate only  committee?

Holding:  This is a non-justiciable question-interpretation of “try” which is something solely committed to the Senate (Art. I, sec. 3, clause 6).  Senate not the court should decide what procedures constituted a trial

Dissent: Every issue adopted by the Senate cannot be non-justiciable-has to be some limit

Powell v. McCormack (1969)- Member of Congress diverted funds & made fraudulent statements.  House says don’t take kindly to those who get caught, Powell says there are only 3 limitations-age, resident, citizen

Holding:  This is a political issue, but justiciable!- No personal investment to can review—Art 1, sec 5, cl.2, can censure or remove by 2/3 vote but not disqualify since there are three enumerated qualifications

No personal investment so court can review

Coleman v. Miller (1939)- Ratification of amendments in a reasonable period of time is not a justiciable issue that the court can handle, it is left to the Congress.  Crt. would be usurping its position since the one way to overturn a decision is through ratification

Lack of Justiciable Manageable Standards are Non-Justiciable (Guarantee Clause)

Luther v. Borden (1849)-Two factions competing about who is in charge

Textually removed by Guaranty Clause-Republican form of government.

Holding: Other branches should decide what a republican form of government is-someone who is elected?

Need for a Unified Voice-Non-Justiciable

Goldwater v. Carter (1979)- Does a president have the authority to terminate a treaty w/o agreement of the Senate?

Holding:  Court said it is a non-justiciable political question

Article II, sec. 2 says must have consent of Senate to effectuate a treaty-nothing regarding terminating 

Decision should be left to other branches

STANDING

What is it?/Why limit Court’s jurisdiction?

Which parties should bring cases to court-policing the boundary between law and politics

Have to have legal grievance rather than abstract questions about policy

Avoids Unintended consequences

Vigorous advocacy
Judicial restraint
Gatekeeping-limit quantity of litigation
Restrains “officious intermeddler”-people who litigate just to litigate

Counter Argument to using standing

Why wait for a test case-why not just use the first one

have broad policy implications-why wait

what if there are no other parties

why look for only archaic common law injuries-need to protect public from gov’t

Constitutional:  (Article III-Cases or Controversies)-have to follow these limits

look for opposing parties

damages/injury in fact-concrete
causal connection between injury and cause of action
able to be redressed by court’s decision
Prudential component (self-imposed)

Assert their own rights not a 3rd party

not a generalized interest (taxpayers, citzens, etc.)

Zone of interest test

Cases Re: Constitutional/Prudential Requirements:

Lujan v. Defenders of Wildlife (1992)-Suit against the Secretary of Interior because of a threatened endangered species.  Congress as long as injury any citizen can bring it (prudential reason).
Holding-no constitutional standing-no proof will return to Sri Lanka so not particularized enough
Bennett v. Spear (1997)-Difference bet. Cons. and Prudential standing-water reclamation project reduces to unsafe level for species of fish.  
Argument- Dept. of Interior-contradicts prudential standing because not in zone of interest-trying to protect endangered species-ranchers said they were entitled to sue for over enforcement as well as under enforcement

Holding-standing was allowed under both const. and prudential
Sierra Club case-don’t want to build another ski-run for environmental reasons.

Holding-Crt. says standing does not matter-aesthetic problem which is a complex global system and so should have right to bring suit.  More willing to grant standing to an association

Raines v Byrd (1997)-Line Item veto case brought by Senators and Congressman to prevent line item veto from continuing

Holding-harm not particularized enough-non-justiciable-issue because this is an institutional injury, not personalized
If first year members not allowed to vote-maybe standing to sue

Warth v. Seldin (1975)-Suit for zoning practices which but for they would be allowed to live where they want (Penfield).  Lack of causation.

Holding-low-income non-residents lacked standing because unable to show that they could have lived there if it were not for zoning

There are many causal factors at issue-need a builder to want to build low income housing 
3rd parties can assert their own rights
Allen v. Wright ((1984)-tax exemption to racially discriminatory private schools-parents who send their kids there pay less than public schools.   Parents of minority public school kids sue because the gov’t is supporting discriminatory policies.  Lack of Causation
Holding- Can’t sue because causation issue.  IRS should sue

Exception to 3rd party in interest exclusion:

Craig v. Boren- In order to drink have to be 21 for men and 18 for women (EPC violation)-need 18 yr. old men to bring suit which would probably not happen

“Identity of Interest”- between barkeepers and would be plaintiffs, so could bring suit for 18-21 year old men

Where a 3rd party cannot vindicate their rights can bring suit on their behave

Taxpayer/Citizen Claim

generally excluded because not specific-small stake claim

if so broad and effects everyone equally-should be resolved by legislature

as long as have access to voting process, then legislature should decide-Crts. not there to protect losers in the political game

plenty of opportunities for gov’t to injure people at low level-insulting gov’t action from review

Frothingham v. Mellon (1923)​- Congress passed law giving money to states which have laws protecting infant and maternal mortality.  Court says no standing because her interest is shared with millions of others-not a direct injury

Flast v. Cohen (1965)-exception-Taxing and spending-Art. 1, § 8-fed. gov’t attacked on the establishment clause and the free exercise clause.  Court said had standing to sue because this was a derogation of the const. provision that restrict taxing and spending

There is a logical nexus between taxpayer and claim

Under this decision-every person in the U.S. could sue about every expenditure in excess of balanced budget if voted for by simple majority (Balanced Budget Amendment)

United States v. Richardson (1974) - suit against CIA to compel public accounting of expenditures-Crt. said no standing to sue

Valley Forge v. Americans United (1982)-gov’t gets surplus property-gave to church.  Taxpayers sue.  

Holding- Crt. says this may look like Flast but that case was limited to taxing this is about property-so Flast does not apply. No one has a claim except maybe frustrated bidder.  Citizen claim not recognized

E.
MOOTNESS AND RIPENESS
Ripeness-injury has not occurred yet-TRO, injunctions, declaratory relief (facial challenges v. as applied challenges)

UPW v. Mitchell (1947)-Hatch Act-executive branch could not engage in any political activity- challengers sought declaratory relief before doing so.

Holding- we don’t know how commission would respond and if there would be punishment-too speculative

Adler v. Board of Educ. (1952)-prohibited teachers from being part of “subversive organizations”-communist.  

Holding-It was clear what activity was being challenged-disfavored political viewpoint-NY could do this (did not discuss justiciability)

Mootness-where was viable claim at time complaint was filed but now case is resolved-nothing left to do so far as granting relief to one party or another
Can a city avoid review by an unlawful action by stopping everytime they get sued, then stop?-“capable of repetition, yet evading review”

Roe v. Wade-exception- gestation period too short

Defunis v. Odegaard (1974)-law student suing re affirmative action, was a 3rd year by the time reached court-moot.
SUMMARY- “WHEN COURTS DO NOT WANT TO DECIDE ISSUES IT WON’T AND WILL USE JUSITICIABILITY AS AN EXCUSE”

SUPREME COURT’S REVIEW OF STATE DECISIONS

General Principles of Review:

Article III, § 2 provides that the Supreme Court’s appellate jurisdiction may be regulated and limited as Congress shall provide. Since 1789 Act the appellate review limited to federal questions.  Court may not review questions of state law
Martin v. Hunter’s Lessee (1816)- dispute over title to certain property.  Martin got through heirs, Hunter got through the state-goes to VA courts who says property goes to state.  Under the 1789 Judiciary Act, § 25 goes to S. Court-to review decisions of federal law-Challenged if Supreme Court could review state decisions regarding federal law:  

Holding: S. Court can review cases rejecting claims under federal law

Rationale: Left consideration to Congress (Art. III)-shall extend to all cases under U.S. law with such exceptions as Congress shall make.  Article VI-Supremacy Clause-has to be some ultimate determination, uniformity of federal law

Policy Arguments:

Uniformity-one rule for everyone

predictable-avoid public mischief, orderliness

efficiency

fairness

correctness-leads to more confidence in the system

Federalism- operate within own spheres

petty prejudices of state courts could lead to biases-they are elected for limited terms, paid by legislature, intelligence argument, vulnerable to majoritarian values-live in state, so have a dual loyalty

States need to decide cases of federal law because too few federal courts to decide all of the cases

Cohens v. Virginia- lottery tickets being sold in VA which had been outlawed.  


Holding-Courts power extends to all cases arising under the constitution or law of the U.S., including criminal

These two cases clarified that the Constitution gave to the fed. Courts enormous power to review state court decisions

Habeas Corpus-we get to review all cases and will disregard state court decisions

History of Review of State’s Decisions:

1789-can only review cases where rejected federal law and upheld state law

1914- can decide any case on appeal-both those which affirm and those which reject but too many coming up under mandatory appeal

1925- give court mandatory review and discretionary review

1988-only discretionary review-so no can avoid difficult decisions

no discretion when independent state ground

won’t give advisory opinions

Reason for indep. State court rules: would be an advisory opinion, creates friction, protects scarce resources to decide cases have to decide

when cases are decided on both state and federal law will take case

Michigan v. Long (1983)- response to frustration that state courts trying tog et around having federal court review by rooting decisions in federal and state law.  Crt. became concerned that federal law was being made up


Plain statement Test-opinion has to state plainly that its decision was bases independently on state law grounds or S Court can review only federal basis for decisions.  If going to rest on state law don’t discuss federal law-(state law can be an effective way to shelter from review)

Adequate and independent state grounds not reviewable by Court:

Federal judiciary may only decide cases presenting a justiciable controversy.  When a state decision rests upon 2 grounds: 1) state statute does not violate Constitution and 2) even if it did party would lose, the Supreme Court’s review would have no effect.

Substantive Laws- Sim. Fed and state law.  If state did not have to rely on federal law then, won’t usually review, otherwise will

Procedural- State procedural rules  not reviewable w/exceptions:

unfair-not recognized as bar to review

not regularly applied

obstacle to vindication of fed. Review

Crt. will not make sure that law support decision on that the law is correctly applied

Court will grant cert:

split in the circuits or splits between state courts of last resort or state and federal appellate (serve as tie breaker)

brand new issue which has not been resolved-Constitutional law case which are very important and require immediate decisions

Telecommunications Act of 1996

Misconstrued a standard that the court had previously decided

Treatment of someone so bad-criminal law- death penalty

Denial of cert. means nothing-now taking fewer cases then once was-less conflict resolving opinions, more reluctant to take case of indigent petitioners

Issues the S. Court should decide:

decide death penalty cases (settled expectations)

abortion cases-not overturn Roe because so engrained in society’s mind

government is a petitioner-“interest of people”.  If Solicitor General recommends it grants cert.

LIMITS ON COURTS DECISIONS

Congressional and Presidential limits

appointment & approval process

limit terms

legislation

packing the Court

Jurisdiction stripping/Court Stripping-

Congress may claim the power to eliminate the appellate jurisdiction of S. Court over certain kinds of cases-Article III, § 2, cl. 2

Eliminate jurisdiction of lower federal courts over classes of cases (original jurisdiction)-Article III, § 1-not create these inferior courts

Reno v. AADC (1999)- provisions of the AEDPA effectively eliminated review of deportees- Court held that if they are not entitled to be in country in first place can’t make a selective prosecution claim

Where do these restrictions come from???

no limits-what Congress giveth, Congress can taketh away” (ExParte McCardle)

some limits-maybe only practical limits-Congress would not want fed. Crts. in diff. States deciding federal law differently

Klein view-certain core functions that at very minimum S. Court must be able to decide-fed. Questions

Due Process and EPC-need to have one Court to make ultimate decisions

At some point will have invaded judicial functions-interpreting laws is an exclusive judicial function

Cases

Ex Parte McCardle (1869)- Military governments/courts in place in South Civil War-Newspaper Editor brings suit under habeas corpus act of 1867-Congress passed law repealing S. Court’s jurisdiction to decide cases under the act.  Limit to appellate jurisdiction of Court by Congress immediately after argument (Article III, § 2, cl.2 )  

Holding: Congress can do this-we do not have appellate jurisdiction over this issue.  Could still get to court through original jurisdiction or under sec. 14 of the Judiciary Act of 1789 (Ex Parte Yerger-moot)

Felker v. Turpin (1996)-Antiterrorism and Effective Death Penalty Act-brings same question as in Ex Parte Yerger-if filed one habeas corpus decision cant file another unless-innocent and reason why could not show earlier -Crt. of Appeals were given gatekeeping function

Holding-can decide under original jurisdiction-Judiciary Act of 1789, therefore no plausible argument that the Act had deprived the Court of appellate jurisdiction under Article III, sec. 2

U.S. v. Klein (1872)- Congress passed rule-if pardoned by U.S. president than it is evidence that you were wrong or disloyal because otherwise would not need a pardon and S. Court cannot review this

Holding-Congress intruding on pardon power of Pres. And deciding how a court should decide a case-violation of Separation of Powers

Law unconstitutional because intruding on Separation of Powers realm-Court not required to apply limit on jurisdiction when independently unconstitutional

once a court is seized with an issue it can’t be told how to decide a case-it will force the Court not to review cases which are wrong

if Congress wants to direct outcome of cases that is wrong-that was its purpose

Plaut v. Spendthrift Farm, Inc. (1995)-Statute of Limitation applying to securities cases.  Six months later Congress amended law and says that those case need to be reopened-overrules final determination of judicial determination and is a violation of separation of powers

SEPARATION OF POWERS
Introduction

Checks and Balances-Limit of Government Power-safeguards against tyranny

Pres-commander in chief, makes treaties (Art. II)

Congress-power of spending, ratifying treaties, amend laws (Art. I)

prevents branches from taking power away from others-more important over last 5-6 decades-more central gov’t with administrative agencies

States had more power than federal government at time Constitution ratified

Power-works through fear and respect

Approaches of analyzing cases-

Formalist- only take power Constitution gives-sharp lines

Functionalist-need more power at times-not clearly described in constitution.  We need to be practical

Factors:

Constitutional text or structure

Aggrandizement

Encroachment

Accountability

General Cases Re: Powers of the President

Youngstown Sheet & Tube v. Sawyer (Steel Seizure Case) (1952)-during Korean War-were threatening to strike.  Pres. Issued executive order seizing steel production.  Suit brought next day in District Court-issued injunction, Crt. of Appeals stayed injunction same day.

Issue: Can Pres. Issue order under Constitution- commander in chief & taking care that laws be executed which is an inherent power

Formalist-Black: power must come from act of Congress or Constitution-in this case did not-order can not stand!!  This is a legislative function

Douglas-

“Takings Clause”-no power to raise revenues….the one which has  the power to pay compensation for a seizure is the one authorized to seize

Functionalist-​ look to circumstances similar to this-historical precedent

Jackson-

doesn’t say can’t do this in Constitution or legislation

Zone of Twilight where there is concurrent power-expansion of Congressional silence (power is implicit)

if actions are incompatible with Congress’ intent, then he only has his constitutional power less power of Congress (necessary and proper clause)

Clarke-

Congress has prescribed methods to be followed by the Pres. for emergencies.  However, in the absence of Congressional action- Pres. indep. Action depends on gravity of the situation

Dissent-This is an emergency- Pres. should be allowed to act.  There is a history of Pres. seizing power-can’t always wait for Congress to act-must act swiftly

Truman could have enjoined labor union, but did not because is a democrat and is supportive of unions-politics

Ultimate Holding- Pres. does not have authority to seize mills by taking emergency action in domestic sphere-there is support for both formalist and functionalist approaches-so maybe authority for other cases????

Dames & Moore v. Regan-Iranians took over embassy and Carter froze all assets of Iran in U.S.  Under an agmt. To free hostages it was decided that all claims would be suspended.  P had a claim against Iranian gov’t-$3.4 mil..  Pres. negotiated for money to be put into a common fund and arbitrator to decide where $ goes.

Issue:  Does Pres. have authority to nullify attachments? And Can Pres. dismiss claims in fed. crts?

Holding:  Court says yes for nullifying attachments under IEEPA-Authority given to Pres. expressly by Congress, in addition to negotiations with foreign governments.  Even though dismissing claims not covered by the IEEPA it is in the Zone of Twilight-implicit in emergency power

Functionalist- Crt. adopted this view-Congress has not spoken against it directly even though legislated in this area-“silence w/o friction”

War Powers Act/Executive Agmts

Congress exclusive power to declare war.  In event U.S. is attacked Pres. can act quickly w/o help from Congress-emergency power-BUT U.S. started using offensive forces w/o Congress’ approval-Crt. still not decided this issue-non-justiciable grounds every time

Executive agmts. and treaties are very close----still a pending issue

Congress’ Encroachment on the Executive

President moving to quickly w/o any check-especially with administrative agencies

Congress creates agencies-gives it authority to pass legislation because the agencies have expertise and more resources and time (Delgation Doctorine)
Fear that: Congress will encroach on executive

Agencies will continue to increase own power and become unaccountable (aggrandizing)

Created because: expertise

Buckpassing-Congress does not want to be held accoutable

Congress needs to spend time on other more important issues

INS v. Chada (1983)-Congress passed immigration act on which people could be deported, suspending attorney generals power for “extreme hardship” cases.  Anyone overstaying a student visa automatically deportable & AG has power to determine extreme hardship but the House, unilaterally, could overturn that decision

Holding: Violates Sep. of Powers - Presentment Clause-to President after houses agree & Bicameralism-needs to go to both houses of Congress-

Formalist Approach- Exec. & Leg. Powers can be categorically dist.-comingling of a delegated fcn. is encroachment, literal adherence to text avoids encroachment-needs active judicial intervention

Functionalist Approach- White-Exec. & Leg. Overlap considerably-danger comes not from comingling but from excessive aggrandizement or interference, approach must be balanced-structural and practical-leave it to the political branches.  Besides all three branches decided this together and no on is having their power changed excessively

Policy- Congress is supposed to represent the people but can’t do it by themselves

Clinton v. New York (1998)- line item veto case.  Congress was getting disgusted w/pork barreling-gifts to disfavored groups thrown into important legislation

Holding: Formalist- lets look at powers of government-Pres. may veto bills not parts of bills-this is comingling an encroachment.  The veto is unconstitutional.

Functionalist-veto is a dialogue bet Congress & Pres.  There is not a clear incompatibility-they can work out how much veto power-danger would come if this would undermine power to pass bills, but Congress can override a veto

Buckley v. Valeo (1976)- FEC violation of campaign law.  Can Congress be responsible for appointing these folks who have investigatory and prosecutory powers? NO

Bowsher v. Synar (1986)-(Removing exec. officers)- Director of OMB-make recommendations re: budget, report to comptroller general who reports to President.  Congress makes rule re: role of comptroller general and is removable by Congress-even though exec. officer.

Holding-unconstitutional encroachment on executive power-same practical effect as apptg..  Congress may limit removal power not take it over

Inferior Officers- Myers (1926)- requiring the president to get Senate’s consent for removal of postmasters-not constitutional; Humphreys (1935)-FTC removal by Pres. only for those causes specified by Congress is Const.;  Weiner (1958)-Removal of War Claims Commissioner established by Congress was further limited when not specified; 

Court more concerned with congressional control with executive officers then indirect control with presidential control.  Purely executive then Congress should not have any control but if as important to Pres. then Congress may have some

Morrison v. Olson (1988)- Independent Counsel’s authority challenged-inferior office-Ag investigates reports to Special Division Crt. who appts. IC.  AG may remove IC for cause.  Congressional committees have oversight jurisdiction. Created as a result for the needs for more accountability for executive branch after the Nixon scandal.  

Issue Re: Separation of Powers:

Apptmts. text? - Congress allowed to create inferior executive officers

Apptmts structural? - Remove from Pres. to Crt. = logical
Court encroach exec.? - No, Special Divisions power is incidental & limited 
Congress encroach exec.? No, cuz Pres. can supervise powers of IC, which is limited & AG can remove for good cause
Congress encroach Court? - No, allowed to create other courts
Functionalist Argument- not purely an executive position-inferior officer- independent person who is essential to the executive branch.  Court’s tell prosecutors what to do all the time
Formalist Approach- Dissent, Scalia- This is a problem-taking a clear executive task of prosecution and giving it to Congress- what if the problem becomes bigger because of an overzealous IC who can’t be removed by the Pres.  This will interfere with the functioning of the exec. branch
Holding- not a violation of separation of powers-Functionalists won

U.S. v. Curtiss-Wright (1936)- Congress provided that if the Pres. found that a prohibition of the sale of arms from the U.S. would contribute to peace, could issue that prohibition.  Invalid delegation of legislative power to the President??

Holding: not a violation of separation of powers-Congress has more delegation authority with foreign affairs

Mistretta v. U.S. (1989)- delegation of legislative powers to the judiciary-making sentencing guidelines by U.S. sentencing commission created of judges recommended by Pres, and approved by Congress.  Can be removed by the Pres.  Judges making legislation

Issues:

Judicial on legislative authority? Judges making law- Functionalist view-“two hat exception”

Judicial on executive authority-prosecutor limits

Congressional encroachment on judiciary?? Threat to independence of judiciary?  Judges sharing power with non-judges

Executive on Judiciary??-Power of removal of members of the judiciary instead of impeachment

Congress on Executive??- Executive can remove only with good cause

Holding:  This is okay because Congress needs to delegate because too busy-ultimate effect like a canceling out because all have given up some power.

SUMMARY OF COURT’S JURISPRUDENCE RE: SEPARATION OF POWERS
Easy to delegate, hard to assert authority back-Crts. are cautious

Independent Agency- court goes with functionalist view-no real encroachment because giving up authority itself (Mistretta and Morrison)

Where encroaching into executive branch power that feels like aggrandizement-more formalist in analysis-(Chada)
willing to permit administrative state to develop , then it has been when expansion within the legislature-not all branches are equally dangerous

EXECUTIVE PRIVILEGE AND IMMUNITIES

Introduction/Overview:

Immunity

Privilege

Criminal Proceeding

??


Absolute if Military; Diplomatic, Nat’t Sec.?

Civil Proceeding

Outer Perimeter

Same-maybe not-only $$

Congress


Yes, except 





High Crimes & Mis.
Occurred while in office??-yes

Immunity-forgiven for doing something; Privilege-get to do what others don’t

Art. 1, sec. 6, cl. 1-applies to legislature-any action performed by legislature as legislature is immune from civil/criminal proceedings

U.S. v. Nixon (1974)-Subpena requiring Pres. to turn over tapes re: what happened in Watergate.  Claimed executive privilege & immunity-not subject to public hearing.  Criminal case against 7 indicted officials and another against the president

Textual Basis:  does not exist, but I cannot do my work if everytime I talk to someone it will be turned over-ineffective communication if subject to the judicial process----does not matter if subject to judicial review or not

Holding- not executive privilege---have to produce tapes.  Privilege is not absolute—“in camera” review of documents and judges will use discretion to keep information out---against Separation of Powers to makes Pres. above the law

Was this justiicable?  

Court says what law is according to Marbury

 no one knew what executive privilege was

Congress could react to overuse of privilege—impeach, not fund money-maybe should be decided between the branches

This is a criminal proceeding and someone’s liberty is at stake—due process

Nixon v. Administration of Gen’s Services (1977)- all papers have to be examines to see which are private and which ones are public

Holding- no privilege because out of office and belongs to the public

Nixon v. Fitzgerald-  There is an absolute unqualified immunity for any civil action taken w/in the outer perimeter of the office from the structure of the constitution.  Pres. is special even from other members of the executive branch.

Clinton v. Jones- Weren’t concerned with distraction---concerned with autonomy in acting as President.  No immunity if it does not relate to the actions as President, this case involved actions as governor…Pres. can sit for a deposition

Other Recent Court Decisions:

Communications between Pres/First Lady /Close Friends/and Bruce Lindsay not subject to attorney-client privilege to extent that government issues are involved (lower court)

Secret Service Provision- need for absolute confidentiality exists? Is there a compulsory process to show what did-because need to protect the President-IC said should be no privilege-Crt. agreed

FEDERALISM
Overview:
State 






Local Conditions-closer to people-easier to remover, influence

Experimentation-med. Marij.; Prop. 209; same sex marriages, universal health care—see if works in states before nationally

Empowerment



Check to Fed. Power


Federal

Goods across boundaries- air traffic control, SS, defenses, foreign relations, emergency relief

Bads across boundaries-negative externalities, pollution

Movement across states-people, commerce, criminals

“Race to the bottom”-child labor laws

Equality of resources—SS, welfare, etc.

Check tyranny of local majorities

Our states have autonomy within a limited sphere and so does the federal government-both legislate simultaneously---Federal is supreme when in conflict

Court’s analysis:

look to text, structure, history of Constitution to determine which has more authority to legislate in this area

which process? Political or Judicial determination is best for answering this question??

Cases:

McCulloch v. Maryland (1819)- Does Congress have the Power to charter a National Bank? YES!  Can State tax this Bank? NO!

Nature of Constitution-taxes. reg. Commerce, etc., not “expressly” anymore (taken out of Articles of Confederation).  Have to assume implied powers- be an evolving doctrine-read powers broadly

Necessary and Proper Clause (Art. I, § 8)-implied powers-need a place to store/distribute $$ (ignores necessary just says proper- Structural Arg.)

State attempting to legislate in same area as the federal government-and trampling on Federal government (not in Text)

Structural Arg.-fed. tax payers have no say in state imposed tax (formalist barrier)

U.S. Term Limits v. Thorton (1995)-(Quotes Powell v. McCormack- Qualification exclusion case).  Challenge against Ark. Law limiting terms unless written on by majority vote

Text- Art. 1, sec.2, cl. 1-fed. elector qualifications; Art. 1, sec 4, cl. 1-Time, Place & Manner for elections

Majority (Formalists)- this list is exclusive, these are the qualifications-can’t add qualifications by the state

Dissent (Functionalists)-does not state that states are prohibited from doing this -no textual basis

History-

Majority-Hamilton and Madison opposed adding qualification restrictions-framers intent-for Congress.  After ratification, states took out property qualifications for federal legislature not state legislature-no qualification

Dissent- states should be able to add property qualifications for those running for federal legislature

Structural  (not expressly delegated reserved to states-10th Amendment)

Majority-  reserved power can’t relate to election of fed. officials because there were no fed. officials prior to ratification-can’t be reserved what never possessed (legislatures elected by people based on uniform, national standards).  Further, imposes neg. burdens on citizens w/o term limits by limiting pool of people who can serve, decreasing productivity.

Dissent-people elect from each state-connection is between state people and government.  Term limits not a serious encroachment on Fed. power-states already have power to affect elections-distributing ballots.  It is consistent with policy of qualifications clause. Congress can pass laws if states go too far.

Holding:  this is unconstitutional-court policing boundary between state and federal power

COMMERCE POWER-INTERNAL LIMITS (Art. 1, § 8, cl. 3)

History of the Commerce Clause:

Non-existent under the Articles of Confederation-states basically had trade wars, tariffs, duties

Getting rid of this is advantageous- eliminate states’ control which is good for foreign relations

What does it mean?

Transfers across state lines-physical movement (anything/commercial prod)?

Transfers within state which affect interstate commerce-stream of commerce?

Activities, commercial or not, that affect commerce in other states-direct effect?
Purely instate with no intent that it goes out of state-cumulative effect-indirect effect
Look to the purpose of Congress, IC or something unrelated -pre-text analysis
Don’t want to pollute with bad things-Protect IC channels 

Cases (pre-1937):

Gibbons v. Ogden (1824)-steamboat transportation-affect/pretext
Facts: monopoly chartered by NY & fed. Gov’t.  Can fed. gov’t give license to navigate interstate??

Holding- Commerce is not just the sale of goods it is travel, navigation, and intercourse as well- “among the several states”-intermingled with-affecting more than one state.  Rejected 10th Amendment argument.

U.S. v. E.C. Knight. (1895) - sugar monopoly- this is manufacturing, not commerce
Holding- manufacturing is not commerce.  Commerce is buying, selling, transporting.  Manufacturing has only an indirect effect on commerce, and need a direct logical relationship with commerce.  State’s had a right to regulate local activities

Shreveport (1914)- Local RR rates- close and substantial relation bet. Inter & intra.
Holding-they are the same trains which are going interstate and intrastate so “agency” of interstate commerce

Southern Railway v. U.S. (1911)- local RR safety-“highway of interstate-channels
Holding- Fed. government could regulate defective trains because they would block trains used for interstate commerce-channels which must be protected

Champion v. Ames (1903)- lottery tix transport. bet TX and CA-pollute channels
Holding:  Lottery tickets are evil- “fiendish and twisted”.  Suppression of nuisances injurious to public health imp. duty of gov’t-polluting channels

Hoke v. U.S. (1913) -prostitution interstate-pollute channels-policing okay

Hipolite Egg v. U.S. (1911)- eggs transported-pollute channels

Holding-“Preserved eggs” confiscated under the Pure Food and Drug Act-contained a deleterious ingredient-  Congress needs to protect food products for consumers

Caminetti v. U.S. (1917)- female promiscuity is evil-pollute channels

Swift (1905)/Stafford (1922)- stockyd. Price fixing/deceptive practice-stream of commerce 

( Dissent-maybe gone to far)

Hammer v. Dagenhart (1918)- child labor in mftg.-not commerce
Facts:  child labor case-producing products which fall into the stream

Holding- act does not regulate harmless goods among the state but aims to standardize ages in milling-can’t regulate unfair competition.  Congress does not have police powers….Crt. did not agree with affecting commerce rationale, but how commerce occurs (manufacturing = locally)

Dissent- (Holmes)- Regulation falls within power, it does not matter if it is just a collateral effect on local activities.  10th A. has no force!

RR Retirement Bd. v. Alton (1935)-local RR mandatory pensions-not in purpose of commerce-helping out workers, which is a local activity

Schechter Poultry v. U.S. (1935)-local chicken-wage & hour

Facts:  NIRA sets codes for fair competition (96% of poultry from interstate, not Schechter -solely intrastate for purchase and sale)

Holding-Not in stream of commerce because not leaving state & only indirect effect on commerce-no direct relation to commerce

Carter Coal (1936)-coal mining wage & hour-production a local activity, no direct affect/logical relation to commerce (Production/commerce distinction)

What are the limits and why do we have an increase in these cases?: (SUMMARY)

Industrial revolution-increased the capacity of the U.S. to exploit workers

Stock Market Collapse-new deal is a reaction to the vast depression, more regulation

There is a more centralized government

Gibbons-looks to whether there is a pretext for the purpose

Instrumentalities:  railroads are agents of interstate commerce

Flow of Commerce:  stockyard cases-if intended for interstate commerce then all stages are covered

Bad Goods:  protect the channels, don’t look at purpose

COURT PACKING PLAN-----SWITCH IN TIME THAT SAVED NINE----- CHANGE!!

Modern Limits on The Commerce Clause (1937-1995): (“Affectation Doctrine”)
Modern Trend Generally:  The Court will uphold commerce-based laws if the activity being regulated substantially affects commerce.  There are three theories upon which the commerce-based regulation may be based:

Substantial Economic Effect (NLRB)
Cumulative Effect-Class of Acts would have an effect  (Wickard)
Commerce-Prohibiting Protective Technique- Police Powers (Darby)
NLRB v. Jones Laughlin Steel (1937)-

Facts: Steel company had violated NLRA by discriminating against 10 union organizers-steel industry is vertically integrated and a nationally involved company

Holding-The act is constitutional so passes the facial challenge---Court decides not even to consider the issues of stream of commerce or the difference bet. movmt. and production.  It said that the power to regulate commerce is the power to enact all appropriate legislation for its protection and advancement.  There is a close and substantial relationship  to interstate commerce which provided a rational connection between regulation and effect on commerce

Dissent-This is too far---too remote of an event for commerce to be affected. If this regulable then anything is regulable 

Wickard v. Fillburn (1942)-

Facts: AAA-sues to enjoin enforcement policy.  He was a local dairy farmer who exceeded his market quota of wheat- he used the wheat on his farm to feed his cows and got assessed a $117 penalty.

Holding: Even though local & personal use-1) it has a substantial economic effect because not buying wheat from other farmers.  On a surplus year gov’t subsidizes and this will be destroyed by these little farms.  2) Commerce is getting choked and the aggregate/cumulative effect of individual farmers affects commerce.  He should not be allowed to be a free rider

Why do we have laws passed under the commerce clause?  Are we accomplishing the following purposes when we pass laws?

Transaction costs:  people are not trying to be bad, its just difficult to coordinate-in order for reform to work it has to be across the board or else competition would get rid of the reform

New Technology:  nothing inherent about the Internet that causes crime but there are new types of crimes

Changed Behavior:  didn’t used to have laws that said you couldn’t bring guns to elementary schools

U.S. v. Darby (1941)-(overturned Hammer v. Dagenhart)

Facts:  Darby, lumber manufacturer, convicted of violating FLSA, which banned transport of goods employed for too many hours.  He argued it was unfair because gov’t trying to restrict commerce at border line and at the local production level

Holding:  10th Amendment is but a truism!!  It will no longer act as an independent limitation on congressional authority over commerce. 1)  Can bar interstate transport of goods if in violation of the act because there is a close and substantial effect on commerce and rational relation between statute and effect  (motive irrelevant). 2) Can directly prohibit the manufacture of goods for interstate commerce of the production violates the act because Congress is allowed to carry out their responsibility in any way they want (justified by the ends of regulating commerce)

Rationale:  Workers working for substandard wages feel exploited and may strike-decreasing productivity.  Need to protect the national market- as long as what Congress is doing is rational-we cannot say it is not rational, as long as does not violate EPC and due Process clauses-extreme deference to Congress
New Test After Darby:  Rational connection bet. Legislation and effect on commerce? Then Court will defer to Congress.  So then why can’t Congress pass a completely irrational law and have the court say it is rational??

EPC- Rational Basis, Intermediate, Strict Scrutiny

Strict Scrutiny:  (Race/alienage)- narrowly tailored to accomplish a compelling state interest

Intermediate Scrutiny:  (gender/illegitimacy)- substantially related to an important state interest

Rational Basis Review:  Rationally related to a legitimate state interest

agencies or branches will do things to the extent of their power.  The standard of review becomes the standard of care.  If Congress knows that it only has to be rational on a particular issue, it will barely do so

Butter v. Margarine:  Margarine when made is gummy and translucent, so they add stuff to make it look more like butter.  Dairy farmers don’t like this competition and lobby congress to make a law requiring signs warning people that “this is colored margarine no butter”

Perez v. United States (1971)-

Facts: Loan sharking-Perez threatened a local butcher with local protection racket- just a small time operator 

Holding: Undermines interstate transactions-affects market for loans and forces businesses out of business.  It is connected to commerce because of the class of activities to which it belongs (nat’l ring for organized crime)

Criticism- what type of criminal activities does not fall into this category-shoplifting?-Police powers-there is some point where encroachment will be a violation of interstate commerce-there has to be a rational basis and substantial  effect

Hodel v Virginia Surface Mining (1981)- Regulating activities which would cause pollution (strip mining on public land).  The court need only inquire whether the findings are rational-they are since pollution travels across boundaries.  Rehnquist- these rationales may go too far.  Why not use Wickard or Derby rationale to look at local effects?

U.S. v. Sullivan-Can prohibit the relabeling of pills once they reach their destination.  Court wanted it to have a more direct effect on interstate commerce, but allowed it nonetheless. 

U.S. v. Bass (1971)-

Facts: “Crime to receive, possess or transport in commerce or affecting commerce of firearms”

Holding:  Refuse to adopt a broad reading-regulation of crimes has traditionally been left to the states and is not related to interstate commerce

Pre-Lopez Summary-

Most of the laws that have been upheld are ones for which there is a great deal of popular support: preventing crime, discrimination and bad labor practices.  Easier to upheld an action when it is perceived to be morally good.  

“Power is unpredictable-it is a physical force-seeks limits”

Can’t sell goods interstate produced by underpaid workers-Constitutional

Min. wage for workers operating in state-Constitutional 

FLSA not producing goods moved interstate but work in an enterprise where workers do-Constitutional

Can control class of activities which affect commerce

United States v. Lopez (1995)

Facts:  Congress did not even mention commerce-“any individual knowingly to possess a firearm at a place that the individual knows or has reasonable cause to believe is a school zone”.  Violence in a school zone is of national concern.  States are not acting correctly, so we as the fed. government need to step in and exercise the outer limits of the commerce clause

Discussion:  (Rehnquist)  Congress may exercise commerce in the following areas:

channels of interstate commerce

mvmt in interstate commerce (instrument)

local activities which substantially affect interstate commerce (but has to be commercial/economic product/activity

Thomas-can’t go this far----we should rethink our jurisprudence in this area

Holding: Unconstitutional-One step too far removed, guns not itself a commercial activity, nor an economic concern like in Wickard.  There needs to be some limit to the police power, we can’t allow a general police power to Congress.

Dissents:

Stevens- Congress could go way beyond this-guns are a product just like wheat and what goes into making a gun comes from other states

Breyer- Rational basis test - direct effect on education, what will be studied, the atmosphere of learning-won’t be good students, workers or producers.  He rejected the commercial/non-commercial distinction

Significance of Lopez/Understanding Lopez:
Regulated activity must have a significant effect

If activity is commercial or economic the court will allow regulation, even if intrastate as long as part of a class

As long as has jurisdictional hooks it will be allowed

Serious balancing of state and federal interests-law has not changed but now the test will have serious bite---more than rational basis

It is an odd ball case-poor draftmanship by Congress of law-has been redrafted since then

Signal movement towards a categorical review of state autonomy-family law, education, criminal law

Effort by Court to express some concern about court mgmt. Because fed. crts. are flooded with criminal cases

** Concern by crt. that they had failed to indicate some limit on Congress-this decision was intended to create uncertainty and have a salutary  effect on Congress- we will be watching you with a vague test about commerce”

Where are we now???/Hypos

Federal statute which bans human cloning-because it will result in slave labor and prostitution-not an activity thus far?

Crime to willfully fail to pay child support to a child in another state???-family law?  State Function?-- Rejected by lower courts

Violence against women act-no reference to interstate commerce-domestic disputes, crime-local issues?? 4th circuit says violates commerce clause

SUMMARY OF INTERNAL LIMITS OF COMMERCE CLAUSE:

diffusion of power is necessary to avoid tyranny

expanding power should be last resort-

power is unpredictable and Constitution was intended to manage it

for us to exist as a society have to go beyond compulsion

Congress can regulate:  Channels of commerce, instrumentalities, substantially affects commerce

Using the Commerce Clause for Civil Rights Legislation

Civil Rights Act of 1964:  Prohibited discrimination in certain places of public accommodation (covers only state action not individual action)

Heart of Atlanta Motel (1964)-  Not operated by the state but an individual racists who did not want Black people staying there.  Court said interfered with commerce because people need to move around and lack of accommodations prohibit this and prevent interstate commerce.

Katzenbach v. McClung (1964)-Similar case as above but for restaurants.  Purchased $70,000 worth of meat in interstate commerce each year- only allowed takeout for Black people not dine-in.  Court said this discouraged people from traveling.  Justice Douglass wanted to use the 14th Amendment since it pertains to racial animus-and so as not to worry about whether it was interstate commerce or not.  But still not used!!

EXTERNAL LIMITS ON THE COMMERCE CLAUSE BY STATES (10th Amendment)
Overview/Introduction/Cases

10th A. places few limitations on Congress today.

Commerce power to Congress vs. powers reserved to the states (10th Amendment)

Difference between this and internal limits- not talking about the way Congress implicates states sovereignty instead requiring state to take an affirmative action

Pre-National League of Cities:

U.S. v. California-state owned RR subject to the same regulations as federal

Maryland v. Wirtz- FLSA-applied to employees in state schools-wage/hour restrictions (Limitation for “trivial effects”)

National League of Cities v. Usery (1976)- max. hour and min. wage applied to all employees, including state employees, not just private (10th Amendment question)

Test:

Not directing states directly only regulating states qua states

Matters are attributes of states sovereignty

directly impaired “integral” operations in areas of traditional state and local function

Holding:  Unconstitutional-applied to the states as states-10th Amendment prohibited Congress from doing this---would displace the employer-employee relationship in key areas-limited budget should be able to distribute $ the way it wants to

Dissent (4 Justices)-negligible amount-min. wages-may have a chilling effect in some states and force people to move

Post National League (break down of decision):

Hodel-upheld stripmining regulation

United Transportation v. Long Island-RR operation

EEOC v. Wyoming- age discrimination-can’t do when over 40-not as intrusive as was in Nat’l League-no showing of potential impact on the states.  Only prohibits irrational or prejudicial discrimination.  Did not directly impair.

FERC v. Mississippi- court rejected a challenge to the Public Utility Regulatory Act

Garcia v. San Antonia Metro. Transit Authority (1985) - Blackmun switched vote!

Minimum wage and hour control applied to municipally owned and operated mass transit system is constitutional

Overturned National League- Courts criteria re: overturning decisions:

**proven unworkable (created chaos, not helpful)

relied on-if people aren’t ordering their lives around the decision

have times changed so much-need to flip the rile the other way?

our jurisprudence moved in different direction-can’t reconcile the two

Holding: The rule in National League is unworkable.  Political branches should work this out.  Only where the law making process is defective should judiciary intervene.  If regulation applicable to private party, also applicable to state.

Dissent:  Why depart from stare decisis? Why more centralized government? (states need our help to return power to them-this reduces the power of the 10th A.)

O’Connor-Congress does not give weight t states-no longer have states electing legislatures-17th A., political parties of states declined, emergence of nat’l media & nat’l constituencies, structural limits should be non-waivable

judges are competent to determine structural limits on Congresses power to regulate (Powell)

Congress less competent to make determinations because of hydrolic pressures to aggrandize

Conservative approach:

Courts should step in to protect the rights of the state/Constitution 

Defer to states-more responsive to individuals cuz closer

structural limitation-bet. State and federal-framers intent to limit fed. gov’t, did not want to create unenumerated ind. Rights (10th A.)

objective factors to decide state or fed. power

Liberal approach:



Deferring to federal law because most intrusions to individual rights are by the states

grants of ind. Rights-more skeptical of states (9th A)

don’t trust any government -fed. or states

more willing to make value judgments-subjective analysis

New York v. U.S. (1992)- (limited revival of judicial intervention)

Facts:  No one wants radioactive waste in their state-NIMBY.  States worked out a compact which was blessed by the federal gov’t.

monetary incentives-give to create sites

access incentives-charge more from other states

“take title provision-state liable for not creating sites-can avoid by adopting Congress’ scheme-Commandeering of state by fed. government.- 

violation of the 10th amendment because commandeering a state and the states cannot waive this power-need to protect individuals

Functionalists say it should be waivable-they wanted outside help, they got it, there is no harm

Formalistic-No

Effect of this policy:  

Accountability---Congress is getting too big-taking away states rights even if they did ask for the help (but can still regulate receipt of funds or directly regulate)

Impinging on individuals by blurring the line of electoral accountability

Printz v. U.S (1997)-

Congress cannot commandeer local executive branch officials. (10th A.)

Facts:  Sheriff  in Montana required to do a search under the Brady Act- background check for persons purchasing guns.  Not telling them how to legislate, it is only a ministerial act

Holding:  Can’t do this-unworkable-distinguish between making and enforcing laws?  Even if this is a ministerial function it does limit state sovereignty-this is about comity don’t want to intrude on state’s activities.  Accountability is difficult too-mad at the sheriff and Congress

Dissent- Our history is that the federal and state government could both enforce laws

Summary:  What is the difference between forcing a state to legislate in certain way or require personnel to perform ministerial tasks and punishments/incentives?  There really is none but it protects the comity among the branches.
11th Amendment
Judicial power not to extend to a suit commenced against any one of the several state by citizens of other states 

Chisholm v. GA.- South Carolina citizen can sue GA, but the this was overturned by the 11th amendment to protect sovereigns

Hans v. Louisiana (1890)- applied to federal questions jurisdiction as well as diversity jurisdiction-sovereign immunity in all proceedings

Recent evolution is anti-federal environment.  Protect the states against increasing encroachment

Citizens can sue in federal court IF:

Suing a state official or municipality (Ex Parte Young)

Complaints regarding the spending power or the 14th Amendment 

A state can waive its sovereignty to not be sued because it does not affect individuals


States failure to comply with federal law enacted under the commerce clause is not actionable in federal court.  Undecided whether can go to state court.  If not then there will be no forum

Alden v. Maine- this issue is before the S. court- FLSA apply to states?  Yes (Garcia)  Then where can we sue a state?

DORMANT COMMERCE CLAUSE (LIMITS ON STATE POWER)

Overview/Introduction

If states pass laws which undermine commerce,  it is that barred by the Constitution!!!  All states are excluded from regulating in a way that affects Commerce.  If Congress is silent than a state may  be able to regulate, but the DCC is always effective even if does not act:

facial discrimination (strict scrutiny)

protectionist effect (imposing a tariff) (strict scrutiny)

undue interference with commerce-greater than is justified (intermediate scrutiny)

Where state is a market participant, not limited by DCC

Sources of the DCC

Comes from the Commerce Clause-read in negative power for the states (Scalia/Thomas)

Art. 1, § 10-imports and duties clause-applies to state commerce with other nations

Art. 4, § 2-privileges and immunities clause

Court’s Three Part Test:
Legitimate state end (police powers vs. economic protections)

Rationally related to that end

Burden imposed on Commerce must be outweighed by interest in enforcement (looks to see if there is an alternative means that is less burdensome)

Shared power between Congress and States:

market participant 
White v. MCCE-Boston rec’d federal grant for housing, but only would hire locals.  Court deemed Congress to have consented to this discrimination

safety and health regulations 

Why don’t we just wait for  Congress to act?

political safe guards may not work because one state may have more influence

Congress should not have to chase down every state law-when outrage, then act

If states pass laws affecting citizens of other states, no direct way to impose it

Political Representation theory:  out-of-staters don’t have any voice in the political decision of the state, so court must step in and protect these interests

Economic Theory:  nat’l economy works best  when states don’t unduly burden each other.

Facial Discrimination By States
Against out of state commerce by states on the face of the statute

Pike v. Bruce Church (1970)-Az cantaloupe case-have to pack in Az. Purpose to increase reputation of Az cantaloupes-discriminates against Ca.  Statute invalid.

Policies-

Harm of interstate discrimination - protectionist purpose, social welfare

Overcoming the presumption against facial discrimination

Maine v. Taylor (1986)- court upheld a law banning out of state baitfish since they might introduce disease and there was no non-discriminating means to achieve this end

Facially discriminatory taxes and fees

Chemical Waste Management v. Hunt (1992)- AL imposed a fee on out of state hazardous waste disposed inside state.  Not for protectionist reasons, but safety concerns.  Court invalidated the law because there was less discriminatory means such as higher fees or limits on waste regardless of the source

Orgeon Waste Systems v. Department of Environmental Quality (1994)- Court invalidated a differential fee system for instate and out of state disposers

Philadelphia v. NJ (1978)- paradigm discriminatory statute.  NJ law that would not accept waste from other states-to advance health and safety.  Holding:  Invalid b/c even f there were some interest in environment-the ban was being imposed selectively.  If you impose costs out of state, you are burdening Commerce

Cost-Benefit Analysis-Does the in-state benefit greatly exceed the out-of-state burden?  Assumes that the market does not disparately burden other states.  Here the instate users/operators price goes down and the out of state goes up

Facial Discrimination by Localities:
Dean Milk v. Madison (1951)-  Ordinance barred the sale of milk unless it had been processed and bottled in a plant w/in 5 miles of Madison.  Dean was denied a license b/c its plants were more than 5 miles

Holding-An undue burden was put on Commerce—Madison could have instead charged producers the cost of inspection to see if the milk met Madison’s standards or require conformity to nat’l standards (less burdensome means).  Court could have argued that they were really trying to discriminate against out of state interest, but phrased in a way to survive DCC.

C & A Carboni V. Clarkstowne (1994)-State may not requires that its own garbage be locally processed.  Local Processing ordinance whose purpose and effect was to hoard processing jobs within the town deprived out of state firms the opportunity to do the processing and was invalid!!

Protectionist Purpose/Effect

Test to determine protectionist:

Proxy for in-sate v. out of state distinction?

Proxy-Production exists in-state only, no where else so discriminatory automatically

Hunt v. Washington Apple (1977)-apple containers should bear U.S. grade stamp.  Effort to discriminate against Washington state producers of apples and there is a less discriminatory method

Did the state actors express discrimination? (Kassle case)

Lack of close fit between means and end? (Dean Milk) 

Baldwin (1934)-NY set min. price for milk sales.  Not discriminatory on face, but is in effect-impermissible protection of local economic interests

H.P. Hood (1949)- Wanted 4th depot for Mass. NY commissioner of milk would not give license because of public interest-enough milk in NY and we need to keep it here.  Court said the licensing scheme non-discriminatory, but had a protectionist effect and invalid
Exxon v. Governor of MD (1978)- Can’t sell gasoline owned by petroleum refineries law in MD.  MD claims that it was because refineries preferred their own stations.  Court said seems to have a protectionist effect, but it’s accidental b/c refineries can still distribute their goods
Minnesota v. Clover Leaf (1981)-Milk can’t be sold in non-returnable plastic containers, only in pulpwood containers (since they are producers of pulpwood).  This is an environmental protection measure, no protectionist purpose.

Ad Hoc Balancing Test (from Pike case)

Where the statute is even handed and effects on Commerce is incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.  Regulation receives presumption of constitutionality unless there is a clear showing that the nat’l interest in free commerce outweighs the benefit.

Kassel v. Consolidated Freightways (1981)-  Consolidated wanted to use 65 ft long double trailers.  Court (Powell) used balancing test to determine that the security/safety issue not as important as IC.  

Brennan Concurrence -we want to discriminate in favor of IA and therefore it is unconstitutional-need to look at the purpose

Rehnquist Dissent-instead of looking at whether reasonable, court looked to see if it was a benefit to the sate—this oversteps our power

Criticisms of Balancing Test
Judicial Competency- why should judges be comparing the relative interests of the state

Federalism-we understand protections, but here they aren’t just burdening out of state interests and we have judges deciding. This is anti-federalist (Rehbquist)-states are allowed to advance states interests

Slippery Slope- states are going to be sympathetic to instate interests, it’s natural.  States are unequal in their resources-judges need to be stopped from allocating them

***Congress can change excess of courts, but maybe it won’t so should leave this up to Congress 

Market Participant Exception to DCC  (not a major force in law)
States can prefer their citizens when they are a market participant because:

right to spend $$ , can be as arbitrary as private businesses, when acting like a private business

Text of ICC provides for this exception.  Congress has the right to regulate- states are not regulating they are engaging in commerce (does not matter that has a regulatory effect)

Trivial Effect- court assumes no great effect on IC because minor participant in great economy (this is just an assumption-states could act as a monopoly)

Collective action-state has to do some things because private citizens won’t-tragedy of commons.  State ha a reciprocal relation with tax payers to pump that $ back into the state---keeps the state from underproducing
Federalism
Hughes v. Alexandria Scrap (1976)-(same day as Nat’l League) MD used to purchase junk cars from MD processors at attractive price.  Complaint for exclusion from market.  Court held that they could regulate because Commerce Clause purpose was not to prohibit a state from being a market participant

Reeves v. Stake (1980)-SD policy restricting the sale of cement from a state owned plant to state residents in times of cement shortage.  This was valid because state had right as private business of manufactured goods

South Central Timber v. Wunnicke (1984)-Alaska owns timber and insists that has to process somewhat before can be exported out of state.  Crt. said NO: 1) had substantial regulating effect outside of market; 2) downstream restrictions- not participant---plus natural resources only available in state not allowed too much power to regulate (looks too much like a monopoly)

Dissent- State could have done the same thing by selling directly to Alaska producers and then the statute would have been valid even though same result.  OR Could have vertically integrated the timber business

**** Same effect as 10th A. cases-process matters as much as effect.  One thing for a state to behave as a private company another to behave as a bully.  As a practical matter, more offended when we see a tax subsidy given then when given as a market participant.  FEDERALIST COMPROMISE-COMITY!!!

PRIVILEGES AND IMMUNITIES CLAUSE (Art. 4, § 2) (Second Limit on States)

Introduction/Overview

Citizens of individual states subject to all privileges and immunities of the several states

Limits ability of state to discriminate against the citizens, not corporations, of another state with respect to a fundamental interest.  (Law will fall unless the state can demonstrate a substantial reason for the discrimination to which the law is closely related-Intermediate Standard of Review)

Court does not use this for commerce because scared it might go too far and then Congress will not be able to invalidate (need the DCC-plus it covers corporations and aliens)

What is Fundamental?

Supreme Court of NH v. Piper (1985)- practicing law is fundamental-part of livelihood.  NH wanted ethical knowledgeable people to be lawyers so eventually would be sate legislatures, so would not allow her to cross state and practice law.  Holding- Right to practice trumphs states reasons, because there are other ways to enforce those objectives.  Violated Article IV.

less protective for citizens (more relaxed test) than DCC.  State can go to less discriminatory alternative, instead of non-discriminatory, like under the commerce clause.  DCC focuses on economic transactions and does not really textually exist

Yet, Court more willing to impose strict standard and limit state power with DCC cuz Congress can invalidate—DCC requires a compelling reason.  Art. IV requires substantial reason.

Baldwin v. Montana Fish-elk hunting is not fundamental-this is recreational, so can discr.

What areas are fundamental?:  Common Calling:  Job, transferring property, access to courts, to be free from discriminatory tax

Why only fundamental rights?

If every state had to export/import rights and privileges to citizens from other states, then we’d have uniform laws across all states.  There has to be some limit

No Market Participant Exception

Camden (1984)- 40% of contractors required to be from Camden.  Dropped DCC challenge after White decided.  S. Crt. looked at Art. IV and said there is no market participant exception since it is a rights clause.  Remands to determine if substantial reason for discrimination

Congress cant waive the right, whereas with commerce clause it can

CONGRESSIONAL PRE-EMPTION/CONSENT
Express Pre-Emption (Supremacy Clause)

States may not regulate in this area even if historically occupied by states.

Implied Pre-Emption (How Determine?)

Congress intends to pre-empt but does not:

Field-in areas where occupied field, will presume intend to preempt entire field only if intent is clear and unmistakable (Florida Lime & Avocado Growers)

Need for uniformity in this area-would the federal scheme be undone w/o it?

Legislative history- Left to federal gov’t then preempt

History of regulation-how much has state been involved -health and seafety regulation traditionally state  

Pervasiveness/Broadness of federal regulatory scheme (state regulations in federal aviation are all pre-empted)

Federal Agency Created?

Potential conflict between state and federal government?

Conflict pre-emption- 

fed. gov’t sets a requirement and a state has a different standard which conflicts.  As long as not impossible to meet both then okay (Fl. Avocado Case)

Substantially impedes accomplishment of federal objective

PG&E v. State Energy Resources (1983)- Moratorium because wanted a solution to nuclear waste of state.  Need a place to store.  Fed. government passed a regulation re: disposal.  Holding- State no pre-empted because not going into the field occupied by the fed. gov’t.

Judicial Activists would be more likely to find pre-emption everywhere (federalists)

Anti-Federalists would want states to win

Consent to State Laws

Congress must manifestly express unambiguous intent before the court will read fed. legislation to permit discriminatory state law

Leisy v. Hardin- If intoxicating liquor bought in from IL can’t be in original package.  When Congress acts it diverts part of its interstate character.  Commerce clause-shall have the right to regulate, does not mean that it has to regulate-can permit state originated discrimination

Metropolitan Life v. Ward (1985)-Congress may not authorize state action which would violate the EPC and due process clause.   AL violated the EPC by taxing out of state insurance companies at a higher rate then domestic.  The only purpose here was to promote the business of its domestic insurers and this is not a legitimate state purpose

Taxing & Spending Power (Art 1, § 8, cl. 1)

Pre-New Deal Court was skeptical of taxing to accomplish interstate ends.  If purpose was to modify behavior => regulation

South Dakota v. Dole- SD-over 19 could buy alcohol, fed. gov’t w/held $$.  Four part test:

spending must be for the general welfare purpose

condition imposed on recipient must be unambiguous

condition must be related to the federal interest in that federal project

condition must not infringe on any other constitutional right

Examples/Cases:

Congress decides to give funding to build roads if have a drinking age of 21.  This is VALID because we want safer roads

Russ v. Sullivan- Abortion Gag Rule- Will pay for pre-natal clinics, but can’t give advice about abortion.  Court held it did not violate constitution even though Drs. 1st A. free speech violated

Doctrine of unconstitutional conditions-can’t condition funding on a denial of constitutional rights.

BILL OF RIGHTS
Overview

Original Constitution:  Ex Post  Facto Clause & Habeas Corpus.

Federalists:  If diffuse powe among the 3 branches would not have to impose individual rights because the gov’t can’t do anything bad.

Republicans- should have Bill of Rights 

Effect on States:

Barron v. Mayor of MD (1833)-Sues under takings clause.  Court says it is self-evident that constraints only apply to federal gov’t, not states.  Everyone who was around at the time the BOR were enacted knew that it applied to the federal gov’t only..  

Looks at the Structure of the Constitution

Formalists-nothing in there saying limit- provisions speak generally

CIVIL WAR- 13th, 14th, 15th Amendments passed

Slaughterhouse cases (1873)-Monopoly where would only deal with certain butchers.  Violation of privileges and immunities clause of the 14th.  Court reads in the context of the Civil War and said that this was not the reason for the 14th.  Are allowed some rights---navigable waters, travel, etc.

Process of Incorporation (Due Process clause of the 14th)

Nor should any state deprive citizens of any right w/o due process

Incorporation done in a case by case fashion (Frankfurter)

1st, 4th, 5th, 6th, 8th are all incorporated

3rd, 2nd, 7th not yet incorporated

Courts will be deferential to states if rational basis and only in specific situations (race, gender, illegitimacy, religion, nat’l origin-stricter)
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