Contracts Outline
Restatement § 1: A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

I.
What Promises are Enforceable?  

A.
Consideration: Donative Promises, Form & Reliance
To constitute consideration, a performance or a return promise must be bargained for.  
Did the promisee give up a legal right?  Did the promisor promise in order to get the promisee to give up that legal right?
Donative Promises: Love and affection does not constitute consideration.  Not enforceable.  However, completed gift is recognized by the law as a valid and binding transaction—can’t take it back. Also, can have an inter vivos transfer, a trust, or hand the property over (property law).  
· Dougherty v. Salt:  Aunt writes a note, payable on her death, for  $3,000.  Court held that the note was the voluntary and unenforceable promise of an executory gift.  No consideration.  
Conditional Donative Promises: “If you select a car costing no more than $15,000, I will buy it for you as a graduation present.”  The difference between that example and “If you mow my lawn, I will pay you $20” is that in the case of a bargain, the parties view performance of the condition as the price of the promise.  “If you walk around the corner with me, I’ll buy you a bottle of Jack Daniels.”  But if you’re asking him to walk so that you can study how he walks, etc., then it is a bargain.

Form: Form of contract important to protect the individual and the courts from manufactured evidence and difficulties resulting from insufficiencies in the available proof.  The individual must be safeguarded against his own rashness and the importuning of others.  
· Schnell v. Nell: Wife dies, leaves $200 for a bunch of people.  She had no $ or land herself.  As consideration, the friends were to pay husband one cent.  The one cent had not been paid—Court said it was nominal consideration.  The promise was simply one to make a gift.  Husband had no obligation to pay.  
Nominal Consideration: It has the form of a bargain but not the substance of a bargain—promisor did not view what he got as the price of his promise.  

i. old way: nominal consideration works.


ii. Restatement: nominal consideration doesn’t work except for when it’s an:

a. Option Contract: Promise where one person holds the option to enforce the K with consideration.  Must be in writing, signed, with fair terms, executed in a reasonable time.

b. A Loan Guarantee: A promise to be surety for the performance of the obligee must be in writing.
Past Consideration: Doesn’t count.  
The Seal: Prior to modern statutory reforms, a promise made under seal was okay even if it was donative.  The seal constituted consideration.  Today, about 2/3 of the states abolish or limit the seal’s effect.  Putting things in writing constitutes consideration in some states.  

Reliance (no consideration, look for reliance)

· Kirksey v. Kirksey (Sister Antillico): Plaintiff moved based on Defendant’s promise.  Two years later he kicked her out.  She had given up her house back home, and was now homeless.  Court ruled that moving did not constitute consideration, that it was simply a gratuity.  This was the old rule, before 1932.

· Feinberg v. Pfeiffer Co. P. worked for co. for a long time.  Bd. Of Dir. Passed a resolution which said she would get paid a pension if she left.  She left.  They paid her for a while then stopped when new mgmt. took over.  No consideration because she did could quit at any time, and because past consideration of her long years of service doesn’t count, but she relied on the promise in deciding when to quit and therefore can collect.  New Rule, §90.  

Promissory Estoppel: §90 Restatement: A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.    
Estoppel en Pais: If A makes a statement to B and B has relied on the statement, A is “estopped” from denying the truth of the statement.  Statement of fact, not a promise.

	Reliance is treated as consideration itself or as a substitute for consideration.  In order to show promissory reliance there needs to be:
a. A Promise.

b. Reliance by promisee to detriment.

c. Promisor has to expect that promise will rely.




Reliance Principle: Broad principle that covers everything from a threat to a promise—we only really have one weird case like this: Times Mirror: City of LA decided to create a civic center and wanted to get rid of Times, so began condemnation proceedings.  Times decided to buy a new plant and move, so the City stopped proceedings.  Times brought suit and won even though there wasn’t really either Promissory Estoppel or Estoppel en Pais.  

· Limits of Reliance: Hayes v. Plantation Steel Co. President promised to take care of P. after he informed them that the was going to retire after having worked for 51 years.  D. paid for a while and then stopped—Court held that there was no reliance because P. was going to quit anyway.
B.
Limits of Bargain Principle and Consideration:
· Hamer v. Sidway: Nephew was told that if he abstained from drinking, smoking, gambling that his uncle would then grant him $5,000.  There was consideration.  Just because he “benefited” from the consideration he gave, it was still consideration.  Courts will not ask whether the consideration does in fact benefit the promise or a third party—just have to give up a legal right (in this case, to smoke, gamble, etc.)
· Davies v. Martel Lab Services:  P. spent money on MBA for promotion, and then was fired.  They promised the promotion and she worked to get it so there was consideration.  “Detriment: as used in determining the sufficiency of consideration to support a contract means legal detriment as distinguished from detriment in fact.”  
· Hancock Bank v. Shell Oil: Shell had a 15yr lease and option to extend.  Lessor thinks it’s unfair, too long, but there is a 90 days notice clause and is therefore valid.  No consideration if terminable at will.  Once it appears that there was consideration to support a contract, courts have traditionally declined to relieve a party from the terms of a contract merely because he made what he regards as a bad or uneven bargain.
· Batsakis v. Demotsis: Mere inadequacy of consideration will not void a contract.  A man loaned the equivalent of $25.00 to a woman during WW2 and made her sign a promissory note to pay him $2,500.  There was consideration.  

DURESS: To what extent will Courts enforce the Promise?
Prior to Doctrine of Unconscionability, the Courts recognized only two ways a party could get out of a contract:

1. Fraud: Only active concealment, doing something to mislead the other party.
2. Duress: When one of the parties is forced into entering the contract.  Crimes, torts, threats are considered force.  

· Chouinard v. Chouinard: Just because you’re put between a rock and a hard place, unless the other party is making direct threats, there is no duress.  No wrongful act by the defendants.  Threat of considerable financial loss will not be deemed duress.
· Post v. Jones: Three ships found a wrecked whaling ship and had an auction for its oil.  Bargain here was not unconscionable because the ∆ did not take unreasonable advantage of the ∏.  They simply made an offer for a cargo that would have otherwise been abandoned.  Plus, they went out of their way to rescue the crew/cargo when it would have been more expedient to go home directly.
· The Desperate Traveler: Under traditional contract law, it would be enforceable.  Not under duress because of actions of guy saving him.  However, neither fairness nor efficiency—two major props of bargain principle—supports its application.  Unfair because traveler is treated as an economic object.  Inefficient because there’s no competitive market.  
· Austin Instrument v. Loral: A threat to break a contract does not in itself constitute duress.  A parts supplier threatened to stop work on a subcontract unless it was awarded an additional subcontract plus retroactive price increases on its first subcontract.  Court held that there was no duress because Loral was at no time under any immediate urgency or government pressure for deliveries under the Navy contract.  And tow, Loral was acting calmly and with considerable deliberation rather than because of an immediate urgency due to fear of gob’s reprisals.  If it was so bad, they should have turned to courts.

In order to make a claim of duress, must:
a. Show that you’re the victim of wrongful or unlawful act or threat

b. The threat must deprive victim of unfettered free will.

On appeal, the court found ample evidence of distress.  Loral was threatened with loss of prestige and future business.  Austin’s threat to stop deliveries unless the prices were increased deprived Loral of its free will.  
II.
BARGAINS THAT ARE NOT CONSIDERATION: UNCONSCIONABILITY
Substantive v. Procedural Unconscionability

Substantive: Terms themselves are unfair.  Examines the relative fairness of the obligations assumed.  Two kinds of terms: 
a. performance terms (price and object)  Ex. High price of prescription drugs during plague.

b. auxiliary terms: how, when you get price of object.  Ex. How long payback period is.

Procedural: The execution of the contract.  The contract is the result of a situation in which by taking advantage the contract is deemed unconscionable.  If procedural unconscionability is established, then there is no need to prove substantive unconscionability.  
· Williams v. Walker-Thomas: ∏s bought furniture on a payment plan that stipulated that a balance was due on any one item until all items were paid off.  ∏s poor, on welfare.  A contract is unenforceable if its terms are so extreme as to appear unconscionable according to prevailing mores and business practices.  Unequal bargaining power.  Arg. That it’s not unconscionable: terms are better b/c seller can repossess everything.
· Weaver v. American Oil Co. Lease from American Oil Co. had a “hold harmless” clause.  Oil Co.’s ee sprayed oil on ∏, setting him on fire.  Court ruled for ∏.  A contract should not be enforced if it was an unconscionable one on the grounds that the contract or provision is contrary to public policy.  The Oil Co. should bear risk because they are in a better position to do so.
· Maxwell v. Fidelity Financial Services: ∏ bought water heater at high rate, sought to void new contract of loan that encompassed first contract because first contract was unconscionable.  Bank said she couldn’t do it because of novation.  Test for unconscionability: K unenforceable if provisions are oppressive or unconscionable.  Court said second K bad because first K was bad.  The doctrine of novation may not preclude an action to void a preexisting contract on grounds of unconscionability.  
· Price Gouging: People v. Two-Wheel: The procedural unconscionability was the fact that there was a blackout and subsequent increase in the price of the generators.  
III. MUTUALITY/ILLUSORY PROMISES RULE: Both parties must be bound or neither is bound.
1.  Unilateral Contract:  The principle has no application to a unilateral contract.  In a unilateral contract, the parties exchange a promise for an act.  ($50 for mowing my lawn).  In a unilateral contract, the party exchanging the act for the promise can never be bound.  
2. Bilateral Contract In a bilateral contract, the parties exchange a promise for a promise (I’ll sell my car to you if you promise to pay $2,000 on delivery).  Both parties must be bound.  
3.  Fraud Principle of mutuality is not applied to bargains in which both parties have made real promises but one party is not legally bound by his promise.  

4. An illusory promise is a statement that has the form of a promise, but is not a real promise in substance.  An illusory promise does not limit ones future options and leaves the party with a free way out.  
[The problem of mutuality is indicated by several cases that demonstrate that under some circumstances a promise by the plaintiff that is not itself binding on him can nevertheless act as consideration for the promise of the defendant, and demonstrates again that the alleged principle of mutuality 
requires a good deal of qualification.] ?

5. Conditional Contract
R: A contract conditioned on the will of a party is not void for want of consideration or mutuality of obligation.
· Scott v. Moragues Lumber:.  A valid K may be conditioned upon the happening of an event, even though the event may depend upon the will of the party, who afterwards seeks to avoid its obligation.  ∆ promised to charter the American vessel he was planning on buying to ∏.  ∆ wasn’t bound to buy the boat, but if he did, he was to furnish it to ∏ in a reasonable amount of time.  ∆ bought the boat and chartered it to a third party.  The issue was whether the contract was void for want of consideration or mutuality of obligation.  
1.  As of the moment the contract is signed, do we have consideration?

This isn’t a unilateral contract.  Buying the ship isn’t the performance of the K, but it is a condition.  A promise against a promise and a condition doesn’t nullify the contract.  

2.  Court says it’s a binding K—the right given up was being able to buy the ship and not haul the lumber.

3.  How far can we go—“Yankee Doodle” example.  Get rid of Doctrine of Consideration and replace with “Is it Fair” Doctrine of Conscionability.  Grey area in which to create consideration.

  6. One-Sided Contract
R: A contract of sale is not mutual where there is an obligation to sell, but no obligation to purchase.  A contract to sell personal property is void for want of mutuality if the quantity to be delivered is conditioned entirely on the will, wish or want of the buyer.  
· Wickham & Burton Coal: ∏ agreed to furnish and deliver order of coal below market rate.  ∆ claims that ∏ didn’t give them the coal and now they want $3,090 to compensate for the market price coal they had to buy.  But the buyer was under no obligation to buy the coal, so the K is void for want of mutuality.  
U.C.C. §2-306: only applicable to sale of goods: good faith requirement, meant to wiggle around blunt instrument of consideration.  
7. Termination at will without notice: 
· Miami Coca-Cola v. Orange Crush: No consideration—contract not binding because it can be terminated at the will or one of the parties to it.  The consideration was a promise for a promise; but the licensee did not promise to do anything and could cancel at any time.  
U.C.C. §2-309: Termination of K by one party requires reasonable notification.
The chief feature of contract law is that by expression of his will today, the promisor limits his freedom of voluntary choice in the future.  A promise must in its terms express a willingness to effect this limitation of freedom of choice.
· Lindner v. Mid-Continent Petroleum Corp: Lease terminable on ten-days notice.  The requirement of mutuality does not mean that the promisor’s obligation must be exactly coextensive with that of the promisee.  It is enough that the duty be regarded by the law as sufficient consideration—ten days notice is ten days notice.  Gave up a legal right.  Consideration=K.
· Gurfein v. Werbelovsky (plate glass): Buyer had the option to cancel the order for plate glass before shipment.  Seller never sent it.  Claimed a lack of mutuality.  But the seller had “one clear opportunity to enforce the entire contract” by shipping the glass as soon as he received the order.  Not void for want of consideration.

8. Satisfaction Clause: 
· Mattei v. Hopper: ∏ wanted to buy land for a shopping center.  Put a down payment and agreed to pay the balance as long as he could secure leases and was satisfied with the title.  ∆ tried to back out of sale, saying the satisfaction clause made it an illusory promise.  But there is consideration.  He can get out by saying “I’m not satisfied” but he’d have to lie, so he gave up a legal right.  Satisfaction has to be reasonable.  

Objective Satisfaction Condition: Reasonable person would be satisfied

Subjective Satisfaction Condition: must really be satisfied
· Morin Building Products v. Baystone Construction (Sheet metal Shed): GM hired ∆ to build an addition to a Chevy plant.  ∆ hired ∏ to erect aluminum walls—K provided that all work would be subject to final approval of architect or owners agent.  ∏ put up walls, but ∆ decided that in certain light, it didn’t look uniform and rejected it.  The reasonable person standard is employed when the contract involves commercial quality, operative fitness, or mechanical utility which other knowledgeable persons can judge.  The standard of good faith is employed when the contract involves personal aesthetics or fancy.  
· Forman v. Benson (credit check): ∆ didn’t demonstrate good faith in her rejection of ∏ based on his credit-check—she tried to sell place for higher before reneging on ∏.
· Fursmidt v. Hotel Abbey Holding Corp (Hotel Laundry Service): ?
9. Exclusive-Dealing Agreements:
· Wood v. Lucy-Lady Duff: Court implied duty to make reasonable efforts in an exclusive dealing arrangement.  ∏ agreed to market ∆’s endorsement and turn over half the profits and ∆ agreed to grant ∏ the exclusive right to do so.  The ∆ tried to invalidate the deal by arguing that the ∏ never made any promise to market her goods.  The issue was whether the promise on the part of the ∏ was sufficient to make the K binding.  Court held that ∏’s promise to pay half of ∆’s profits was a promise to use reasonable efforts to bring profits and revenues into existence.  Ordinarily, courts are loath to step in and imply meaning into a contract, but in cases like this it is supported by the U.C.C. § 2-306 must use reasonable efforts, in good faith.  

· Implied Promise Rule: actions count as much as words (raising the bottle up in the store, agreeing to market product, hooking up lines to propane in Laclede).  Give up a legal right?  Technically, no, but economic situation eliminates all other alternatives.
10. Requirements Contract: Seller promises to supply all of the buyer’s requirements of a defined commodity at a stated price over a designated period of time and the buyer promises to purchase all of her requirements of the commodity during that time from the seller at the stated price.  

Output Contract: A buyer promises to buy all of a seller’s output of a given commodity at a stated price over a given period of time and the seller promises to sell all of her output of the commodity during that time to the buyer at the stated price.  
R: A cancellation clause will invalidate a contract only if its exercise is unrestricted.  A bilateral K isn’t invalid just because all the stipulations don’t line up exactly between the parties.  

· Laclede v. Amoco Oil:  Laclede entered into agmt. With Amoco to supply gas to housing development.  The initial K was for a year, and then year-to-year.  Laclede has the right to cancel the K in the 30 days prior to the end of each year.  Amoco couldn’t cancel.  The issue was whether the ∏’s right of cancellation rendered al its other promises in the agreement illusory so that there was a complete failure of consideration.  A cancellation clause only invalidates a K if its exercise is unrestricted.  A bilateral K isn’t invalid just because all the stipulations don’t line up exactly between the parties.  Held that there was mutuality of consideration, and a valid, binding K.  
10. Employee “At Will” Contract—Implied Promise: 

R: The effect of promissory estoppel is to imply a contract in law where none exists in fact.  
· Grouse v. Group Health Plan: ∏ applied for a job with ∆, interviewed, and was told he was hired.  On the basis of that information, he quit his current job.  He then failed to pass a background check that he was never told about, and not offered a job.  Court held that just because EE was “at will” doesn’t mean he shouldn’t get a good faith opportunity to perform.  ∆ is estopped from claiming there is no contract.  A promise which the promisor should reasonably expect to induce action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  Promissory reliance: Is there a promise?  Was it relied upon?
IV.  PRE-EXISTING LEGAL DUTY:  The Legal Duty rule excludes promises to do an act that the promisor was already obliged to do.  Substantially eroded under modern law.  Performance of Preexisting legal duty is not consideration.  When it has to do with a prior contract, not the law, the cases tend to fall into two patterns.  One is the Lingenfelder case.  The other is Foakes v. Beer.  
· Gray v. Martino: Promise to Perform an Act that Promisor is already Obliged to do under general law.  A police officer sued to get the reward money offered for the recovery of the ∆’s stolen jewelry.  Public duty as a police officer, so not entitled to receive a special quid pro quo.  Don’t want to encourage tipping, bribery, etc.
· Denny v. Reppert: Bank employees and a deputy sheriff each claimed the reward offered for the capture of the bank robbers.  The court held that only the deputy sheriff was entitled to the reward.  The Bank employees were under a legal duty to protect and conserve the resources of the bank, and safeguard every interest of their employer.  The deputy sheriff was outside of his jurisdiction, no legal duty.  Restatement would say, “why not enforce it?”  Not hurting anybody to reward EE’s.  
· Lingenfelder v. Wainwright Brewery Co.  One is not entitled to additional compensation if he only undertakes to do what he is already obligated to do.  ∆ hired ∏ to design and supervise erection of brewing co.  ∆ then hired another co. to do the refrigerator plant.  ∏ gets mad, walks off project.  Only agrees to finish work if ∆ gives ∏ 5% of the cost of building the refrigerator.  Held not entitled to extra money.  Allowing a “holdup” would encourage dealings in bad faith.  When a party merely does what he has obligated himself to do, he cannot demand an additional compensation.
Modifications and Waiver of Contractual Duties: a waiver occurs when a party promises to render the performance under the K even though a certain condition to her obligation to perform under the K has not occurred.  
· Foakes v. Beer. Payment of a Lesser Sum cannot be considered a satisfaction of a greater sum.  ∏ owed ∆ 2,090 pounds.  ∆ agreed that if ∏ paid her 500 pounds up front and then made prompt payments of 150 pounds, she would waive the interest.  Then ∆ comes back and says that the agreement was made with a lack of consideration.  Held: Under the legal duty rule, performance of a pre-existing duty cannot count as consideration.  While it would be beneficial to say that the agreement flies, there really is no consideration.  
	Old Rule: U.C.C. §209:1 Agreement Modifying a K needs no consideration.

Restatement: § 89 executed contract, promise modified.  Duty on K is binding if:

a. contract is fair

b. U.C.C.

c. Justified by change in conditions or circumstances (Reliance)




The Modern Trend is Away from a Rigid Application of the Preexisting Duty Rule
· Angel v. Murray (§ 89(a) Restatement Case): A garbage man contracted with the City for additional compensation because his route had an unexpectedly large increase in pickups.  Wanted another $10,000, which he got, and then makes another request for another $10,000.  Issue was whether the k modification was unenforceable due to lack of consideration and a pre-existing duty on the part of the garbage man.  Held: The preexisting duty rule does not prevent parties from modifying contracts when unexpected or unanticipated difficulties anise during the course of the performance of a contract, as long as the parties agree voluntarily.  U.C.C. § 2-209 says that a K needs no consideration to be binding.  The city was not under duress.  
· Watkins & Son v. Carrig: Changes to meet changes in circumstances and conditions should be valid if the law is to carry out its function and service by rules conformable with reasonable practices and understandings in matters of business and commerce.  
· Sugarhouse v. Anderson (p.140): Where the underlying claim is liquidated and certain as to amount, separate consideration must be found to support an accord.  Otherwise, the obligor binds himself to do nothing he was not already obligated to do, and the obligee’s promise to accept a substitute performance is unenforceable.  
R: The Doctrine of Waiver is to Relieve against Forfeiture.  You can waive a condition without consideration.  Conditions can be reinstated but has to be reasonable.  A waiver is the voluntary abandonment or relinquishment by a party of some right or advantage.  The U.C.C. does not require consideration or detrimental reliance for waiver of a contract term.  

· Clark v. West: ∏ entered into a written K with ∆ where ∏ was to write a series of books and be paid.  The manuscript was to be satisfactory to ∆.  ∏ agreed to totally abstain from the use of intoxicating liquors during the life of contract and any payment to him greater than $2.00 was contingent on adhering to this and all conditions.  ∏ didn’t totally abstain, but got the job done and the work was satisfactory.  Wants to waive the abstinence condition.  Court held that ∏’s total abstinence from the use of liquor was a condition precedent which could be waived so as to render the ∆ liable upon the K.  ∆ knew that ∏ was drinking, and continued operating under the K, so the K wasn’t invalid, just that a condition was waived.  Not drinking wasn’t the consideration for the K—writing the books was.  
Past Consideration: Like donative promises, but based on pre-existing moral obligation.  


Three situations in which a promise to discharge an unenforceable obligation is binding:

1. Time: Promise to pay a debt barred by statute of limitations

2. Child: Promise by an adult to pay a debt incurred when adult was a child

3. Bank: Promise to pay a debt that has been discharged in bankruptcy.

· Mills v. Wyman: ∆’s son, upon return from a foreign country, got sick in Mass.  ∏ acted as a good Samaritan, taking care of him for 2 weeks, paying for expenses, food and medical care.  Son dies.  ∆ offers to pay ∏, and then later fails to pay.  ∏ brings suit for $.  Rule:  Moral obligation is sufficient for consideration for an express promise, only works where at some time or other a good ro valuable consideration has existed.  If son had been a minor, father would have been obligated.  Moral obligation, in this case, doesn’t translate into a legal obligation.  
· Webb v. McGowin: Webb averts course of 75lb block from falling onto McGowin.  Webb is permanently disabled and cannot work.  McGowin promises to pay Webb $15.00 every 2 weeks for life.  McGowin dies, the payments continue for a while and then cut off.  ∏ sues for repayment from time of death to start of suit.  
Rule: Where the promisee cares for, improves, and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service, because for the material benefit received.  Looks like unjust enrichment.  §86: A promise made in recognition of a benefit previously received from the promisor to the promise is binding to the extent necessary to prevent injustice.  
IS A PROMISE ENFORCEABLE?

	Is there Consideration?
	No?  Is there Promissory Reliance?  

1. Is there a promise?  No?  Times-Mirror gen’l princ.

2. Is there reliance? Yes? Feinberg
	If there is Reliance, can get damages:
1. Expectation Damages (always the remedy)

2. Reliance Damages (back to zero)
	
	

	Yes, if consideration, unless…

…Unconscionable

1. Procedural weaver, Williams v. walker-thomas
2. Substantive
a.performance terms (price-post v. jones; object-maxwell)

b. auxiliary terms-weaver, Williams: risk on wrong person
	If not unconscionable: 

1. Did promisor promise in order to get promisee to give up a legal right?

Yes: enforce

No: mere condition-sister antillico (old rule worked, new rule not ok), bottle of whisky, or nominal consideration-old rule: nominal consideration okay as long as its not one sum of money against another; new rule: doesn’t work except for options and loan guarantee.
	2.  Did promissee give up a legal right?  

Yes: enforce

If no, no consideration-Schnell v. Nell
Was it really given up? Illusory Promise Rule

a. Free Way In: Options, Scott v. Moragues
b. Free Way Out: Terminable at Will Miami v. Coca Cola (just need a little-10 days notice; plate glass example)

c. Indefinite Right (implied promise: wood v. lucy, promissory estoppel-grouse)

d. Indefinite Quantity Wickham, UCC 2-306, have to act in good faith

e. Condition of Satisfaction: Objective, Subjective.
	3.  Was it already given up?

Old rule: if already given up, its gone.

Exceptions

a. duty to public gray
b. duty to 3d party (bank robber)

c. duty to other K party-

foakes, Lingenfelder
Restatement you don’t need cons. to modify K if you have a change of circ. And reliance (angel)

	4. Past Consideration
gen’l rule: no consideration

exceptions:

1. time

2. minor

3. bankruptcy

also cases where guy saves other guy’s life—not enforceable in all states; a material benefit conferred, so looks like unjust enrichment.


II. ASSENT
Intention of Parties


Subjective intent: what the party really meant.


Objective intent: what party seemed to have meant.

Restatement § 154:  For a contract to be formed, there must be mutual assent.  In determining whether mutual assent has been achieved for contract purposes, one should generally use the objective theory of contracts (i.e., what a reasonable person to whom an expression has been addressed would understand the expression to mean).
· Peerless Case: (Raffles v. Wichelhaus): ∏ entered into a K to buy 125 bales of cotton from Bombat ex Peerless at 17 1/4 f. per lb.  When goods arrived, ∆ refused to buy them, saying that they thought they were going to be the goods coming in on another ship.  Is the K binding if the parties thought it was from a different ship?  Held: No consensus ad idem, no meeting of the minds, no binding contract.  
	Principle
	First Party

Wants …  Says
	Second Party

Wants  …  Says
	Result

	II
	M1   …        M
	M2      …     M
	Either interp. Is reasonable: no K (Peerless).

	I
	R     …        M
	M      …       M
	Second interp. Is reasonable: K for sale of M.



	IV
	R     …         M
	M     …    M (knows 1st party wants R)
	K for R, b/c 2nd party knew.

	III
	R     …         M
	R    …      M
	K for something that neither wanted to sell or buy; Restatement says K for R.


B. Offer and Acceptance

1. What constitutes an offer?

§ 24: An offer is the manifestation of willingness to enter into a bargain, made in such a way that a reasonable person will understand that her assent to that bargain is invited and will conclude it.  
TWO ESSENTIAL ELEMENTS: INTENT AND DEFINITENESS OF TERMS
INTENT
Offer v. Invitation to deal: 

· Does not make an offer if the language just reflects an intention to begin negotiations (“Are you interested…” “Would you give…” “I would consider…”).  

· Words suggesting an offer include “I will sell (or buy)…” “I offer…”
DEFINITENESS OF TERMS: subject matter, price and quantity involved.

Special Rules:
A. Advertisements: Generally are not offers, but invitations to deal.  Exception is when price and quantity are clearly stated.
· Lefkowitz v. Great Minneapolis: advertisement for ladies’ stoles “first come, first served.”  Language is definite and clear, quantity limited.  ∏ is always first, but denied on grounds that stoles only for ladies, etc.  Example of “bait and switch.”  This was considered an offer by the court, on fairness grounds.  
B. Form Letters and Circulars
· Lonnergan: newspaper ad for sale of property in Ca.  ∏ and ∆ exchanged letters back and forth, the last of which was a form letter.  Ct. held that there was no offer, just an invitation for offers.  An offer must manifest an intent to enter into a contract.  
· Nebraska Seed Co.: Looks like an advertisement, sent out saying “I want a certain price for the this seed.”  A circular, or gen’l mailing to merchants in seed business, not an actual offer.
· Moulton v. Kershaw: “we are authorized to offer Michigan fine salt.”  Does not appear to be addressed to recipient individually, therefore just an invitation to deal.
· Fairmount Glass: “We quote you Mason fruit jars at $4.50 a pint for your immediate acceptance.”  Held that this was an offer, specifically directed to Buyer. 
2. Termination of Power of Acceptance
a. § 41 Offer Self-Destructs after so much time has passed that you don’t think it exists any more.  A letter in writing self-destructs after a reasonable amount of time has passed.  A phone-call or face-to-face usually doesn’t last beyond conversation, unless explicitely state “I’ll think it over.”  

· Akers v. Sedberry: “I quit!” on Friday.  On Monday, boss says, “I accept.”  Held: no offer outstanding.  Boss never said, “I shall keep your offer under advisement.”  
b. § 38: Offer self-destructs after it has been rejected, unless you specifically hold the offer open.  
c. §39: Offer self-destructs after counteroffer.  A counteroffer rejects the first offer, but can be accepted by first party.  A counteroffer to a counteroffer keeps rejecting.  Inquiry about terms or a request for different terms doesn’t count as a counteroffer.

d. Exception for options—contractual right to have offer held open.

3. Termination of Offeree’s Power of Acceptance by Conditional Acceptance (§197)

1. Generally, a valid acceptance must be definite and unequivocal.  Like a counteroffer, an offeree’s conditional or qualified acceptance (I accept the offer on the condition that you also throw in a set of Ginzu knives) generally terminates the offeree’s power of acceptance.  Can be accepted by original offeror.  
2. Mirror-Image Rule: Offer and acceptance have to match exactly.  
· UCC has softened this a bit, with § 2-207 that says that “a definite and seasonable expression of acceptance..operates as an acceptance even though it states additional or different terms than those offered or agreed upon, unless acceptance is expressly made conditional on assent.”  
· Gardner Zemke: (chillers and form warrantee)  
· 2-207 Knock-out rule: different terms cancel each other out and existing code provisions take their place.  Terms of offeree’s response become part of the contract unless the offer expressly limits acceptance to the terms of the offer; they materially alter it; notification of objection has already been given.  
4. Revocation:

1. To be effective, a revocation must normally be communicated by the offeror to the offeree.  

· Dickenson v. Dodd: ∆ gives ∏ a memo that says, “I’ll sell you everything for 800 pounds.  Offer is to be left over until Friday at 9AM.  ∏ thought he had until Friday, so didn’t accept.  When he found out ∆ was planning on selling to somebody else, he gave written acceptance to ∆’s mother-in-law and then met ∆ at train station at 7am to accept.  But ct. held it was just an offer, not an agreement. 

2. Revocability of “firm offers”: an offer that by its terms is to remain open until a fixed date can generally be revoked prior to the expiration of its term.  
EXCEPTIONS:
1. Options: An option is irrevocable since offeree has given consideration for the promise to hold offer open.  
2. Nominal Consideration: firm offer is irrevocable if it recites a nominal consideration in writing.
3. Forseeable reliance: a firm offer is irrevocable if there is reasonably foreseeable reliance by the offeree prior to acceptance.
3. Last Shot Fired Rule: Terms of last form sent out (buyer or seller) are terms of the K.  
4. Rules for Auctions U.C.C. § 2-328.
1. Auction with Reserve: Putting the item up for bids is not an offer, just an invitation for offers.  A bid by a member of the audience is an offer, accepted if auctioneer hammers it down.  Bid can be revoked until gavel hits.  Each new bid (offer) discharges all earlier bids.  
· Payne v. Cave: Auction for a wormtub.  Offer is accepted when gavel strikes, but anytime before that the bidder can retract and none of the previous bids are on the table anymore.  

2. Auction without Reserve: Item put on the block cannot be withdrawn unless no offer is made in a reasonable amount of time.
5. Unliteral Contracts “Fair One-Sided Thing”: Classical contract law said you could revoke on a unilateral contract all the way up to right before completion.  Under the Restatement, offer not revocable after performance has begun unless not completed in a reasonable amount of time.  (Climbing Campanigle)  Preparation does not count as performance (buying shoes).  
R: Offer for a Unilateral Contract May be revoked at any time prior to the tender of the performance.  

· Ragosta v. Wilder: The acceptance of the offer is the performance, and the only way to accept the offer is performance.  ∏ wanted to buy The Fork Shop, got loan accepted, but ∆ revoked offer before ∏ gave it to him.  Held that it was not a bilateral contract, it was just an option.  No contract.  Can’t use estoppel because the party to be estopped must know the facts, and can’t use for unilateral contracts.  
· §87 (Option Contracts): an offer is binding as an option contract if nominal consideration or if its necessary to avoid injustice (substantial reliance).
6. Reliance

· Drennan v. Star Paving: ∏ was a gen’l contractor who used ∆ subcontractor’s bid to get a contract for the school district.  ∏’s bid was accepted, ∆ revoked offer.  Court held that the subcontractor was bound because of reliance.  §90
· Holman Erection v. Orville: ∆ was a gen’l contractor who used ∏ subcontractor’s bid to secure a contract with the City, but later used a different subcontractor.  Court held that the subcontractor did not rely on the contractor, while contractor relied on the subcontractor.  No other communication, written or oral, occurred between ∏ and ∆.  No manifestation of assent by ∆.  
· Firm Offer Rule (UCC 2-205): made possible for merchants to have options open without consideration.  Always revocable before acceptance.  Performance locks you in.  A little bit of performance is okay.  If you make expensive preparations, you’re protected to the extent that justice requires.  
C. MAILBOX RULE: revocation on receipt, acceptance on dispatch.  
a. An acceptance is effective upon dispatch through the mails or by courier (Adams v. Lindsdale). The post office is the agent of the offeror (Household Fire and Carriage Acc. Ins. Co v. Grant).  The offeree loses control of the acceptance once it is mailed.  (Rhode Island Tool Co. v. United States).

b. Crossed revocation and Acceptance: most jurisdictions hold that a revocation is effective upon its receipt.

c. Delay of Failure of Transmission: The predominate rule is that acceptance is effective upon dispatch even if it is lost or delayed in the course of the mail.

d. Default rule: The mailbox rule is not mandatory; the offeror can require that the acceptance be received before it will be deemed effective.

e. An acceptance sent by mail is effective even if the sender intercepts or recaptures the acceptance prior to reaching the offeror.

f. A rejection or counter-offer sent by mail does not terminate the power of acceptance until it is received by the offeror.

g. To protect the offerror who relies on the rejection he receives prior to the acceptance, the offeree is deprived of the benefit of the mailbox rule if the offeree sends a rejection and prior to its arrival sends an acceptance.

h. When identical offers cross in the mail, a contractual obligation will be created because two identical written offers are seen as a clear meeting of the minds.

D. MODES OF ACCEPTANCE
· ACCEPTANCE BY ACT
Unilateral Contracts
R: An intent to accept an offer for a unilateral contract is presumed when the offeree performs the act sought by the offeror. 
· Klockner v. Green (past consideration—not promising in order to induce family to take care of him).  
· On the grounds of public policy, courts generally hold that a person is entitled to a reward or prize when he performs the act sought by the offer of reward, even if he had no prior knowledge of the offer (Jim the Diamond Rockfish case).
· Performance of a unilateral contract serves as notice of acceptance to the offerror.  However, where the offeror is not in a position to learn that performance has been rendered, the offeree must make a diligient effort to serve notice of performance (Bishop v. Eaton).  

· SUBJECTIVE ACCEPTANCE
· When an offer dispenses with the requirement of notice of acceptance, any act performed by the offeree with intent to assent amounts to acceptance.  Int’l Filter Co. v. Conroe Gin (Order given to traveling salesman must be “approved by home office.”  Buyer tried to revoke, claiming there was a lack of notification.  A reasonable person would have thought that there was a deal, so a K is formed even though acceptance is not communicated.

· BILATERAL CONTRACTS: ACCEPTANCE BY CONDUCT

R: The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act.  Restatement.
· An offerree manifests an assent to the essential terms of an offer when he renders performance without objecting to those terms.  Polaroid Corp. v. Rollins (even though ∆ never accepted indemnification clause, by not saying anything or objecting, it implicitly assented to the proposal.)
Utilizing the Wrong Mode of Acceptance
1. If the offeror presecribes the only permissible method of acceptance, there is no binding contract when the offeree’s acceptance does not comply with the method established in the offer.  

2. Where an offer is ambiguous as to the issue of an acceptable mode of acceptance, the offer will be interpreted as inviting acceptance by either promise or performance.  

SUBCONTRACTORS BIDS
· The use of a subcontractor’s bid does not manifest an intent to accept the bid as an offer.  Holman Erection Co.
· A subcontractor may have a statutory remedy if the state prohibits the substitution of subcontractors in public bids.  Southern California Acoustics
· A general contractor may be bound to a subcontractor, if the subcontractor conditioned submission of his bid to the general on being awarded the subcontract.  Electrical Construction & Maintenance Co.  
In essence, a subcontractor and general contractor form a contract where the subcontractor submits his bid in exchange for a promise from the general to award the subcontract to the subcontractor making the bid.

THE EFFECT OF FAILING TO REJECT AN OFFER.

R: A contract may be formed where a party under a duty to speak but fails to reject an offer.  
· Phillips v. Moor (∏ said to ∆ he could have hay for $9.50 but would like to give it for $10.  ∆ said nothing.  Hay burned in barn.  ∏ won suit for $).
SILENCE AS ACCEPTANCE.  
R: As a general matter, acceptance cannot be inferred from the silence of the offeree.  
· Vogt v. Madsen (farm beans case).  
· However, silence may manifest assent to an offer where the circumstances indicate that the offeree was under a  duty to expressly reject or accept.  Coel-McIntyre-Norfleet v. Holloway (court inferred an acceptance of offer to buy 50 barrels of meal when it unreasonably delayed offeree of rejection).  
· A two-part test: (1) how reasonable is it to think there was an agreement?  Can’t interpret silence objectively unless there’s been a previous course of dealings, a benefit from services rendered, or if person explicitly said “silence = acceptance.”  (2) any other reasons we’re particularly sympathetic? 
· An offeree may be under a duty to seasonably accept or reject where the nature of the offer requires the offeror to forgo other opportunities.  Kukuska v. Home Mut. Hail-Tornado Ins. Co.  (∏s thought they had insurance-reasonable person would have thought so too).  
· Silence may also manifest an assent to an offer where the offeree takes dominion over offered goods or receives the benefit of offered services (Louisville Tin & Stove).  
· Acceptance by Click.  Acceptance may be manifested by the click of a computer icon.  Caspi v. Microsoft Network.
IMPLIED-IN-LAW AND IMPLIED-IN-FACT CONTRACTS
A. Implied-in-law contracts, or quasi-contracts provide a way for courts to imply that a contract has been created where non really has in order to prevent unjust enrichment.
1. Unjust enrichment is the general principle that one person should not receive a benefit at another’s expense.
2. The implied-in-law contract, however, is a legal fiction.  There is no real contract.

a. Where services are rendered and accepted knowingly and voluntarily, the law presumes the services are given with the intent to be paid and will infer a promise to pay for those services.  Nursing Care Services v. Dobos.  The rule is not applied, however, unless it is clear that the party who received the benefit either requested it or otherwise indicated their assent to the services.  Emergency Aid Doctrine says that if one lends assistance to another who is in an emergency situation and cannot consent and the services are both necessary to the person receiving them and of the type that are usually paid for, compensation may be sought under a quasi-contract theory even though the party receiving the benefit did not consent.  
b. Assent can also be indicated by silence if one party stands idly by while another is conferring a benefit upon him with an expectation of being paid and does not reject that benefit when he has the opportunity to do so.  Day v. Caton.  (saw a wall being build on his property, refused to pay). 

B. Implied-in-fact contract differs from implied-in-law in a number of ways.  Unlike a quasi-contract, an implied-in-fact contract is an actual contract that is inferred from the parties’ conduct, not their words.  
1. Implied-in-fact contract is an express contract in which the terms are implied.  

2. Unjust enrichment is not a requirement for an implied-in-fact contract.  Bastian v. Gafford.  (∆ requested and received architectural plans under circumstances that imply an agreement that he pay for the services).
3. If one recovers under an implied-in-law contract case, the remedy is the value of the benefit conferred.  If one recovers under an implied-in-fact contract, the remedy is equal to the amount of compensation the court determines the parties actually intended to pay, which can often be above or below the actual value of the benefit conferred.  

4. Quantum Meruit is also a form of recovery under an implied-in-fact contract case.  Quantum meruit is the name given to an implied-in-fact contract case where the subject matter is services rendered.  

2. Preliminary Negotiations.  

R: Even where parties have manifested an intent to agree, if the content of their agreement is too UNCERTAIN AND INDEFINITE, no valid contract is formed.  

· Academy Chicago Publishers v. Cheever (terms of publishing contract too vague).  
R: To enforce an agreement to negotiate in GOOD FAITH, the traditional requirements of a contract (offer, acceptance, consideration) must be met.  
· Channel Home Centers.  (letter of intent to lease interpreted as a commitment to negotiate in good faith).
R: Statements made during preliminary negotiations also do not bring about contractual obligations in most cases.  Exception is where, under the doctrine of promissory estoppel, promises made during preliminary negotiations can lead to legal obligations to reimburse another for reliance on those statements.  
· Hoffman v. Red Owl Stores (grocery store owner moved family in reliance on getting franchise).    

3. Form Contracts. 

Mirror Image Rule of Contract Formation: at common law, an acceptance had to be a mirror image of the offer, and if a proprosal to accept an offer is modified or if acceptance is made subject to other terms nad conditions, there was an absolute rejection.
Battle of the Forms: merchants exchange a variety of forms with one another without one single contract.  The UCC addressed the problem of the mirror image rule by rejecting the common law rule.  
UCC’s approach to the Battle of the Forms: 
1. §2-2-7 provides that a DEFINITE AND SEASONABLE EXPRESSION of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different form those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.  
2. Gardner Zemke knockout rule: Where clauses contained in conforming forms sent by both parties for the sale and purchase of goods are conflicting, the conflicting terms are not part of the contract and the terms consist of those originally expressly agreed to, those on which the confirmations agree and those supplied by the UCC.  
3. Diamond Fruit Growers, Inc. v. Krack Corp.  (∆ objected to terms disclaiming liability of ∏ in form contract, but continued doing business with ∏.  ∆ was sued successfully sued ∏ for money.)  R: Where merchants exchange forms concerning offer and acknowledgement, and the acknowledgement contains different or additional terms, and conditions acceptance on “assent” to the terms, there must be a specific and unequivocal expression of assent by the offeror.  
Paragraph 1: if definite and seasonable, it is a contract even if terms are different.
Paragraph 2: Additional terms are okay unless they are material (unusual? how burdensome?) and the offeror’s offer is expressly limited.

Paragraph 3: Knock-out rule to deal with different terms; use UCC to fill in gaps.
III. Defenses 

A. Mistake: Four kinds of mistake: misunderstandings, mutual mistakes, unilateral mistakes, and mistakes in transmission.
1. Mutual mistake:
R: A contract based on a mutual mistake of material fact regarding the character of the consideration is voidable.  
· Sherwood v. Walker if two parties contracted to buy and sell a barren cow, but the cow turns out to be pregnant, the contract may be voided. 
· Firestone & Parson v. Union League of Phil.: If a buyer and seller both correctly believe that a painting was generally believed to be painted by a particular artist, and it is later learned that the painting was by someone else, there is no mistake of fact
· Griffith v. Brymer (CORONATION): A contract based on a mutual mistake of material fact regarding the purpose of the contract is voidable.  For example, if the parties contracted to rent a room to watch the king’s coronation procession, and the procession is canceled, the contract may be voided.  
· Wood v. Boynton:  Where the parties are uncertain or consciously ignorant about a material fact, rather than mistaken, the contract is not voidable.  For example, if someone finds what may be a gem, and fails to investigateits value, a contract whereby the gem is sold for a low amount is not voidable.  
· Lenawee County Board of Health v. Messerly.  A contract based on a mutual mistake is still voidable unless the adversely affected party agrees to bear the risk of a mistake.
· Beachcomber Coins, Inc. v. Boskett:  A party’s negligent failure to discover a fact about which both parties are mistaken does not preclude rescission if neither party is uncertain about the fact and they do not make their agreement based on the risk that they may be wrong.  
· Smith v. Zimbalist.  A warranty may substitute for the doctrine of mistake.  For example, if a seller states that a violin was made by Stradivarius, and that turns out not to be true, the buyer can void the contract based on the seller’s warranty.  

· Force Majeure: something really big just happened and you should get relief.  

2.  Unilateral Mistake.  

R: When one party is mistaken, but the mistake is not palpable to the other party, the contract may be avoided if three requirements are met:
1. The mistake is computational or clerical rather than a mistake in judgment.  No-fault breech of a legal duty.
2. Enforcing the contract would be oppressive or would result in an unconscionably unequal exchange of values.
3. Avoidance would not impose a substantial hardship on the other party.  Elsinore Union Elementary School Dist. v. Karstoff (forgot to include plumbing estimate in bid—school dist. Knew of mistake at time of bid.  Unconscionable to enforce).

R: When one party is mistaken and the other party is, or should be, aware of the mistake, the contract may be avoided.

1. Mistakes in Transcription.  An insurance policy that was printed on a form that did not accurately set forth the parties’ agreement may be reformed.  Travelers Ins. Co. v. Bailey.

· Reformation has three requirements:

1. The parties must have made an agreement.

2. The parties must have agreed to put the agreement in writing.

3. There must be a discrepancy between the agreement and the writing.

4. In misrepresentation cases, the mistake must be mutual.

· Reformation reforms the writing, not the parties’ bargain.  However, a court may rewrite a bid if the contract has already been performed and the court believes the parties would have reduced the corrected big through negotiation.  Chernick v. United States 

2. Impossibility/Changed Circumstances.
A. Changed circumstances cases involve the doctrines of impossibility and frustration.  Like mutual mistake cases, changed circumstances cases focus on risk allocation and can provide an excuse for not performing a contract.  However, while mutual mistakes usually arise before the parties have performed much of the contract, changed circumstances cases usually involve changes that occur after a party has begun to perform.  If impossible: get relief.  If performance is made more difficult (gravel underwater, transatlantic): no relief if parties assumed risk.  If commercially more difficult: relief granted in extreme cases (Westinghouse).  If performance is useless (coronation cases): relief.  
B. Impossibility provided an excuse for nonperformance when, without the fault of either party, a supervening event made performance illegal or caused the perishing of a person or thing necessary for performance.  
· Taylor v. Caldwell (survey gardens rented out for a party burned down before concert.  Both parties excused.)  
· Restatement asks: was there a basic assumption, or was this the sort of risk the parties had in mind at the time they made the contract?  Over time, courts broadened the impossibility doctrine to make a thing legally impossible when it is not practicable, and impracticable when it can only be done at an excessive and unreasonable cost.  
· Mineral Park Land Co. v. Howard.  More difficult commercially, or more difficult physically?  
C. R: A party may only assert impossibility as an excuse where he has not assumed the risk of the event that caused the impossibility.  
· United States v. Wegematic Corp.  (computer manufacturers wanted to rescind contract.  Court said no, promisor should assume risk, not gov’t.)  The parties’ allocation of a risk may also be implied from the contract or from surrounding circumstances such as custom and usages of the trade.  
· Transatlantic Financing Corp. v. United States.  If a party fails to take appropriate precautions against a forseen risk, he must bear that risk and cannot claim the defense of commercial impracticability.  
· American Trading & Production Corp. v. Shell Int’l Marine Ltd.  

Assent Review:

Bilateral Contract: Mechanics

1. Did offeror commit?  Was it an offer?  Was it an ad or circular letter (no offer) 

2. Did the offer lapse?  

a. if oral conversation, when it ends, offer dies.

b. If it’s an auction bid, UCC 3-28

c. Offer dies on rejection

d. Offer dies on counteroffer

e. Offer dies if enough time lapses

3. Was the offer revoked in time? 

a. was it revoked expressly?  Implicitely?

b. Was it on time?  Mailbox rule.

4. Was there a valid acceptance?

a. Did offeror say how to accept?

b. What to do if offeror doesn’t say?

i. express acceptance

ii. implied acceptance—e.g. start performance

iii. silence as acceptance (previous course of dealing, watch as pool is dug, “acceptance = silence.”

iv. Exercise dominion and behave like an owner (Louisville tin)


Unilateral Contract: Mechanics

1. Was there an offer (see bilateral)

2. Was it an offer of a unilateral contract? Did it look sensible to offeree?

3. Can the offeror revoke?  Cannot revoke after other side starts to perform (climb the campanigle).

4. Can the offeree recover?

i. Did the offeree perform?

ii. Must he give notice of the performance?  Depends on whether a reasonable person though the other one would know of the performance.


§ 90: Subcontractor bound (Drennan v. Star Paving).  Use bid to get contract, contract is binding.  
Is general contractor bound?  Holman—no.


Genuiness of Assent:

A. Assent based on wrong belief.

1. Mistake in

a. Object

i. Identity: which object (Peerless)

ii. Quality of object: rock/diamond, auction/safe, cow.

b. Clerical Error

i. No fault

ii. Other party could have known

iii. Other party could be put in status quo

iv. Mistake must be clerical (not error in judgment).

2. Changed Circumstance

a. completely impossible to perform (Taylor)

b. Performance is physically more difficult (Mineral Transatlantic)

c. Performance is commercially more difficult

d. Performance has become useless (coronation)
3.  Relief: restitution, or reliance where justice requires.


B. Assent is Indefinite.


1. Parties committed to a final deal.
a. Performance of object indefinite (Academy Publishers).  No relief

b. Price indefinite (reasonable price “to be agreed upon.”)

c. Auxilliary Terms Indefinite.  


2. Parties are in process of negotiating.
a. can break off negotiations—not bound to negotiate in good faith, unless…

i. unless parties committed to basic terms and negotiating on details but intend to be bound anyway.

ii. unless parties agreed to bargain in good faith (Channel Homes).  Remedy: reliance but not expectation damages.

iii. Unless one party made an indefinite commitment during negotiations and other party relied (RedOwl Grocery case).  Not an offer, but enforceable under §90 Promissory Reliance.  

C. Assent is Contradictory.

1. Same words, different intentions

a. if the language supports one party, that party wins.

b. If language supports either party, nobody wins (Peerless)

2. Same words, same intention, not the right words. (R2d) no contract.

3. Different words, different intent (2 different forms)

a. mirror image rule: no contract.  Doesn’t apply to goods.

b. Goods: UCC 2-207

i. definite and seasonable expression of assent?  If yes, there is assent, if not, no contract.

ii. Is the acceptance expressly conditional on the offeror’s assent to the offeree’s terms?  

A. if yes, did offeror asset?  If yes, contract on offeror’s terms.  If no, did offeree back out?  Did offeror act like there’s a contract?  Go to paragraph 3. 

B. If no, are terms additional (part of K if not material and offeror doesn’t object: Paragraph 2) or different (paragraph 3 Knock-out rule and UCC gap-filler).
D. No assent. 


Can you recover for unjust enrichment?  If defendant received a benefit of either emergency care or defendant took benefit knowing ∏ expected to be paid.  
V. Remedies and Damages: Restitution, Expectation and Reliance.
Expectation Damages: Putting the party in the same economic position he would have been in if the contract had been performed.  This is the primary interest deserving protection.  “Benefit of the bargain.”  Damages need to be reasonably certain, but can recover for preparation and part performance.  
I. Damages By Service Provider.

A. Breach by a Person Who has Contracted to Perform Services.

1. In assessing damages for failure to complete a construction contract, the measure of the plaintiff’s damages can be only in the amount of the reasonable cost of completing the contract and repairing the defendant’s defective performance less the amount of the contract price not yet paid.  
· Louise Caroline Nursing Home v. Dix Construction: P not entitled to compensatory damages for abandonment of construction by Dix because cost to complete was less than under Dix contract.  Not the policy of the law to put the P in a better position than he would have been in if the D had carried out his contract.  P entitled to be made whole and no more.  
 2.  Damages must, in all cases, be reasonable, and where an obligation of any kind appears to create a right to unconscionable and grossly oppressive damages, contrary to substantial justice no more than reasonable damages can be recovered.
· Peevyhouse:  P leased property to defendant with provision that they would do restorative work at end of lease.  They didn’t do it, said it would cost $29,000 and increase the value of the property by $300.  Trial court awarded $5,000.  Court held that while the measure of damages in an action for breach of contract is ordinarily the reasonable cost of performance of the work, where the value of performance is grossly disproportionate to the cost of performance, Ps can only recover the dimunition in value to the premises.  
Damages must be reasonable and not unconscionable and grossly oppressive.  
You cannot recover a greater amount in damages for the breach of an obligation than you would have gained by the full performance.

“economic waste” v. “relative economic benefit.”  

· Schneberger v. Apache Corp.  relied on Peevyhouse to hold that dimunition in value is the proper measure for permanent damages in oil drilling case.
· Droher & Sons v. Toushin: relied on Peevyhouse to hold that where there is a substantial good-faith effort to perform contract but there are defects such as a saggy floor that can only be remedied by the destruction of the house, the owner is entitled to recover the difference between the value of the property as it would have been if the contract had been performed according to the terms and its value as constructed.  
· WW2 Steamship: after the gov’t used a private boat for the war, the owner sued the gov’t for $4,000,000 damages when even when restored it would only be worth $2,000,000, court held that the gov’t should only have to pay the 2 million.  
· City School District of Elmira v. McLane: Beams in swimming pool building were discolored.  Court held for school district, saying that while the usual measure of damages is the reasonable cost of replacement or completion, it does not apply when contract performs in good faith but defects still exist and remedying them could entail economic waste.  However, in that case the room was supposed to be a showcase and that goal was frustrated.
· Reading Pipe Case: replacing the pipe would be out of proportion to any damages suffered, the proper award was the nominal difference in value of the house with and without the specified brand of pipe.  
· House Facing Wrong Direction Case: economic waste would take place to tear down house and build anew; however, Ps should get difference in value.  Court doesn’t want to give cost of reconstruction, because individual could pocket the money and sell the imperfect structure.  
· Shallow Swimming Pool Case (Ruxley Electronics v. Forsyth).  The test of reasonableness plays a central part in determining the basis of recovery and will indeed be decisive in a case where the cost of reinstatement would be wholly disproportionate to the non-monetary loss suffered.  Silly to rip up whole pool—instead, compensate for “loss of fun.”  (No American Court has done this).  

B. Breach by a Person Who Has Contracted to Have Services Performed.  

· Aiello Construction, Inc. v. Nationwide Tractor Trailer:  P contracted to pave area for D that involved a multi-step process.  D stopped full payments and P stopped work.  P then sued for breach of contract.  Trial court found D in breach of contract and gave Aiello the costs incurred up to breach, plus the profit they reasonably would have made on the contract, minus the payments they had received from Nationwide.  
· Partial Breach in Construction Contract: Builder gets installment payments due plus interest.
· Total Breach in Construction Contract: Builder relieved from duty to continue perform and gets entire contract price minus installments already paid and the cost of completion the builder will save by not completing the work, or the amount of his expenditure in part performance of the contract.  
· Builder has a right to his expenditures as well as his profits.  

· Wired Music v. Clark: Lost Volume Seller.  Had D kept his contract, Wired would have had two contracts, not one, even though the replacement contract was at a higher rate than the one it had with D.
· Vitex v. Caribtex: Vitex agreed to shower-proof 125,000 yards of material for Caribtex.  Caribtex didn’t send any material.  Vitex sued for breach of contract and court awards reasonable profit plus overhead, which is the same as contract price minus costs saved.  The seller is entitled to recover losses incurred and gains prevented in excess of savings made possible.  Since overhead is fixed and nonperformance of the contract produced no overhead cost savings, no deduction from profits should result.  
II. Damages for Breach of a Contract for the Sale of Goods.

A. Breach by the Seller

1. Governed by the U.C.C.  Buyer’s remedies fall into two categories: specific performance and damages.  Damages can be either:

a. Buyer’s remedies when the seller fails to deliver or the buyer properly rejects the goods or revokes acceptance.

b. Buyer’s remedies when the buyer has accepted the goods, and cannot or does not want to rightfully revoke his acceptance, but the goods are defective.  

· Continental Sand & Gravel v. K&K Sand & Gravel.  D sold buyer a bunch of equipment for $50,000, but was defective.  Buyer sued and was awarded $104,000—the cost to repair equipment.  D wanted buyer to only get the cost of replacement--$50,000, but this would deny the buyer the benefit of the bargain he struck.  It is not unusual for damages in a breach of warranty case to exceed the purchase price of the goods.  
2. Section 2-715 of the UCC provides that consequential damages resulting from the seller’s breach include any loss resulting from general or particular requirements and needs of which the seller at the time of contracting ahd reason to know and which could not reasonably be prevented by cover or otherwise.  
· Burgess v. Curly Olney’s: P paid a down-payment for farm equipment, but never paid the balance or took delivery, so the D refunded the down payment and sold the equipment to a third party.  P wanted not just their down payment, but the value of the combines because they claim they could have sold it to a third-party.  Court says resale plan was a sham.  Court held that the measure of damages for non-delivery or repudiation by the seller is the difference between the market price and the contract price at the place of tender at the time the buyer learned of the breach.  
· Pan-Handle Agri-Service: Failure of the buyer to utilize the remedy of cover when such is reasonably available will preclude recovery of consequential damages.  Cover is not a mandatory remedy for the buyer.  The buyer can choose between cover and damages for nondelivery.  
3. CISG: Seller must deliver goods which are of the quantity, quality and description required of the contract, and the goods do not conform with the contract unless they possess the qualities of the goods which the seller has held out to the buyer as a sample or model.  

a. Seller is liable for any lack of conformity.

b. Damages for breach of contract consist of a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach.  These damages must be foreseeable.  

· Delchi Carrier Spa v. Rotorex: D sent P a sample compressor.  P placed an order for three shipments and needed them for the spring/summer AC season.  After the first shipment, P realized that the compressors received were not the same as the sample and didn’t conform.  P cancelled the order and had to order from another supplier.  P sued for breach of contract and failure to deliver conforming goods.  P was awarded consequential damages for lost profits, expenses incurred in attempting to remedy the nonconformity of the compressors, the cost of expediting the shipment of Sanyo compressors, and the costs of handling and storing the rejected compressors.  On appeal, court held that to award damages for costs actually incurred by the non-breaching party in no way creates a double recovery and instead furthers the purpose of giving the injured party damages equal to the loss.  
· Under the CISG, if the breach is “fundamental,” the buyer may either require delivery of substitute goods or declare the contract void and seek damages.  A breach of contract is fundamental if it results in such detriment to the other party as substantially to deprive him of what he is entitled to expect under the contract, unless the party in breach did not foresee and a reasonable person of the same kind in the same circumstances would not have foreseen such a result.  

B. Breach by the Buyer.  

The basic object of damages is compensation and in the law of contracts the theory is that the party injured by breach should receive as nearly as possible the equivalent of the benefits of performance.  A compensation system that gives the aggrieved party the benefit of the bargain, and no more, furthers the goal of predictability about the cost of contractual relationships in our commercial system.

· KGM Harvesting Co. v. Fresh Network: A lettuce seller sued a lettuce buyer for non-payment of invoices, and the lettuce buyer cross-complained because the seller breached their contract.  Where a buyer covers by making in good faith and without unreasonable delay any reasonable purchase of goods in substitution for those due from the seller, that buyer may recover from the seller as damages the difference between the cost of cover and the contract price.  KGM said that because Fresh Network had a “cost-plus” contract, they were able to pass on all their costs, so shouldn’t get a windfall.  But this could have negatively affected Fresh Network’s relationship with its clients; entitled to the benefit of the bargain it had with KGM.  What the buyer choses to do with that bargain is not relevant to the UCC.
· Neri v. Retail Marine Corp.  Neri (P) contracted with Retail Marine to buy a boat, but after the boat had already been ordered and delivered, P changed his mind and wanted his deposit back.  Retail Marine sold that boat four months later to a third party, so Neri felt that D had recouped his loss and wasn’t entitled to damages.  But since Retail Marine was a lost-volume seller, he would have sold two boats instead of one, and was entitled to lost profits and incidental damages.  
2. Theory of Efficient Breach.  A breach can be efficient and if it is, people should breach their contract and the law should respect it.  If I agree to sell x to you for $1,000 and if I breach, I owe you $200.00 in damages, if a 3d party comes along willing to pay $2,000, efficiency demands that I sell to that person, pay you $200, and pocket the $800.  Most goods are fungible—doesn’t matter which you get.  If its not fungible, you can’t breach, apply cover, etc.  

3. Flip Side of Cover by Buyer: if buyer breaches, seller gets the contract price minus the market price at the time of breach.  If seller breaches, buyer gets market price minus contract price and incidental damages plus consequential damages.  
· Teradyne, Inc. v. Teledyne Industries.  It is universally agreed that in a case where after the buyer’s default a seller resells the goods, the proceeds of the resale are not to be credited to the buyer if the seller is a lost volume seller—that is, one who had there been no breach by the buyer, could and would have had the benefit of both the original contract and the resale contract.  
III.   Mitigation: Contracts for Employment
· Rockingham County v. Luten Bridge Co.  The county contracted with the plaintiff to build a bridge, but then rescinded the contract and refused to pay the plaintiff, who had continued to work on the bridge after the contract was cancelled.  Court held that after an absolute repudiation or refusal to perform by one party to a contract the other party cannot continue to perform and recover damages based on full performance.  R: The plaintiff must mitigate the damages caused by the defendant’s wrongful act.  It was the duty of the Bridge Co. not to incur additional damages.  
· In Re Kellett Aircraft Corp.  (covered with a company that was more expensive but because it was a company they had dealt with before and so therefore acted reasonably). R:  Whether or not the buyer’s obligation to mitigate damages has been discharged depends on the reasonableness of its conduct.  
· Bank One, Texas N.A. v. Taylor (bank wrongfully froze accounts of P who didn’t have to then hock her jewelry to avoid missing out on oil-venture purchase). R: Although an injured party is required to use reasonable diligence to minimize his losses, he is not required to make unreasonable personal outlays of money or to sacrifice a substantial right of his own.  

· S.J. Groves & Sons Co. v. Warner Co.  (D claimed that P should have contracted with another firm to mitigate, when the D could have contracted with that firm as well).  R: Where both the plaintiff and the defendant have had equal opportunity to reduce the damages by the same act and it is equally reasonable to expect the defendant to minimize damages, the defendant is in no position to contend that the plaintiff failed to mitigate.  

· Shirley MacLaine Parker v. Fox Film Corp.: A movie producer contracted with Shirley MacLaine to star in Bloomer Girl, but before filming began the project was cancelled and she was not paid her salary under the contract.  Sued for amount of money guaranteed in contract plus damages.  Fox claimed that P failed to mitigate damages by turning down role in other film.  General rule is that the measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment.  However, employee does not have to accept employment that is different or inferior (as ‘Big Country, Big Man’ would have been).  
· Punkar v. King Plastic Corp: A wrongfully discharged employee is not obligated to mitigate damages by accepting alternative employment that is a substantial distance from home.
· Mr. Eddie, Inc. v. Ginsberg: The expenses for which a recovery may be had include necessary and reasonable disbursements made in a n effort to avoid or mitigate the injurious consequences of the defendant’s wrong.
· Southern Keswick, Inc. v. Whetherholt: While the wrongfully discharged employee is not required to mitigate with different or inferior work, if he does obtain such employment, those earnings should be used in mitigation of actual damages.
B. Loss of the Opportunity to Practice One’s Profession.  
1. Most commonly, general loss of reputation claims resulting from contract breach are denied.

2. However, courts have allowed employees and others whose reputation was impaired by a breach of contract to recover specific losses that resulted from the injury to the plaintiff’s reputation. 
· Redgrave v. Boston Symphony Orchestra: D canceled contract with P because of her support for the PLO.  Because of the cancellation, Redgrave asserted, she was not offered a significant number of movie and theater offers that she would ordinarily have received.  Court held that a P may receive consequential damages if the P proves with sufficient evidence that a breach of contract caused the loss of identifiable professional opportunities.
a. This type of claim is sufficiently different from a nonspecific allegation of damage to reputation that appropriately falls outside the general rule that reputation damages are not an acceptable form of contract.

3. Another distinct type of injury caused by the improper discharge of an employee is the loss of the opportunity to practice the employee’s profession.  
· Quinn v. Straus Broadcasting Group, Inc.:  DJ fired four months into a year contract claimed $500,000 in damages for loss of the opportunity to appear before the public.  Court denied damages for this claim.  However…
· In Colvig v. RKO General, Inc., court reached the opposite conclusion and said that while an employer does not have the duty to provide work for his employee, an exception exists where the employee’s reputation will suffer if he is not allowed to practice his profession.  The rationale of this exception is that the parties are deemed to have contracted on the assumption that the employee was to be given opportunities for the exercise of his abilities during a reasonable portion of the period covered by the contract.  
IV. Forseeability

· Hadley v. Baxendale: Hadley used Baxendale’s carrier service to transport a broken shaft, but the transport was delayed through neglect, resulting in lost profits to Hadley’s business.  Court found that the D should not be liable for the Ps loss of profits due to the D’s breach when the P did not communicate his special needs to the D.  
· Where two parties have made a contract that one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be supposed to have been in the contemplation of both parties and the probable result of the breach.  
· Exception to general rule of putting the injured party where they would have been if contract had been performed.  

· Aggrieved party may recover those damages as may fairly and reasonably be considered arising naturally, from such breach of the contract itself.  These are known as general damages.  

· The less obvious kinds of damages that can also be collected are deemed to be contemplated if the promisor knows or has reason to know the special circumstances which will give rise to such damages.  

· “Forseeable” = reasonable, or because they were told.
· Victoria Laundry v. Newman Industries: Ps were launderers and dyers in Windsor.  They ordered a giant boiler from D, which arrived damaged and wasn’t replaced for twenty weeks, during which time they were not able to take on the huge amount of business that the boiler would have allowed them.  Court said that it is not necessary that the contract-breaker had to have actually asked himself what loss is liable to result from breach, because parties at the time of contracting contemplate not the breach, but the performance.  Since the obvious use of a boiler si to boil water for the purposes of washing or dying, the Ds would have had to know, at the time of their agreement with the Ps, that a breach would result in loss of profit for Ps that would be recoverable.  
· Koufos v. Czarnikow: Boat contracted to deliver cargo of sugar made deviations that caused a delay of nine days.  When the sugar was sold at the port, it was after a sharp decline in market prices for sugar and charterers claimed that they were entitled to recover the difference as damage for breach of contract.  D says he’s liable for interest on the nine days of sugar and the Ps cable expenses, but denied that a fall in Markey value can be taken into account in assessing damages in this case.  
· In tort law, as opposed to contract law, the defendant will be liable for any type of damage which is reasonably foreseeable as liable to happen even in the most unusual case, unless the risk is so small that a reasonable man would in the whole circumstances feel justified in neglecting it.  

· Hector Martinez v. Southern Pacific Transport Co.  While transporting a drag-line, the cars were shipped separately and the last car was a month late.  Martinez sued Southern Pacific, for the dragline’s fair rental value during the period from March until April.  The appellate court reversed the trial court’s dismissal of the claim.  
· The common law employs a number of methods for computing damages recoverable for unreasonable delay in shipment.
· One of these is the market value test that measures damages by the dimunition in valuye between the time of dispatch and the time of actual delivery.
· Other methods work too, such as awarding lost rental value in the delay in shipment of machinery (hector martinez).  
· Panhandle Agri-Service v. Becker.  Consequential damages are limited to those instances where it is established that the loss could not reasonably be prevented by cover or otherwise.  
· Independent Mechanical Contractors, Inc. v. Gordon T. Burke & Sons.  In order to establish liability, the plaintiff must merely show that the defendant’s breach was a substantial factor in causing the injury.  If a number of factors are operation one may so predominate in bringing about the harm as to make the effect produced by others so negligible that they cannot be considered substantial factors and hence legal causes of the harm produced.
S.J. Groves & Sons Co. v. Warner Co. (construction jitters case)  The burden is on the plaintiff to establish proximate cause between breach and damage and if the loss caused by a breach cannot be isolated from that attributable to other factors, no damages may be awarded.  
V. Certainty: Uncertainty is a limit of expectation damages rule.
· Kenford Co. v. Erie County (Stadium Case): A stadium builder sued the county for breach of contract in failing to execute an agreement to build and operate a stadium for 20 years.  Trial court gave multi-million dollar damages.  Appellate courts reversed and held that while a loss of future profits as damages for breach of contract have been permitted in New York under long-established and precise rules of law, two conditions must be fulfilled:
1. Must be demonstrated with certainty that the damages have been caused by the breach and 
2. The alleged loss must be capable of proof with reasonable certainty.  
· Court finds that the parties didn’t have it in mind when forming the contract that the county would bear a burden of a 20-year profit.

· Also, it’s impossible to predict a 20-year profit for something that is providing entertainment to the public and is subject to the whim of the public.  

3. New Business Rule: if it is a new business seeking to recover for loss of future profits, a stricter standard is imposed for the obvious reason that there does not exist a reasonable basis of experience upon which to estimate lost profits with the requisite degree of reasonable certainty.  Too speculative.  
· Ashland Management Inc. v. Janien:  fired investment company employee who used a computer program to compute damages, something the court felt met the burden of proving his lost profits with reasonable certainty.  The requirement that damages be reasonably certain does not require absolute certainty.  
All-Or-Nothing Rule: A premise in the approach taken in cases like Kenford is that there is some level of likelihood—say 50%--such that if the injured party’s proof of his total claim is above that level, his damages are reasonably certain and he is awarded all of his damages, but if his proof is just below that level, his damages are speculative and he is awarded nothing.  

1. The All-Or-Nothing Rule is dramatically out of touch with the theory of probability.

2. A claim for the loss of profits is normally a special case of a claim for the loss of a chance, that is, the chance to make a profit.  
VI.  Liquidated Damages: 

· Wasserman’s Inc. v. Middletown: Township cancelled a lease with Wasserman’s but refused to pay the damages outlined in the cancellation clause in the lease.  Trial court calculated the damages as the value of all improvements multiplied by the number of years remaining on the lease and divided by the total number of years in the lease term PLUS, 25% of lessee’s average gross receipts for one year.  Appellate court reversed and found for the Township, and held that a liquidated damages provision will only be enforced if its level of damages is a reasonable forecast of just compensation for a potential breach and the potential harm is just too difficult to estimate.  
1. Historically, courts have been reluctant to enforce penalty clauses of contracts.
2. Over the years, courts have distinguished non-enforceable penalty clauses from enforceable provisions for liquidated damages.

a. Liquidated damages are the result of a good faith effort to estimate in advance the actual damages that would probably result form a breach.

b. A penalty, in contrast, is intended to serve as a punishment for a breaching party, and thus deter a future breach.
3. As the law has evolved, the reasonableness standard has been used to determine the validity of a stipulated damages clause.  
4. In this case, the court found that the gross receipts component was an unenforceable penalty clause.
· Pembroke v. Caudill  If damages are readily ascertainable at time of breach, then a liquidated damages clause will be construed as a penalty, even though the damages were not susceptible of ascertainment at the time the contract was entered into.  But in Hyman v. Cohen, the Court concluded that it was necessary for the damages to be readily ascertainable at the time the contract was made in order for a liquidated damage clause to constitute a penalty.  
· Hutchison v. Tomkins.  The better result is to let the liquidated damages clause stand if the damages are not readily ascertainable at the tiem the contract is drawn, but to permit equity to relive against the forfeiture if it appears unconscionable in light of the circumstances existing at the time of breach.  
Liquidated damages have to correspond to what the real damages would have been.  Purpose of L.D.C. to distribute risks and prevent unnecessary litigation costs.  
Example I: expectation damages at time of breach hard to determine, then its okay to put in a liquidated damages clause.
Example II: expectation damages will be easy to determine later, but hard to predict now.  (Lee Oldsmobile: L.D.C. not okay).  Hutchison says L.D.C. is okay.
Specific Performance

Specific performance is a remedy available for breaches of contract.  Under this remedy, a court, instead of ordering a payment of monetary damages, will order the breaching party to fulfill his or her obligations as set forth in the contract.  When a party ordered to specifically perform fails to do so, he or she can be punished with fines and can even be jailed.

· London Bucket Co. v. Stewart: London Bucket made a contract with Steward to furnish and install a heating system for a large motel.  London Bucket began performance but didn’t finish.  The work it did do was inferior.  London Bucket tried to say they were done, but Stewart sued for specific performance.  But a court will not order specific performance unless the ordinary common law remedy of damages for a breach of contract is an inadequate and incomplete remedy for injuries arising from the failure to carry out the terms of the contract.  In this case, court isn’t going to supervise London Bucket’s continued performance and damages are ascertainable and adequate remedy.  
· Walgreen Co. v. Sara Creek Property Co.: A pharmacy sought an injunction to stop its landlord from leasing a nearby space to a competing pharmacy.  D wants damages, since loss of profits for Walgreens will be less than the profit gained by Sara Creek.  In this case, determining damages would have been difficult and costly—a ten year lease.  Costs and burdens of injunction would be low—a negative injunction.  Court must balance the costs and benefits of the remedy.  Court finds that an injunction is a proper remedy for a breach of an exclusivity clause in a shopping-center lease agreement.  Posner uses an economic efficiency argument to imply that the injunction will lead to Phar-More trying to buy out Walgreens.
· Good Things About Injunctions:

· Burden of cost shifted away from court onto parties

· Prices and costs more accurately determined by the market
· Bad Things About Injunctions:

· Requires continuing supervision by the court

· Creates a bilateral monopoly
· Stokes v. Moore: A term in a contract requiring specific performance upon breach of the contract is not necessarily binding on a court, which has the discretion to order a different remedy in spite of the provision.  (employment contract).
· Van Wagner Advertising Corp. v. S&M Enterprises (billboard case): If involves land, usually will get specific performance because land is not fungible.  However, in Van Wagner sued for specific performance to use the exact same billboard that it had originally contracted to rent.  Court found that the fact that the subject of the contract may be unique as to location for the particular advertising purpose intended but the parties does not entitle a plaintiff to the remedy of specific performance.  
· If involves employment contracts, not specifically enforced at either the suit of the employer or employee.
Contracts for the Sale of Goods 

· Laclede Gas Co. v. Amoco Oil Co.: A party who contracted to supply natural gas to a subdivision filed suit against its own supplier when that supplier decided to breach the requirements contract for the sale of gas entered into earlier by the two parties.  Specific performance necessary because it would be very costly if not impossible to get a contract like they one they had with Amoco.  Although propane is readily available on the market, this was a long-term contract.  Court doesn’t look at the problems of administrating the specific performance in this case.  
VII.   Reliance Damages

In suit for a breach of contract, the law attempts to put the non-breaching party in the position it would have been in if the breaching party had properly performed under the contract.  Can get reliance either under Section 90, where justice requires, or under “funny reliance” where there is a problem of certainty.
1. Expectation damages represent any profit the non-breaching party would have made.  They are often called “benefit of the bargain” damages.  
2. Reliance damages are awarded to a non-breaching party to a contract in order to reimburse that party for its out of pocket costs spent in anticipation that the breaching party would perform its contractual duties.  This is the “cost” remedy.
· Security Stove: Furnace manufacturer sued to recover its expenses for arranging a display of the furnace at a convention when the railroad that had promised to ship the furnace to the site of the convention in time to be displayed, failed to deliver the furnace on time.  D argued that giving damages was wrong because the P wasn’t just sueing to be put where he would have been if the contract had been fulfilled (he wasn’t selling the furnace), but rather, wants to be put where he would have been if he never made the contract at all (and didn’t got to A.C.).  Court says that where the damages for lost profits from a breach of contract are too speculative to be determined with any certainty, the non-breaching party can recover its out-of-pocket expenses spent in reliance on the breaching party’s promise to perform the contract.  
Funny Reliance (Section 90):  In promissory estoppel cases, courts typically refuse to grant expectation damages because of the absence of an enforceable contract.  Courts do grant reliance damages, however, as a means of avoiding unjust enrichment.  Hunter v. Hayes.

· Anglia TV v. Reed: wanted to make a film with actor Reed, so hired a director, arranged for filming and then hired Reed who later decided not to go forward.  They looked for a replacement, but could not find one.  Anglia recovered all of its expenses and risk is shifted to actor.  
· Beefy Trail: Reliance because you can’t determine the amount of profit.
VIII.   Restitution
Restitution is a legal remedy under which a party breaching a contract is required to restore to the non-breaching party any benefits conferred under the contract.  It is used by the courts to prevent unjust enrichment.  Goal is to put the innocent party in the same position it was in prior to entering the contract.  
· Osteen v. Johnson: parents of a country singer sued a record promoter who had promised to create and promote two records for their daughter for breach of contract when the promoter only actually promoted one record.  Court found that where there has been a substantial breach of the contract, the innocent party can seek restitution of any benefits it conferred on the breaching party under the contract.  Osteens entitled to a restitution of the $2500 they paid him minus the reasonable value of Johnson’s services.  
A substantial breach is a failure by a party to perform a contractual obligation that goes to the essence of the contract.  Where a breach is not substantial, a plaintiff is generally limited to seeking expectancy damages and cannot obtain the remedy of restitution.  

Quantum Meruit: A party unable to recover damages under a contract for some reason can still obtain a restitution remedy through an equitable action known as quantum meruit.
Losing Contract: 
· United States v. Algernon Blair: When Blair refused to pay crane rental costs, Coastal Steel terminated its performance and sued to recover for labor and equipment it had already furnished.  The trial court found that Coastal would have lost $37,000 had it finished the contract and therefore denied recovery to Coastal.  On appeal, the court found that the measure of recovery for quantum meruit is the reasonable value of the performance, and recovery is undiminished by any loss which would have been incurred by complete performance.  
· Oliver v. Campbell: Lawyer agrees to be a divorce attorney for a specific price.  D fired P just as she was about to get the divorce.  The attorney wants restitution damages, but instead receives the contract price (less than the value conferred cuz it was a real long trial).  
Restitution in Favor of a Plaintiff in Default.  

Materially breaching party demanding damages: can get restitution, but no more than the pro rata share of the K you did.

· Britton v. Turner: Employee who had contracted to work for a year quit after nine months and wanted to be paid the value of the labor performed.  Court held that where a party to an employment contract only partially performs his contractual obligations and voluntarily breaches the contract by failing to fully perform, he can recover the reasonable value of his services under quantum meruit.  
Most courts hold that breaching party can recover, but capped by the contract price.  Palmer Construction v. Cal State Electric.

Generally, quantum meruit recovery will not be awarded where the conduct has been willful.  Berke & Co. v. Griffin.

To prove unjust enrichment, the purchaser of property, because he is the party in breach, must prove that the damages suffered by his seller are less than the moneys received as deposit.  Vines v. Orchard Hills, Inc.  

DAMAGES REVIEW:

	Services

	A. Breach by Provider

1. If cost of completion is less than the market value, get cost of completion.

2. If cost of completion is greater than the market value, (Peevyhouse).

	B. Breach by Recipient

1. If a lost-volume provider, get costs incurred plus lost profit (contract price minus costs saved).

2. If a non-lost volume provider, get the contract price minus the new fee or salary.



	Sale of Goods

	A. Breach by Seller

1. Market price minus contract price or…

2. Cover price minus market price.

3. 

	B. Breach by Buyer

1. If a lost-volume seller, get the contract price minus costs saved (profit and overhead)

2. If a non-lost-volume seller, get the contract price minus the market price (or contract price minus resale price).


VI. Substantial Performance

When a party to a contract does not fully perform his or her obligations under the contract, the injured party can sue for either expectation damages or restitution, depending on the circumstances of the breach.  

1. Restitution is the difference between the value of the good or service contracted for and that provided or performed.

2. When the doctrine of substantial performance applies, restitution is the proper remedy.  

A good-faith attempt to fulfill one’s contractual obligations that results in substantial completion of the underlying purpose of the contract, though not full completion of all of the terms of the original agreement, is considered a completion of the contract.  Substantial performance is compliance in good faith with all of the important particulars of the contract.  Exception to the gen’l rule requiring all parties to a contract to fully perform their obligations.
· Jacob & Youngs v. Kent (Reading Pipe Case): Court found that when an omission made in the fulfillment of a contract is trivial, and the cost of fixing that omission would be great, a court can order as damages payment of the different in value of the ultimate performance resulting from the omission instead of payment of the cost of fixing the omission.  Builder wasn’t willful or fraudulent, no difference in the quality of the brands of the wrought iron pipe.  Defect was insignificant to the project—didn’t go to the essence of the contract.  
· O.W. Grun Roofing & Construction v. Cope.  (Streaky Roof Case) With respect to triviality, some courts have held that in the context of a contract to build a home that reflects the buyer’s wishes and desires, deviations from the contract will only rarely be found to be trivial (and the doctrine of substantial performance will therefore apply only on rare occasion)  
· Kreyer v. Driscoll:  Homebuilder filed suit when homeowners, claiming a breach of contract, failed to pay him.  Lots of electrical, plumbing work, etc. not completed.  Doctrine of substantial performance is an exception in building contracts to the general rule requiring complete performance of the contract.  No mathematical rule relating to the percentage of the price, cost of completion, or physical completeness of an obligation that can be used to determine whether there has been substantial performance—one must look at the facts of the individual case to make such a decision.  A contractor must make a good-faith effort to perform and substantially perform the agreement.  P could get money, but not on substantial performance grounds; only on the grounds of restitution.  
In Examining and Evaluating Substantial Performance, look to see:
1. How funny looking is it to what I contracted for?  Streaky roof case.
2. Was it willful?
3. What percentage of the work still needs to be done?
4. Why do I wish that the other guy materially breached?  Will it work a forfeiture?  
Special Rules Applicable to the Sale of Goods: Prior to the U.C.C., only had the perfect tender rule for the sale of goods.  A buyer had the right to reject a delivery of goods that did not conform perfectly with the requirements of the contract.  
UCC Section 2-601 hangs on to the perfect tender rule, but there’s exceptions that provide a substantial performance equivalent for contracts for the sale of goods.  Substantial Impairment.
· Only applies where the buyer rejects the goods.  If accepts, she can only reject later if it would have been difficult to ascertain that the goods were nonconforming upon the initial delivery.

· In applicable to installment contracts.  Section 2-612 says that the buyer can reject any installment that is non-conforming if it can’t be cured (substantially impairs and cannot be cured).  Can cure by lowering the price.  Sometimes entitled to cancel entire contract if what is shipped is so wrong it substantially impairs the value of all things you are getting in the installment contract.  

· There must be good faith and observance of reasonable commercial standards of fair dealing.

· Under Section 2-508, if the time for performance has not yet passed, the seller has the right to cure by substituting a conforming delivery for the nonconforming one.
· Zabrieskie Chevrolet v. Smith.  However, a cure that attempts to substitute goods not within the agreement or contemplation of the parties for those in a prior nonconforming shipment is invalid.  
· Section 2-508(2) says that you can cure even if time has passed so long as the seller had reasonable grounds to believe that the tender would be accepted, and then has a reasonable amount of time to substitute a conforming tender for the nonconforming one.  T.W. Oil v. ConEd.  (sulfur continent too high).

	DOCTRINE  
	TEST
	DAMAGES

	Services:

Substantial Performance
	1. How different/funny looking is it from what you promised $ for (streaky roof case).

2. How much of the job got completed?  No mathematical formula; look at whole picture

3. Why wasn’t it completed?  Was it a willfull breach?  (Driscoll)

4. Forfeiture: Will I lose a lot of money if I have to take restitution?
	If there is substantial performance, you get contract price minus cost of completion, or get restitution capped by fair share of contract price.

If there is no substantial performance, only get the fair value of the work completed.  

	Goods: 

Perfect Tender Rule undermined by U.C.C.
	1. Requirement of Good Faith

2. Installment sales K: 

3. One Shot Sale: 
	2.  Allowed to reject a single shipment, get a chance to cure by lowering price, replacing goods, etc.  Can reject all shipments if a single shipment substantially impacts the rest of the shipments.  Can ask for an adequate assurance of quality after one shipment.

3. Perfect Tender Rule, but if accept and only later realize its defective, I have to show that it was too hard to determine it was defective.  If there’s reasonable time left, can cure, but if there’s no time, may still cure if there’s a reasonable belief that goods would have conformed and can conform in a reasonable amount of time.    


VI. Express Conditions: 
An express condition is a contractual provision that provides that either a party is not required to perform his contractual obligation unless some event occurs or fails to occur, or his duty under a contract is suspended or terminated if some event occurs or fails to occur.  E.g. home purchase contingent on loan application approval.

· Oppenheimer v. Oppenheimer: A lessee entered into an agreement which made it a condition to the formation and existence of a sublease that the lessee was to obtain, prior to a deadline, the landlord’s written consent for certain improvements the sub-lessee sought to make.  Got oral approval.  Ds called off deal, and Ps brought suit, saying that the D was estopped from insisting on physical deliver and P says it substantially performed.  Court held that this provision was a condition precedent that unambiguously establishes it as an express condition rather than a promise.  Can’t substantially perform an express condition—must be literally satisfied.  
· Merritt Hill Vineyards v. Windy Heights Vineyard: Two companies entered into an agreement for the purchase of a majority stock interest in a certain vineyard, the purchase of which was conditioned on the seller obtaining title insurance and confirmation that the sale would not constitute a default on existing mortgages.  At the closing, P discovered that neither the policy nor the confirmation had been obtained.  D refused to return the deposit.  P filed suit for return of the deposit and for consequential damages as a result of Ds failure to perform.  The failure of one party to fulfill an express condition, however, does not give rise to a cause of action for breach of contract.  They can get the deposit back, but not consequential damages because the contract was never formed in the first place.  
Conditions Precedent and Conditions Subsequent

Condition Precedent = no obligation exists until the condition is met.

Condition Subsequent = obligation exist until the condition is met.  

Only real difference is procedural—who carries the burden of proof
· Howard v. Federal Crop Insurance Corp.: On the ground that inspection of damage to stalks was a condition to payment on a claim arising from the destruction of tobacco crops, an insurance company sought to deny payment on such a claim after its insured plowed over the stalks.  Court held that contractual language will not be construed as a condition to performance in the absence of language plainly requiring such construction, because it could serve to work a forfeiture, something the court seeks to avoid.  
Court will balance the interests of the parties to determine whether an ambiguous contractual provision was intended as a promise or express condition.
Two most important factors in the balancing test are the threat of forfeiture posed by the non-occurance of the event and the interest the party sought to protect by conditioning his performance.  
· Vanadium Corp. v. Fidelity & Deposit Co.:  When the sale of certain mining leases fell through because the sale was conditioned on federal government approval, which was declined, the company that had agreed to purchase the leases filed suit for recovery of the purchase price against the surety who secured the contract; seller and surety defended on the ground that the buyer failed to cooperate to obtain the approval.  Court held that a party to a contract is under an obligation to cooperate with the other party’s efforts to fulfill an express condition, whenever such cooperation is essential to the satisfaction of the condition.  
Conditions of Payment.
· Thos. J. Dyer Co. v. Bishop Int’s Engineering Co.: After the owner of a construction project filed for bankruptcy without paying the G.C. in full, the G.C. sought to avoid paying the balance owned to a sub on the ground that contract provided that sub was not to be paid until five days after the owner paid the G.C.  Court held that if the parties are to shift to the sub the credit risk posed by the owner’s solvency, the contract should contain an express condition clearly showing the intent of the parties.  

Excuse
· Aetna Casualty and Surety Co. v. Murphy: Aetna brought an action against a dentist who failed to give his insurer prompt notice about a claim for damages brought against him.  Court held that since the insurer suffered no material prejudice from the delay, the nonoccurance of the condition may be excused to avoid forfeiture.  
Other kinds of excuses: want to file suit but stuck in a foreign country when war breaks out.  Look at excuse and evaluate its merits.  Or a condition that doesn’t affect anybody, such as if a robber shoots the lock off the door and insurance company condition in contract says that you have to have the locks in good working order.  

VII. Breach and Response:
Implied Conditions of Performance:

Under old law, promises were seen to be mutual and independent ($500 to fix a sink).  Modern contract law provides that if one party’s performance is to precede the other’s, then that party must actually perform before the other is obliged to perform.  This is somewhat modified by the doctrine of substantial performance.  

When nothing is said about the order, it’s assumed that they happen at the same time.  Where the performance of the promises in a contract are to be concurrent, then it is normally a condition to a suit by either party for damages for breach of the contract that he must tender his own performance to put the other party in default.  

· Kanavos v. Hancock Bank & Trust Co.: A stockholder violated a right of first refusal granted to a prospective buyer by selling their stock to a third party.  P wanted damages of the $40,000 surrender payment entitled to him by the contract if he had surrendered his option, plus lost profit from the failed stock transaction.  D argued that P could not have afforded to purchase the stock and thus, was not entitled to damages for the failed transaction.  Court held that a contract party cannot recover damages for repudiation if they were unable to perform their own obligations under the contract.  Burden of proof on plaintiff to prove he was ready, willing and able to purchase stock.  
R: Material Breach by one party may excuse performance by the other party.

· K&G Construction Co. v. Harris: A general contractor (K&G) ceased making installment payments to a subcontractor (Harris) after the subcontractor accidentally damaged party of a building on the project and refused to pay for repairs.  Material breach was the construction company’s failure to do work in a “workmanlike manner” under the contract.  Since they breached first, K&G was excused of its obligation to pay.  Then D’s later refusal to continue work was itself a wrongful repudiation of the contract and was unexcused.  P had the option of treating the accident as either a total breach or a partial breach.  It treated it as a partial breach because it allowed D to keep working.  After D stopped working, they treated the second repudiation as a total breach and were therefore justified in seeking damages.  Got $450 representing the increased cost to find a replacement subcontractor.  
Material Breach (under Unidroit and C.I.S.G., “fundamental breach”):Two kinds:
Lack of Substantial Performance: entitled to demand expectation damages (Streaky Roof: Kp – Cost Completion, or restitution) I finish, you look at it and say, “not done—I won’t pay” streaky roof situation.  If no material breach, only get restitution. Have you done enough to meet the condition for my performance to be due?  How funny looking is it?  Can you cure it?

“Total Breach” = Goodbye Forever.  Nothing can ever be the same between the parties.  

A contract is said to be divisible if the performances to be exchanged can be divided into corresponding pairs of performances due at different times.  The performances must be able to be apportioned into corresponding pairs of performances and it must be proper to regard the parts of each pair as agreed equivalents.  (Restatement)
· Walker & Co. v. Harrison (tomato sign case): A drycleaner stops making rental payments on his neon sign when the sign company refuses to clean it according to routine maintenance.  Court holds that while a party may cease performance on a contract once the other party has materially breached the agreement, in this case, failure to clean off a tomato and some rust was not a material breach.  Since Harrison stopped payments, and there was no material breach, he was subject to a rent acceleration clause in the contract.  
Restatement identifies factors in determining materiality:

· Extent to which the injured party will obtain the substantial benefit of the bargain he reasonably anticipated.
· Extent to which the injured party may be adequately compensated in damages for lack of complete performance.
· Extent to which the party failing to perform has already partly performed or made preparations for performance.
· The greater of less hardship on the party failing to perform in terminating the contract.
· The willful, negligent or innocent behavior of the party failing to perform.
· The greater or less uncertainty that the party failing to perform will perform the remainder of the contract.  
· Zulla Steel:  Prime contractor doesn’t pay the sub.  Sub walks off the job.  Court says that if you withhold progress payments when they are due, the sub is entitled to walk off the job.  In installment contracts, the current trend is to honor the express or presumed intention of the parties.  If an installment payment is missed, the court will determine if the contract is divisible or if the missed payment is a material breach by examining the intent of the parties to the contract.  
Relationship between Material Breach and Substantial Performance:

Both doctrines differentiate between major, or material, breaches and less important, immaterial breaches.  

a. Generally, if a party has substantially performed, then any breach committed by him is not material.

b. If a party has materially breached, he cannot ordinarily be said to have substantially performed.  

There are important exceptions:

a. The doctrine of substantial performance concerns the question when a party who has breached a contract (not a material breach) can recover on the contract.

b. The doctrine of material breach concerns the question when a nonbreaching party can terminate the contract because of the other party’s material breach and bring suit for damages.  

The concept of cure:
1. UCC provides for a breaching party to cure his breach in certain circumstances regarding contracts for the sale of goods.
2. Restatement takes the view that the concept of cure should be introduced to all contracts.
a. Restatement says that if a party has materially breached, the other party may suspend performance until the breaching party has had the chance to cure the default.  If the breaching party does not cure the default, the nonbreaching party’s duty to perform is excused.
b. The ability and willingness of a breaching party to cure is a factor to be taken into account when determining if the breach is material.
· Stanley Gudyka Sales v. Lacy Forest Products: One party owed $46,000 against the other’s debt of $3,000.  The non-breaching party’s right to terminate the contract is in proportion to the gravity of the breach.  If the breach is material (not paying debt) but the breaching party is willing to cure (subtract the $3,000 from the $46,000), the nonbreaching party may not be justified in terminating the contract.  Using self-help in terminating the contract opens yourself up to liability for damages if the breach is later determined to be immaterial or minor.  

VIII. Anticipatory Breach, Prospective Inability to Perform and Adequate Assurance of Performance

Historically, a party was not able to maintain an action for breach of contract until the time for performance came due.  Gradually, this changed and the law began to recognize that a party could breach an executory contract before performance was due.  

· Hochster v. De La Tour: Hochster hired D.L.T, a courier, to accompany him on a three-month tour of Europe to commence on June 1st.  On May 11th, Hochster contacted D.L.T. and told him that he changed his mind and would no longer need his services.  Courier brought an action for breach of contract and then went and secured another courier gig on equally good terms but not to start until July 1st.  Hochster claimed that DLT had no action until June 1st.  Court held that if a party anticipatorily repudiates a contract, the non-repudiating party is entitled to treat the contract as breached when the repudiation occurs.  DLT properly mitigated damages by seeking employment.  
· Party is not obligated to remain ready, willing and able to perform in order to recover from repudiating party.  

· Plaintiff has option of treating the anticipatory repudiation as immediate breach giving rise to damages, or waiting until the time for performance to see if performance would not be forthcoming, and then suing if it was not.

· Daniels v. Newton:  Some courts continued to take the stance that there could be no injury suffered until the time for performance arrived.  Anticipatory repudiation could be retraced up until the point the non-repudiating party detrimentally relied upon it.  
· Equitable Trust Co. v. Western Pacific Railway:  Promise to perform in the future necessarily implied a promise not to compromise the probability of that performance.  
But repudiation itself constitutes an immediate injury and a threatened injury may furnish a ground of action.

· Wholesale Sand & Gravel, Inc. v. Decker (“I’ll get right on it!”) (Gordley doesn’t like this case): A property owner contracted with a driveway installer to do work on his property.  Despite numerous inquiries and requests by the owner, and assurances by a representative of the company, the driveway installer repeatedly failed to show up to do the work.   At first said it was because of the wetness of the ground.  Removed equipment from property.  Owner sued contractor for breach of contract.  Court says that conduct that definitely and unequivocally indicates a party’s unwillingness or inability to perform its contractual duties when due constitutes an anticipatory repudiation of the contract.  
· Unique Systems v. Zotos: Hair spray sellers later demanded from hairspray producers that they submit merchandise to a market-test.  If a party to a contract demands performance by the other party to which it is not entitled under the terms of the contract, that’s an anticipatory repudiation as well.  

· But a mere request for a change in the terms of the contract is not enough to constitute an anticipatory repudiation.  

· Also, a party’s expression of doubt as to its willingness or ability to perform does not constitute an anticipatory repudiation.  

· A party must prove that it was willing and able to perform before the other wrongfully repudiated in order to maintain an action for breach.

· The injured party may treat the repudiation as an anticipatory breach and may immediately maintain an action for breach of contract.  Or, can wait until performance is due and then sue.  If you wait until performance is due, then the repudiator may retract the repudiation prior to the time when performance is due and the repudiation is nullified (Taylor v. Johnson).  A repudiation can only be retracted, however, if the injured party has no finally accepted the repudiation as breach.  

· A repudiation can only be retracted, however, if the injured party has not finally accepted the repudiation as a breach.  United States v. Seacoast Gas.
· UCC Article 2: Olaffson v. Coomer: After a farmer notified a grain merchant that he would not be selling him the corn they’d contracted for, the grain merchant waited until the time for performance before he purchased corn to cover his requirements.  During that time, the market for corn changed dramatically.  Court said that in a UCC contract, a merchant who learns of an anticipatory repudiation has a duty to cover or otherwise mitigate damages in good faith with no unreasonable delay.  

Two approaches to when a breach occurs in a UCC contract:

1. Majority Approach: breach refers to the time of repudiation.  Trinidad Bean & Elevator Co. v. Frosh.  Damages may then be calculated from the time the injured party learned of the repudiation.

2. White and Summers prefer that the time for measuring damages for breach begins when the time for performance is due.  Trinidad Bean 

Prospective Inability to Perform and the Doctrine of Adequate Assurance: 
Section 2-609 of the UCC deals with the doctrine of adequate assurance of performance and its availability.

· Water Tower Case:  After a water tank fabricator/seller became nervous about the financial ability of its buyer to complete the sale, it demanded that the buyer comply with conditions that were not contracted for before it would deliver the tank.  Demanded that the president personally guarantee the investment.  Court held that the party demanding adequate assurance must have reasonable grounds for insecurity regarding the other party’s ability or willingness to perform.  
· A party that demands adequate assurance without the necessary predicate may itself be committing an anticipatory breach by demanding performances beyond the terms of the contract. 

· Section 2-609 is not a mechanism for rewriting a contract and a party may not use it to demand more from the other party than that to which it is contractually entitled.

· Reasonable grounds for insecurity is measured on an objective basis rather than a subjective one.

· Norcon Power Partners v. Niagara Mohawk Power Corp.  Some jurisdictions have expanded the scope of the doctrine to non-UCC cases.  Worried that they wouldn’t get paid under the contract, Niagara sent Norcon a letter stating its worry that Norcon would not be financially capable of reimbursing Niagara at the end of the contract period.  In the letter Niagara demanded that Norcon provide adequate assurance that it would be able to meet its future repayment obligations.  Norcon sued Niagara in federal court, claiming that they had no legal right to demand adequate assurance.  Even though this was a non-UCC case, the court held that the common law recognizes the doctrine of demand for adequate assurance in contracts that are not governed by the UCC.  
IX. Third Party Beneficiaries

Under formal methodology of old common law, only one who is a party to a contract has any enforceable rights under it.  Third-party did not assent to the original contract.  Using a substantive analysis, it is necessary to examine the objectives of the parties to determine whether the third party has any rights under the contract and how those rights should be enforced.  

Creditor-beneficiaries:

· Lawrence v. Fox: Holly, enters into a contract with Fox and loaned him $300, but told Fox that since he (Holly) owed Lawrence $300, Fox should directly pay Lawrence the $300.  Since under common law there was no privity of contract between Lawrence and Fox, it was not enforceable.  But the court found that an exception is made in the case of creditor beneficiaries.  

Donee-beneficiaries:

· Seaver v. Ransom (niece and judge case):  Judge Beman fails to fulfill his wife’s deathbed wish, as he promised, giving the house or an equivalent amount to their niece, Marion Seaver.  Judge failed to do so, and niece brought suit against executor of will.  Court found that any third party beneficiary donee has the right to bring an action on a contract specifically for his/her benefit.  

Modern Approach: Allowing all non-parties to a contract who might benefit from it to sue parties to the contract conflicts with the interest of individuals to further their own interests by entering into contracts themselves.  

· A third-party beneficiary should only be allowed to enforce a contract if allowing him to do so is necessary to effectuate the contracting parties’ performance or when allowing the beneficiary to enforce the contract serves some policy or moral goal that would not conflict with the parties’ objectives.  


Promisor to Perform a Service that is intended to Benefit a Thrid Party
· Hale v. Groce:.  A testator asks his lawyer to include a bequest to an individual in the testator’s will, but when the testator dies it is discovered that the lawyer failed to include the bequest and the disappointed beneficiary sues the lawyer for negligence and breach of contract.  Court holds that an intended third-party beneficiary of a contract has an enforceable right under the contract and may also bring an action for negligence where the breach of contract also constitutes a breach of due care owed to the beneficiary.  
Public Contracts

· Martinez v. Socoma Companies, Inc.: Gov’t entered into a contract with several companies under which the government paid the companies to build factories and hire residents in a neighborhood with high unemployment, and when the companies failed to perform, unemployed community residents sued.  Court held that individual members of a community that stood to benefit from a public contract do not have the right to enforce that contract unless they can be characterized as creditor or donee beneficiaries.  
· Zigas v. Superior Court: A tenant may sue his landlord as a third-party beneficiary of a contract the landlord entered into with the federal government whereby the landlord promised not to charge rents higher than the rent schedule approved by the government.  
· Moch v. Rensselaer Water Co.: A city’s inhabitants may not sue a waterworks company for its failure to comply with its contract with the city to provide water to fight fires.  The Moch case is still the general rule, but is subject to criticism and the trend is toward limiting Moch to its facts.  If water company is liable, the rates will go up.  
Scope of Third-Party Beneficiary’s Rights

· Copeland v. Beard: Copeland agreed to pay another guy’s debt to Beard in exchange for some property.  But then, on the same day, Copeland resold the land to a third-purchaser, who agreed to take on Beard’s debt.  The original property-owner agreed to release Copeland from promise to pay Beard, but when the third-party failed to pay Beard, she sued Copeland.  Court held that when a creditor-beneficiary accepts the promise made for his benefit, the creditor has not released the original debtor from his promise to pay unless the contract contains an express provision releasing the original debtor from his promise to the creditor and his provision is made known to the creditor.  There needs to be assent—Beard never assented to release Copeland, so she has the option of going after either the original debtor or the new debtor.

When does a right vest in a third party that can’t be outdone?  

	Creditor Beneficiary

Restatement accepts either 2 or 3.  
	1. Vests Immediately (rejected in Copeland)

2. Have to assent (Copeland)

3. When the party relies or brings suit.



	Donee Beneficiary
	1. Vests instantly without knowledge (Restatement First)

2. When donor releases control.

3. Reliance (Section 90)


· Salesky v. Hat Corp. of America: Retired president of a company amends his employment contract so that his wife is no longer the beneficiary of his pension, and when he dies and the company refuses to pay the widow, she sues.  Question at trial was whether a donee beneficiary’s rights under a contract become vested at the time the contract is executed?  Court says that if the parties to the contract reserve the right to change or discharge the promisor’s obligation without the beneficiary’s consent, the donee beneficiary has no vested rights under the contract.  Will vest when donor partys with control—some states have an instant vesting rule (most common), others have a reliance vesting rule.  
· Rouse v. United States:  Bessie Winston bought a heating plant on an installment plan that was guaranteed by the FHA.  When she sold her house to Rouse he agreed to pay the heating plant Co. the $850 outstanding balance on the plant, though he knew nothing about the promissory note Bessie had on her loan.  Rouse didn’t make the payments, and Bessie faulted on the note.  The heater was dysfunctional.  The government, which had guaranteed the note, sued Rouse.  Rouse gave two defenses: (1) Bessie had fraudulently misrepresented to him the quality of the heater and that (2) the contractors hadn’t installed the heating plant satisfactorily.  Court upheld the first one, saying that under the terms of his contract with Bessie, Rouse had only to pay a certain amount of money to the bank, not to discharge Bessie from her liability that related to the heating plant—that’s why he can’t raise second defense.  A third-party creditor-beneficiary under a contract is subject to the same defenses that the promisor could have raised against the promisee.  
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