CONTRACTS OUTLINE

Goals of Contract Damages

· Expectation
· attempts to put promisee in same position he would be in if promisor had performed promise

· Reliance
· represents losses incurred by the promisee because he relied on the promise

· intent is to put promisee in the same position he was in before the promise was made

· Restitution

· intended to prevent unjust enrichment of promisor
· Remedies

· Damages
· remedy most frequently available 
· compensatory: theory is that injured party should be placed in the same position as if the contract had been properly performed – in monetary terms.  
· standard measure:  measures loss according to the type of contract involved (sale of goods, land sales, employment, construction, etc.)
· individualized measure:  in addition to standard measure, breaching party is liable for all losses resulting from breach which the parties, as reasonable persons, should have foreseen at the time contract was made as likely to result from a breach. (“consequential damages”)
· punitive:  not recoverable in breach of contract actions
· nominal:  any breach, requires some damages, even if no actual loss can be proved.  e.g. token damages = $1
Contracts for Medical Services
Hawkins v. McGee (1929) (hairy hand case)

· Jury found for plaintiff and awarded high damages after judge instructed jury that they could award pain and suffering.  Judge set verdict aside as excessive and against weight of evidence.  Plaintiff appealed.

· Issue:  May recovery for unsuccessful operation (breach of warranty) include award for pain and suffering?

· Held:  No, judgment quashed and case remanded

· trial judge erred in his instructions to the jury

· reasonable evidence from which a jury could have found that a K existed, but instruction concerning proper measure of damages was incorrect.

· proper measure of damages would be the difference between the value to plaintiff of a good hand (as promised by defendant) and value of his hand in its present condition.(expectancy measure)

· pain and suffering is an incident of the operation that plaintiff agreed to undergo; any ill effects suffered in the operation would be a part of the proper general award of damages.

Sullivan v. O’Connor (1973) 

· Professional entertainer contracted with doctor for a nose job.  Expected 2 operations but ended up requiring 3.  Nose disfigured.  Plaintiff sued for breach of contract and negligence.

· Favorable verdict only on breah of K

· Plaintiff recovered out-of-pocket expenses, foreseeable damages flowing from defendant’s breach, and pain and suffering from the 3rd operation only (because the 1st two operations were anticipated).

· No recovery for the difference in value between the nose as promised and nose as actually completed.

· On appeal, court said that mere restitution was inadequate but expectation would be excessive.  Chose reliance as a middle ground.

Cost of Completion for Builder Breach (Building and Construction Contracts)

· If owner breaches:  builder will always be entitled at least to profits he would have made on contract.

· at outset:  only prospective profits

· after part performance:  profits plus whatever expenditures have been incurred

· after full performance:  full contract price

· If builder breaches:  owner can recover the cost of completion – the amount extra it costs him above the contract price to get the project done, PLUS reasonable compensation for any delay in performance.

· after substantial performance:  cost of completion test except where it would lead to substantial economic waste

· late performance:  loss of use of property – measured by loss of sale value or reasonable rental value 

Groves v. John Wunder Co. (1939)  

· Groves leased land to Wunder for $105,000 for 7 years so Wunder could remove sand an gravel.  Per contract, Wunder would restore land to uniform grade at end of term.  Wunder failed to restore land.  Groves sued and was awarded $15,000 based on evidence that the restored land would only be worth $12,160.  Groves appealed saying that damages should have been measured by cost to restore land (i.e. $60,000).

· Issue:  Is cost to complete contract ($60,000) the proper measure of damages, even though it exceeds the potential diminution in value of the land?

· Held:  Yes, judgment reversed.

· in construction contract, law tries to give injured party what he was promised (financially speaking).  Cost of remedy is amount awarded as compensation for failure to render promised performance.

· Where breach is willful, breaching party may not sue on the contract nor invoke the benefit of the doctrine of substantial performance to limit damages to the diminution in value.  Proper measure is what it would cost to restore land.

· Dissent:  diminished value rule should apply unless the completed product was promised to satisfy personal taste of the promisee.  Diminished value would be difference between value of land unrestored and what it would be if it had been restored.

Remedy won’t compel performance, just changes bargaining relationship between parties.

· Knowing rules helps parties figure out cost of contract

· Contractors should find out party’s subjective valuation of completion.

· When measure is valued of restored land, burden is on promisee to reveal idiosyncratic value.

Unique Assets

· specific performance may be more appropriate remedy

· allows owner to set what price he will accept in lieu of performance

Peevyhouse v. Garland (1962)

· Landowners lease land for strip mining.  Strip miners then breach by refusing to restore land.

· Cost of completion disproportionately high – would be a waste

· would be a windfall to plaintiffs to award cost of completion

· Only way to really state personal valuation in contract is in $ form

· Another possible measure:  “defendant’s ill-gotten gains”

Contracts for Sale of Goods
Acme Mills v. Johnson (1911)

· Breached contract to sell goods for more than market price

· Measure of damages for sale of goods is difference between contract price and market price of goods at time and place to be delivered (for seller or buyer)

· When plaintiff didn’t suffer from the breach, then no damages

· Per se breach of contract is not bad in itself – nowadays hedge against breach of K with futures K.

Laurin v. DeCarolis (1977)

· Defendants sold land and house under construction to plaintiffs – removed gravel from property before closing sale.

· Damages:  market value of gravel

· alternative:  diminution in value of the premises (close to zero)

· Plaintiff expected:  land + house – got land (-x) + house

· lost money if they were expecting to sell the gravel – profit entitled to make

· Rejected tort theory of conversion in favor of contract

Economies of Contract Remedies

· Efficient breach

· make payment in lieu of performance – perfect substitute i.e. fully satisfy other party

· make more money from breach than from performance  i.e. come out ahead

· Pareto Superiority

· scenario where one person better off by breach and the other no worse off – preferred to performance

· Assumptions

· idiosyncratic valuations – unusual

· problem:  market values may be wrong (may differ from promissee’s valuation)

· no transaction costs

· problem:  cost of litigation can eat up advantage

LIMITATIONS ON DAMAGES

Mitigation Principle

· non-breaching party not permitted to recover damages which he could have avoided by reasonable efforts

· affirmative duty to exercise reasonable efforts to avoid consequences of the other party’s breach, or to mitigate the damages.

Duty to mitigate under a construction contract

Rockingham County v. Luten Bridge (1929)

· Builders finished bridge despite being told to stop – City repudiated contract

· Plaintiff has duty to mitigate damages after notice of breach

· Rule

· stop performing when get notice of breach

· get cost to date + expected profit

· No duty owed by builder to avoid the consequences of owner’s breach – e.g. by securing another construction job during the period in which he would have been working.

· Builder is under a duty not to add to the damages by continuing to work after the owner breaches the contract.

Leingang v. City of Mandan Weed Board (1991)

· Breach by city of service contract to cut weeds

· profits:  Contract price less cost of performance

· constant overhead expenses not included in cost of performance

· defendant has burden of proving plaintiff’s savings from breach

· if unsure, presumption is in favor of “victim” of breach

Kearsarge Computer Inc. v. Acme Staple Co. (1976)

· Breach of data processing service contract

· when breach doesn’t lower costs, can award full contract price as damages

· gains made by other party after breach – only be deducted if gains wouldn’t have happened without breach

· Opportunity costs – may be implicit form of reliance – what missed because were occupied with something else

· Expansible capacity – can take on any number of clients, therefore breach costs loss of revenue with not savings.

· Anticipatory repudiation – info that contract will be breached is given before the time for performance.

· can be problematic for other party when the info is unclear

No duty to accept inferior employment

Parker v. Twentieth Century Fox (1970)

· Shirley MacLaine given “Big Country” offer in lieu of “Bloomer Girl” contract

· employee recovers full contract price, subject only to duty to mitigate

· mitigation principle in employment context

· must take comparable employment

· duty to locate position of same rank and type of work in same locale but NOT necessarily at the same pay

· burden is on employer to show that this work was available

· Who makes decision about what substitute performance the promisee is required to accept?  

· Court says its the employee

· Dissent says employer

Billetter v. Posell (1949)

· Employment contract for floor worker/designer breached.  Employer offered contract for floor work only.

· not required to accept substitute employment from breaching party

· if offer from 3rd party is comparable, must accept (even if lower pay)

· don’t subtract unemployment compensation from damages owed by defendants (breaching party shouldn’t get benefit of safety net)

· Collateral source rule (borrowed from tort):  don’t subtract other sources of compensation from damages.

· not usually applied in contract, but employment compensation is special

· implies a value judgment to discourage breach

Buyer damages for cover under installment contract – traditional measure

Missouri Furnace Co v. Cochran (1881)

· Defendant breached long-term coal contract.  Plaintiff entered new forward contract with 3rd party for more than market price.

· damages for contract for sale of goods is difference between contract price and market price at time and place stipulated for each delivery

· plaintiff gets new forward contract at own risk (should make series of “spot market” purchases)

· Held:

· plaintiff may only recover the excess of the market price over the original contract price as calculated according to the several delivery dates

· where delivery is made by installments, the measure of damages will be determined by the market value at the time each delivery should have been made

· Comment:  This rule places an unreasonable burden on an innocent buyer.  U.C.C. section 2-712 allows a buyer recovery for reasonable cover in such circumstances.

UCC 2-610:  Anticipatory Repudiation

When either party repudiates a contract with respect to performance not yet due, the aggrieved party may:

· await performance for a commercially reasonable period of time, or

· resort to any remedy for breach, and

· suspend own performance

UCC 2-713:  Buyer’s Damages for Non-delivery or Repudiation

damages for repudiation by seller is difference between market price at the time when buyer learned of the breach and the contract price + consequential damages.

Debate over UCC 2-610 and 2-713

· Oloffson:

· Issue:  May a buyer ignore a seller’s repudiation until the date of delivery and then recover the difference between the contract price and the market price as of the date of delivery? 

· Held:  Under 2-610(a) plaintiff only can wait to mitigate for “comercially reasonable time” and deals in good faith; after that, has to cover.

· Cargill:  under 2-713 “time when buyer learned of breach” is “time of performance”

· But, should still cover

· Cosden (majority rule):  rejects approach in Cargill
· interpreting this way causes other phrases to lose their meaning (UCC phrases are often interpreted by looking at other sections of UCC)

· 2-610 mentions breach and repudiating

· supports idea that “breach” means repudiating as well as lack of performance at the time

· damages are calculated by market price at “commercially reasonable time” after learned of repudiation

Consequential Damages
Consequential Damages – Awareness of “special circumstances”

Lamkins v. International Harvester (1944)

· Tractor delivered without contracted for lights – farmer didn’t work field for one year and wanted cost of not working field.

· when damages for “special circumstances” are out of proportion to consideration, question is whether party would have consented

· must be evidence of tacit agreement – mere notice isn’t enough

· “tacit agreement test”:  doesn’t mean actual communication – what parties can be presumed to have consented to

UCC 2-715:  Buyer’s Incidental and Consequential Damages

(2) (a)  consequential damages:  seller had “reason to know” and could not reasonably be prevented by cover

· what someone else in seller’s position is likely to have known (limits liability)

· Would have limited damages in Lamkins.

Victoria Laundry v. Newman (1949)

· Seller delivered broken boiler to laundry, business shut down waiting for replacement

· Seller liable for lost profits it could reasonably have foreseen (imputed notice) – not responsible for losses on unusually lucrative contracts

· supplier only responsible to extent of actual notice for higher level of damages

· creates ceiling on damages

· focus on what reasonable supplier would think

Restatement (2nd) 351:
· damages limited to what is reasonably foreseeable as probably consequences of the breach

· foreseeable if follows from breach

· in ordinary court of events

· as result of special circumstances breaching party had reason to know

· court may limit damages as justice requires

· mitigating principle to avoid overcompensation

· burden on party to cover extraordinary risk in ways other than contract

· take special precautions (insurance, etc.)

Damages Not Measured in Costs Saved to Defaulting Party
Freund v. Washington Square Press (1974)

· Defendant breached contract to publish plaintiff’s book and plaintiff sued for costs of publishing book.

· Should not include costs of completing publication because expectancy was royalties – restitution is return of unpublished manuscript

· Should not use construction contract “cost of completion” measure – value to plaintiff was the royalties, not the finished book itself

· Giving cost of completion would have been greater value than the defendant’s actual performance

· measure damages by cost to plaintiff, not the savings of defendant

· court doesn’t address reputational costs of not have published manuscript

Limitation on Recovery of Lost Profits
Fera v. Village Plaza (1976)

· Book and bottle shop lost lease and sued for lost profits

· Where business lease is interrupted and lost profits can be determined with reasonable certainty, it’s recoverable.


· usual distinction between old and new business is not absolute

· New business rule:  usually don’t get lost profits for new business because its too difficult to figure out what they would be

· hard to get together enough creditable evidence to establish the amount of the loss

· question:  Who should bear the cost of uncertainty for a new business?

RELIANCE

Consequential Damages Arising From Breach of Performance Contract
Chicago Coliseum Club v. Dempsey (1932)

· Defendant breached contract with promoter to fight.  Plaintiff seeks damages on four counts.

· negative injunction against defendant fighting elsewhere was not enforced

· difficult to enforce restraining order in other states

· can only recover necessary expenditures in anticipation of contract – reliance

· can’t recover promoter expenses in anticipation of signing agreement

· only damages that flow from the breach

· can’t recover costs of trying to enforce restraining order

· absent contract provisions to cover legal expenses, proceeds at own risk

Restatement 349:  Damages Based on Reliance Interest
· Alternative to expectation measure of damages – reliance

· expenditures made in preparation or performance

· less any loss breaching party can prove injured party would have suffered if contract performed

Albert & Son v. Armstrong Rubber
· Plaintiff spent large amount of money preparing for machines that weren’t delivered

· promisee can recover outlay in preparation of contract, reduced by amount promisor can show promisee would have lost if contract had been performed

· burden on breaching party to show what promisee would have lost

· limitation on uncertainty

· Go to reliance measure when hard to prove expectancy

· when expectancy hard to prove, then hard to limit reliance too

· Background question:  Does duty to mitigate include duty to breach another contract?

CONTRACTUAL CONTROLS ON DAMAGES (Liquidated Damages)
City of Rye v. Public Service Mutual Ins. Co. (1974)

· Liquidated damages specified in contract were more than plaintiff’s actual loss

· Liquidated damages are not enforceable if penalty or forfeiture

· If amount fixed is greater than anticipated/anticipatable probable harm – unenforceable

· Questions:

· Is there “real harm”?

· Are the damages proportional to the “real harm”?

· Hold up:  sequence of events that allows one party to extort value from other party – take advantage of their investment of money in contract

Yockey v. Horn (1989)

· Liquidated damages specified if one party voluntarily participated in legal proceedings against the other – idiosyncratic valuation was upheld

· Court asks:

· pecuniary loss/harm?

· proportionate to estimate in contract?

· breach of contract caused harm?

· Enforcement of liquidated damages if amount estimated is reasonable

· at time of contract

· at time of injury (new rule)

· Liquidated damage clauses are appropriate if damages are difficult to evaluate at time of contract – yet they still must be reasonable estimates

Muldoon v. Lynch (1885)

· Forfeiture clause not enforced for delay in delivery of marble headstone

· Courts will not enforce an intentional penalty

· A lot of commentators think liquidated damages should be enforced

· The more disproportionate the damage clause, the more there is an assumption of unequal bargaining power.

· Problem:  If one can’t credibly commit to a contract with unfavorable terms, then may not be able to use as a bargaining tool

Restatement (2nd) 356:  Liquidated Damages and Penalties
· Liquidated damages only in amount reasonable in light of

· anticipated or actual loss

· and, difficulties of proof of loss

UCC 2-718:  Liquidation or Limitation of Damages
· same as above + “inconvenience or nonfeasibility of otherwise obtaining an adequate remedy”

ENFORCEMENT IN EQUITY
Specific Performance of Lease
Van Wagner Advertising Corp v. S&M  (1986)

· Controversy over reading of contract provision regarding termination of billboard lease

· No specific performance when there is adequate remedy at law

· Specific performance for transfer of real property

· usually unique – not fungible commodities

· Specific performance may be warranted when there’s not enough info to fairly award damages to the promisee

Curtice Bros v. Catts (1907)

· Granted specific performance for delivery of tomato crop

· When there is no adequate remedy at law, specific performance may be appropriate for personal as well as real property

· Extraordinary needs of business are taken into account

· unavailability of cover is a factor

Manchester Dairy System v. Hayward (1926)

· Granted injunction against selling to others for breach of contract to sell output of farm to buying cooperative

· Can’t stipulate specific performance remedy in advance

· but is looked at as evidence of importance of performance to the parties “strict performance was essential to the survival of the Association”

· Negative injunctions (injunction against selling to others) are easier to supervise than specific performance – bias in favor

· Specific performance is frequently used for sale of land

· entitled to assumption that each piece of land is unique

· presumed there is no adequate legal remedy with real estate

Sun v. Microsoft (1999)

· Issue:  difference between property interest and contract interest – same as Van Wagner)

· To get injunction against Microsoft for violating licensing agreement (compatibility), have to determine if its contract or property interest

· if contract, then just damages

· if property (IP) then specific performance – default remedy

· IP is presumed to be unique

· If contract interest, then price of violation (damages) is set by court

· If property interest, then price of violation is set by owner of rights (paid to release injunction)

GROUNDS FOR ENFORCING PROMISES

FORMALITY

Oral Promise to Give a Gift
Congregation Kadimah Toras-Moshe v. DeLeo (1989)

· Defendant’s decedent promised to give money to synagogue; they were going to name library after him.

· Promise to give a gift is unenforceable in absence of consideration

· promise to build library was not inducement for the promise

· May enforce if there is reliance – e.g. out of pocket expenses

· hadn’t started building library so no reliance

· Look for:  

· benefit to promisor

· detriment to the promisee

· mutually interlocking obligations

· Policy against enforcing promises of gifts

· may be made in “heat of the moment” – not well thought out

· law concerned about people claiming gift promises after someone has died

· gains of recognizing donative promises aren’t worth costs of figuring out which are desirable to enforce

· Reasons for formality of consideration

· Notice:  applies to both parties – know they have entered into contract

· Evidentiary concern:  need signal to court or tribunal

· Chanelling:  assume people will use legal formality to make contract for themselves

· If parties want to enforce their promises, there are ways to do it

Exchange Through Bargain
Forbearance

Hamer v. Sidway (1891)

· Contract with nephew not to drink, smoke or gamble

· Court won’t ask if there is really a benefit to the promisor

· Forbearance of legal right is enough for consideration

· Free-standing promise by itself is not enforceable

· must be mutual inducement for the other’s promise

Earle v. Angel (1892)

· Nephew to get money for going to aunt’s funeral

· Attending funeral was bargained for and consideration and contract is enforceable

Restatement (2nd) 71:  Requirement of Exchange, Types of Exchange
· to be consideration, performance or return promise must be bargained for

· return promise bargained for if sought by promisor in exchange for promise AND is given by promisee in exchange for promise

· performance is:

· act

· forbearance

· creation, modification or destruction of legal relation

· performance or promise may be given to other person; may be given by promisee or other person.

Restatement (2nd) 81:  Consideration as Motive or Inducing Cause
· the fact that what is bargained for doesn’t in itself induce the promise does not prevent it from being consideration

· that promise does not of itself induce return performance/promise does not prevent it from being consideration

Love and Affection is Not Consideration
Fischer v. Union Trust (1904)

· Father gave mentally incompetent daughter a deed and promise to pay the mortgages

· Nominal consideration of $1 not enough to make the promise enforceable

· love and affection are not sufficient consideration to support the contract (by itself)

· if $1 had really induced the promise, the contract would be enforceable

Equal Value Not Required
Batsakis v. Demotsis (1949)

· Plaintiff loaned defendant Greek money worth $25 U.S. for promise to pay $2,000 U.S. later --> enforceable contract

· Courts will not inquire into the sufficiency of consideration to see whether the parties got equal value

· Bound because something of value (money when Nazis were about to invade) was given in exchange for promise

· Rule:  “mere inadequacy of consideration will not void a contract”

Promise to Surrender or Forbear from Asserting a Legal Claim
Duncan v. Black (1959)

· Refrained from bringing suit based on bogus cotton allotment claim in exchange for $1500 note

· Forbearance to sue on an unenforceable claim is not sufficient consideration

Military College v. Brooks (1929)

· Postponement of lawsuit not adequate consideration for contract

Restatement (2nd) 74:  Settlement of Claims

· forbearance to assert invalid claim not consideration UNLESS
· the claim is in fact doubtful (because of uncertain facts or law)
· forbearing party believes the claim may be valid
· execution of written instrument surrendering claim by one who is under no duty to do so is consideration if the written instrument is bargained for, even if he is not asserting claim and believes no valid claim exists
· safe harbor provision
· want to get rid of as much litigation as possible
· only require written instrument
PROMISES GROUNDED IN THE PAST

Moral Obligations

Moral Obligation not enforceable – majority view

Mills v. Wyman (1825)

· Plaintiff cared for defendant’s sick and dying son; defendant agreed to pay but later wouldn’t – no enforcement of promise

· Moral consideration is not sufficient to support a later promise to pay (majority rule)

· Return gift is not sufficient consideration – must be mutually reciprocating inducements

Promises based on underlying, no-longer-enforceable contracts are enforceable promises:

· debtor, barred by SOL

· debtor, barred by bankruptcy (must be express promise)

· obligation of minor

· there was underlying contract, which in some sense is still there

Moral Obligation Can Be Consideration – Minority View
Webb v. McGowin (1935)

· Plaintiff saved defendant from falling weight and was injured in the process; defendant promised to support him financially for life, but died after 8 years and payments stopped.  Plaintiff sued defendant’s estate.  Defendant granted non-suit and plaintiff appealed.

· Judgment reversed – plaintiff wins

· Moral obligation is sufficient to ground a promise when promisor has received a material benefit and promisee suffers a material detriment (minority rule).

· Prior legal obligations ratified by promise are enforceable

· evidentiary issue:  presumption that previous request for services has been made

· can extend that legal fiction to Webb
· would be enforceable contract if bargained for in advance

· material benefit becomes basis for enforcing the cause of action

· restitution in the case is like a reverse tort – benefit randomly conferred by stranger without time to bargain

Restatement (2nd) 86:  Promise for Benefit Received
· Promise made in recognition of benefit previously received is binding to the extent necessary to prevent injustice.

· Promise NOT binding

· if benefit is gift, or promisor has not been unjustly enriched

· to the extant value is disproportionate to benefit

Don’t have to have subsequent agreement for all restitution

· sometimes Dr. renders services to unconscious patient who later dies – gets restitution

· contract is “implied in law”

· question:  whether person expected to be paid for their services (non-professional volunteers not paid)

RELIANCE ON A PROMISE
Promissory Estoppel:  reliance on a promise to one’s detriment may operate as a substitute for legally sufficient consideration, making a promise enforceable that otherwise would not be.

· before the doctrine of promissory estoppel, the rule that agreements were not enforceable absent bargained-for consideration was rigidly enforced.

Aleghenny College v. National Chautauqua County Bank (1927)

· Mary Johnson made written promise to pay college $5,000 30 days after her death and instructed college to establish memorial fund in her name.  She later repudiated the gift.  After her death, plaintiff brought action against executor to recover gift.  Trial and appellate court held for defendant.  Plaintiff appealed.

· Case is actually about consideration, but has masterful summary of promissory estoppel and is cited as famous example of it.

· The request for the memorial fund was actually bargained for consideration
· promise subjected itself to a legal duty at the request of the promisor
· extent of the benefit need not be measured
· Points out case could have gone under the more “radical” doctrine of promissory estoppel
· reliance on the promise is substitute for consideration
Williston’s Famous Coat Hypo:
· Philanthropist tells tramp to go around the corner to shop he knows and will be given a coat.

· Walking around the corner is not consideration for promise

· Walk is not the price of the promise – is just a condition of a gratuitous promise

· A short walk in other contexts would be enough to be a legal detriment

· hypo can be manipulated

Ways to distinguish conditions from bargained for consideration:
· Things promisee agreed to do binding from beginning?  Contract

· if both bound, looks more like contract

· Things that only kick in when performance begins?  Gift

· Look at whether promisor is benefited by performance (more likely to be contract)

Application of reliance to executory promise – traditional view

Kirksey v. Kirksey (1845)

· Defendant invited plaintiff to move with children to farm; promised to support; made them leave – not enforced.

· Issue:  Is a gratuitous promise legally enforceable after the promisee has suffered loss and inconvenience in reliance on the promise?  No.  Dissent held that loss and inconvenience to plaintiff is sufficient consideration.

· Reliance on a gratuitous promise of a gift is not consideration (traditional view – before promissory estoppel)

· fact that she had to do something to receive the gift (move) doesn’t make it consideration for the promise

· analyzed like Williston’s tramp case

· Even if had been formal contract, question of remedy would be very difficult

· issue of non-consideration may function to prevent vague, difficult to quantify deal

Ricketts v. Scothorn (1898)

· Grandfather told granddaughter to quit job and he would support her – enforced

· Crucial element – she changed position on strength of promise

· Distinction between

· “Here’s a gift because I hate to see you working” – promissory estoppel

· “I will give you a gift if you quit working” – bargain

Promise to Obtain Insurance
East Providence Credit Union v. Geremia (1968)

· Credit union said would obtain insurance on car; defendant didn’t obtain own insurance – enforced

· Promise to obtain insurance was supported by forbearance of defendant so to create a valid contract

· Plaintiff intended to charge interest for premiums – consideration (bargain)

· But even without interest, detrimental reliance is valid consideration (promissory estoppel)

Promise to Give Land
Seavy v. Drake (1882)

· Action for specific performance for oral promise to convey land – enforced

· Parol promise to convey land is enforceable by specific performance when promisee in possession of land and has invested money in valuable improvements

· Reliance/part performance allows end run around SOF

· performs the evidentiary function usually served by SOF

Restatement (2nd) 90:  Promise Reasonably Inducing Action or Forbearance

· Promise which promisor should reasonably expect to induce action or forbearance

· AND does induce
· is binding if injustice can only be avoided by enforcement
· Charitable subscription or marriage settlement is valid without proof of reliance
Restatement (2nd) 139:  Statute of Frauds

· same as section 90, but for Statute of Frauds

· promise is enforceable notwithstanding Statute of Frauds

Promise of Permanent Employment
Forrer v. Sears (1967)

· Defendant promised plaintiff “permanent employment” if sold farm and moved; fired 4 months later – not enforceable

· Promissory estoppel is not applicable here because defendant kept promise when plaintiff was allowed to work at all

· presumption in contract law that all employment is “at will”

· Plaintiff went on promissory estoppel theory because bargained for exchange would fall within Statute of Fraud

· contract that cannot be fulfilled by its terms in less than one year

· Rule:  for permanent employment, need extra consideration

· detriment incurred by employee is not sufficient for consideration

· must be some kind of benefit to the employer

Promissory Estoppel and the Statute of Frauds
Stearns v. Emery-Waterhouse Co. (1991)

· Defendant gave oral promise of employment for five years; fired after 2 years – not enforceable

· Employee may not avoid Statute of Fraud through detrimental reliance on oral promise of continued employment

· Only get around Statute of Fraud when defendant had actual intention to deceive – look at state of mind of person making the statement

· Statute of Fraud is upheld in contract when actual actions should show consideration (Court rejects reliance as consideration)

· Writing can serve the memorialization function of Statute of Fraud without being a rigid agreement.

Adjustments to Contracts

Levine v. Blumenthal (1936)

· Plaintiff agreed to let defendant pay lower rent “until business improved” despite lease

· An agreement to alter the terms of a lease is not enforceable if there is no additional consideration

· economic difficulty is not consideration for promise to release debt

· Pre-existing duty rule doesn’t apply where there is a bona fide dispute settled, but that’s not the case here

· Case sets the end-point – the contract law rule which is often modified

· Parties can generally manipulate consideration doctrine to restructure debt, just have to promise to do something they weren’t otherwise legally bound to do

· pay debt early

· pay in different manner – “hawk or horse” instead

· ANY token consideration can support a reduced amount

· formal requirements:  just want creditor to be aware they are entering a new deal

UCC 2-209:  Modification, Rescission, Waiver
· an agreement modifying a contract needs no consideration to be binding

· Looks at operative facts rather than the legal sophistication of parties in constructing formal agreements

California Civil Code 1524
· need a writing to modify agreement

· also need part performance

PROMISES OF LIMITED COMMITMENT
Davis v. General Foods (1937)

· General Foods took plaintiff’s recipe without paying for it, wrote letter saying “compensation if any is at our discretion” – no contract

· If promisor retains unlimited right to determine nature of performance, then promise is too indefinite to be binding

· no contract because General Foods did not take on any obligation

· If plaintiff only relied on fairness of defendant then not binding

· Cardozo on a creative day could probably have found consideration in their agreement to examine the recipe

Avoidance of Statute of Fraud
Nat Nal Service Stations v. Wolf (1952)

· Defendant agreed to give plaintiff discount on gas ordered over a certain amount when defendant accepted the order

· There is no overarching contract, because neither party was obligated to do anything at any time

· plaintiff didn’t have to place orders

· defendant didn’t have to accept them

· Instead, there was an overarching framework for a series of little agreements that happen each time an order is placed (oral agreement is therefore outside Statute of Fraud and enforceable)

· UCC is adept at filling in details of agreements

· even though no overarching contract, would still be held to the framework for each little deal

· Mutuality Rule:  both parties must be bound, or neither will be bound

Restatement (2nd) 77:  Illusory and Alternative Promises
· A promise is not consideration if by its terms the promisor reserves choice of alternative performances UNLESS

· each alternative would have is consideration if bargained for, OR

· one would have is consideration AND there appears to parties to be substantial possibility that before promisor chooses events may eliminate alternatives which aren’t consideration

Exclusive Contract; reasonable efforts implied
Wood v. Lucy, Lady Duff-Gordon (1917)

· Proto-Martha Stewart granted plaintiff exclusive contract to place endorsements on clothes; gave endorsements to Sears claiming no contract because plaintiff never obligated to sell clothes – contract enforced

· There was a valid promise by plaintiff because it is implied he will use “reasonable efforts” to market clothes

· Cardozo:  “instinct with obligation, imperfectly expressed”

· fact was “exclusive” goes to what can be inferred about contract

UCC 2-306:  Output Requirements and Exclusive Dealings
· Agreement by buyer/seller for exclusive dealing imposes an obligation to use “best efforts” unless otherwise specified

· Makes rule in Wood explicit – requires “best” rather than “reasonable” efforts

· can contract around rule if want to

Corenswet v. Amana Refrigerations  (1979)

· Wholesaler sued to prevent termination of distributorship; agreement said terminable by either party “for any reason” on 10 days notice – termination upheld.

· Contract law rule:  no binding contract, just framework

· Example of where the contract law rule seems unfair

· right is technically bilateral, but usually the manufacturer terminates

· retailers invest a lot in the relationship – they’re at a disadvantage

· manufacturers have alternatives, retailers do not

· legislation has been introduced to alleviate the inequities

· modify the “at will” relationship which otherwise doesn’t really bind the manufacturer

THE MAKING OF AGREEMENTS

MUTUAL ASSET

Testimony of Belief Permitted
Kabil Developments Corp v. Mignot (1977)

· Plaintiff alleged defendant had agreed to perform services; defendant claimed no contract; Court admitted evidence on whether plaintiff felt they were bound to give business to defendant (binding contract) --> evidence admitted

· Objective theory of contract applies

· assent must be manifested objectively regardless of subjective intent of parties

· other party cannot be bound if party thought there was contract without manifestation of assent

· But, can let in evidence of subjective intent

· what parties thought in face-to-face negotiations might be objectively reflected in overt acts

· Subjective Theory:  19th Century

· contract is the intent of the parties, i.e. “meeting of the minds”

· Subjective intent is irrelevant when terms are clear

· may be plausible to let in evidence of subjective intent when there is difference in understanding terms of a contract

Objective Theory and Employee Handbooks
McDonald v. Mobil Coal Producing Inc. (1991)

· Employee fired contrary to terms set out in handbook; claimed handbook is contract modifying “at will employment”; Court said it was a contract because disclaimer not obvious enough.

· disclaimer so inconspicuous it is like an unstated subjective reservation

· Sometimes employee handbooks are construed to modify “at will” employment, sometimes not.

Requirement of Definite Terms in the Offer
Moulton v. Kershaw (1884)

· Salt dealer sent letter saying price of salt and shipping terms – not an offer

· Letter is not an offer because it doesn’t contain any particular quantity

· if it were an offer enforcement would be difficult because jury would have to make up what quantities are specified

· Letter was actually just an ad

· If letter had said “any amount you will order”

· would have been an offer

· court would have implied limited to “reasonable amount” based on orders of this type

· Court will fill in gaps when parties have intended a contract, but won’t draw in the actual contract

· Ads are not offers

· not specific as to quantity

· usually offered to large number of people

· if were an offer, seller would run risk of running out (buyers could accept independent of what other buyers are doing)

· If ad says “first come, first served” it would be binding as to first person, not others

· “Offeror is master of the offer”

· have power to determine how long offer will be in effect

· because when it’s an offer, the offeree has power to bind by accepting

· determines:

· substance of exchange; identity of oferee

· procedure:  time, place, mode or form of acceptance

Agreements “to agree”; application to lease agreement
Joseph Martin, Jr. Delicatessen v. Schumacher (1981)

· Lease had renewal provision with rent to “be agreed upon”  - held not binding

· This was only an “agreement to agree” – nothing court can give legal effect to

· Parties must assent to obligation before are bound by it

· nothing suggests parties meant to be bound by reasonable rent set by court

· if had said “rent fair to both parties” would have been binding

· Contracts can be open-ended

· but must be determinable 

· show intent of party to be bound

· maybe specify methodology for agreement

· e.g. rent to be set by arbitrator

· Rules governing sale of goods more flexible than realty

· Course of dealing can give meaning to an uncertain term

Restatement (2nd) 33:  Certainty
· Even if manifestation of intention is meant to be an offer, can’t be unless the terms are reasonably certain

· Reasonably certain

· basis for determining breach

· basis for giving an appropriate remedy

· That one or more terms are left open may show that manifestation not meant to be understood as offer or acceptance

Letter of Intent
Empro Manufacturing Co v. Ball-Co Manufacturing Inc (1989)

· Plaintiff sent “letter of intent” to purchase assets, had so many loopholes was clear plaintiff did not intend to be bound; was contingent on completion of definitive agreement – not binding.

· Letter of intent is not enforceable as contract when contingent on completion of definitive agreement

· Parties must express in words (objective) whether preliminary negotiations bind them (subjective intent is not enough)

· Letter of intent is enforceable if evidence shows that final contract would just have been memorial of agreement already reached.

· Freedom to bind yourself under contract includes freedom not to be bound

· default rule:  without other evidence, assume not bound by contract

· must give some deference to statement when person says he intends not to be bound (despite other manifestations of intent)

· States differ on bright line rule when party has expressed intent not to be bound

· some states say no contract no matter what other manifestations are

· When parties enter into a valid and binding agreement, contract isn’t avoided because they have intent to have the same agreement more formally drawn up and executed.

· binding even when intent to more formally express agreement isn’t arrived at.

Cobaugh v. Klick-Lewis (1989)

· Sign on car offers it to golf-player who hits hole-in-one.  Plaintiff made hole-in-one and claimed car but defendant claims contest had ended 2 days prior.  Court held it to be binding unilateral contract – defendant didn’t exercise due care in removing sign.

· Promoter’s offer remains open until it is withdrawn; any person who acts on offer (unilateral contract) binds them

· Performance of the hole-in-one was sufficient consideration – there’s no legal duty to hit a hole-in-one

· When offer left open by mistake, was it reasonable for the offeree to think that the offer was still good?

Ambiguities

Where both parties are unaware of the ambiguity

Raffles v. Wichelhaus (1864)

· “Peerless” case – no binding contract

· No contract because each party had different interpretation, and neither side knew of the other’s interpretation

· Holding turns on what parties subjectively thought (troubling from standpoint of objective theory)

· Reconcile with objective theory

· reasonable omniscient 3rd party would realize they were referring to different things – no meeting of minds

· need objective reference to evidence - they were both thinking of different things

Restatement (2nd) 20:  Effect of Misunderstanding
· No manifestation of mutual assent to an exchange (whether there actually is a contract) if the parties attach materially different meaning to their manifestations, AND

· neither party knows or has reason to know meaning of other party, OR

· each party knows or has reason to know meaning of other

· Manifestations operative in accord with meanings attached by one party IF

· that party doesn’t know meaning attached by other, AND the other knows meaning attached by first, OR

· that party has no reason to know of other meaning, and the other party has reason to know of first party’s meaning

· There must be an objective reference to the parties’ different meanings – objective reference isn’t mentioned in restatement, but have to interpret it as though its there or it makes no sense.

· Protect innocent party by making contract unenforceable under terms they think it is

· Different when misunderstanding is about the subject matter of contract rather than about whether there actually is a contract

· General rule:  ask what a reasonable person would have thought, and bind the parties accordingly

· Offers of Rewards

· claimant must have knowledge of offer and act with intent of accepting when rendering performance or no contract

· if didn’t know about reward then is a gift

· exception:  when gov’t entity offers the reward

CONTROL OVER CONTRACT FORMATION


Unilateral Contract
· acceptance comes in form of an action

· doing the action is acceptance, consideration and performance

Bilateral Contract

· promise for a promise (binding when promises exchanged)

Davis v. Jacoby (1934)

· Uncle promised to leave everything to niece in exchange for her caretaking; he commits suicide before she go there.  She sues for specific performance.  Promise is binding

· Case turns on distinction between unilateral and bilateral contract

· bilateral because return letter was promise to come --> exchange is promise for a promise

· When difficult to distinguish unilateral from bilateral, presumption is in favor of bilateral

Restatement (2nd) 36:  Methods of Termination of the Power of Acceptance
· Offeree’s power of acceptance may be terminated by

· rejection or counter-offer by the offeree

· lapse of time

· revocation by the offeror

· death or incapacity of the offeror/offeree

· Terminated nonoccurrence of condition of acceptance under terms of offer

University Patents v. Kligman (1991)

· Court determined there may be issues of fact (no summary judgment) surrounding implied contract for employee to assign patent rights to University

· Case comes down to whether court will impose a contract based on the relationship between the parties

· too fuzzy for technical offer and acceptance issues

· Tiers of duty to assign patent rights to employer

· hired to invent

· employer owns

· general research or work-related

· “shop rights”

· employee owns, but implied in law license runs in favor of employer

· slight modifications of purity of title in favor of employer

· independent

· employee owns

· default rules if there is no contract; can always contract around them

Unilateral Contracts
· Act in return for promise – contract is formed only when act is done

· Traditional:

· only the offeror is bound

· offeror may withdraw offer after performance begun and before completed

· symmetry is both sides having the right to retreat and withdraw before complete

· offer may not be accepted after it is revoked

Brooklyn Bridge Hypo
· A will give B $100 to walk across Brooklyn Bridge

· Promise in exchange for performance

· A can withdraw when B is one step from the end of the bridge

· no acceptance until act completed

Problem:  theory works for simple acts, but not for expensive, complex and difficult acts

· not fair that offeror can withdraw when performance is difficult or extended

Restatement (2nd) 45:  Option Contract Created by Part Performance or Tender
· when offeror invites acceptance performance (unilateral contract), option contract created when offeree tenders or begins invited performance.

· offeror’s duty of performance under option contract is conditional on completion or tender of invited performance

Legal fiction – not the usual way of creating an option contract

· Usual Option Contract
· pay for the option:  either separate transaction or part of the purchase price

· enforceable contract if pay for privilege of not being bound – consideration

· is an agreement to forbear from revoking so long as there is consideration

· Fictional Option Contract reverses power relationship

· offeree can complete the performance, but doesn’t have to

· offeree has power to bind both parties, offeror is under-protected

Revocation of offer for unilateral contract after part performance:  implied promise not to revoke

Bruckenbury v. Hodgkin (1917)

· Daughter asked to move to take care of mom in return for will of property; mom tries to throw dtr out.  Court says contract was formed.

· Daughter accepted unilateral contract by moving and beginning performance

· substantial part performance forms the contract

· Contract created equitable in property, therefore specific performance was warranted

· This rule has been criticized since it results in binding defendant but not plaintiff (i.e. plaintiff could beging performance and then quit without being held for damages for breach)

Doubt as to Form of Acceptance
· offeror can remove doubt by requiring acceptance to be made in particular way

· UCC 2-206:  unless unambiguously otherwise

· offer is construed as inviting acceptance in any manner reasonable in the circumstances

PRECONTRACTUAL OBLIGATION

Liability for subcontractor withdrawal where reliance foreseeable and reasonable

Drennan v. Star Paving (1958)

· General contractor submitted bid and got contract based on subcontractor’s bid; sub tried to revoke.  Court says contract is binding.

· Bid itself is an offer, not a contract (general is not bound to use the sub)

· but the offer becomes binding when general’s bid accepted (unknowable moment for the sub)

· reasonable reliance binds the offeror in lieu of consideration

Reliance on Negotiations
Hoffman v. Red Own Stores (1965)

· Defendant required plaintiff to jump through expensive hoops in order to get franchise, kept raising price --> got damages based on reliance

· Promissor estoppel applies even when promise relied on does not have necessary elements (definite terms) of a contract

· sufficient if it meets elements of section 90 (reasonable expenses + inducement + reliance + injustice)

· promissory estoppel action is not breach of contract

· reliance damages only, no expectancy (in this case, because nothing specific to enforce)

· Note:  not all reliance cases preclude expectancy damages – e.g. Geremia case

CONDUCT CONCLUDING A BARGAIN
Traditional rule:  acceptance must be unqualified to be effective – qualified acceptance is no acceptance at all but is only a counteroffer and works as implied rejection of the original offer.

· deviant acceptance rule:  introduction of new or variant terms means the offer is dead

· acceptance valid with conditional language if acceptance is independent of the condition

· rejection can be counter-offer --> acceptance of that must conform

· deviant acceptance doesn’t terminate offer with option contract

UCC 2-204:  Formation in General
· Contract can be made in any manner sufficient to show agreement

· Agreement sufficient to be a contract may be found even if can’t determine its moment of making

· Even if terms are left open contract doesn’t fail for indefiniteness if parties intended to make contract and there is a reasonably certain basis for giving a remedy

UCC so flexible on formation of contract that it takes performance of parties as evidence of contract or even essence of contract.

· essence of deal is what is actually done on both sides

· give effect to the deal in fact, as well as the deal on paper

Traditional Rule:  Counter-offer terminates
Livingstone v. Evans (1925)

· Offer to sell land; counter-offer for less; reply “cannot reduce price”; offeree accepted offer at original price; defendant refused to sell, saying that counter-offer was a rejection and therefore offer was terminated.  Plaitiff claims counteroffer was a “mere inquiry” and should not terminate the offer.

· Issues:

· Does a counteroffer terminate the original offer?  Yes

· Did the telegram “cannot reduce price” reinstate the original offer?  Yes

· Specific performance granted

Contract Law:  Last Shot Rule

· whoever’s form is the last is the final “offer” which is accepted by performance

· invites endless stream of documents purporting to be the last one (particularly with electronic capabilities)

UCC 2-207:  Additional Terms in Acceptance or Confirmation

· Definite and seasonable expression of acceptance operates as acceptance even if it states additional or different terms from those agreed upon UNLESS acceptance is made expressly conditional on additional/different terms – “proviso rule”

· Additional terms are to be construed as proposals for addition to contract.  Between merchants becomes part of contract UNLESS

· offer expressly limits acceptance to the terms of the offer

· materially alters it

· notification of objection to them is given within reasonable time

· Conduct by both parties which recognizes existence of contract is sufficient to establish contract although the parties’ writings do not establish a contract

· terms:  terms writings agree with and supplementary terms incorporated under other provisions of UCC (gap-filling terms)

Different terms cancel each other out – “knock out rule”.  (There is debate that section 2-207(2) should apply to “different” terms as well, but this is not the prevailing view.)

Proviso Rule UCC 2-207(1)

· power almost back in hands of “last shot” rule but not quite

· general language “my terms only” is not a proviso – must be explicit, precise language

Subsequent Conduct can undermine:
· proviso and section 2-207(a), the “mirror” of the proviso rule (offer limits acceptance to terms of offer)

· if claims are limited to terms, get back acceptance/offer with additional terms and perform anyway, conduct will outweigh the writing

· section 2-207(3) will provide terms from performance (so long as there is actual deal)

Material Alteration:  section 2-207(2)(b)

· term that materially alters “falls out of the agreement” UNLESS other party expresses assent

· can be accepted by conduct, even if falls out of agreement if acquiesced over a period of time

UCC 2-207(3)

· if parties don’t agree on basic terms (and therefore fall out of 2-207(1)) can still have a contract under 2-207(3)
· contract is terms on which the parties agree + gap-filling provisions
· e.g. if warranty provisions knocked out by writings, then basic implied warranties will be read in
UCC 2-207(3) distinguished from 2-204:  Formation in General
· 2-204

· flexible, open standard of formation

· all cases where contract arises by conduct

· can make a contract without any agreement, based only on conduct

· provides framework for the contract, fills in the terms

· 2-207(3)

· only applies where there is conflict in the writings, but there is agreement

· supplements an existing agreement

· default terms only come in around the edges to supply missing terms or ones that have been knocked out

Note:  there is conflict about whether a single document can be a 2-207 case – e.g. phone conversation + one single form that is different from agreement.
Application of UCC
Idaho Power v. Westinghouse Electric (1979)

· Defendant’s form said limited liability, plaintiff’s form said “supersedes all previous agreements”; no mention of liability – does not superside.

· Plaintiff did not use language indicating they would not have gone forward with the contract unless defendant assented to their terms (proviso rule doesn’t apply)

· Plaintiff’s form did not specifically contest limit on liability so “knock out” rule doesn’t apply.

· “My terms only” clause is not an additional term

· couldn’t give full effect and still have something left of section 2-207

· would reinstate the “last shot” rule

Roto-Lith v. F.P. Bartlett (1962)

· Subsequently overruled

· Clause excluding all warranties was a “material alteration” and therefore a proviso under 2-207(1)

· implied proviso from a change in terms

· assume requires express acquiescence to change deal

· Courts don’t imply proviso anymore – disfavored line of cases

Step Saver v. Wise (1991)

· Box-top license limiting liability conflicted with oral assurance of compatibility

· Was UCC 2-207 case:  conflicting box top license was material alteration of parties contract

· Case conflicts with rule that can accept additional terms by performance over time (continuing to buy software with the box top license)

Pro CD v. Zeinburg (1996)

· Defendant resold info on CD in violation of shrink-wrap license

· Shrink-wrap licenses are enforceable unless terms are objectionable under contract theory generally

· Buyer who doesn’t like the terms of license can return anyway; has opportunity to reject

· There are many instances where it is acceptable to have an agreement, with terms to follow

· e.g. insurance binders and travel agency cases

· BUT Merges notes that these don’t really apply

· insurance binders might be more likely to fall under promissory estoppel

· travel agency restrictions are governed by statute and Int’l agreement – are matters of law anyway and are not created by contract

Hill v. Gateway Computers (1997)

· Consumers bought computer over the phone that came with detailed agreements that they were said to accept if they didn’t return in 30 days – terms were binding.

· Contract need not be read to be effective

· Terms are binding so long as customer has the right to return the product for a refund

In re Scoreboard (1999) Kobe Bryant case

· Contract with minor is voidable unless they ratify with conduct after they reach age 18 (in this case did ratify with conduct)

· Don’t have to have signature of both parties for contract to come into being

· what matters is signature of party against whom enforcement is sought

· Parties have shown by their actions that there was a contract, even though the documents say there is no contract unless there is a fully executed agreement

· but actions of parties help to interpret the writings (when mismatch between the document and the actual performance of the parties)

Restatement (2nd) 63:  Time When Acceptance Takes Effect
· UNLESS the offer provides otherwise:

· an acceptance made in manner and medium invited by offer is operative as soon as out of offeree’s possession

· acceptance under an option contract is not valid until received

UCITA (Supp 500)

· Status
· has been passed both chambers in Virginia, but not signed yet

· a couple of states have almost passed, others refuse

· likely to be applied in some states – will be conflicts when transactions occur across states that have different rules

· probably will be an effort to unify nationally

· there is a significant community of opposition to the statute

· Basic UCITA rule:

· terms are in when you hit “if you agree click here”, even if you didn’t know it when you clicked

· people will probably come up with automatic, e-mail counter-terms

· 203-4

· contract formed when e-mail message received
· reverses contract law rule that acceptance is good when mailed
· puts risk on the sender
· an e-mail message can be binding, even if your computer did it for you and you didn’t mean to
· allows you to be bound even if you didn’t know it
· 204:  latter day battle of the forms
· supplies a 2-207 regime for electronic transactions
· no substantive difference from UCC
· EXCEPT that material alteration can apply to either different or additional terms
· applies knock out rule to both as well
· but in practice, no real difference from UCC
· 205:  Conditional Offer and Acceptance
· deals with “my terms only” issue
· precludes formation of contract U|NLESS there is performance anyway
· doesn’t give much weight to electronic boiler plate when the parties actually perform
· 208

· if there is an e-agreement that covers a transaction, all the terms apply if the licensee shows any manifestation of assent
· all terms that come up before “if you agree click here” are per se enforceable
· 209

· shrink-wrap licenses are binding
· terms will be adopted if the recipient had reason to know that more would follow after the original transaction (codifies Hill v. Gateway rule)
· exception:  unconscionability 
EFFECTS OF ADOPTING A WRITING

Parol Evidence Rule
· Where an agreement has been reduced to writing that the parties intend as the final and complete expression of their agreement (“integration”), evidence of any earlier expressions (oral or written) is NOT admissible to vary the terms of the writing – such evidence is “parol evidence”.

· Animating policy:  trying to prevent fraud, prevent undermining of agreement by party that doesn’t want the contract enforced by its terms

Closely related agreement
Mitchell v. Lath (1928)

· Defendant orally promised to remove ice house from land not conveyed as inducement for plaintiff to enter into written contract for sale of land – parol evidence bars oral promise.

· The agreement to remove the ice house is not a separate agreement.

· if was a separate, independent contract would be fully enforceable, even if oral

· question:  whether there are two contracts or just one

· if there’s just one overall agreement including the ice house, then parol evidence rule applies and evidence of the oral agreement is out

· if want promise enforced, have to say there are two separate agreements

· In this case:

· part of same agreement

· terms of oral agreement would likely have been covered in the original contract

· the oral agreement can be said to contradict (would contradict “completeness” of the contract)

· Ask “Is the agreement at least partially integrated?”

· if no, then no parol evidence rule

· if yes, then ask if completely integrated

· if yes, then only use parol evidence rule for fraud, duress, illegality, meaning, etc.

· Three Factor Test for When Oral modifications are accepted

· agreement in form must be collateral – part of same agreement (supported by same consideration)
· oral agreement does not contradict express or implied provisions
· agreement must be one parties would not ordinary be expected to put in writing (“ordinary or natural inclusion” test)
· Application
· if oral term is contradictory to the written term, it matters whether or not the terms directly contradict, or merely supplement the agreement (like 2-207 additional vs. different terms)
· writing must represent at least partial agreement of the parties – if not final, doesn’t implicate parol evidence rule
· if oral agreement comes later, doesn’t implicate parol evidence rule
Separate Agreement shown by partial integration
Hatley v. Stafford (1978)

· Plaintiff rented farm to grow wheat; contract provided defendant could buy out for price far below market value of wheat when grown; plaintiff said agreement was not entire agreement; oral agreement that buy-out provision only good for 60 days – plaintiff can introduce evidence of oral agreement
· parol evidence rule doesn’t apply if parties don’t intend writing to embody their final agreement
· court determines whether writing intended as final and complete integration
· jury determines what the parol agreement actually was, if it is admissible
· In this case
· limit on buy-out is not contradictory
· was kind of agreement that might naturally be made separately by similarly situated parties
· the oral agreement was not inconsistent with the writing because it did not negate a term of the writing
Note:  if applied the Mitchell test, Hatley on question of contradiction would come out the other way.

· Merges:  there is good argument that “for the duration of the contract” is a time limit implicit in the contract – therefore the agreement would be contradictory
· seems to imply that term would have to directly contradict to be barred by parol evidence rule
· Consideration issue goes to deciding whether the oral agreement is separate but is not determinative
· can have separate agreement without additional consideration
· Burden is on party seeking to introduce the oral evidence to show that it exists and is consistent
· Integration clause:  has a lot of weight, but is not dispositive – especially when agreement is heavily negotiated.
Restatement (2nd) 209:  Integrated Agreements
· Integrated agreement:  final expression of one or more terms of an agreement

· Whether there is an interated agreement is determined by the court – preliminary to determining interpretation or application of parol evidence rule

· When writing appears to be complete (completeness and specificity) – taken to be integrated UNLESS other evidence establishes the writing did not constitute a final expression

· rebuttable presumption of final agreement

Restatement (2nd) 213:  Effect of Integrated Agreement on Prior Agreements (PER)
· binding integrated agreement discharges prior agreements to the extent is inconsistent with them

· binding completely integrated agreement discharges prior agreements within its scope

· integrated agreement that is not binding (hasn’t been signed, has enforceability problems even though is final written expression) DOES NOT DISCHARGE prior agreement

Restatement (2nd) 214:  Evidence of Prior or Contemporaneous Agreements and Negotiations
Agreements and negotiations prior to or contemporaneous with adoption of writing are admissible in evidence to establish:

· that the writing is not an integrated agreement

· that the integrated agreement if any is completely or partially integrated

· meaning of writing (whether or not integrated)

· illegality, fraud, duress, mistake, lack of consideration

· grounds for granting/denying rescission or specific performance (facts that go to equitable remedies)

Talks about what is admissible in evidence – different than if agreement is integrated

Restatement 216:  Consistent Additional Terms
· evidence of consistent additional term is admissible to supplement integrated agreement UNLESS the agreement is completely integrated

· agreement is not completely integrated if the writing omits a consistent, additional, agreed term which is:

· agreed to for separate consideration

· such a term as in the circumstances might naturally be omitted from the writing

Merger Clause
· will conclude the issue of whether the agreement was integrated if the clause was agreed to

· BUT presence of the clause does not go to the end question of whether the clause was assented to

UCC 2-202:  Final Written Agreement:  Parol or Extrinsic Evidence
Written terms which are a final expression of the parties’ agreement may not be contradicted by evidence of any prior agreement or contemporaneous oral agreement BUT may be explained or supplemented

· by a course of dealing or usage of trade

· evidence of consistent additional terms UNLESS the writing is completely integrated

Statute of Frauds

Transfer of Land  - most important area of Statute of Frauds

· follows contours of old English model

· most formal and rigid application of Statute of Frauds

· writing requirement:  part of real property transfer system (recording statutes, etc.)

· requirements:

· description of property

· a lot of leeway in description

· issues have been appurtenances attached to land – interest in property or not?

· signed by party against whom enforcement is sought

UCC 2-201:  Formal Requirements for Statute of Frauds
· for sale of goods worth $500 or more (inflationary creep means that it applies to transactions it was never originally supposed to)

· signed by party against whom enforcement is sought

· between merchants if written confirmation of contract is sent (and received) within reasonable time and is signed by the sender and receiver has reason to know its contents, it satisfies requirements of above UNLESS written notice is given within 10 days

· a contract which doesn’t satisfy (1) above is still enforceable if

· goods are specially manufactured for the buyer and can’t be sold to anyone else

· judicial admissions:  if admit there was a transaction in court documents, can’t plead Statute of Frauds to say unenforceable

· if received goods, aren’t in a position to say there wasn’t a contract

Specifically Manufactured Exception
· don’t need writing because starting to manufacture goods indicates that there was an agreement

· Statute of Frauds is about good evidence of a bargain – special job is good alternative proof that there was a bargain

· protect the reliance interest of the manufacturer as well (but is per se evidence of a deal)

Merchant’s Confirmation 2-201(2)
· document missing the one thing all other SOF’s require – a signature, is still good

· similarity between merchants’ confirmation and confirming memorandum under section 2-207

· document must satisfy both (exam hint)

· 2-207 is about discrepancy in terms
· 2-201 is about enforceability per se
UCC always tries to look at transaction in fact – what the parties actually did by way of performance that establishes a bargain.

Valente-Kritzer Video v. Pinckney (1989)

· Breach of contract based on oral agreement to transfer copyright precluded by Copyright Act section barring claims based on oral agreements.
· Transfers of copyright must be in writing
· easy for 3rd party to interpose themselves and claim are the agent when buyer and seller themselves initiated the agreement
· same logic as real estate broker SOF
There are all sorts of SOF in all types of contracts, varies wildly from state to state – consensus is basic areas from 17th Century SOF have to be in writing.

Parol Evidence to explain or interpret terms of written agreement
Pacific Gas & Electric v. G.W. Thomas Drayage & Rigging Co
· Defendant agreed to obtain insurance policy to cover property damage in course of performance; defendant said covered only 3rd party damage; plaintiff said should cover it; defendant wanted to introduce testimony that plaintiff’s agents admitted this was the case – evidence admitted.  (Traynor language theory case)

· Evidence as to the meaning of a term of a contract must be admitted if the language of contract is reasonably susceptible to the meaning argued for by the evidence

· don’t just rely on the “plain language” of the agreement

· give effect to intent of the parties by determining what they meant

· look at circumstances that reveal the meaning of the words

· Collision between two conflicting theories of interpretation

· Four Corner Rule

· limits interpretation to “four corners of the document”

· don’t go outside the document

· in contract law – “plain meaning” or “strict construction”

· Circumstantial/Contextual

· pragmatic, structural

· Note:  this an outlier case – not representative of how agreements usually interpreted

· Oral Evidence

· admissible to interpret a document

· oral evidence of additional term (inadmissible if completely integrated)

· can be very fine line, hard to distinguish (exam hint)

Restatement (2nd) 212:  Interpretation of Integrated Agreement
· Question of interpretation of integrated agreement determined by trier of fact if it depends on credibility of extrinsic evidence or choice among reasonable inferences draw from extrinsic evidence

· Otherwise, interpretation of integrated agreement determined as question of law

Lansing Research v. Sybron Corp (1988)

· Action to recover royalty payments upheld – iron clad provisions said they would have to pay royalties under certain circumstances

· Case is more like average judicial case (in contrast to PG&E)

· Agreement was clear on its face, court would not allow supplementation

· Court said “where the terms of an agreement are unambiguous, the parties’ intent must be drawn only from the contract language

ASSENT TO STANDARDIZED AGREEMENTS
Notice of Changes to Standardized Contract
Mundy v. Lumberman’s Mutual Casualty (1986)

· Plaintiff’s insurance policy used not to have limit on theft loss; company changed and notified insured

· Change became effective once copy of policy received since the changes are clearly described and set apart in bold face and capital letters

· Change has to be prominent enough that even casual reading will call it to your attention – party must have notice of the terms

Weisz v. Parke-Bernet Galleries (1971)

· Gallery held liable for forged artwork despite disclaimer in catalog

· Reasonable bidder wouldn’t expect catalog to disclaim liability

· Gallery expected bidders to rely on descriptions

· Disclaimers not prominent

Richards v. Richards
· Wife signed exculpatory agreement in order to ride with husband in truck – agreement held invalid

· Release should put signing party on notice

· need more obvious wording and type, bold, all caps, etc.

· breadth of release demonstrates one-sidedness

· the more risk is shifted to powerless party, the more suspect the agreement

· no opportunity to bargain

Fairness Issues
· Procedural Fairness
· goes to whether complaining party really assented to the terms

· how noticeable, how easy for someone to know they were binding themselves to the terms (Mundy)

· look at behavior of parties in forming the terms

· look at the way the contract was written, whether there was notice if they were giving up valuable legal rights in signing contract (Richards)

· Substantive Fairness
· one sidedness

Note:  above issues go to whether the parties really agreed on terms - -implicates traditional notion of contract – “the meeting of the minds”

· Courts sometimes prefer to get rid of agreements under traditional doctrines

· if parties both understood the terms and there was consideration and still the agreement is not enforced, is startling

· better to invalidate for classical 19th Century procedural reason

· Always a good idea to mingle substantive analysis with procedural flaw

· can sometimes argue that one sidedness is evidence that it wasn’t assented to

· traditional idea that inadequacy of consideration is no defense is undercut by fundamental unfairness doctrines

Parol evidence and statute of frauds – not really about assent, more about evidence allowed in court – but insofar as they are about preventing fraud, are about enforcing assented to bargain.

Lewellyn on Form Contracts
· form contracts are 2 separate deals

· basic agreement (what bargained for)

· ancillary terms

· question: whether ancillary terms part of the deal

· ask whether there was assent to the particular provision

· assume assent to reasonable terms that don’t alter bargained for terms and aren’t fair

Restatement (2nd) 211:  Standardized Agreements
· Except as stated in third item below, where a party manifests assent to a writing and has reason to believe that similar writings are used to embody agreements of the same type – writing is integrated agreement with respect to terms in writing

· such writing is interpreted wherever reasonable as treating alike those similarly situated, without regard to their knowledge or understanding of the standardized terms of the writing

· where other party has reason to believe that party manifesting assent would not do so if they knew writing contained a particular term – term not part of agreement

POLICING THE BARGAIN

COMPETENCY TO CONTRACT
Lack of Contractual Capacity – Minority

Halbman v. Lemke (1980)

· Minor contracted to buy a car; repudiated contract – judgment for minor

· Minor may disaffirm contract for items that aren’t necessities

· Minors may recover consideration they have paid, and return as much consideration as remains in their possession

· may disaffirm even if they can’t return property

· restitution is only return of property to vendor, not liable for damage

· damages in tort may be recoverable where minor willfully destroys property or misrepresents a material fact

Minor Status Doctrine
· One way policy:  minor can repudiate a contract, but is enforceable against the adult

· ratification:  if continue to perform after reaching 18, then are bound to contract

· ratification now will bind retroactively

· doesn’t work from technical consideration perspective, but works like old consideration doctrine allowing enforcement of promises for payment of past unenforceable debts

· reasonable knowledge of person against whom doctrine is enforced is irrelevant

· designed to protect minor, not merchant

· doesn’t matter if person looks over 18

·  But, if misrepresent their age, are brought outside the rule

· Necessities:

· in some states, minor status doctrine does not apply to necessities

· is others, contract is voidable, but minor still liable for the fair market value of the goods

· policy:  need minors to be able to be trusted by merchants to buy essential items

Restatement (2nd) 15:  Mental Illness or Defect

· A person’s contract duties are voidable if by reason of mental illness or defect
· he is unable to understand in a reasonable manner the nature or consequences of the transaction
· he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of this condition
· Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance in first item above terminates to the extent that the contract has been performed (whole or part) or changed circumstances make avoidance unjust – relief granted as justice so required.
Susceptibility to Undue Influence
Odorizzi v. Bloomfield School District (1966)

· Plaintiff arrested for homosexuality; school district requested resignation or they would publicize the proceedings; charges against plaintiff dismissed; plaintiff sought to regain job – claimed duress, fraud and undue influence in obtaining his resignation – won on undue influence grounds.
· Duress:
· requires threat
· party that takes advantage of the threat must have caused the threat
· Fraud
· requires misrepresentation, and other party’s reasonable reliance on that misrepresentation
· Constructive fraud

· breach of a fiduciary duty (when there is a heightened duty of care) that induces justifiable reliance
· accountant, financial advisor
· employer/employee is not fiduciary
· Undue Influence
· excessive pressure on someone unduly susceptible so that will of one party is substituted for judgment of another
· match of capacities is unbalanced (case suggests it takes both components to raise the defense)
· undue influence is not second thoughts
· factors which indicate pattern of overpersuasion
· discussion of transaction at unusual or inappropriate times
· consummation of transaction in an unusual place
· insistent demand that business be finished at once
· extreme emphasis on untoward circumstances of delay
· the use of multiple persuaders against a single party
· absence of 3rd party advisors to servient party
· statements that there is no time to consult advisors or attorneys
REVISIONS OF CONTRACTUAL DUTY
Modifications Under Threat of Economic Duress
Austin Instrument v. Loral Corp. (1971)

· Plaintiff supplied specialty components to defendant; threatened to breach existing contract if defendant didn’t agree to price increase and give them additional contract; defendant looked for other supplies and found none, agreed to terms – new contract is not enforceable.

· Economic duress

· immediate possession of needful goods threatened

· threatened party cannot obtain goods from another source

· Party must be forced to agree by means of wrongful threat precluding exercise of free will

· Note on economic duress: 

· totality of circumstances must give other party no alternative

· threatening breach alone is not enough – is lawful to breach contract

· strengthens case for duress if damages for breach would not put party in same position they’d be in if contract were performed (similar to specific performance rationale) – may be seen as a self-help specific performance remedy

· economic duress

· no decent alternative

· other party knew it

Wolf v. Marlton (1959)

· Purchaser threatened to resell house to “undesirable purchaser” – was duress)

· Duress is tested by state of mind induced in the victim, not the nature of the threat

· can be duress to threaten something one has legal right to do, if done for “purely” malicious and unconscionable motives.

Threat of nonperformance of a contractual duty
Alaska Packers Association v. Domenico (1902)

· Seaman agreed to wages in San Francisco; when he got to Alaska demanded higher wages; company signed new contract – unenforceable

· Promise to pay an increased wage in return for performance of an established contractual duty fails for lack of additional consideration

· Note that consideration is a difficult policing tool because inadequacy of consideration is no defense

· economic duress doctrine does the work that consideration used to do but better

· can use it separate from the consideration context

Extortionate Renegotiation
· “Hold Up” – not allowed

· A invests a lot of money at time 1 (sunk costs)

· B gets a lot of bargaining power at time 2 (can cause them to lose sunk costs through non-performance)

Schwartzreich v. Bauman-Bach (1921)

· Parties agreed to new contract and tore up old one

· Parties to a contract can rescind it by mutual consent – can make a new contract and their mutual promises are consideration for each other

· Parties without duress sometimes want to renegotiate a contract and start from scratch

· notion of pre-existing duty rule can be taken so far that it undermines freedom of contract

· should be able to do away with first contract and substitute a new one

· have to preserve this option, or people would be bound forever to their original deals

Novation:  substitute new contract for old one

· no duress

· clear indication of intent

Restatement (2nd) 89
· a promise modifying a contract not fully performed on either side is binding

· if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made

· to the extent provided by statute

· to the extent that justice requires enforcement in view of material change of position in reliance on the promise

Changed Plans
Universal Builders v. Moon Motor Lodge (1968)

· Construction contract said could only be modified by defendant or architect; defendant’s agent orally asked for modifications, agreed to pay, plaintiff performed; defendant won’t pay, claims “no oral modification” clause

· Contract specifying modification only in writing can still be modified orally

· extra work said to be done under a separate oral agreement from the written contract

· if authorization in writing  - condition, then condition may be waived if enforcement of the condition were something akin to fraud

· Note:  no oral modification clauses serve same purpose as SOF

· Freedom of contract issue:

· question:  whether parties can bind themselves earlier (“no oral modifications”) against temptation to alter contract later

· which act of volition trumps the other

· in tension with idea that contract is about flexibility and freedom

UCC 2-209:  Modification, Rescission, Waiver
· No consideration is needed to support a modification

· no need to worry about settlement of doubtful claim or novation

· When contract excludes modification or rescission except by writing can’t otherwise be modified

· when requirement is on form between merchants, must be separately signed by other party (notice)

· can’t modify a “no oral modification” clause

· original act of binding each other controls

· Requirements of SOF must be satisfied if contract as modified is within its provisions

· Attempt at modification which doesn’t satisfy 2nd or 3rd item above can operate as a waiver

· party who has made a waiver affecting an executory portion of contract may retract waiver with reasonable notice to other party that strict performance will be required of term waives UNLESS retraction would be unjust in view of reliance

Note on waiver:

· promisor can turn conditional duty into unconditional one by waiver without consideration

· can’t waive oneself into a duty to make a gift – unenforceable

· when reliance satisfies section 90, will often be strong facts to support waiver

· waiver:  one time relinquishment of right

· modification:  change for all time for the length of the contract

Restatement (2nd) 224
· performance of condition qualifying a promise in contract within SOF or with “no oral modification clause”

· MAY be excused by oral agreement or permission of promisor

· if permission given while performance of the condition is still possible

· AND in reliance on the agreement or permission, while unrevoked, promisee materially changes position

Discharge of Disputed Debt
Marton Remodeling v. Jensen (1985) “old check trick” case

· Dispute between parties over amount owed; defendant wrote “paid in full” on check; plaintiff wrote “not full payment” and cashed, then sued for the rest – no claim

· When there is an unliquidated claim or bona fide dispute over amount due, “paid in full” check will constitute accord and satisfaction when cashed by creditor

· Policy:  

· pro settlement policy:

· cashing check is interpreted as agreement to settle

· seems duress-like but is not really

· part of business overhead

· not like there is “no choice”

· Has become accepted operating procedure

· businesses have come to rely on it

· UCC 1-207 (performance while reserving rights) does NOT apply to accord and satisfaction

· Offer and Acceptance Analysis

· cashing check = acceptance

· writing “not full payment” does not reject offer of settlement

· would be like adding term to contract after it has been accepted

School Lines v. Barcomb Motor Sales (1985)

· Old check trick didn’t work in this case

· There was no real bona fide dispute

· The claim was therefore liquidated

· Unliquidated claim:  there isn’t a dollar value on the case

· if there is no dispute to accord, then it would just be a matter of paying less which is not allowed

· line not always clear – there may be dispute about whether claim is “unliquidated” or not

Kilander v. Blickle Co (1977) reverse old check trick

· Under old UCC 1-207 creditor can collect tendered “final payment” under protest and still reserve the right to sue

· Merges:

· even then, can cut off the “reverse check trick” with the terms of accord

· make clear that cashing the check is the acceptance, and cut off reservation option with term that says check is settlement of dispute.

MISTAKE AND MISREPRESENTATION
“Basic” mistake as to subject matter of contract
Sherwood v. Walker (1887)

· Breeding cow accidentally sold as beef, supposedly barren – rescind the contract

· If assent to contract is founded on a mutual mistake as to a material fact, then contract is voidable

· Dissent:  contract should be enforced because the buyer was really making a “bet” about whether the cow was fertile

· If mistake goes to whole substance of the contract, then fundamental not to enforce the contract

· Indifference to facts by one party does not make it not a mistake

· question:  what you knew at the time, not whether you were indifferent or happy for the mistake after it happened

· a lot turns on what the party actually knew – same event can lead to different outcomes

Beachcomber Coins v. Boskett (1979)

· Retailer got money back when he bought a coin both he and dealer believed to be genuine – “Denver Dime case”

· Where parties know there is doubt with regard to fact, then contract not voidable for mistake

· But, risk of existence of doubtful fact must be element of the bargain

· Negligent failure to discover mistake does not preclude rescission

· Unilateral mistake:
· general rule:  no rescission for unilateral mistake

· But, sometimes contract is voidable depending on the expertise of the other party

· question:  Who is assuming the risk, and who is betting?

· Law will not unravel good bets (but won’t enforce ex-post windfall)

Lenawee County Board of Health v. Messerly (1982)

· Claims to be rethinking of Sherwood
· Explicit allocation of risk changes the mistake analysis

· are making an explicit bet

· have contemplated the outcome as a contingency

· Explicit allocation of risk clauses bring back objective world of contract

Note on “ignorance”

· Unconscious Ignorance:  parties didn’t know that they didn’t know – contract is voidable

· Conscious Ignorance:  bet situation – contract not voidable

· are aware of fact they don’t know all the facts

· there is “as is” clause in contract

· when it was unreasonable to assume that the item is in great shape

Distinction between mistake and impossibility

· Mistake:  goes to state of things at the time the contract was made

· Impossibility:  later events cause fundamental assumption to become untrue after the contract is signed

Partial Disclosure
Cushman v. Kirby (1987)

· sellers knew of sulfur water in house; seller wife said water was “a little hard”; husband said nothing – held to be misrepresentation

· If seller has full info and discloses only part – fraud or misrepresentation if buyer relies

· silence = fraud where there is a duty to speak

· duty:  superior knowledge in vendor/vendee relationship when buyer can’t discover defect with due diligence

· damages = costs of repairs

· if not possible, then difference between market value and price paid

· In this case, was cause of action for misrepresentation, not an action for rescission

Rescission
· equitable remedy, usually accompanied by restitution

· gets you completely out of the contract

· states vary on when it is available

Misrepresentation
· traditional:  affirmative statement of material fact that parties relied on

· negligent misrepresentation:  believe what you say but should have known you were wrong

· affirmative misrepresentation: know what you are saying is wrong

· Under contract law silence is not representation

· no duty to speak

· need something substantive to overcome assumption of caveat emptor

· Buyer has to be justified in relying on misrepresentation

· some misrepresentations are so obvious buyers should not rely

With Property, if no cause of action for misrepresentation then no remedy

· usually no warranties on property

· sometimes warranties are implied with big corporate seller

· BUT homeowner to homeowner – NO warranty

· traditionally warranty is merged with the deed

JUSTIFICATION FOR NONPERFORMANCE
At common law there was no defense of impossibility – either delivered item or paid damages

Destruction of a building
Taylor v. Caldwell (1863)

· Concert hall destroyed by fire before the performances were to begin – excused from performance

· Where performance of contract depends on the continued existence of a person or thing, a condition is implied that the lack of existence of the person or thing excuses performance

· Implied condition

· trigger that allows both parties off the hook

· becomes part of saying they are just enforcing the terms of the deal

· court provides gap filler to supply term that provides the answer in the dispute

· If parties contemplated the risk

· may change thinking about who should bear the risk

· if one or both parties betting, don’t want to discharge the contract

· specific provision in contract may convert it into a bet

Unforeseeable supervening event
Krell v. Henry (1903)

· Apartment rented to watch coronation; King got sick; contract discharged

· When a supervening event frustrates the purpose of the contract, and the purpose is within the contemplation of both parties – performance is excused

· Question:  Does the supervening event affect the essence of the contract, or does it just affect a collateral term?

· Supervening event cannot reasonably have been within the contemplation of the parties at the time of the contract

· In this case the apartment building was still habitable, but what had been destroyed was the purpose for the lease

· Parol Evidence Note
· mistake, impossibility, duress – exceptions to parol evidence rule

· to get impossibility on the table, have to admit a parol term (since the coronation was not specifically mentioned in the lease)

Act of God
Bunge v. Recker (1975)

· Defendant couldn’t deliver soybeans because of a snowstorm

· “Act of God” defense is not available when the goods aren’t specified in the contract

· If seller liable, damages are difference between contract and market price

· Courts will often try to frame the contract as being about specified goods in order to help out the seller

UCC 2-613:  Casualty to Identified Goods
Where contract requires goods Ided when contract made, and goods suffer casualty without fault of either party before risk passes to buyer

· if loss is total, then contract is avoided AND

· if loss is partial or goods deteriorated, buyer has option to void contract or accept goods at discount (without further rights against seller)

UCC 2-615:  Excuse by Failure of Presupposed Conditions
· is about impracticability

· goods may not be destroyed, but performance is irrelevant or very difficult

· e.g. contract to make a product that was legal at time of contract, but becomes illegal before delivery

Force Majeure Clauses
· nowadays usually listed in contracts (therefore don’t get much supervening event cases)

· provides for discharge in events of strikes, floods, war, other acts of God

· best way to predict who bears the loss

· insurance – other risk allocation – want to have incentive not to litigate on force majeure clause

UNCONSCIONABLE INEQUALITY
Unequal bargaining position

Williams v. Walter-Thomas Furniture (1965)

· Standard credit form contract with “dragnet clause” is unconscionable

· Under UCC 2-302 court may refuse to enforce contract – unconscionable at the time it was made

· unconscionability
· absence of meaningful choice of one party

· contract terms unreasonably favor other party

· choice and reasonableness – determined by consideration of circumstances

· In this case:

· procedural problems

· small print

· plaintiff didn’t receive copies

· signed form where the terms are not on the form

· substantive problems

· dragnet clause – clearly outrageous device

Technically, for unconscionability, need both factors

· cases are contradictory on which is more important or whether both are needed

· if substantively the deal is fair but there are procedural defects, the court won’t find unconscionability

· if procedures are fair, but the substance is wildly unfair, courts will still try to locate some procedural issues

· if there is structural bargaining power imbalance, might say procedures are inadequate where they wouldn’t be with parties with equal bargaining power

Most consumer protection these days is the result of statutes

· allows plaintiffs to recover attorney’s fees

Substantive Unreasonableness is Unconscionable
Gianni Sport Ltd v. Gantos Inc (1986)

· Clothing retailer had right to terminate purchase order after plaintiff had manufactured clothes to order – clause is unconscionable

· Procedural issue:  seller had not read contract, and would not have signed if had

· Merges:  actually implausible, but shows the need to trot out procedural issue

· Substantive issue:  unequal bargaining power (economic strength and alternatives considered)

· Can’t use promissory estoppel in this case because the reliance is not reasonable because of the clause, yet they have to rely in order to get the contract – that’s the substantive unfairness

Johnson case:
· mirror reverse of Gianni
· illiterate gas station owner signed contract with clause that limits consequential damages

· procedural is main problem – if there is clear notification of limit of consequentials, can be done without unfairness

Warranties and Disclaimers
Neilson Business Equipment v. Monteleone (1987)

· software are goods and therefore are covered under implied warranty of merchantability in UCC

UCC 2-313:  Express Warranties
Express Warranties created as follows:

· any affirmation of fact or promise made by seller which becomes part of basis for bargain

· any description means warranty that goods will conform to description

· any sample means goods will conform to sample

· can be oral or written warranty

Must be part of basis for bargain – mere “puffery” is not enough for express warranty

In practice, express warranties made orally by salespeople run up against Parol Evidence Rule and iron-clad integration clause and “no authority” clause.

UCC 2-314:  Implied Warranty:  Merchantability; Usage of Trade
· minimum quality guarantee

· has most compelling application to large lots where you can’t inspect every one

· things would be recognized as goods that you are selling – fair or average quality

UCC 2-315:  Implied Warranty:  Fitness for a Particular Purpose
· applies only to merchant sellers (presuppose buyer relying on status as merchants)

· must know about the buyer’s needs

· buyer must rely on the seller

· warranty won’t arise if seller has no idea what they are using it for

UCC 2-316:  Exclusion or Modifications of Warranties (Disclaimers)
· if want to exclude warranty of merchantability (2-314) have to use word “merchantability”

· doesn’t have to be in writing, but if in writing must be conspicuous

· if want to exclude warranty of fitness for particular purpose (2-315) must be in writing and conspicuous

· Notwithstanding above

· all warranties are excluded by “as is”

· no warranty if had a chance to inspect, should have discovered the defect and didn’t

· warranties can be excluded and modified by course of performance

· authorities say that section 3 trumps section 2

UCC 2-317:  Conflict of Warranties
· warranties can be cumulative – implied warranty on top of express warranty

CONTRACT DUTIES

EFFECTS OF EXPRESS CONDITIONS
Preference for Convenant
Howard v. Federal Crop Ins
· Insurance policy said tobacco stalks couldn’t be plowed under – not an express condition

· Generally there is a policy against forfeitures – therefore when uncertain, will be construed as creating a promise rather than a condition

· Provision didn’t use term “condition precedent” although other provision within the same section did – construe as promise

· Conditions

· NOT that damages go to zero
· NOT that there never was a contract
· discharge comes after formation
· conditions may also be unconscionable (not protected from other policing doctrines)
· Forfeiture:  something is lost
· person benefiting from condition – discharge
· person not benefiting – right to enforce contract has been forfeited
· forfeiture considered undesirable legal outcome – term freighted with meaning
· don’t want to remove basic expectations of contracting parties for too trivial a reason
· Terminology

· language in contract is not condition
· event itself is condition
· Enforcement

· may say a bunch of terms are conditions, but can show by behavior that they aren’t really conditions
· But if really set out to make a condition, the court will enforce it
· Language of Contract

· “we won’t pay unless” – classic contingency language
· affirmative promise – more likely just a covenant (remedy is damages)
· Waiver

· flexible concept
· might find waiver of condition if justice compels it – easier to find than substantive unconscionability
Temporary Incapacity
Royal Globe Ins v. Craven
· Plaintiff was injured in hit and run, was in intensive care; insurance company said 24 hour notice or “prompt”; plaintiff waited 3 months after leaving hospital to report – was condition/no waiver

· Excuse of incapacity does not continue after the incapacity is cured

· Question inherent in figuring out if language is condition or not – importance of the contract provision

· presumption that language is mere promise can be overcome with compelling facts and circumstances

· identical language in contract provision for personal injury in same contract is not condition

· difficulty in tracking down uninsured motorist made notice provision important condition

· Waiver can be temporary

· waived 24 hour notice when in intensive care, but came back into force after leaving hospital

Docterman v. Schroeder (1921)

· Defendant made strict condition that money for land should be paid at certain time; Plaintiff was 30 minutes late, contract was void – court enforced condition

· Court will enforce condition when parties really mean it to be an express condition

· “Time is of the essence”
· simply stating this doesn’t make all time oriented duties conditions

· question of parties’ intent – look at language and circumstances and behavior of parties

Pickwick Communications v. Weinberg (1994)

· Defendant declared there was material breach but kept receiving benefits of contract; tried not to pay its obligations

· When party confronts material breach, has 2 options

· cease performance and sue for total breach

· affirm contract and sue for partial breach

· Material Breach
· same logic as question of whether something is condition or not

· material breach (if violation big enough)

· have right to stop performing

· minor breach

· continue performing and seek remedy in offset and damages

· If term is material, can think of it as a major condition

· difference

· if condition is not satisfied, then discharge

· if material breach, then sue for breach

· General release

· allows one to give up defenses such as fraud, etc.

· parties are free to contract over surrender of policing devices

· operates as a waiver, but technically is a contract that surrenders rights

· waiver:  one time surrender of rights to assert a claim

· alteration of rights within a contract

· usually done through conduct

· if rely on waiver, not as certain about rights – fact intensive inquiry

· release:  formal giving up of rights that forms the basis for a contract

· more written in stone – can’t then assert the rights under the original contract

· is a formal clarification of parties’ rights

· policing devices are defenses to release, just like any other contract

· Duress defense can be waived by waiting too long to assert

Waiver
An acceptance may not constitute a waiver
Clark v. West (1908)

· Contract to write a book; $2 per page if drank, $6 per page if didn’t – court said publisher waived condition

· Could argue is not a condition but a covenant with a liquidated damages clause

· but liquidated damages have to be a bona fide attempt to estimate the monetary value of the harm

· under the facts is more like a penalty

· would be very hard for West to prevail if was in the posture of a covenant

· West’s silence and acceptance alone would not constitute a waiver, but allegation that they expressly waived the condition should be heard

· Waiver is always a factual question

· in this case said he would get the extra money even though he was drinking

· if true, then representations of publisher are express waiver

UCC 2-208:  Course of Performance or Practical Construction
· course of performance trumps course of dealing and usage of the trade

· course of performance can show waiver or modification of terms

Course of Performance
· can affect contract in way that waiver doesn’t

· goes to the heart of the agreement and changes meaning

· something that starts out as a waiver can turn into a course of performance

When is difficult to determine whether a particular act by a party merely sheds light on the meaning or represents waiver – preference = waiver

CONDITIONS OF SATISFACTION
Impracticability Due to Government Refusal to Issue Certificate
Grenier v. Compratt Construction (1983)

· Contract specified completion upon letter from city engineer, city engineer doesn’t write letters

· Regular enforcement of conditions may be excused by impracticability if the occurrence of the condition isn’t a material part of the agreed upon exchange

· This case could have been a mistake case

· both parties assumed that city engineers gave letters

· but then would only get restitution damages

· would only get fair market value of their services

Loyal Erectors v. Hamilton & Son (1973)

· Conditioning final payment of a building contract on architect’s certificate of approval serves a vital interest

Subjective Satisfaction
Furmidst v. Hotel Abbey Holding Corp (1960)

· Plaintiff performed valet and laundry services conditioned on approval of defendant; defendant dismissed – contract upheld

· two categories of performance to satisfaction of a party

· objective standard (reasonable person) – operative fitness, utility, marketability

· subjective standard – fancy, taste, judgment, sensibility

· pleasing hotel guests – personal, subjective standard

· only question is whether satisfaction is genuine or not

· Strict construction of personal satisfaction standard

· In old days, would have been consideration question

· all party is committing to do is exercise judgment

· turning his judgment to what other party is doing is only consideration

THE ORDER OF PERFORMANCE
Dependent Covenants
Kingston v. Preston (1773)

· Plaintiff would get business in return for labor if put up security; didn’t put up security, defendant refused to convey business – contract discharged

· Since plaintiff didn’t put up the security called for, defendant had no obligation to perform

· Types of Covenants

· mutual and independent
· either party may recover damages from the other in the event of breach

· breach by one is not excuse for non-performance by the other

· covenant that is NOT an express or constructive condition

· conditional and dependent
· performance by one depends on prior performance of the other

· until prior condition performed, other party will not be held to performance of his convenant

· can be express or constructive condition

· simultaneous
· if one party tenders and the other refuses to perform, 1st party has action for default against the refusing party

· Constructive Conditions

· unless and until you have the performance you are discharged

· are not express conditions, but have same legal effect

· court weighs contract duty and decides if it is so important should be constructive condition

· device of the express condition used in context where the parties did not actually formulate the express condition

Restatement (2nd) 234:  Order of Performance
· Parties are assumed to be required to perform simultaneously UNLESS language or circumstances indicate otherwise

Restatement (2nd) 238:  Effect on Other Party’s Duties of Failure to Offer Performance

· where performances are due simultaneously, it is a condition of each party’s duty to render performance that the other party either render or prove they can and offer to do so

· both have to be ready to perform in order to assume non-performance is a breach

· don’t know they are off the hook until they are ready to perform

· don’t want breaching party to get off the hook because of condition of other party’s performance

· just have to show you are ready to perform (policy against waste dictates that you con’t actually have to go through the motions)

· if can’t show you were ready to perform, then don’t get damage remedy from the other side

Vendee denied recovery for failure to tender performance
Cohen v. Kranz (1963)

· Plaintiff contracted to buy house, paid deposit, announced there were defects in the title and would not go through with contract – plaintiff’s rejection is a breach

· Since the defects in the title were curable, plaintiff’s failure to tender, as well as advance rejection of the title = anticipatory breach

· When a party thinks they are discharged from their duty and act accordingly and it turns out they are wrong – then they are in breach

· constructive conditions involve judgment calls

· sometimes the party is wrong – breach

· Remedy you are asking for can influence the court’s analysis of constructive conditions

· equity courts – have more flexibility to order things

· can actively supervise the performance of the parties

· law courts – feel more constrained by the agreement

Caporale v. Rubine (1918)

· Plaintiff sued for breach of contract for failure to convey land when he himself didn’t have saleable title to land he was supposed to convey – no damages for breach

· When other party breaches you are discharged from your duty to perform under contract

· BUT, can only sue the other party if you were able to perform at time of breach

· If other party doesn’t perform

· you are discharged

· separate question:  Can you get damages (have to be ready to perform)

Seller’s Right to Cure Defects Under the UCC

Bartus v. Riccardi (1967)

· Plaintiff ordered hearing aid and got different model than one ordered; seller offered to get the right model; defendant refused the correct model – defendant breached

· UCC 2-508 allows seller to cure non-conforming delivery

· defendant was defending cause of action for breach under the rubric of discharge

UCC 2-601:  Buyer’s Rights on Improper Delivery
· codifies the common law “perfect tender rule”

· if the goods fail to conform, the buyer may reject

UCC 2-508:  Cure by Seller of Improper Tender or Delivery:  Replacement
· when the time for performance has not expired, seller can notify buyer of intention to cure and make conforming delivery within the contract time

· doesn’t matter how non-conforming they are if seller gives replacement within the contract time

· when buyer rejects non-conforming delivery which seller had reasonable grounds to believe would be acceptable seller may with notice have further reasonable time to substitute conforming tender

· can’t extend the contract price by tendering just anything – has to be something “reasonably believed” would be acceptable

Supposed to be good faith flexibility and cooperating on both sides

· cure is something earned, not an automatic right

If buyer covers before seller has chance to cure, then act at own peril

· precipitous action of the buyer will not be allowed

· only way to justifiably cover during the contract time is if the tender is so wildly divergent, know they will not be able to cure

UCC 2-602:  Manner and Effect of Rightful Rejection
· rejection must be within reasonable time after delivery or tender, have to notify seller

· have to notify seller will buy substitute goods

UCC 2-608:  Revocation of Acceptance in Whole or in Part
· buyer can revoke acceptance if non-conformity substantially impairs value if:

· accepted on reasonable assumption that non-conformity would be cured and it hasn’t

· didn’t discover non-conformity because acceptance reasonably induced by difficulty of discovery or seller’s assurances

· must occur within reasonable time after discovered/should have been discovered

What Constitutes “Substantial Performance”
Plante v. Jacobs (1960)

· Plaintiff contracted to build house; left many things undone/badly done – was still substantial performance

· If there is substantial performance, then no discharge

· but there is still offsetting remedy and action for damages

· substantial performance:  performance meets the “essential purpose of the contract”

· damages:  debate between repair and replacement costs and diminution in value

· always have to take repair and replacement costs into account when establishing diminution in value

· BUT sometimes will cost a lot more to fix than value is worth

· runs into problems with idiosyncratic valuations

· concerned owner would specify in contract and check up on things

· If the contract is completely discharged because the builder’s failure is so complete

· they can still recover restitution, even if can’t collect under the contract

Jacobs & Young

· Plaintiff sued for balance owed on construction contract; contract had specified certain type of pipe, defendant had used another – judgment for plaintiff

· Harm to owner was so miniscule the offset would be zero

· Damages in repair and replacement would far exceed the increase in value

· minor mistake with the pipe doesn’t mean that builder should lose so much money – would be akin to forfeiture

Specific Performance Remedy for Buyer of Land
Osborne v. Bullins
· Defendant contracted to buy land, couldn’t get financing so wouldn’t buy; plaintiff sued – specific performance ordering plaintiff to convey deed to defendant and gave plaintiff vendor’s lien on the property

· Contract did not contain specific performance provision saying it would be void if other party couldn’t perform

· buyer assumed risk of not being able to secure financing when entered contract

· buyer was educated real-estate speculator, sell was uneducated bumpkin

· Merges:

· raises question of whether there was something unique about this buyer’s money

· court was willing to hold this buyer to this deal at this time

Seller’s Right to Recovery for Buyer’s Refusal to Purchase Under Contract for Sale of Goods
Neri v. Retail Marine
· Buyer breached contract for sale of boat; buyer wanted deposit back

· Plaintiff should get restitution of deposit offset by defendant’s lost profits and incidental damages

· UCC 2-708:  

· damages:  difference between contract price and market price + incidentals (less expenses saved in consequence of buyer’s breach)

· but, if that measure is inadequate to meet expectation measure

· can recover lost profit + incidentals

· Lost Volume Seller
· infinite supply of what they sell

· therefore should recover for lost profits from buyer’s breach

· The more specialized the goods, the more likely the proper measure looks at what actually happened to the goods (don’t assume an inexhaustible supply)

RIGHTS AND DUTIES OF NON-PARTIES

THIRD PARTY BENEFICIARIES

Creditor Beneficiary “canonical contract case”
Lawrence v. Fox

· Holly loaned money to Fox; stated that he owed money to Lawrence.  In consideration of Holly’s loan, Fox promised to repay Lawrence – defendant has obligation to pay plaintiff

· Trust relationship distilled and incorporated into contract

· If Holly had said “this is plaintiff’s money, I am giving it to you to hold for plaintiff” = trust

· identified recipient who is just holding money for someone else

· cause of action is breach of trust or recovery of real property under a trust arrangement

· Constructive Trust
· legal fiction where someone has done something wrong, and property is declared to be held in trust for the rightful owner

· If defendant was acting as Holly’s agent – “I am employing you to bring money to plaintiff”

· would be seen under agency

· cause of action would be plaintiff against both Holly and defendant

· would have been able to bring defendant into the suit, even though originally was just against Holly

· It is a long recognized principle of law that, once a promise is made to one for the benefit of another, he for whose benefit it is made may bring an action for its breach

· Although this principle has been applied to trust cases, it is not exclusively applicable to that type of case.  The rule applies even where there is no privity between the promisor and the third party beneficiary.

· Dissent:  

· problem is novation – Holly and defendant could renegotiate at any time

· plaintiff only has cause of action if Holly chooses a particular cause of action

· Holly can pull string and alter contract

· majority suggests the plaintiff’s reliance may tie hands of Holly and defendant to renegotiate

· Third party beneficiary allows a contract to arise out of situation that is not a voluntary assumption of a contract duty

· Test:  the test for determining the beneficiary’s status is whether the promisee intended to confer a gift on a 3rd party (donee beneficiary) or intended to discharge some obligation owed to a 3rd party (creditor beneficiary).

ASSIGNMENT AND DELEGATION
Consideration
Cochran v. Taylor
· Defendant gave option contract under seal and for $1 consideration; defendant attempted to revoke offer, option assigned to plaintiff who exercised it – defendant must honor option

· An option is assignable absent a showing it is without consideration, not assignable, and not accepted according to its terms

· The option was not personal in its character

· There is a difference between assigning an option and assigning a lawsuit to enforce an option – can’t sell lawsuits

· If there is something unique about the other party, then the option is not assignable

· absent terms and circumstances that suggest that the option is personal, it is assignable

· could argue that test of worthiness of option buyer comes when it is time to exercise the option

· if pay cash, then worthy

· if they are to make payments, then different

· should be taken care of with surety clause

· most contracts have some provision for assignability now

Delegation of Service Contract
Macke Co v. Pizza of Gaithersburg
· Defendant contracted with Virginia Coffee Service for cold drink vending machines; assets were bought by plaintiff; defendant tried to terminate contract – judgment for plaintiff

· A service contract is assignable when there is nothing unique about the services to be provided so long as the assignee performs the services at the same level of quality as the assignor

· Unless provision states otherwise, contract rights and duties can be assigned and delegated so long as they aren’t personal services

· Same structures and factors as assignment

· is there anything specific or unique that would prevent the delegation of these duties

· ask whether the person delegated to is a sufficient substitution

· should always think of assignment and delegation issue when drafting contracts

· if stipulate that contract is non-delegable, just means that they have to get your permission to do it – just a way of insuring that you are consulted
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