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Chapter 1 – Remedies for Breach of Contract

I. Variable Damages Measures – If we cap reasonable expectancy with reliance we might be able to achieve a good limit on damages (??)

A) Expectation

1. Put the plaintiff in the position he would have been in had the contract been performed. In other words, the plaintiff is given the "benefit of his bargain," including any profits he would have made from the contract

2. Hawkins v McGee

(a) “hairy hand”

(b) Pl went in for surgery on hand, Dr. promised it would be fixed

(c) holding – Pl was not entitled to p&s.  Proper measure of damages would be the difference between the value of a good hand and the value of the hand in its present condition.

(i) p&s is an incident of the operation that P agreed to undergo; any ill effects suffered in the operation would be a part of the general award for damages.

3. Groves v. John Wunder

(a) gravel case

(b) Holding – Should give the promisee what he was promised.  Proper measure is what it would cost to restore the land even if it’s more than the value of the land.

4. Laurin

(a) Pls were supposed to get house and lot after construction was done.

(b) D removed gravel from lot.

(c) Holding – Pls were entitled to market price of the gravel (on the ground, not in the trucks) because that’s what they had expected to receive from this contract (house +lot).  

5. Freund – he expected the advance and the royalties.  got the advance and a little for royalties (since it was hard to predict)

6. Limitations on Expectation Damages

(a) Nonbreaching party is not allowed to recover damages which he could have reasonably avoided.  There is a general duty to mitigate.

(i) Builder can’t continue to build after being informed of owner’s breach.  Continuing to build would be economic waste-- Rockingham County v. Luten Bridge Co.

(ii) Plaintiff is to be compensated for all detriment caused by the breach.  Obvious costs avoided are taken off damages award, questionable ones are given because burden is on breaching party to prove that the questionable ones were saved. – Leingang

(b) Wrongfully Discharged Employees

(i) Employee is generally entitled to recover the full contract price, subject only to his duty to mitigate.  This is true whether the breach occurs at the beginning, after part performance, or after full performance (and employer refuses to pay).  

(ii) Employee has duty to mitigate and accept substantially similar job.  But, duty is on employer to show that such jobs existed.  

(iii) There is no duty to accept inferior employment.  – Parker v. 20th C., Billeter

a. there is no duty to accept inferior employment simply to mitigate damages.  the two contracts were very different (reputation, style, directing control)

b. dissent thought the contracts were the same, she should have been made to take it.

c. Billetter -- Floor lady is not obligated to take inferior position with the same company (breaching party).

(c) Limitations under the UCC

(i) Buyer’s damages under installment contract

(1) Standard measure for failure to deliver goods is the different between contract and market price at time of delivery.  If it’s an installment contract, it’s the difference on each day.  

(2) Nonbreaching buyer can’t collect damages for the cost of a substitute installment contract. – Missouri Furnace

a. Contract to deliver coke at 1.20, D informed P of they were going to breach.  P got coke from H at 4.00.

b. holding – get difference between 1.20 and the price of coke each day, not the difference between 1.20 and 4.00 for every day. they should have waited and paid the market price at each day of installment.  Instead, they went right out and signed another long term installment contract

(ii) Duty of NonRepudiating Party to Mitigate Damages

(1) Majority – Repudiatee owes a duty to mitigate the damages arising from the repudiation; if he fails to do so, he is not entitled to recover such damages as he could have otherwise avoided.  Again, general duty to mitigate.  

(2) Minority – Repudiatee can ignore the repudiation and continue performance as provided in the contract and recover all damages incurred, including those from making the tender.  (but this is economically unsound)

(iii) Seller’s Right to Recovery

(1) Seller has right to resell, then can collect difference between contract and resale price.  2-706

(2) If Seller does resell, she is not accountable to Buyer for any profit.  2-708

(3) If goods are identified in the contract and Seller can’t resell them, Buyer is responsible for full contract price.  2-709

(4) A seller can recover lost profits and incidental damages when the Buyer flakes and Seller sells to someone else.  – Neri

a. Can assume retailer has unlimited goods so would have sold 2 if Buyer hadn’t flaked, not 1.

(d) Kearsarge

(i) ????

(e) Anticipatory Repudiation – 

(i) Risk transfers to Non-Breaching Party When Informed of Risk

(1) Chicago Coliseum v. Dempsey – a.r. because breached before fight took place (although physical had taken place, perfomance?)  Once Pl was informed of breach, any costs from there on are taken at their own risk (trying to stop D from fighting in other fights)

(ii) See 2-610 for the non-breaching parties rights

(iii) Repudiating party may retract it unless the other party has already indicated that he thinks this is final.  2-611.

B) Reliance

1. as good a position as he was in before the contract was made. To do this, the court usually awards the plaintiff his out-of-pocket costs, or losses incurred because he relied on the promise.

2. Don’t want to use this too much – it might create some odd incentives

3. Sullivan v. O’Conner

(a) botched nose job, Dr. had promised to enhance her beauty

(b) decided expectancy is too speculative, restitution doesn’t provide enough deterrence

(c) awarded reliance 

4. Chicago Coliseum v. Dempsey

(a) Pl incurred costs getting ready but then Dempsey refused to fight

(b) Pl asked for specific performance and expectancy damages

(c) Court awarded costs incurred in reliance, said expected profits was too hard to measure.  (Pl was grossly undercompensated)

C) Restitution

1. the court forces the defendant to pay the plaintiff an amount equal to the benefit which the defendant has received from the plaintiff's performance.  Intended to prevent the unjust enrichment of the promisor.

2. Contracts for the Sale of Goods

(a) Acme Mills v. Johnson, see below

(i) failed to deliver wheat on time

(ii) damages awarded – restitution.  difference between contract price and market price of wheat at the time of delivery.  UCC 2-708, 2-713

II. Equitable Damages Measures

A) Specific Performance - orders the promisor to render the promised performance.

B) Injunction - An injunction directs a party to refrain from doing a particular act.

III. Economic Waste

A) The general rule is to put the party back where they would have been had the contract been performed.  However, when the cost of repairs is substantially higher than the difference in value as warranted and as sold, damages are limited to diminished value.

B) Peevyhouse v. Garland Coal & Mining Co.

1. strip-mining contract.  cost of fixing the land is $29,000.  total value of the farm at the end of the repair work will be $5,000 or less

2. the lessor loses in this case b/c it would cost so much more than the property is worth

3. statute – no windfalls in contract measures are allowed by statute in Oklahoma which makes the case make a little more sense..  the statute constrains the common law interpretation of the case

C) Rockingham

1. Contractor has to stop building bridge once informed of breach – to continue building would be economic waste.

IV. Efficient Breach
A) Pareto Superior.   Efficient breach is about fully satisfying the claim of the promisee and still coming out ahead; at least one person is better off and no one is worse off.   

B) Assumptions: perfect information and no transaction costs.  Not true since there are costs associated with locating a buyer, dealing with original contracting partner, etc.  Litigation wd skyrocket costs and most likely make the breach inefficient.  Makes this a fairly sensitive model

C) Acme Mills

1. it could be argued that D didn’t lose anything so it was efficient breach.  If Liberty valued the wheat at more than 1.16, than it was definitely an efficient breach.

D) Freund – court didn’t even bother with specific performance because no one wanted to do it anyway.

V. Specific Kinds of Contracts and their remedies

A) Building and Construction Contracts

1. Owner breaches – the builder is entitled to the profits he would have had and expenses he has incurred.  There is no duty to mitigate to avoid consequences of owner breach (doesn’t have to have second job lined up, take other business risks).  But builder cannot continue to build after owner breaches. (Rockingham)

2. Builder breaches – the owner gets the cost of completion ( the amount it costs him to finish over the contract price) and reasonable compensation for delay in performance.  (except where it would lead to economic waste, R346)

(a) Groves v. John Wunder

(i) P leased land to D for $ and so D would level it and remove the gravel.  D didn’t, left  it uneven.  Should damages be value of land or cost to restore it?

(ii) Holding – Should give the promisee what he was promised.  Proper measure is what it would cost to restore the land.

(iii) Compare with:  Peevyhouse

(1) cost of fixing land is so much more than the land is worth. 

(2) Court only gives value of land, influenced by waste.  Constrained by statute denying windfalls in contract damages.

VI. Limitations on Damages

A) If you value something particularly high, you should put the other party on notice about that.

1. Have to Inform Other Party of Special Circumstances (Forseeable Consequences) --Hadley
(a) Pls should have told Ds it was their only mill.  Total stoppage of the mill was special circumstances that the Ds should have been made aware of.

(b) Hadley Holding - When two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be considered either arising naturally from the breach or as may be reasonably supposed to have been in contemplation of both parties at the time they made the contract
(c) Victoria Laundry – Only get actual damages
(i) Pls can recover for loss of business profits, but not loss of lucrative contracts that D wasn’t told about.

2. Lamkins – tacit agreement about what the damages should be?

3. Yocky v. Horn – One party promised not to participate in litigation against the other, then did.  Court upheld liquidated damages even though it was rather harsh (difficult to really measure the harm done by the breach).

B) Damages can’t be measured in what was saved by the breaching party’s actions

1. Freund – Damages aren’t measured in costs saved to the defaulting party.  His expectation was for the advance (got it) and the royalties (hard to predict and measure that) so he gets nominal damages.

C) Limits on Lost Profits

1. Fera – Although lost profits are hard to prove, if they are proved they should be awarded. (Book & Bottle Shop)  Different from Freund because F didn’t have as much evidence (and Fera was a new business??)

2. L.Albert & Son – Shifts the burden of showing what they would have lost to the breaching party

VII. Enforcement in Equity : Specific Performance

A) You only apply an equitable remedy when there isn’t an adequate remedy in law.  Usually used for real property.  Asset needs to be unique enough to render specific performance (or damages must be really difficult to estimate).

B) Enforcement must operate equitably.  Enforcement must be feasible.  

C) Remedies

1. You are free to breach as long as you pay the damages

(a) Contract – damages set by court

(b) Property – damages set by owner of the right

D) Not unique enough :  Billboard 

1. Van Wagner v. S&M – Billboard is not sufficiently unique to require sp.  It’s value can be approximated.  Court used parol evidence to interpret clause specifying when lease can be rescinded.

E) Unique enough : land, tomato crop, dairy products

1. Land is inherently unique.

2. Curtice – tomato crop is unique and not easily replaceable.  slippery slope if they allowed this breach.

3. Negative Injunctions

(a) Manchester Dairy System – this breach is very harmful and could lead to others.  Can’t force a court to give specific performance by writing it in, depends on the nature of the harm.  (Annoying because court says if you value something differently tell us, then they don’t listen).  Equitable relief granted, gave negative sp (couldn’t sell to anyone else)

(b) Harris – use negative injunctions for personal (artistic) services.

(c) Wagner – court didn’t make opera singer sing in certain house, just didn’t let her sing anywhere else.

F) Sun v. Microsoft?

1. unique asset.

2. Sun wanted it to be a property interest because that involved ? remedies.

3. So – before it was that the uniqueness of the asset determined what remedies were available, now that only influences the decision.

4. Holding - ??

VIII. Enforceability of Contractual Damages Provisions

A) Parties may include in their contract provisions limiting or fixing the amount of damages.  

1. Courts will strike down any unconscionable damage provisions

2. Liquidated damages are enforceable.

(a) Calling it liquidated damages doesn’t necessarily make it so.

(b) It can be considered liquidated damages if:

(i) damages would be difficult to ascertain in the event of a breach

(ii) the amount agreed upon is a reasonable, good faith effort to estimate fair compensation.   

(c) Liquidated Damages Clause Has to Relate to Actual Damages

(i) City of Rye – the harm wasn’t proportionate the penalty in the contract.   It was an unequal bargaining process (city v. builder).  Liquidated damages aren’t enforceable if they constitute a penalty.  If it’s disproportionate, the provision is unenforceable.  

(ii) Yocky v. Horn – One party promised not to participate in litigation against the other, then did.  Court upheld liquidated damages even though it was rather harsh (difficult to really measure the harm done by the breach).

3. Penalty clauses are not enforceable.  

(a) Penalty clauses are generally not enforceable, courts would rather the parties got a third party to insure the transaction.  

(b) The bigger the “estimate” the more likely it is that the party who asked for it has more bargaining power than the other party.

(c) Policy – have to think about effect on later cases.  Sometimes you want to “prostrate yourself in front of IBM” to make yourself look good.

(d) Muldoon – Penalty clause isn’t enforceable.  Pl didn’t have any injuries that could be compensated with money.  Policies issues – see notes.  pg. 21

Chapter 2 – Grounds for Enforcing Promises

I. Oral Contracts

A) Oral promise to give a gift can’t be enforced if no reliance or consideration

1. Congregation (DeLeo) – there was no consideration or reliance – not enforceable.  Policy reasons – to discourage fraudulent claims of gifts, etc.  

II. Written Contracts

A) In most states, writing it down doesn’t make it per se enforceable.  

B) Court doesn’t care about unequal exchanges

1. Batsakis – court accepted the apparent lie, it was enforceable.  There was consideration (the drachmas did have value).  It’s only extortion if you create the threat and then profit from it.

C) Contract isn’t enforceable if you try to give something that can’t be given away (cotton alottment, Duncan)

1. the note wasn’t enforceable because the land wasn’t transferable.  

III. Consideration

A) Consideration – benefit received by the promisor or detriment to the promissee.  Consideration can either be something you were not legally required to do or forbearance from something you could have done.

B) Bargains – Generally, a bargain constitutes consideration.  A bargained-for promise is enforceable.  

C) Bargain promises

1. Bargains are when each party views his promise or performance as the price of the other’s promise or performance.  A bargain constitutes consideration.  

2. Forbearance, even that that benefits the promisee, can count as consideration. – Hamer, R71

(a) Uncle promised to give $5K if nephew would give up drinking, smoking, playing billards and swearing

(b) doesn’t matter if it helps the person promising to give it up or not.

(c) it’s immaterial whether the forbearance would have been undertaken regardless of the contract.  all that matters is that is what was bargained for.

(d) Doesn’t matter that the promisor didn’t receive any benefit, all that matters is that he incurred the legal detriment of the duty to pay.

3. Love and affection are not enough for consideration.  – Fischer

(a) Dad gave Bertha deed to house, she gave him $1

(b) Because love and affection was the primary motive for the conveyance to Bertha, it’s not sufficient consideration.  They completely lacked the bargain element.

(c) The dollar was just nominal.

(d) Schnell v. Nell -- Structure similar to Fisher.  Mentions inadequacy does not matter. One cent is merely nominal and intended to be so because relates back to bargain issue and whether or not something was sought or given in promise. Unilateral one-sided gift, not enough consideration to make it a gift.  Money for money is always a tricky scenario and difficult to say that 1 cent is worth $200.

4. Equal value is not required.  -- Batsakis

(a) Fairness of an agreed exchange is generally irerelevant.  All that matters is that is was bargained for.  

(b) But inequality in consideration may go to determining capacity, fraud or duress.  

5. Forbearance to sue on an enforceable claim is not sufficient consideration.   – Duncan.
(a) modern rule – a promise to surrender or forbear from asserting a claim  is sufficient consideration f the promisor’s belief in the validity of the claim is either reasonable or is held good faith.  R74.  

IV. Moral Obligations

A) Promises made out of a sense of honor or morality are generally not enforceable (Moral responsibility varies from person to person and courts wouldn’t be able to determine what’s moral and what’s not)

B) Majority view - Moral obligation is not enough to constitute consideration. – Mills

C) Minority view - Moral consideration can support a promise.  – Webb 

1. The real benefit (living) wasn’t bargained for but detriment to the promisee or benefit to the promisor is suficient consideration.

V. Promissory Estoppel :  Reliance on a Promise as Consideration

A) Promises which foreseeably induce reliance on the part of the promisee will often be enforceable without consideration (R 90). Where one party to an oral agreement foreseeably and reasonably relies to his detriment on the existence of the agreement, the court may enforce the agreement notwithstanding the Statute, if this is the only way to avoid injustice.

B) Traditional view :  One relied on promise of another at own risk, not enforceable unless one had given legal consideration for the promise.  – Kirksey.

C) Modern view : Promies which induced reliance are enforceable as long as the reliance was reasonable and foreseeable.  
1. A written promise to give a gift will generally be binding if they relied on it, even if no consideration.  – Allegheny College

2. Restatement only allows for recovery of reliance damages.  

D) Applications of Promissory Estoppel

1. Promise to Obtain Insurance -  Contract with Consideration

(a) East Providence Credit Union

(i) Had contract that D would get insurance, with P getting it if D failed to.  

(ii) Holding – there was a contract with consideration.  Court discusses §90 but relies on consideration instead (hard to show that the reason D didn’t get insurance is because they knew P would get it for them.  Looks like D couldn’t get it anyway)

2. Promise to Give Land - Part Performance

(a) Part performance can serve as consideration – Seavy.

(i) The fact that Pl had been occupying the land and spending money on it makes the gift enforceable.  Serves the same purpose as reliance.

3. Promise of Permanent Employment

(a) Pl’s reliance is not enough to constitute consideration. – Forrer

(b) D’s actions were meant to induce reliance and P relied but D fulfilled.  The promise of permannt employment is a promise for a job that includes termination at will.

(c) Court’s disfavor permanent employment.

E) Promissory Estoppel and Statute of Frauds

1. Neither promissory estoppel (reliance) nor part performance may be used to avoid the SoF.  It’s too easy for the employee to allege reliance.  -- Stearns

(a) After all, they did employ  him for some time.  

2. Nat Nal Case

(a) There is no overreaching contract because any party can stop it at any time without notice.  Each offer and acceptance is a small contract in itself so it is outside the SoF because each one is less than a year.

F) Adjustments to Contracts

1. Agreement to alter the lease is not enforceable unless it is supported by consideration – Levine

(a) Partial payment cannot be recognized as full payment unless there is an agreement supported by consideration.  There wasn’t here. The benefit of keeping the space rented doesn’t count as consideration because it was something the lessors were supposed to get and the lessees give anyway.

(b) CA Civil Code – have to put it in writing and have part performance in order to modify this common law rule

G) Idea Submission Case?

VI. Promises of Limited Commitment

A) Implied Promises

1. Where P didn’t specifically promise to use reasonable efforts to promote D’s goods, but all compensation to D comes from such efforts, there is a valid promise by P.  –Lady Duff Gordon

(a) D lets other people use her name besides Pl.  D claimed there was never a contract.  

2. Davis v. General Foods – guy who sent in recipe.

Chapter 3 – Offer and Acceptance

I. Mutual Assent – The Requirement of Offer and Acceptance

A) Parties must manifest their mutual assent in the form of offer and acceptance (R22)

B) Objective Test – Would a reasonable person in the shoes of the offeree feel that if they accepted the proposal, they would be in a contract?  To determine this courts look at:

1. the words used

2. surrounding circumstances

3. to whom the proposal was made

4. definiteness and certainty of terms

5. written contract contemplated

C) Requirements of Definiteness and Certainty of Terms

1. Essential terms

(a) parties to the contract

(b) subject matter

(c) time for performance

(i) if nothing is said, courts read in “within a reasonable time”

(d) price

(i) if there is no price and it is clear a charge was intended, the courts will read it in (usually market value) but the won’t if the price term is indefinite, or to vague to be enforceable

2. Implication of reasonable terms

(a) the above terms must be express or reasonably implied (reflecting the general policy of liberal construction so as to uphold the expectations of the parties)

3. UCC

(a) The omission of one or more essential terms doesn’t render the offer invalid so long as it appears the parties intended to make contract and there is a reasonably certain basis for giving an appropriate remedy.  2-204

(i) price – 2-305

(ii) place of delivery – 2-308

(iii) time for shipment – 2-309

(iv) time for payment – 2-310

D) Definite Terms

1. There must be definite terms in the offer -- Moulton

(a) Letter D sent P about sale of salt was too general to be considered an offer.  All the power to contract was in one party’s hands, the buyer.  Maybe if it had had the quantity they were willing to sell (some, all, etc.)  in the letter. 

(b) First come, first serve – counts as an offer to the first person, but no one else.

E) There must definite terms in the contract – Joseph Martin

1. The period of time was left open to negotiation so it wasn’t enforceable.  If they have to agree to terms to renew the contract, neither party was ever bound.  

2. A party must consent to an obligation before a court will hold him to it.

F) Letters of Intent

1. A letter of intent is not enforceable if it is contingent on the completion of a definite agreement.  – Empro

(a) P said in its letter that is did not intend to be bound, it cannot change it’s mind now.  Besides, there wasn’t enough specificity in the contract.  

2. Compare with Billings where it was enforceable.  Billings had already agreed on everything, the writing was memorializing the contract.

II. Offer

A) Offeror May Establish Time Limit

1. In unilateral prize winning contracts, the offer remains open until withdrawn.  -- Cobaugh

(a) Consideration – advertising for promisor, promisee has to play the hole (which he doesn’t already have to do)

(b) Promisee’s subjective intent doesn’t matter, court’s determine what was reasonable to believe.

B) Ambiguity

1. Ambiguities are either latent or patent

(a) latent ambiguity – where the offer or acceptance appears certain but uncertainty arises in the extrinsic facts.  Raffles.

(b) patent ambiguity – where the uncertainty is obvious in the contract.  probably not enforceable at all.  

2. If the contract is subject to two possible determinations and the parties each had a different one in mind, there is no contract.  – Raffles 

(a) Peerless ship case.  it was a mutual mistake so it’s not enforceable.

3. Where both parties are aware

(a) if both parties know or have reason to know of the uncertainty, there will be a contract only if in fact both parties were thinking the same thing about the ambiguous words.

4. Where only one party knows

(a) There is a binding contract based on what the innocent / ignorant party in fact (subjectively) intended

C) Employee handbook contracts are not necessarily contracts, but that doesn’t mean they aren’t ever.  -- University Patent

1. Theories involved are too fact intensive, can’t determine on the pleadings.

2. if there’s any disclaimer or lack of clear intent to be legally bound, you’re not given any legal affect to these employee handbook

3. you can bookstrap your way into an employee handbook contract if there are statement in the handbook that seem to offer various benefits and there is a protacted period of performance by the employee

4. remedy – specific performance because IP, like property, is assumed to be unique.

D) Offeror May Control Mode of Acceptance

1. Time period

(a) begins to run from moment the offeree gets the offer (R51)

(b) if no time specified, reasonable time period for the situation (R40)

(i) If it’s reasonable to assume the offer is still good, the offer is still open.  –Klick-Lewis

2. Unilateral vs. Bilateral contracts

(a) Unilateral - “I will pay you $ if you do X

(b) Bilateral – “I will pay you $ if you promise to do X”

(c) Presumption of bilateral contracts – Davis, R31, 2-206

(i) Where there is uncertainty about whether it’s unilateral or bilateral, there’s a presumption of bilateral.

(ii) Because this was bilateral, the Davis’ get enforcement.  

3. Offers are revoked upon death or insanity of Offeror

(a) Offer is automatically terminated upon death or insanity.  R48

(b) Compare with options, which do not end unless the performance of the individual was essential part of the proposed contract.  R35A

4. Offeror can always revoke before acceptance with some exceptions:  R41.

(a) Where the offeree has rendered substantial part performance, courts will not permit revocation of the unilateral offer.

(i) Implied Promise Not to Revoke

(1) Where offeror offers to convey property when an act is performed, the contract is formed when the offerree begins performance of the act.  – Brackenbury

a. There was substantial part performance, so the unilateral contract is enforceable.  

III. Reinforcing Offers Through Options and Reliance

A) Promissory Estoppel – Detrimental Reliance on a Promise

1. Detrimental Reliance on a Promise

(a) Where the general contractor relied on the subcontractor’s bid and is unable to find another subcontractor for the same amount of money, that reliance counts as consideration.  – Drennan

(i) The bid isn’t a contract but it becomes one when the gc gets the contract (or when he tells the sc that he got it).  This applies in almost every state – be careful before you bid!

B) Revocation of Offers for Sale of Goods Under U.C.C.

1. A signed, written offer which states that it will be kept open, is irrevocable for that time.  (but that period can’t exceed 3 months).  2-205.

C) Reliance on Negotiations

1. When one party relies to his detriment on the other’s promise, and such reliance was foreseeable, the party can recover damages.  – Hoffman

(a) Hoffman relied on D’s promises that what he had was enough to start a store.  

(b) Compare with Embro, less of a specified agreement here but enforceable.  

(c) Only allows reliance damages because that’s the basis of liability.

IV. Conduct Concluding a Bargain

A) Counter Offer

1. Counter offer different from offer terminates original offer.  Counter-counter offer that repeats original reinstates the original – Livingstone

2. Last Shot Rule – Whoever fires the last shot wins.  Common Law

3. UCC Application

(a) Offeree’s insertion of different terms do not necessarily constitute a rejection.  If the offeree intends to accept and the offer didn’t expressly limit acceptance to it’s terms, it’s a binding contract.  

(b) If between merchants -  see 2-207

(c) A buyer’s purchase order that said it supersedes all other agreements, does not supersede the original offer if the terms are different.  – Idaho Power

(i) Court says the general language of the p.o prevail which brings it out of 2-207.  Seller’s form prevails because buyer would have had to be very explicit in saying “my terms only” if they wanted to use the UCC (not a material alteration and no notice of objection to their particular terms).

B) Click & Shrink Wrap Agreements

1. Step Save Data Systems

2. ProCD

3. Hill v. Gateway

C) Infancy Defense

1. A contract entered into with a minor is voidable by the minor.  The contract can be ratified after the minor is of age, either by agreement or conduct.  – In re Score Board.

2. The conduct of the parties show that they were in a contract.  

V. Parol Evidence Rule

A) For the most part, if there is a final contract that the parties intended to be a final representations of their interests, evidence of prior agreements is not permissible

B) Exceptions

1. To show “collateral oral agreement”

(a) Making two separate agreements that are related and supported by the same consideration.  

(b) Three Factor Test to Determine if Parol Evidence is Admitted

(i) The oral agreement must be part of the same agreement (collateral)

(ii) must not contradict express or implied provisions of the written one.

(iii) must be an issue or term that the parties would not ordinarily include in the written

(1) Mitchell 

a. ice house across the road – didn’t fit the third factor.

(2) Hatley – “Natural and Ordinary Test”

a. Kicking one party off of the lease, 30 or 60 days?

b. Evidence of an oral agreement can be used where there is a written agreement covering the transaction, so long as the oral agreement is not inconsistent and might have been made as a separate agreement.

c. The parties were not sophisticated, they could have left it off.  

2. To explain or interpret terms of written agreement

(a) You can always accept evidence that goes to the party’s intentions, even if the term seems clear and unambiguous on its face. – PG&E

(i) PG&E case illustrates the two theories, Four Corners and Contextual

(ii) PG&E case is the outlyer.  

3. To show fraud

4. To reform contracts in case of mutual mistake

5. To prove existence of condition precedent to written agreement

C) Valente Kritzer Video v. Pickney??

D) Lansing Research v. Sybron

1. The common sense outcome in this case (not introducing extrinsic evidence) is more indicative of courts in general.  Agreement might seem to be straight forward but extrinsic evidence is still needed to interpret an additional term.  

2. Procedural fairness vs. Substantive Fairness

(a) procedural – issues with the process by which the contract was formed

(b) substantive – one sidedness, simply unfair

VI. Assent to Standardized Agreement

A) Mundy Silverware case – if the changes in the policy are clear and pointed out, the changes are enforceable.  

B) Unconscionability

1. Contracts are not enforceable if they are unconscionable.  UCC 2-302, R234

2. Richards Trucking case – You can’t sign away all your rights like that, too  broad, overbreadth of provision.  Indicative of an unfair bargaining process.

3. Procedural

(a) unequal bargaining power.  you can have unequal bargaining power and still have a fair deal.  and the other way around.  

4. Substantive

Chapter 4 – Policing the Bargain

I. Disaffirmance of contract

A) Infancy

1. Contracts with a minor are voidable by the minor or enforceable against the adult.  Minor is entitled to recover all consideration he has conferred and give back as much of the consideration that’s in his possession.  A minor is always liable for the reasonable value of the necessities furnished to him.  – Halbman

(a) Fraud, misrepresentation and will destruction of property are outside of the infancy defense.

(b) You have to be able to contract with minors for necessities.  

B) Undue Influence

1. Where a party pleads weakened mental condition and overpersuasion that overcomes the will without convincing the judgment, that is undue influence

(a) equitable counterpart to common law duress. 

(b) Odorizzi – homosexual teacher case

2. Undue Influence

(a) undue susceptibility – Pl’s state of mind

(b) excessive strength --  D’s actions

C) Duress

1. Unlawful threat or action.  The coercion must originate in the person receiving the benefit though (not like Batsakis)

2. A contract modification done under threat of economic duress is not enforceable.  – Austin Instruments

(a)  Austin - gov’t contract case.

3. Performance of a preexisting legal duty is not sufficient consideration and therefore renders any contract modification based on such consideration unenforceable.  -- Alaska

(a) Alaksa – ship case, classic example of hold up strategy

(b) Have to show that you couldn’t get the goods from somewhere else.

(c) Threat doesn’t have to be illegal.  Have to determine whether or not the threatening party created the threat (compare with Odorizzi and Batsakis)

(d) Breach of contract action is not enough redress for the plaintiff here.  Ongoing relationship which would affect their reputation.  (similar to specific performance)

(e) There was no additional consideration for the modification.  But consideration is a difficult policing tool because mere inadequacy of consideration is not a defense (Batsakis).  That’s why court relies on economic duress doctrine.

4. In a non-duress situation, parties are free to tear up a K and start over (where there is novation, a clear indication of their intent). – Schwartzreich. 

D) Fraud / Misrepresentation

1. A seller’s partial disclosure can be grounds for misrepresentation.  – Cushman

(a) Cushman – hard water case.

(b) Court granted money for replacement of the system.  The remedy is going to depend on the seriousness of the problem.  

2. There is no misrepresentation if it was easy for the buyer to find out on his own.  – Matthews (parking case)

3. Historical

(a) Some cases had required intent to misrepresent, some said you had to make an affirmative statement.

(b) Duty to Speak

(i) Husband in Cushman might have duty to speak because there wasn’t an easy way for the buyer to find out it was sulfur water.  But unclear if there is a general duty to speak, irregardless of whether the buyer asks.

(ii) Geologist is not required to speak because you want to encourage people to invest in private information without taking advantage of the other party.

E) Impossibilities

1. No impossibility in early common law.

2. The owner of a building will be excused from performance if the building accidentally burns down, making performance impossible.  Do still have to pay restitution though (deposit, etc.).  – Taylor

(a) The existence of the Hall was so fundamental to the contract that there was an implied condition (that the Hall existed).

(b) If one of the parties did consider the possibility and the contract is silent about it – that party should bear the cost of the risk  because they considered it but were willing to enter into the contract anyway.

3. Act of God

(a) If the goods are not identified in the contract, destruction of the seller’s particular goods does not excuse performance.  – Bunge

(i) Crop can be identified as easily as having seller drive by and inspect the crop.

(ii) UCC – 2-613, 2-615

II. Changes and Modfications

A) A contract saying all changes have to be in writing can be modified orally. – Universal Builders

1. The condition that all changes be in writing is waived when its enforcement would result in something approaching fraud.

2. Liability can be based on:

(a) the extra work may be said to have been done under an oral agreement separate from the written contract and not containing the requirement of written authorization.

(b) if the requirement of an authorization were viewed as a condition, equity requires that it be considered waived, since enforcement would result in fraud.

B) Accord and Satisfaction

1. accord – an executory contract to discharge an existing contractual duty.  Has to have consideration to be enforceable.

2. satisfaction – the performance of the accord agreement.  discharges both the accord agreement and the prior contractual duty.

3. liquidated debts – there is no accord and satisfaction for liquidated debts.  can’t just write “full payment” if it’s not. – School Lines

4. Unliquidated debts

(a) A payee can’t avoid a “payment in full” condition just by writing “partial payment” on the check.  He could always not cash it. – Marton

(b) you would have to take a pretty big hit to qualify the situation as duress.

5. Liquidated debts

(a) If the debt is liquidated (undisputed and now due) there is no accord and satisfaction.  – School Lines

6. You can try to control the impact of accord and satisfaction.  – Kilander

(a) You can collect the tender ‘final’ payment ‘under protest’ or with some other express reservation of rights.

(b) You can try to cut off the “reverse check trick” with the terms of your accord.

(c) You can cut off the reservation option in the terms of your offer (accord).

(d) But, this is difficult to do at the beginning.

III. Mistake

A) Mutual mistake

1. When both parties are mistaken as to a material fact when they enter into a contract, the contract is voidable by either party if enforcement would make performance by that party significantly more burdensome than it would have been absent the mistake, and at the time of the bargaining, the fact in question was not one as to which the parties realized there was doubt.  R(1) 502

(a) Raffles

B) Unilateral mistake

1. There is no relief for a purely unilateral mistake.

C) Mistake in Basic Assumptions

1. Where a contract exists but one or both of the parties executed the contract under a mistake as to some basic fact affecting the value of the contract.

(a) Normal remedy is rescission

(b) Mistake must be “basic”

(i) basic – one going to the nature or identity of the subject matter

(ii) Buyer plaintiff – getting apples when she and seller meant to do oranges.  usually done under a breach of warranty, not mistake.  buyer is favored.  

(iii) Seller plaintiff – having sold something more valuable than he realized.  Mistake analysis must be used but it is awkward.

2. There was a mutual mistake as to the substance of the contract.  – Sherwood

(a) pregnant cow case

(b) the deal would not have been made had the mistake been known.

(c) Dissent – there was no mutual mistake because buyer thought it would breed.

3. The contract is voidable if one party knew or had reason to know that there was a unilateral mistake.  (subcontractor bid case, Elsinore)

4. A buyer of real estate can cancel a deed and obtain restitution if there was mutual mistake.  – Hinson

5. A builder can be held liable for an innocent misrepresentation.  – Johnson.

6. Partial Disclosure

(a) A seller’s partial disclosure can be grounds for liability for misrepresentation.  – Cushman

(i) When a seller has, and represents that he has, full information but discloses only part of the information while leading the buyer to believe it was a full disclosure, the seller commits fraud if the words and conduct induce reliance by the buyer.

(ii) Not required to show intention to misrepresent.

(iii) Court’s willingness to grant one type of remedy or another depends on the seriousness of the harm.

(iv) Duty to Speak

(1) Husband might have had a duty to speak because there wasn’t an easy way for the buyer to find out about the water.  Definitely has a duty to speak when wife says the wrong thing

(2) If the buyer says clean water is important to him but doesn’t directly ask – there is still a duty in VT to speak.

(3) But, is there a general duty to speak?

(b) You can never rely on sales “puffery.” – Matthews

(i) apartment parking case

IV. Justified NonPerformance

A) Early common law had no such thing as impossibility.  

B) A promisor’s duty to perform is discharged where, after the contract was entered into, that which he promised to do has become, without his fault, objectively impossible to fulfill.  If the promised performance is the major undertaking of the contract, this will discharge both parties from everything.  R(1) 457

C) If the impossibility is something that existed before they entered into the contract, it’s an issue of mistake

D) Objective performance – it couldn’t be done by anyone.  Subjective performance means it couldn’t be done by the promisor.  Under most jurisdictions, it has to be objective.  Subjective doesn’t count because he is held to “assume the risk” of his own inability to perform when he entered into the contract.

E) Supervening Destruction or Nonexistence of Subject Matter

1. The owner of a building is excused from performance by the accidental destruction of the building which made performance of the contract impossible.  – Taylor

(a) The existence of the hall was so fundamental to the contract that there was an implied condition, that the Hall existed.

(b) Was the supervening event contemplated by one of the parties?

(i) and the contract is silent about it- then whoever considered it should bear the risk

(ii) and they put in a provision about it – then the contract would be enforceable.

(c) If they’re completely excused, they do still have to pay restitution (give the deposit back, etc.)

2. Frustration of purpose of the contract will excuse performance.  – Krell

(a) coronation case

(b) Four Requisite Elements

(i) supervening act or event

(ii) the act was not reasonably foreseeable at the creation of the contract

(iii) the purpose of the contract was known and recognized by both parties at the creation of the contract

(iv) the act totally or nearly destroys the purpose of the contract.  

(c) Dissent – but contract was not impossible to perform

3. Where an Act of God destroys the goods that the seller intended to deliver, but those goods were not identified in the contract, the seller is not excused from performance.  – Bunge

(a) Can be identified as easily as having the buyer drive back and inspect the crop.

V. Inequality in the exchange

A) Procedural unconscionability

1. unfair methods of dealing that result in unjust enrichment.  includes misrepresentation, nondisclosure, duress, undue influence, etc.

B) Substantive unconscoinability

1. bad bargains (inadequate consideration, financial hardship to one party) that’s made in an arm’s length transaction, and lacking any other element of duress, fraud, or undue influence.  

2. A contract can be unconscionable because the value given and the value exchanged are highly disproportionate.  – Waters

C) Administrative unconscionability

1. Harsh contract provisions relating to the enforcement of bargains.  Particularly, collection procedures that legally sanctioned but subject to abuse.

2. Are given equitable remedies.

3. A seller’s contract provision on repossession is unconscionable where there is inequality of bargaining positions.  – Williams

(a) the woman on welfare and stereo

(b) common law rule of caveat emptor is modified by 2-302

4. A clause may be unconscionable because it is not substantively reasonable when the parties have disparate bargaining power.  – Gianni Sport

(a) Relevant factors include the relative bargaining power of the parties, including their economic strengths and alternative sources of supply and the substantive reasonableness of the challenged provision

(b) Court found that the large garment buyer could bully around the smaller manufacturer.  The clause was just unfair because it required the maker to make them but didn’t require the buyer to take them.

Chapter 5 – Performance and Breach of Contract

I. Express Conditions 

A) condition precedent – one which must occur in order to create an absolute duty of performance.  there is no duty owed until after this happens

B) conditions concurrent – mutually dependent performances capable of nearly simultaneous execution.  only when the parties are bound to perform at the same time.  i.e. a sales contract where payment and deliver happen at the same time

C) condition subsequent – one which the occurrence of the condition extinguishes a previously absolute duty to perform.  i.e. an employment contract where employee agrees to work until he is called into military duty.

D) Conditions vs. Covenants

1. conditions – a fact or event, the happening or non-happening of which creates or extinguishes a duty to perform.

2. covenant – an absolute, unconditional promise to perform some act.  a failure to perform a covenant is always a breach of contract per se.

E) Preference for Covenant

1. Where It is uncertain whether a contract provision creates a promise or an express condition, courts prefer to interpret it as a promise.  – Howard

(a) The law opposes forfeitures so it favors creating promises and just having it result in breach, rather than forfeit.  

F) Excuse of Conditions

1. Impossibility – Impossibility that would discharge the promisor’s duty to perform will also excuse a condition if a debt for previous performance rendered has already arisen and the condition is only an incidental one.

2. Temporary Incapacity

(a) Where an insurance policy requires timely notice as a condition to payment, the excuse of the condition does not continue after the insured’s incapacity is cured.  – Royal Globe

3. Waiver and Estoppel

(a) Waiver

(i) A party relinquishes one of their rights at one point in time.  Reliance is a red herring – stay away from it when discussing waiver.

(ii) An acceptance may not constitute a waiver.  A condition precedent may be waived.  – Clark

(1) The writing of the law book was the bargained-for consideration; therefore the condition of P’s abstinence could be waived.

(iii) UCC

(1) An attempt at modification can be a waiver.  It can be a waiver without being a modification.  2-208, 2-209

II. Conditions of Satisfaction and Timeliness

A) When performance is conditional on the satisfaction of a third party, most courts take the position that the condition of satisfaction is met only when the third party is personally satisfied, provided that their opinion is rendered honestly and in good faith  Their dissatisfaction cannot be impeached and the condition excused merely by showing that a reasonable person would have been satisfied.  (Fursmidt)

B) Specified Grounds for Satisfaction

1. When satisfaction of a condition depends upon certification of a nonparty and the grounds for denial are contractually established, denial on other grounds excuses the condition.

C) A condition of satisfaction may be excused if it is impracticable.  – Grenier

1. The engineer didn’t write letters of certification. 

2. The occurrence of the condition was not a material part of the exchange so it can be excused because insistence on an impracticable condition was not in the contemplation of the parties when they created the contract.

D) If the contract requires satisfaction of one of the parties, all that matters is if his satisfaction is honest.  Doesn’t matter if it’s reasonable or not. – Fursmidt

1. illustration of a strict, 4 corners interpretation of the contract

III. Implied Conditions

A) Implied in fact
1. conditions that the parties would probably have agreed to had they thought about it.  whatever conditions are inherent in and necessary to the promises made.  

2. Test – Would a reasonable person feel that the parties had contracted with the understanding, even if not expressly stated?

3. Implied condition of good faith – this condition is fundamental to all contracts.  1-203

B) Implied in law Conditions

1. Certain conditions which were not expressly provided by the parties and which are not necessarily of the type that the parties would have agreed upon may nevertheless be implied by the courts in the interest of fairness and justice.  R(1) 253

2. Three types of Covenants (Kingston)

(a) Mutual and independent – either party may recover damages from the other in the event of a breach.  an alleged breach by one does not excuse the other

(b) Conditional and dependent – performance of one party depends on the prior performance of the other.

(c) Simultaneous – self explanatory.

3.   Modern view

(a) Each party’s performance is deemed an implied in law condition to the other’s obligation to perform.  R(1)266

IV. Breach and Legal Constructs to Protect the Exchange

A) Whether breach excuses the duty of counterperformance depends on whether the breach is “material” or “minor.”

1. Restatement Factors for Determining Material vs. Minor (R(1)275)

(a) Extent to which breaching party has already performed.  Breach at the outset is more likely to be a material breach.

(b) Whether the breach was willful, negligent or innocent.  Willful breaches are more likely to be material

(c) The greater or lesser uncertainty that the party failing to perform will perform the remainder of the contract

(d) The extent to which the nonbreaching, injured party will obtain the benefit they expected from the contract.

(e) The extent to which the nonbreaching injured party can be adequately compensated

(f) The degree of hardship imposed on the nonbreaching party by holding the breach to be material and terminating all his rights under the contract.

2. Material Breach – Gives rise to action for breach of entire contract

3. Minor Breach – Gives rise to action for whatever damages were caused by the breach.

B) Purchaser is not required to accept less than the exact quantity.  – Prescott

C) Curing Defects

1. A vendee cannot recover money paid on a contract without tendering performance when the vendor’s title is curably defective.  – Cohen

(a) swimming pool case

(b) Owner wasn’t discharged from his duty to perform, was held in breach.  Defects could have been remedied with some kind of notice.  Defects might not have been material enough in total at the closing anyway.

2. Caporale case?

3. If the seller gives notice and acts within the contract time to cure the defect (make a conforming delivery), the buyer is not discharged from his duty to perform.  – Bartus

(a) hearing aid case

(b) Relying on the bad tender has to be reasonable.  It was reasonable for the hearing aid manufacturers to think that he would like the newer model.

(c) UCC 2-508

D) Excuse of Performance by Substantial Performance

1. Condition for complete performance may be excused if the party has rendered substantial performance.  The other party’s counterperformance then becomes absolute, although she may deduct any damages suffered because of the partial performance by the other party.

2. What constitutes substantial performance

(a) Courts have yet to agree on this

(b) Modern trend – whether the breach of contract by the performing party is a material or minor one.  They place a lot of weight on the willful factor.

3. Measure of Damages

(a) Where the performance is “substantial”, the performing party is entitled to enforce the contract.  However, the other party is entitled to deduct or offset from the amount due whatever damages he has suffered from the defective performance.

(b) Cost of completion is the usual.

(c) A builder has substantially performed on a contract when, although there were no detailed construction plans, the builder performed the basic purpose required under the contract.  – Plante

(d) Economic waste

(i) Where the harm to the owner is so slight as to offset practically nothing, the court may disregard the general rule.  – Jacob

(e) Where a purchaser breaches a contract to buy, a court can order specific performance in the amount of the purchase price.  – Osborne

Chapter 6 – Third Party Rights and Obligations

I. Third Party Beneficiary Contracts

A) Modern law- third party beneficiary contracts are enforceable by the third party subject to certain rules

1. Third party must be a donee beneficiary or a creditor beneficiary

2. contract must be primarily for the benefit of the third party, etc., etc.

B) A creditor may bring an action against a promisor for breach of his promise to pay.  – Lawrence

1. Once a promise is made for the benefit of another, he may bring an action for its breach.

II. Assignment and Delegation

A) Assignment – gives the assignee a direct right against the obligor under the contract.  

1. The possibility that D might have to extend credit to a third party does not render the contract unassignable since, by the express terms of the agreement, the option was binding upon assigns and P tendered payment of the entire sum.

B) Delegation – original party always remains liable for performance.

1. A service contract is assignable when there is nothing unique about the services to be provided as long as the assignee performs the services at the same level of quality.  – Macke.

(a) LL calls this an assignment, Merges says delegation

Relevant Sections of the UCC

I. 2-201 – Formal Requirements; Statute of Frauds

A) When the UCC does not apply

1. the value is less than $500 (unless there is a writing)

B) UCC still applies if

1. (3)(a) – Specially Manufactured

(a) The seller wouldn’t have started if you hadn’t asked him to.  The fact that he’s making is proof of a contract

2. (3)(b) – Judicial Admissions

(a) If you submit a court document, give testimony – that’s evidence you were in a contract (you wouldn’t lie under oath)

3. (3)(c) – Goods Accepted or Paid For

(a) Once the good is paid for, that’s evidence of a contract

II. 2-202 -- Final Written Expression:  Parol or Extrinsic Evidence

III. 2-204 – Formation in General

A) Can take the actions of the parties toward the formation of a contract or sometimes the conduct can trigger the existence of a contract all together.

B) The main thing determining the terms of a contract is the conduct between the parties.  

C) There can be a contract even if one or more terms is left open.

IV. 2-206 – Offer and Acceptance in Formation of Contract

V. 2-207 – Additional Terms in Acceptance or Confirmation

A) (1) 

1. addresses whether or not there is an agreement on the documents

2. “definitely and seasonable expression of acceptance”

B) (2)  Additional Terms

1. Additional – entirely new term that only one party speaks of

2. different / conflicting – different terms just cancel each other out

3. Additional terms are part of the contract with three exceptions

(a) “my terms only” 

(b) material alterations

(c) notice of objection

4. “unless clase” – turns what would have been a counter offer into a conditional acceptance.

(a) the power of the deal formation is back in the hands of the last offer (~last shot)

(b) “I accept your offer if you accept my offer”

C) (3)

1. can have affect under two situations

(a) where there is never binding acceptance – looks at conduct to see if it is part of the agreement

(b) it can take a proposal and make it part of the contract by behavior

D) UCITA

1. Section 203(4)

(a) The contract is formed when the electronic acceptance is received (reverses common law rule that it’s formed when posted.  puts risk on party sending message instead of the one receiving it)  So, if it’s important, get a confirmation or something

2. Section 204

(a) Same as UCC 2-207, extended to electronic context.

(b) Applies material alteration and knock out rule to different and additional terms, not just additional terms.

3. Section 208

(a) If there is an electronic licensing that covers a transaction, all the terms apply if the licensee, the person who agree to it, shows any manifestation or assent.

(b) Makes all the terms before “If you agree, click here” enforceable.

(c) New terms – can apply after use if the recipient had reason to know that they were there.  As long as you know more terms are coming, you’re bound by those terms.  

(d) Exceptions – anything in the act that precludes enforceability or is unconscionable (209)

4. Section 209

(a) Things are automatically in unless one of the following conditions is met (i.e. unconscionable)

(b) passed in VA, not signed yet.

VI. 2-208 – Course of Performance or Practical Construction

VII. 2-209 – Modification, Rescission and Waiver

A) (1) – An agreement modifying a contract within this Article needs no consideration to be binding

B) you can’t modify a “no oral modifications” clause

C) (4) – an attempt at modification or rescission may be a waiver.

VIII. 2-210 – Delegation of Performance; Assignment of Rights

Part 3

General Obligation and Construction of Contract

IX. 2-302 – Unconscionable Contract or Clause

A) Can enforce the contract without that clause, void the whole thing, or limit the applicability of the clause

X. 2-305 – Open Price Term

A) It can still be a contract even if they left the price open if they intended to make a contract

XI. 2-306 – Output, Requirements and Exclusive Dealings

A) (2) restates holding in Lady Duff Gordan.  The code implies a duty to use best efforts, not reasonable efforts.

XII. 2-309 – Absence of Specific Time Provisions; Notice of Termination

XIII. 2-310 – Open Time for Payment or Running of Credit

XIV. 2-311 – Options and Cooperation Respecting Performance

XV. 2-313 – Express Warranties by Affirmation, Promise, Description, Sample

XVI. 2-314 – Implied Warranty; Marchantability; Usage of Trade

XVII. 2-315 – Implied Warranty; Fitness for a Particular Purpose

XVIII. 2-316 – Exclusion or Modification of Warranties

Part 5

Performance

XIX. 2-508 – Cure by Seller of Improper Tender or Delivery; Replacement

A) Cure – if the seller gives notice and acts within the contract time, the seller may make a conforming delivery

Part 6

Breach, Repudiation and Excuse
XX. 2-601 – Buyer’s Rights on Improper Delivery

A) Perfect tender rule – buyer has the right to receive what was contracted for.  Buyer can accept the whole, reject the whole or accept part.

XXI. 2-602 – Manner and Effect of Rightful Rejection

A) more common and more important

B) “reject” – buyer can reject product but seller does still have some options

XXII. 2-606 – What Constitutes Acceptance of Goods

XXIII. 2-608 – Revocation of Acceptance

A) don’t want to hold someone to a contract if they discover defects later.

B) it’s just slightly different notice requirements from 2-602.  that’s all that matters for us.  (matters more for matters of insurance or credit).  different in terms of timing.

XXIV. 2-610 – Anticipatory Repudiation

XXV. 2-611 – Retraction of Anticipatory Repudiation

XXVI. 2-612 – Installment Contract ; Breach

XXVII. 2-613 – Casualty to Identified Goods

A) if the goods suffer casualty without fault of either party before the risk of loss passes to the buyer and the loss is total, the contract is voided

XXVIII. 2-614 – Substituted Performance

XXIX. Section 2-615 – Excuse by Failure of Presupposed Conditions

A) Impracticability

B) When performance has become irrelevant or difficult (buying ingredients for something that later becomes illegal).

C) Provided for in modern contracts with the “Force Majeure” clause for a collection of supervening events.  Actually provides an excuse for more causes than the UCC does.

Part 7

Remedies
XXX. 2-702 – Seller’s Remedies on Discovery of Buyer’s Insolvency

XXXI. 2-703 – Seller’s Remedies in General

XXXII. 2-706 – Seller’s Resale Including Contract for Resale 

A) On buyer’s refusal to purchase the goods contracted for, S has the right to sell the goods in a commercially reasonable manner.  If she does so, S can recover from B the difference between the contract price and the resale price, rather than the different between the contract price and market price.

XXXIII. 2-708 – Seller’s Damages for Non-acceptance or Repudiation

A) If S does not resell, then she gets the difference between the contract price and the market price

B) If S resells, S is not accountable for any profit made on the resell.

XXXIV. 2-709 – Action for the Price

A) If they contracted for identified goods and S is unable to resell them, B is liable for the full contract price.  

XXXV.  2-711- Buyer’s Remedies in General

XXXVI. 2-712 – Buyer Getting Substitute Goods

XXXVII. 2-715 – Buyer’s Incidental and Consequential Damages

A) (2)(a) consequential damages include those things which the seller had reason to know of

XXXVIII. 2-723 – Proof of Market Price:  Time and Place

A) (1) often the general rule - price of the goods prevailing at the time when the party learned of the repudiation

1. what does it mean when the party learned?

(e) Oloffson – when you learn of the breach.

(f) Cosden

(i) learning of the breach can’t mean the time of performance because that would invalidate other sections (2-610 and 2-712)

(ii) 2-610 (b) :  even if told repudiating party that you might wait for performance, can still seek remedy for breach.

(g) So?  it’s common in the UCC to have a conflict in interpretation.  the best way to resolve that is to look to other sections of the code.

B) you get the difference between market price and contract price

C) market price for the UCC is the same as that defined in Missouri Furnace.

Relevant Sections of the Restatement

I. Section 20 – Intent of the Parties 

A) (1)(a) – in order for the subjective intent of the parties to matter there has to be some objective ambiguity.

II. Section 33 – Certainty

A) Even if a manifestation of intention is intended to be understood as an offer, the terms have to reasonably certain for it to be a contract

B) terms are reasonably certain if they provide a basis for determining a breach and the appropriate remedy.

C) if something is left open, it might not be intended to be an offer or acceptance.

III. Section 45 – Options 

A) Option Contract

1. option – an agreement to keep an offer open.  can be a bi or unilateral contract.  

2. Offeror clearly has consideration.

IV. Section 71 – Mutual Inducement

A) 71(3)(b) – Hamer case

B) If the payment is nominal and NOT the thing that is being bargained for, it doesn’t count.  If it is the thing being bargained for, in theory it should count.  

V. Section 74 - Bargains

A) The contract is valid as long as it was bargained for.  The law is eager to make it enforceable to avoid litigation.  pg. 224

VI. Section 86 - Restitution

A) You don’t need to have an agreement to have restitution.  They lack the element of bargain when they’re formed but they do belong more in contracts than in anything else because there is an agreement.

B) Sometimes cases turn on whether or not the person who performed the service would normally expect payment for that service.

VII. Section 90 – Promissory Estoppel

A) Promissory estoppel – A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only enforcement of the promise.

VIII. Section 209 – Integrated Agreements

A) Codifying Hatley – question for the court as a threshold matter

B) A contract that appears to be complete is meant to be the final expression unless there is evidence to the contrary.

1. evidence to the contrary – the writing being presented isn’t a final agreement, only a proposal, not signed, etc.  

C) You can contract out of this by saying this is our final and complete agreement.

IX. Section 213 – Effect of Integrated Agreement on Prior Agreement

A) (1) – A binding integrated agreement discharges prior agreements if it’s inconsistent

B) (2)

C) (3) not very important.  Not binding typically means it hasn’t been signed, it was a final expression but it’s not binding.

X. Section 214 – Evidence of Prior or Contemporaneous Agreements and Negotiations

A) contemporaneous – very unusual, as you’re both signing

B) Discusses what’s admissible in evidence

1. evidence on completeness, integration and the existence of an integrated agreement in the first place

2. includes the independent vs. collateral issue

3. complete integration – final written expression of that agreement

4. partial integration – Mitchell and Hatley.

5. Other reasons to admit the evidence

(a) meaning of the writing

(b) illegality, fraud, duress, mistake, etc.

(c) ground for granting or denying recission, reformation., etc.

XI. Section 216 – Consistent Additional Terms

A) When it’s partially integrated, you can receive evidence of a consistent additional term.  

B) Definition of Integration

1. agreement is not integrated if a consistent additional term is one that might naturally be omitted from the writing.

XII. Section 224 – Waiver

A) There’s a waiver when there’s something akin to reliance.

B) Performance of a condition that qualifies a promise.  A condition is something that has to be fulfilled in order for the promise to mature.  

C) Condition isn’t met but obligation matures anyway.

XIII. Section 349 – Damages Based on Reliance Interest

A) pg. 93

XIV. Section 356 – Liquidated Damages

A) Liquidated damages are enforceable only in an amount that is reasonable when compared to actual loss.

B) As long as there is kind of equal bargaining power, the penalty is enforceable.

Chapter 8 - STATUTE OF FRAUDS

I. INTRODUCTION 
A) Nature of Statute of Frauds: Most contracts are valid despite the fact that they are only oral. A few types of contracts, however, are unenforceable unless they are in writing. Contracts that are unenforceable unless in writing are said to fall "within the Statute of Frauds." The Statute of Frauds is pretty much identical from state to state.

B) Five categories: There are five categories of contracts which, in almost every state, fall with the Statute of Frauds and must therefore be in writing:

1. Executor: A contract of an executor or administrator to answer for the duty of his decedent

2. Suretyship: A contract to answer for the debt or duty of another.

3. Marriage: A contract made upon consideration of marriage.

4. Land contract: A contract for the sale of an interest in land.

5. One year: A contract that cannot be performed within one year from its making.

6. UCC: Additionally, under the UCC, contracts for the sale of goods must be in writing if they are for a price of $500 or more.
II. THE MARRIAGE PROVISION 
A) Contract made upon consideration of marriage: A promise for which the consideration is marriage or a promise of marriage is within the Statute.

1. Example: Tycoon says to Starlet, his girlfriend, "If you will promise to marry me, I'll transfer to you title to my Malibu beach home even before our marriage." Starlet replies, "It's a deal." No document is signed. If Tycoon changes his mind, Starlet cannot sue to enforce either the promise of marriage or the promise to convey the beach house, since the consideration for both of these promises was her return promise to marry Tycoon. Conversely, if Starlet changes her mind, Tycoon cannot sue for breach either.

2. Exception for mutual promises to marry: But if an oral contract consists solely of mutual promises to marry (with no ancillary promises regarding property transfers), the contract is not within the Statute of Frauds, and is enforceable even though oral. That is, an ordinary oral engagement is an enforceable contract.
III. THE LAND CONTRACT PROVISION 
A) Generally: A promise to transfer or buy any interest in land is within the Statute. The Statute does not apply to the conveyance itself (which is governed by separate statutes everywhere) but rather to a contract providing for the subsequent conveyance of land. 

1. Example: O, the owner of Blackacre, orally promises to convey it to A in return for A's payment of $100,000. If A fails to come up with the $100,000 by closing date, O cannot sue for breach. Conversely, if O refuses to make the conveyance even though A tenders the money, A cannot sue O for breach.

2. Interests in land: The Statute applies to promises to transfer not only a fee simple interest in land, but to transfer most other kinds of interests in land. 

(a) Leases: For instance, a lease is generally an "interest in land," so that a promise to make a lease will generally be unenforceable if not in writing. 

(i) One year or less: But most states have statutes making oral leases enforceable if their duration is one year or less.

(b) Mortgages: A promise to give a mortgage on real property as security for a loan also usually comes within the Statute.

(c) Contracts incidentally related to land: But contracts that relate only incidentally to land are not within the Statute. Thus a contract to build a building is not within the Statute, nor is a promise to lend money with which the borrower will buy land.

B) Part performance: Even if an oral contract for the transfer of an interest in land is not enforceable at the time it is made, subsequent acts by either party may make it enforceable. 

1. Conveyance by vendor: First, if the vendor under an oral land contract makes the contracted-for conveyance, he may recover the contract price.

2. Vendee's part performance: Second, the vendee under an oral land contract may in reliance on the contract take actions which: (1) show that the oral contract was really made; and (2) also create a reliance interest on the part of the vendee in enforcement. Such a vendee may then obtain specific performance (a court order that the vendor must convey the land) even though the contract was originally unenforceable because oral. 

(a) Taking possession and making improvements: For instance, if the vendee pays some or all of the purchase price, moves onto the property, and then makes costly improvements on it, this combination of facts will probably induce the court to grant a decree of specific performance.

(b) Payment not sufficient: Usually, the fact that the vendee has paid the vendor the purchase price under the oral agreement is not by itself sufficient to make the contract enforceable. (Instead, the vendee can simply recover the purchase price in a non-contract action for restitution.)
C) Severable Goods – 
1. lots of dispute over whether or not this is a transfer of land (trees, crops, coal, etc.)
IV. THE ONE-YEAR PROVISION 
A) General rule: If a promise contained in a contract is incapable of being fully performed within one year after the making of the contract, the contract must be in writing. 

1. Time runs from making: The one-year period is measured from the time of execution of the contract, not the time it will take the parties to perform. (Example: On July 1, 1990, Star promises Network that Star will appear on a one-hour show that will take place in September, 1991. This contract will be unenforceable if oral, because it cannot be performed within one year of the day it was made. The fact that actual performance will take only one hour is irrelevant.)

B) Impossibility: The one-year provision applies only if complete performance is impossible within one year after the making of the contract. The fact that performance within one year is highly unlikely is not enough. 

1. Judge from time of contract's execution: The possibility of performing the contract within one year must be judged as of the time the contract is made, not by benefit of hindsight. (Example: O orally promises A that O will pay A $10,000 if and when A's husband dies. A's husband does not die until four years after the promise. The promise is nonetheless enforceable, because viewed as of the moment the promise was made, it was possible that it could be completed within one year — the fact that it ended up not being performed within one year is irrelevant.)

C) Impossibility or other excuse: It is only the possibility of "performance," not the possibility of "discharge," that takes a contract out of the one-year provision. Thus the fact that the contract might be discharged by impossibility, frustration, or some other excuse for non-performance will not take the contract out of the Statute. 

1. Fulfillment of principal purpose: It will often be hard to tell whether a certain kind of possible termination is by performance or by discharge. The test is whether, if the termination in question occurs, the contract has fulfilled its principal purpose. If it has fulfilled this purpose, there has been performance; if it has not, there has not been performance. Using this rule gives these results: 

(a) Personal service contract for multiple years: A personal services contract for more than one year falls within the one-year rule (and is thus unenforceable unless in writing) even though the contract would terminate if the employee died. The reason is that when the employee dies, the contract has merely been "discharged", not performed.

(b) Lifetime employment: A promise to employ someone for his lifetime is probably not within the one-year provision, since if the employee dies, the essential purpose of guaranteeing him a job forever has been satisfied. So an oral promise of a lifetime job is probably enforceable.

(c) Non-compete: A promise by a seller of a business not to compete with the buyer for a period longer than a year is not within the one-year provision, since if the seller dies within a year, the buyer has received the equivalent of full performance (he knows the seller won't be competing with him).

D) Termination: Courts are split about whether the existence of a termination clause that permits termination in less than a year will remove a more-than-one-year contract from the one-year provision. (Example: Boss orally hires Worker to work for three years. Their oral agreement allows either party to cancel on 60 days notice. Courts are split on whether this contract is within the one-year agreement and must therefore be in writing. The Second Restatement seems to say that the giving of 60 days notice would be a form of "performance," so that this contract will be enforceable even though oral — Worker might give notice after one month on the job, in which case the contract would have been "performed" within three months of its making, less than one year.)

E) Full performance on one side: Most courts hold that full performance by one party removes the contract from the one-year provision. This is true even if it actually takes that party more than one year to perform.

F) Applies to all contracts: The rule that a contract incapable of performance within one year must satisfy the Statute, applies to all contracts (including those that just miss falling within some other Statute of Frauds provision). For instance, even though the special UCC sale-of-goods statute (discussed below) requires a writing only where goods are to be sold for more than $500, a contract to sell goods for $300, to be delivered 18 months after the contract is made, must be in writing.
V. CONTRACTS FOR THE SALE OF GOODS 
A) General rule: UCC §2-201(1) says that "a contract for the sale of goods for the price of $500 or more is not enforceable…unless there is some writing sufficient to indicate that a contract for sale has been made.…" So an oral contract for goods at a price of $500 or more is unenforceable under the UCC.

B) Exceptions: Even if a sales contract is for more than $500, it is exempted from the Statute of Frauds requirement in three situations: 

1. Specially manufactured goods: No writing is required if the goods are to be specially manufactured for the buyer, are not suitable for sale to others, and the seller has made "either a substantial beginning of their manufacture or commitments for their procurement." §2-201(3)(a).

2. Estoppel: A writing is also not required "if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted." §2-201(3)(b).

3. Goods accepted or paid for: Finally, no writing is required "with respect to goods for which payment has been made and accepted or which have been received and accepted." §2-201(3)(c). (Example: Buyer orally orders three pairs of shoes from Seller for a total of $600. Buyer then sends a check for this amount in advance payment. Once Seller takes the check and deposits it in the bank, Seller loses his Statute of Frauds defense.)
VI. ORAL RESCISSION AND MODIFICATION 
A) Oral rescission: Where a contract is in writing, it can be orally rescinded (i.e., orally cancelled) even though the original was required to be in writing because of the Statute. That is, a rescission does not have to satisfy the Statute of Frauds, in non-UCC cases. Generally, this is true even if the original written agreement contains a "no oral modifications or rescissions" clause. 

1. Sale of goods: But a contract for the sale of goods can alter this result. "A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded.…" §2-209(2). (But even where such a "no oral modifications or rescissions" clause is present, if one party relies to his detriment on an oral rescission, this will probably be binding as a "waiver" of the other party's right to rely on the no-oral-rescissions clause.)

B) Modification: Application of the Statute of Frauds to oral modifications is trickier. 

1. General rule: Generally, to determine whether an oral modification of an existing contract is effective, the contract as modified must be treated as if it were an original contract. This is true whether the existing contract is oral or written. 

(a) Consequence: If the modifications are unenforceable under this test, the original contract is left standing. That is, the modification is treated as if it never occurred.

2. Reliance on oral modification: But if either party materially changes his position in reliance on an oral modification, the court may enforce the modification despite the Statute.

3. Modification of UCC contracts: Contracts under the UCC work pretty much the same way: if the contract as modified would (if it were an original contract) have to meet the Statute of Frauds, the modification must be in writing. Also, a written "no oral modifications" clause is generally effective, just as is a "no oral rescissions" clause.
VII. PROMISSORY ESTOPPEL 
1. UCC: Courts are split about whether promissory estoppel may be a substitute for the Statute of Frauds in a UCC context.

2. Degree of injury and unjust enrichment: The more grievously the plaintiff is injured (or the more extensively the defendant is unjustly enriched) by application of the Statute, the more likely the court is to allow promissory estoppel to be a substitute for compliance with the Statute.
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