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· Is it a K? OFFER + ACCEPTANCE + CONSIDERATION
· Factors

· Meeting of the minds

· Written-doesn’t have to be

· UNLESS real estate, land K

· Statute of Frauds

· Old CL: had evidentiary weight

· Now, limited use (except property)

· Don’t need response (Ex. call plumber’s answering machine)
· Agency=Creditor’s “stand in the shoes” of buyers

· Yes:  Governed by Contract Law

· Classic v. modern K law

· Classic: based on axioms (scientifically derived)

· Formal, objective, static

· Consideration based on benefit/detriment

· favored looking only at 4 corners of K

· Modern: takes into account policy, moral & social consid.

· Consideration: doing something don’t have to do

· courts generally focus on K in front of it
· start with presumption for K language, but rebuttable by sub. evidence
· ask: what extrinsic evidence might change meaning
· Modern Types

· UCC-applies for goods (S loves)

· Adopted by almost every state-with few changes

· Written for commercially quick setting (less deliberation, negotiation)

· Pittsley v. Houser-trying to decide if K for buy and install carpet is governed by UCC

· Tests:

· Predominant factor test-if good is primary purpose of K=UCC

· Severs-part of K goods=UCC;  service=Restatement, CL

· S: On test, can still argue principles of UCC should apply
· Now distinction b/w goods services no longer applies; service economy in rapid, commodity way: so UCC should apply
· Principles: §1-103
· must be 4 reasonable length (not presume perpetual)
· Restatement: rest

· Common law (State)
· Why need:  complex operations, etc.
· Don’t need: spot transactions;  99% businesses don’t need

· Alternatives

· Federal Arbitration Act-claim dismissed until tried arbitration

· 0 Damages Clause-can write K so not enforceable (costs more)
· AS LONG AS:

· No fraud

· Got something in return

· Test:

· bring in reasonableness and equity (don’t just rely on harsh lines)

· think creatively about what is best result

· tolling, reliance, mitigation

· weigh competing principles for dominance 

· (ex. constructive notice v. reliance)

· USE FACTS AND CIRCS (ex. perishable goods higher stand)

· Gardner Zemke-must condition different terms in form K on assent WILL BE ON TEST

· S says offeror should control transaction

· find restate where says form K must be reasonable: add to UCC acceptance

Donative Promise

· Is it a promise?
· Think: Promise or Exchange?
· Simple Donative Promise
· Not enforceable:

· Dougherty v. Salt
· aunt promised $ to nephew for being good boy, no consideration so not enforceable
· writing rebutable presumption enforce; but evidence rebutted
· executory gift (promised, but hasn’t happened yet)
· Substantive Reasons:
· Evidentiary

· Cautionary

· people less likely to make promises; change mind; good reasons to break promises (ability to fulfill it, change in behavior)
· Process basis

· Disappointment slight

· Social welfare effects might be worse

· Morality of duty v. morality of aspiration (promisee obliged to release repenting promisor)

· UNLESS: 

· promise for benefits already conferred (see past consideration) R§86
· Factors: requested, emergency
· gift already complete

· Deed of gift
· Can make written statement listing item, parties, etc
· DOES NOT WORK for: services, property don’t own, to make only future (not present) gift
· Declare self trustee
· Hold legal title, but beneficial ownership to another
· Reliance (see below)
· Reasonable action reasonably foreseeable after promise made
· Seal  S: only mattered in old days
· 3 rules of Seals: (old CL=d. promise enforceable w/seal) 

· seal irrelevant-CA
· seal presumptive evidentiary weight
· operative for certain classes of contracts and not others
· Writing
· Then rebutable presumption
· Dougherty v. Salt
· CA statute
· Conditional donative promise
· Ask is it bargain or gift?  (decide on circumstances)
· Bargain

· parties view performance of condition as price of promise=enforceable
· ex. “If you give me your pencil, you get my pen”
· promissors can avoid being bound: so promisee should try to bargain for future consideration 
· Gift

· performance of condition is necessary means to make the gift
· ex: “come and get my pen”
Legally enforceable if…
Is there Reliance?
· Kirksey v. Kirksey-woman moved to stay with brother; then he kicked her out.  Court says OK; donative promise b/c no consideration (bargain)
· Changed country’s views about donative promise when reliance

· (S: court ignored opportunity costs)
· effect:
A.  Equitable estoppel 
· Was there a “statement of fact”? (v. promise)

· CL: (couldn’t plead no consideration)

· Ex. Rickets, Executor v. Scothorn-granddaugher quit job on promissory note from grandfather who didn’t want her to work

· Modern Doctrine: consideration irrelevant

· Was there a promise?
· *Restatement § 90:  1.  Promissory estoppel 

· (narrow subset of equitable estoppel-requires promise)
· Reliance requires:
· promise
· promisor should reasonably expect promise would produce certain action or forebearance
· objective standard
· look at foreseeability
· way to enforce: GIVE NOTICE (makes reasonable)
· First Restatement required substantial reliance
· which actually does induce the action
· must constitute injustice not to enforce promise
· ex. if were going to buy same car anyway-not injustice
· remember: fairness
· may be limited as justice so requires
· (Addition of 2nd Restatement)
· only get what actually spent in reliance
· often only compensate tangible benefits
· Ex. Feinberg v. Pfeiffer Co.-company offers secretary pension whenever she retires, she retires 2 yrs later, then they try to reduce in 4 yrs
· “Induced action” works as estoppel on promissory=court enforced b/c of *injustice*
· E: treats reliance AS consideration
· V. Hayes v. Plantations Steel-worker announced retirement, co. offered pension, later stopped paying=no enforcement
· Promise didn’t induce action; not reasonable to rely-already going to retire
· If no promise or statement, may apply:
· 2-Reliance Principle
· Broader than § 90
· Used in some jurisdictions
· Ex. Times Mirror-required condemnation to go through b/c reliance, even without promise
K Interpretation
· Courts determine meeting of minds has occurred=through evidence

· objective > subjective (go through scale)
· Presumption: use most objective interpretation

· BUT ask if under facts and circ parties might reasonably have another meaning?

· Greater coincision=greater rebuttal evidence needed
· Principle: to effectuate parties intent
· Modern: reasonableness only comes into play when meanings differ

· Interpretation of K: Restat §227 (comment a)
objective____________________________________________________subjective

beyond parties


2 parties

unilateral-what 1 party believes

Objectiveness of evidence scale: 

1. Under facts and circ. what was reasonable for parties to understand K/words meant?
· Embry v. Hargadine-employer/ee interaction; statement about K renewal(?offer)
· ?=what would reasonable person in π’s position have understood (NOT what was parties intent to enter into K)
· (Industry or trade standards)  most general=start here if no K
· goes beyond the two parties at issue, but has to be so widespread only reasonable meaning
· Chicken case-Δ couldn’t prove solely accepted meaning in trade
· also: use USDA standards b/c referenced in K
· B UT: if have new player, must prove they had actual knowledge
· language of K=start if have K
· (NOT circumstances of parties, background info)

· ex. Williams-don’t start with relative bargaining power

· must be written for property (S of F)

· If clear: - presumption that written K will define; and burden of proof
· Lucy v. Zehmer selling the farm drunk

· written K looked valid, other evidence couldn’t rebut presumption
· looked to external evidence to see if reasonable person would think was real K

· if ambiguous, incomplete: keep going
· Scale:  
· general usage (ex. dictionary, what regular people think)

· local or trade usage (can be geographical)

· mutual standard (meaning 2 parties have agreed on, if proven)

· not allowed in classical K law

· Restat § 20(misunderstand); §201(whose meaning prevails)
· individual standard Restate § 20; §201(whose meaning prevails)
· must show other party actually know b4 court will accept

· side agreements
· parol evidence rule for contemporaneous agreements/K

· previous K
· similarities or differences inform on what is meant

· bargain/negotiations evidence
· ex. drafts, memos, conversations leading to K

· bilateral (I was kidding) v. unilateral (all drinking) Lucy v. Zehmer
· if for same thing, may show meant different thing b/c different K

· price-crt doesn’t assume parties don’t intend to make profit Chicken case
· (Actual knowledge by one party of other’s understanding)
· can be proven by other evidence (more of ultimate fact than evidence)

· Regardless of other evidence, it trumps
· Post-K actions by each party
· similar/close to weight of bargain/negotiations, but is AFTER agreement, so more subjective value

· experience or trade or past dealings of either party
· not dealings with each other, but 3rd parties

· evidence of what party subjectively believed

· evidence becoming more uni-lateral

· ex. bought chickens like this before

· Private thoughts of the parties
· courts don’t care-doesn’t matter b/c never inquire that far

2.  Of these, what evidence is admissible to interpret main agreement?
· ? of fact whenever choice of reasonable inference Restat §212(2)=liberalization from ? of law

· CL:  Plain meaning Rule: look only at K and determine what language means (no longer used)
· Now: courts vary on strength of presumption that written K meaning prevails
· Plain meaning juris.-strong presumption for written K; more focus on written K
· CAN bar extrinsic evidence (even circumstances-unlike parol evidence)
· reasonable ambiguity must be present on its face 

· through objective measures-dict, trade usage NOT facts and circ of parties

· not subjective (intent, knowledge of other meaning, speaking lang)

· or latent ambituity (Peerless ship case)
· Steuart v. McChesney-PN: only use parol evidence if plain language unclear

· K use tax roles to value house=enforce, (despite intent for mrkt val)

· BUT latent ambiguity: no tax assessment “on that date”

· Relation to parol evidence: more likely to find complete integration

· EVEN though restate says to take extrinsic evidence
· Extrinsic evidence juris.-lenient in allow extrinsic evidence to alter meaning of written K

· less likely to think words capture party intent (can be ambiguous);

· More ambiguous K(more likely to allow evidence (be careful when drafting)

· BUT still have presumption in favor of writing
· just have to show extrinsic evidence supports reasonable other meaning

· PG&E-CA case CANNOT ever bar extrinsic evidence b/c plain meaning of K (BUT can not admit if discredited, etc)

· Kozinski criticism in Trident Center-K couldn’t be more clear

· longer litigation, but still remands b/c law

· UCC §2-202: assume. writing not complete express UNLESS compl. integrated (remember: fast pace, business setting)

· Relation to parol evidence: less likely to find complete integration
BUT:

· No K if both parties have equally reasonable different belief of meaning
· Peerless ship case=no meeting of mind
· knockout term w/out agreed on meeting (court not fill in gap)
· UNLESS court can fill in gap (modern)
3. Did prevailing party ACTUALLY understand that meaning to be true?
Principles
· Principle I:  If parties subjectively attach different meanings to an expression, neither party knows other’s meaning AND 2 meanings are NOT equally reasonable: the more reasonable meaning prevails. Restate 201(2)b
· Principle II: If the parties subjectively attach different meanings to an expression, neither party knows others meaning AND 2 meanings are equally reasonable: neither meaning prevails.  Restate §201(3) ex. Peerless-cancel K
· NO reliance or expectation, but may get restitution if benefit conferred

· Principle III: If parties subjectively attach the same meaning to an expression, that meaning prevails even though it is unreasonable.  Restate 201(1)
· Principle IV: If parties attach different meanings but one party knows of other meaning, that meaning prevails even if it is less reasonable.  Restate 201(2)b
· can try to prove should have known, but standard more actual knowledge

3.  Is there a gap in the K? Restat §204: supplying an omitted essential term
· Is the gap material? (price, item, amount, time) AND is the K very vague? 

· LESS likely court will fill in.

· Is the gap often overlooked item?

· ex. courts willing to fill in warranty UCC=implied warranty

· To fill in:
· What is the Purpose of K?

· Haines v. NY-K for sewage tx by NY, but no termination clause

· What is reasonable term/scope AT TIME OF K? (new EPA irrelevant; new growth not predictable)

· What is Intent of parties or what circ suggest is reasonable?
· UCC §1-201(3) when to enforce K if not comply w/SOF

· Liquidated amount not ensure enfor. if purpose not meant 

· BUT crt less likely to second-guess

· Spaulding v. Morse-divorce agreement $ for son who went into Army=changed circumstances (see defenses) so went beyond words of K for what parties would have done

· 1. DO NOT presume perpetual (so try to figure out what parties would have done)

· 2. General reasonableness to scope of obligations
· UCC §1-205 Reasonable time

· What is trade custom
· When established custom (jury ? of fact) presumption parties K in reference to it Restat § 222
· Berwick & Smith v. Salem Press-book volumes binding 

· ACTUAL knowledge NOT defense

· burden on party not using trade to prove more general meaning was meant

· UNLESS: not in same trade or party new to trade: Modern

· Flower City Painting v. Gumina-new Ker didn’t know K includes hallways, etc.

· both meanings reason.(Peerless: rescind

· THEN must show new party had:

· actual knowledge OR
· should have known-compelling evidence

· Context-driven approach-crts will consider meaning in context of situation (Fish)

· S: be careful though, b/c words do have meaning

4.  BUT is it a form K?
· Balance b/w efficiency (don’t want form K to be w/out meaning: useful-efficient; channel: encourage reading K) v. greater looseness (recognizing disadvantages of form K; don’t want people always to be bound

· UCC §2-201: Goods over $500 must be in writing(encourages form K

· 1.  Is there a violation of Notice obligation?
· important terms MAY NOT be buried
· BUT reasonable notice will be imputed
· 2.  Was there acceptance (see below)
5. For unilateral K: should court imply a K?

· Implied in law/Quasi-K-when necessary to prevent injustice (unjust enrich)
· makes interaction a K (so get expectation or may get quasi-K restitution)
· Emergency Aid doctrine-someone takes you to hospital, should pay
· policy/limits: fairness (if bargained, would have agreed), efficiency (want to encourage help)
· court ? reason. of circ: on pt and dr’s part (even if chance)
· BUT if experimental: get $ if works, not if doesn’t
· how serious injury, how much compensation for finger
· Nursing Care v. Dobos-for in-hospital care
· Imply in fact: (see below)
6.  Parol Evidence Rule
· a complete written agreement cannot be modified by a prior or contemporaneous oral agreement or prior written agreement if it varies, adds to or contradicts the written K
· partially evidentiary rule: which evidence will be allowed in
· BUT doesn’t usually preclude circumstances (where plain meaning can)
· substantive: what courts will enforce
· 1.  Is rule applicable?  Need:

· 1. written agreement
· 2. prior or contemporaneous oral OR prior written agreement
· 3. effort to enforce other agreement 
· 2.  Is written K integrated?

· yes: do not allow evidence

· no: keep going

· Analysis:

· CL (Williston) look at 4 corners of K to see if was parties full expression of intention

· look for integration clauses; then disallow if side agreement within scope
· Mitchill v. Lath-looked at K self to see if integrated, didn’t allow evidence of icehouse discussion

· easier for courts BUT limits chance court find extrinsic evidence relevant
· Modern (Corbin): any other extrinsic evid. should be allowed (but might not enforce)

· Restat § 214: other agreements admissible to determine integration

· - creates circularity; might enforce things that PE rule normally bar BUT get broader sense of what parties intention were
· Completely integrated? Restat §§209-210 209: whole K or terms integr?
· 209(3): if looks integrated, presumption is: other party must rebut w/§ 214 evidence (evidence of side agreement allowed)

· §216: evidence admissible unless completely integrated

· §213: can be completely integrated in whole, or term
· YES: then Restat §213(2): side agreements barred IF within scope 

· decision re: naturally would be included?; (stricter stand) strong presumption K means to cover transaction
· Factors:  business experience, bargaining strength, apparent completeness Hatley v. Stafford
· S says completely integrated are integrated at CL
· ex. spare tire w/car sale

· OR Partially integrated? Restat §§209-210 
· then Restate §213(1): side agree. allowed UNLESS contradicts main (Restat §215) (less strict standard)
· ex. selling bike w/car; selling Nev land w/CA land sale
· can 

· Factors: separate consid.; negotiations; (facts & circ, case by case)
Legally enforceable if…

I. Offer

Offer Rules: 

· if begin correspondence by medium, reasonable to continue in that medium UNLESS expressly stated otherwise

· timing upon receipt (not mailing)

· more widely made less likely to be offer (but can be)

1.  Was it an offer?
· YES if:

· it creates the power of acceptance
· NOT if clear language says it isn’t (ex. disclaimer)
· NOT if material terms missing: subject matter, price, quantity
· must be specific and binding enough that reasonable person would think it was offer

· Person justified in thinking was offer Restat § 24
· Lefkowitz v. Great Minn. Store-fur coat $1 offer

· newspaper ad CAN be offer
· all requirements listed in ad, so not invitation for sale b/c nothing left for negotiation
· definite promise for def. perfor.

· crt rejects “house rule” for women as impeding offer (no notice)

· BUT hard for crt to determine:

· “I want” seed not offer Nebraska Seed
· ‘for immediate acceptance’is FairmontGlass
· NOT if other party doesn’t treat as offer (asks ?, conduct)

· NOT if require further assent
· Lonergan v. Scolnick-newspaper ad and letters not offer, (required further assent-get back to me first)

· subjective intent (of if it is offer) irrelevant BUT if both think is binding, court may hold
· option K (holds offer open on condition)
· must allow time to pass
· bid at auction UCC § 2-328
· NO if

· mere invitation to deal
· “offer” can be invite to deal BUT “quote” can be offer

· normally ads (UNLESS terms stated, specific action invited)

· auction w/reserve (bid is offer, hammer is acceptance)
· terminated by:  Restate §41 (express or reasonable time)
· rejection/explicit withdrawal
· ex. stated expiration period
· infer rejection
· Look at parties acts, all facts and circ: What would reason person conclude?

· usually focus on both parties
· Akers v. JB Sedberry-engineers offered to quit, met for day, tried to accept resignation week later

· policy: don’t want people stuck w/offer left open
· reasonable time passed Restat §41 UCC §2-206
· expressed time in option K
· UCC §2-205: no consid. needed for express time in open offer
· otherwise infer reasonable time 3 mos
· revocation
· before acceptance  Restat § 42
· Give actual revocation

· Give constructive/implied rev (not acting in way consistent w/offer being open) 

· AND party actually knows revocation

· Dickinson v. Dodds-buying property
· Conflict: duty of offeree to revoke v. duty of offeror to note actions not consistent w/offer
· ex. can revoke at auction before gavel (=accept)

· Payne v. Cave-withdrew bid on wormtub 
· Option K: 
· if no additional consideration for option before time CAN revoke Restatement §87
· UNLESS statute

· UNLESS offer reasonably foreseeable to induce reliance AND reliance occurs
· Drennan v. Star Paving-refused to perform paving bid offer

· IF reliance reasonable and offer not expired Restat §87 binding option K to prevent injustice

· UNLESS express statement to contrary “rev at will”

· Criticism:  Bid shopping (S doesn’t think big deal)

· not perpetually binding §87

· so if want, can get out

· illegal anyway

· NO rev. if haven’t given reasonable time for acceptance
· UCC §2-205: if offer states “held open” must wait stated period OR if no stated period=wait 3 mos
· Unilateral K
· old CL: could be revoked any time b4 performance complete

· can’t revoke after performance started can’t revoke until give reasonable time to perform (breach=expectation) Restate § 45
· CAN revoke if only “preparing to perform”

· define rigidly by terms of K
· Ragosta v. Wilder-having loan NOT showing up at bank (requested perf)

· BUT: usually construe in favor of injured party
· breach: may get reliance damages under Restat § 87 or for promise Restat §90
· implied (see below)
II.  Acceptance
Rule:  Acceptance operative at moment posted. (BUT don’t be too wooden)
· UNLESS: medium was unreasonable or not follow express provisions
· Some jurisd: impose reasonable period (but burden on acceptor to check if time approaching)
· Some jurisd. only enforce when received
Is there Acceptance:

· YES if

· acceptance w/attached inquiry (hard line b/w counteroffer)

· ‘I accept, does it include’=ac w/inq. v. “so long as”=counteroffer

· Restat § 59: is acceptance despite statement of additional or different terms if acceptance not conditional on assent to terms

· acceptance language and medium reasonable Restat §30 

· no mirror image rule

· using offer medium always reasonable

· UNLESS expressed method of acceptance Gin Ice & Light
· NOT just good faith effort “hit by truck on way to post office”

· NOT if method unreliable/had notice wasn’t reasonable (pigeon)

· accepted by promise OR performance when offer ? as uni/bi-lateral

· Restate §32; UCC §2-206 (NOT CL rule: presume bilateral K)

· Can accept by act:

· Did offeree KNOW of offer?(motive irrelevant)=binding K

· Klockner v. Green-acceptance by act of continuing to care for woman (will evidence of unilateral offer)

· so OK if would have done anyway

· Simmons v. US-fisherman knew of offer, so was unilateral K, not donative promise (where wouldn’t have to pay tax)

· Did offeree meet duty to notify acceptance of unilateral K?
· IF express method: must use that International Filter Co v. Conroe Gin, Ice & Light
· can be express to NOT notify Rest §56 Ill 2
· BUT courts reluctant to imply express accept. required Polaroid (reason. presump)

· SO if ?: conduct can signal accept.

· CL: heavy burden on offeree (only def=act. know)

· Now: only notice needed is that act is done within reasonable time if offerer can’t know
· See Restat. § 54: reasonableness

· See UCC §2-206(2): offer lapses when not notified in reasonable time

· Carlill v. Carbolic Smoke Ball (changed CL)

· Bishop v. Eaton-Δ promises to repay π if nephew needs $; notice not received

· Constructive notice (actually sent by reasonable means) OK

· Factors: 

· efforts made to notify; reasonable modes of not.; what are time periods; how much does offeree have to do to notify acceptance

· Can accept by conduct
· When party performs according to terms, performance can indicate assent in absence of express acceptance
· Polaroid Corp v. Rollins Envir. Services
· For Form K (also see offer)
· CL:  mirror image rule: acceptance had to match offer (now void)

· Last shot rule:  last form dictated terms; battle of the forms
· Was there definite expression of acceptance of offer? 

· NOT if terms VERY different (ex. different delivery dates)

· performance can be express acc., but if no K=imply K w/§2-207(3)

· Then binding EVEN IF additional or different terms 
· UCC §2-207: (only for form K) UNLESS maybe e-mails
· AND additional term become proposal
· IF merchant is binding UNLESS: §2-207(2): says addit.
· offer expressly limits accept. to terms (see above)
· additional terms materially alter original

· Standard: would this create surprise 
· sub/objective: what did/should party have known?
· or undue hardship
· ex. shifting liability from neg to inn.

· notification of objection already given or given in reasonable time

· BUT if term different: (3 appr) and NOT expressly acc., interpret K
· Knockout rule: different terms not part of agreement and knock each other out=majority (support comment 6?)
· BUT how much can knockout and still have K?

· 1. UCC §2-207(3): imply K from conduct 

· 2. Does UCC imply a term?

· ex. warranty of merchantability

· 3.  Are missing terms central to K
· depends on facts and circ

· good itself, large price difference

· different terms treated same as additional=minority

· BUT variation last shot rule b/c can fall under except.

· different acceptance terms drop out, but different offer terms part of K (last form 1 step earlier)=minority

· S says less object. than 2 b/c offeror shd control trans
· UNLESS expressly made conditional on assent to dif. terms §2-207(1)
· ex. “accept BUT ONLY IF…”=counteroffer

· BUT only for terms that are stated to be conditional

· USE counteroffer: for material terms (b/c will be erased) or if very important b/c can be rejected (3) and you are stuck

· Gardner Zemke-must say cond. on assent or is c.offer (tough stand)

· but depends on commercial context (?OK if offeror says conditional on terms, performance is acceptance)
· conduct NOT sufficient for acc.

· v. Rotolith: criticized: last shot rule

· ALTHOUGH some courts are less strict 

· so=no K for that term (crt fills in gap w/§2-207(3))

· Restat UNLESS terms would constitute unfair surprise

· Even if Protest

· Price v. OK. College-wrote “I accept” but protest=acceptance

· Option supported by consid (can be small) (where previous acc. rejected)

· Unilateral K (requires performance) AND performance complete
· gavel struck at auction UCC §2-328
· EVEN IF don’t have knowledge actual receipt of acceptance

· Restat § 68: acceptance when receipt is reasonable (agent, etc)

· UCC §1-201(27): if would have known if exercised due diligence

· EVEN IF haven’t been able to read offer
· AS LONG AS have reasonable opportunity to reject
· ProCD v. Zeidenberg-shrink-wrap license OK b/c can reject

· policy: practical considerations (time for provisions, other ways to get)

· Implied in fact-conducts & actions imply accept. (watch house painter)
· regular K except assent is implicit, rather than explicit
· 1. Does party know action is being done? 
· YES: silence=assent 
· 2. Does party know they are benefitting from action?
· enough just to know receiving under circ that imply agree
· Bastian v. Gafford-didn’t have to use architect’s plans (b/c not unjust enrichment=implied in law)
· 3. Does party know of expectation of payment? (no: gratuitous)
· Day v. Caton-neighbor built wall, not enough just to benefit
· Nursing Care v. Dobos-for home care (?: duty to inform of bill/misund)
· Employment: to what extent other actions imply in law not at will?
· 1. Is there a) conduct by employer 
· b) written guidelines/etc OR 
· c) separate consideration that implies K in fact?
· BUT donative v. consid. 
· employers not likely give gifts, bargain for employees to stay, both benefit
· Foley v. Interactive-totality of circ implied unilateral K
· more famous that at-will presumption in CA
· 2. If unilateral K, when can employer withdraw implied in fact?
· can unilaterally withdraw IF reasonable notice AND do not interfere w/vested benefits=majority rule
· DO NOT have to compensate for withdrawal
· Asmus v. Pacific Bell-terminated Manag. Security Policy (would retrain not fire), court upheld
· reasonable chance: (§45) courts don’t favor indefinite; actual time varies (term for 5 yrs OK 100 Not)
· NO if:   (then no K)
· counteroffer-terminates preceeding offer Restate §39 but is offer
· is material difference in K

· ex. Ardente v. Horan-court said items coming w/house sale was C.O, not acceptance

· UNLESS expressly maintain (§39)

· UNLESS option K where time still hasn’t passed Restate §37
· UNLESS parties actions implicate K renewed Livingstone
· UNLESS form K (see UCC §2-207 above)

· (old) CL: violates the mirror image rule
· any variation in acceptance was counteroffer, not acc. 

· even if more advantageous: “don’t clean out garage”

· BUT abolished Rhode Island v. Providence-not requiring to remove RR tracks not cond. accept.

· there is a condition
· *Restat §59: is c.o, not acc. when conditional on additional or different terms
· *UCC § 207:  is acc. when additional or different terms stated
· UNLESS expressly stated conditional on acceptance

· death, loss of mental capacity of offeror Restat § 48
· EXCEPTION:  option K (held open for fixed period) Restat §37
· unilateral K: once begun performance Restat §45 
· maybe should protect reliance)
· terminated (see offer above)

· Unilateral K AND performance NOT complete
· UNLESS:
· performance started, then must give reasonable time to finish Restate § 45 

· BUT preparation to perform not “starting”
· Is there accord and satisfaction?
· Then is acceptance when altered legal duty
· Is there Accord?-agreed to alternative performance to an existing duty
· Valid UNLESS
· Liquidated damages that is less (legal duty rule)
· Either party withdraws before satisfaction
· Is there Executory Accord?-Accord not fully performed
· NOT enforceable
· Even though executory K is UCC §3-311
· UNLESS
· Isn’t accord, is substitute K
· ?Then court reluctant to allow you to sue for breach, but may give compensatory damages
· Is it an executory Accord or substitute K?
· Hard to distinguish: on test say it could be either; find subst K if equity favors enforcing
· Factors: Intent of Parties test
· was there dispute, vagueness, lack of clarity of duties under initial K

· if disputed area: then is substitute K

· MUST have dispute for liquidated $

· performance matured (so K dead)(substitute K
· can sue for breach
· executory both sides? (substitute K

· Money-is strong presumption of accord

· Remember: reliance can still apply outside K

· Is there Satisfaction?-when accord is actually performed>accepted

· Then binding, discharges original K

· IF (UCC § 3-311)

· Good faith

· Bona fide dispute

· Flambeau v. Honeywell-computer equipment and service:

· Even if one part disputed and other not-merges into disputed claim that can be satisfied by payment in full

· Must be part of same series of transactions

· Mere refusal to pay not dispute

· (must be good faith)
· Claimant obtained payment

· States payment in full

· UNLESS:

· Organization, where directed to send to designated person and don’t

· Claimant repays in 90 days

· UNLESS:

· Prove claimant knew was payment in full

· No “reservation of right” to sue

III.  Consideration
Bargain Theory of Consideration:
· Restatement § 17: 
· Requires bargain to enforce K
· Is there a Bargain?

· Exchange in which each party views his promise or performance as the price of the other’s promise or performance
· Restatement § 71-Requirement of Exchange (Consideration)
· Must be sought in exchange for promise and given in exchange for promise
· narrow definition of consideration=bargain, actually getting something of value
· (broad definition: all elements that make promise legally enforceable)
· Must be legal
· Otherwise:  Courts don’t inquire into adequacy of consideration
· Restatement § 79

· Get the benefit of the bargain
· Batsakis v. Demotsis-traded 25 drakma ($25) for $2K US

· Court required payment

· S: OK b/c risk of non-payment high
· Determine at time of K
· Hard to tell what fair market was

· Hancock Bank  v. Shell Oil-Shell could get out w/90 day notice, but had option to renew 15 yr lease
· π claimed lack of mutuality; Court said doesn’t have to be EVEN
· Restatement § 72 “any performance bargained for is consid.”

· Effect: expectation damages will be awarded, and can’t defend by saying market rate is higher

· Was Consideration in past?
· Presumption:  Not enforceable
· Restatement § 71
· Schnell v. Nell
· Mills v. Wyman-innkeeper takes care of father’s dying son, refuses to pay=Old CL
· UNLESS  
· No legal duty to pay…but promised anyway R §86: Promise for benefit received
· Statute of limitations ran out and promised anyway
· Promise to pay debt that was incurred when under legal age
· Promise to pay debt that was discharged in bankruptcy
· OR (court creates fiction…)Webb v. McGowin-falling cinderblock
· Past consideration is very material (creates moral obligation) AND
· Magnitude is so great court presumes request AND
· must be VERY grand gesture; huge sacrifice
· amount Webb hurt might not matter (although doctrine part equity) focus on what gave
· long lasting effects matter? (Webb v. Mills)
· promise to pay=affirmance that presume services performed upon request (KEY evidentiary switch)
· promis. estop.-bound to extent of reliance
· supported by Restatement § 86:  past consid. “binding to extent necessary to prevent injustice)
· Is it a Bilateral K?

· Promise for promise exchange
· Is there Mutuality? 
· (Note: Modern courts reluctant to void K for lack of mutuality)
· almost anything can be consideration  Helle v. Landmark
· Also: have implied good faith and bargain for chance
· Both parties must be bound or neither is bound
· UNLESS
· One party not legally bound
· Ex. minor, fraud, not bound, other party is
· Adequacy doesn’t matter
· Gerfein-buyer could terminate b4 shipment, but court held seller could bind by shipping=so OK
· Termination clause must be limited

· (But doesn’t matter how much

· Linder-10 days notice sufficient for mutual.)
· Doesn’t require mutuality
· Ex. term. clause for one party in LaClede
· Otherwise is Illusory promise
· statement in form but not substance of promise (haven’t really given up anything)=no mutuality no consideration
· **Restatement § 77: UNLESS bargain for a chance
· Affected by: length of dealings
· **UCC alters by:
· § 47: Good faith obligation

· Implied promise to use reasonable efforts
· Wood v. Lucy-CL Cardozo (S loves) said implied promise to use reasonable efforts to promote products=mutuality
· UCC Ex.Mattei v. Hopper-real estate K conditioned on lease satisfactory; seller tried to renig
· Satisfaction clause (fancy taste or judgment) have good faith obligation
· Clauses based on discretion use reasonable person standard
· Look to intent of parties (not just terms of K=classic K law)
· LaClede v. Amoco-pipes to residential development for propane=requirements K
· Court looked at facts & circ.
· LaClede intended bind b/c no other way to get propane
· Is promise at-will employment?
· Good faith to give chance applies: is reliance(§ 90) Grouse v. Group Health-pharmacist hired but fired b4 started work=Majority rule
· Consider: 
· How much is g.f. opport.?
· Strange results: damages if didn’t work; work small amt=no damages
· Damages
· Reliance=proxy
· Other courts=average length of employment - mitigate
· Minority rule=no damage
· White v. Biomedical lab
· Is there a Conditional promise?
· promise made on condition enough for mutuality=so bound b/c is consider.
· Scott v. Moragues Lumber-said would ship goods IF bought boat; court enforced
· Classical law: condition is detriment b/c limited choice; even when solely in discretion of actor
· K formed at time cond. Promise made
· Condition becomes factor in bargain (ex. remote)
· UNLESS
· Another agreement to terminate
· Reasonable time passed
· Have to allow reasonable time
· Depends on good faith
· If decide to terminate b4 change mind
· Real change in circumstances

· Is there alternative (more than one) performance?
· Restatement § 77
· Both must be consideration if bargained for on own
· UNLESS promise has right to demand, then only one needs to be consideration
· BUT not widely used: b/c bargain for a chance
· Harris v. Time-consider. of opening envelope for watch (but deminimus)
· Is this a Requirements or output K?
· Requirement-I will buy whatever I need from you
· Output-I will buy however much you produce
· **Restatement § 77: both options must be consideration: so void (illusory promise)
· Ex. Wickham-“buy all feel like” too discretionary=void

· BUT now bargaining for a chance
· **UCC § 2-306:  imply good faith=so OK
· Imply reasonable quantity
· IF quantity unexpected=not enforceable

· Imply reasonable efforts to sell good

· Is it a Unilateral K?
· Promise in exchange for action (or forebearance)
· Party that doesn’t promise is NOT bound, but promisor is
· Restatement § 71
· (3) can be act, forebearance, creation, modification or destruction of legal documents
· Forebearance is consideration
· Hammer v. Sidway-uncle gave $ if promise not to drink, smoke until 21
· Benefit/detriment not necessary 
· OK even if promisee benefits
· Court won’t inquire if anyone gets substantial benefit
· Ex. can give up right to sue (Tort) IF believe
· BUT right to sue for breach CANNOT be foregone b/c proves too much (would always have consid.)
· Davies v. Martel-employee worked on MBA in exchange for permanent employee
· Promisee benefited, but court enforced b/c did something didn’t have to do
· If giving up legal right:
· Then: Promisor must have honest or reasonable belief in validity of claim
· Restatement § 74
· Just can’t give up right to sue for breach
· Is party giving up legal duty?
· Legal Duty Rule: No consideration if already required to do it
· Restatement § 73
· Was there legal duty?

· Difficult line: what is more than already required to do?

· Public duty

· Official duty:
· Gray v. Martino-no recovery when police officer helped recover stolen property (hadn’t shrunk realm of choice)

· Codified: NY Penal law p. 111

· Other duty

· Denney v. Rapport-bank employees have duty to protect bank’s assets
· Debtor’s duty

· Payment of lesser amount as discharge of debtor’s full obligation: no consideration

· Foakes v. Beer-owed court settlement, agreed to less, then sued and won (Old CL)
· K duties

· Does an EXCEPTION apply?

· Duty owed to third party

· Not within scope of official duties

· Denney-sheriff outside jurisdiction

· BUT can’t just be pretense
· Legitimate dispute as to performance, perf. can be consid.  §73
· BUT can’t create dispute

· Lingenfelder v. Wainwright Brewery Co.-architect refused to finish when refridgerator wasn’t installed, came back for more $
· C: no new perform. for architect, can’t create duress

· Different performance
· If unanticipated change: §73
· Can modify K if fair and equitable: Restatement § 89
· Angel v. Murray (see under modification)
· Think: fairness

· (See modification below)

· UCC can modify WITHOUT consideration

· Debtor exceptions: (Policy: certainty, good reasons to take less)

· forgone right to bankruptcy: modern courts enforce agreement

· Written release

· Full payment checks

· Structure differs

· Duress (see below: economic duress Austin v. Loral)

· Was there Nominal consideration ?
· Restatement says form not enough: not consideration if (know) nominal
· Requires bargain in fact

· $ in exchange for $
· Schnell v. Nell-Woman dies and husband offers $200 in exchange for 1 penny each=No consider.

· Holmes disagrees
· In practice-No;  courts look more to form-don’t inquire into adequacy unless obvious (liquidated amounts)
· Although some courts will look to intent of party-if thought being bound
· Versus: maybe left loophole on purpose
· Nominal consideration OK when:

· Bargaining for option
· Option to buy Neighbor’s house for can of Coke=OK

· Reasons for requiring consideration:

· Evidentiary
· concern for evidentiary security

· desire to protect individuals and courts against manufactured evidence and difficulties resulting from insufficiencies in available proof

· Cautionary
· individual must be safeguarded against own rashness and importuning of others

· Channeling
· enforceable obligation needs to be marked off or signalized so as to ensure an awareness on individual’s part that action may have legal significance and to simplify administration of justice

· assume actors know contract law

· not always true

· Deterrent
· unwillingness to enforce transaction types considered suspect or of marginal value
Was the K changed?  If so…
· Was the K modified?

· **Restatement § 89: modification on K not fully performed binding:

· was risk expressly allocated? (no-keep going; otherwise no consid.)

· were there something about facts and circumstances that risk implicitly assumed in K? (no-keep going; otherwise no consid.)

· ex. if person is expert (is surrounding fact that situation might occur); custom in trade; something in negotiations

· was change substantial? (yes-keep going)

· was change reasonably unanticip. at time of K? (yes-keep going)

· if reasonably could be anticipated-will generally be held to
· different when  K by very nature is a bet (option K)

· point-not held when truly reasonably unanticipated 
· was degree of modification proportional/reasonable in light of changed circ?
· ex. change in material status of party

· Was there consideration? (if yes, then…)
· § 89: Allows modification for no consideration when:
· Fair and equitable (under circ. Antic. at time)

· Most important (S thinks)

· Ex. digging trench and discover granite

· Angel v. Murray-garbage collecter with unexpected increase in # of homes

· Modification v. preexisting duty

· Price reflected implicit understanding

· statute

· Extent justice requires b/c changed position in reliance

· **UCC §2-209: 

· 1) Modification needs NO consideration and CAN’T be retracted
· Different from Restate. (except §89 exceptions)
· Oral?  OK UNLESS written K requires modifications to be written

· So was it waived?
· Then, Is it a modification or waiver (failed modification) hard to determine-p. 149
· Does change go to condition or promise? 

· Condition=waiver  (ex. if raining)

· Waivers retractable w/reason. notice

· Promise=modification

· Does change go to material or minor aspect of promise?

· Minor-waiver

· Crt unlikely to find payment waiver

· Material-modification

· Modification v. duress
· Sometimes: presumption that modification valid
· Policy: courts want to encourage negotiations v. suing

· Book: this Old CL rule actually more dynamic, b/c allows parties to consider future events, not just at time of bargain

· Other courts: neutral, then presumption (for legal duty or mod)  based on facts and circ. (S likes)
· Austin v. Loral
· Timing-couldn’t have sued earlier b/c retaliation

· Fear letters self-serving
· Alternatives not reasonable=so was duress

· OR was it…
· Accord and Satisfaction (see above) OR
· Was there Recision?

· Parties decide no longer want to continue w/K

· Better for both sides=easy case

· Was there Substitute K? 
· difference b/w mod and subst K doesn’t matter=both extinguish old
· sign new paper=subst K, new term=mod
· Does novation (new K extinguishes old) apply?
· Yes, UNLESS uncons. infected new K
· ex. Maxwell
· Was there Waiver? (Agreement to take less from someone; or do something don’t have to do)
· Is retractable (unlike modification) with reasonable notice
· No consideration?
· (Only) Under UCC have to determine if waiver/modification 

· Was Promise v. Condition waived? (see above)
· Condition is waivable

· Then not modification under Restatement, so  is waiver IF...
· Ex. Clark v. West-drunk law professor 
· court determined drinking NOT central to K, so waivable
· For both: is waiver if…

· What does K say?  (waiver or promise)
· does it say if promise (consideration) or condition?

· “so long as”, “if”, “unless”=condition

· not determinative

· How did parties behave?  (waiver or promise)

· Waiver must be express
· can’t just be implied; need clear expression

· ex. Clark-told him book good, would get $

· ex. when payment after 90 not 30 days, court willing to imply waiver, but could withdraw by expression

· What was intent of parties?
· look at purpose of K objectively

· actual subjective intent irrelevant 

· involves facts and circumstances

· ex. Clark-didn’t care about his health

· UNLESS waived something material and central to K

· Restatement §84-can’t waive things material and central to K

· Restatement §84(1)a:  can waive condition

· promise binding UNLESS material and central to K

· Was there Accord and satisfaction? (above)

IV.  Remedies

If liability imposed, which Remedy applies?

Rules:

· Courts have discretion
· may rely on proxies

· ex. Earth Info
· (S note: when crt doesn’t like party, gives narrow remedies-fur case)
· Restat § 344: 3 types of remedies/purposes

· Restat. § 345: judicial remedies include

· Construe in favor of non-breaching party
· US Naval Institute v. Charter Comm.-Tom Clancy book where paperback sold too early

· used proxy, construed for Clancy by counting lost profits as previous month’s sales (even though usually less)

· Don’t want breaching party to be unjustly enriched from breach
· policy consideration

· v. efficient breach (Posner) 

· (THERE IS NO EFFICIENT BREACH DEFENSE)
· breach only efficient if you AND other party compensated better after breach

· Concerns

· one party decides (too much autonomy)

· moral concerns

· Valuation Problems=sometimes subjective evaluation is more than market
· S would have paid more for record
· want people to give info on subjective value v. ability to withhold

· if not in K-anything above price is gift

· part of risk is damages only what willing to pay
· Friedman-can’t distinguish from theft
· EarthInfo v. Hydrosphere-principle of unjust enrichment beat out windfall, so non-breacher got $ as restitution

· Don’t want party to receive windfall
· Don’t punish breach
· Specific performance disfavored

Damages:
1.  Was performance promised/or guarantee made? (like Hawkins)
· However courts unwilling to read guarantee into K  (hard to win these cases)
· why Hawkins got low $
· Van Zee v. Witzke-Dr. saying “won’t wind up worse” therapeutic reassurance, not promise

· Sullivan v. O’Connor-need clear and convincing evidence of promise, otherwise no expectation

2.  Was K breached?, Give…
· Expectation-Give non-breaching party that which would have received had K been performed.  Restatement, 2nd §344 

· Give foreseeable losses
· UNLESS other cause
· Usual remedy
· Ex=lost profits (classic remedy) (give injured party benefit of bargain)
· UNLESS (then give reliance)
· hard to measure

· court unwilling to apply guarantee

· UNLESS (then give restitution)

· money losing-K

· non-breacher gets choice when material breach; can choose restitution if not substantially performed
· based on K price

· doesn’t count what you put in 

· Hawkins v. McGee-don’t get pain and suffering b/c would have had anyway

· (although counted b/c got expectation measure=difference b/w promised perfect hand and hairy hand)

· IF can prove promise/guarantee (high burden) get expect.
· For EXPECTATION give: 

· Calculating Rule:  remember expectation damages always NET
· 1. general damages UCC §2-715(1)
· Hadley v. Baxendale: what reasonably can B consider arising naturally from breach

· ex. difference b/w K price and cover in sale of goods

· BUT What was saved by non-performance, what benefits were conferred BEFORE breach?

· subtract out

· UNLESS Causation Defense: has to be primary cause usually

· so usually damages all or nothing
· rare EXCEPTION only need “substantial factor”

· Groves and Sons-25% damages awarded b/c breach substantial factor

· THEN 2. consequential damages:(ex. lost profits)UCC §2-715(2)
· UNLESS Causation Defense (see above)

· Were the damages foreseeable?  Restat § 351
· Held to what damages reasonably should have been known/ as probable result of breach AND actual knowledge (always trumps) at time of K
· Hadley v. Baxendale-famous rule and misapplying; didn’t give lost profits of mill for crank del. failure

· damages that reasonably might be supposed to have been in the contemplation of both parties at time K made as probable result of breach

· v. Martinez v. Southern Pacific-don’t have to know what machine used for; reasonable to assume lost profits for fail to deliver part

· Victoria laundry-impute knowledge when reasonably should have known (v. actual know)

· issue: imaginable NOT necessarily foreseeable (how far to go?)

· factors: insurance, NOTICE, price, bargaining

· Policy: put party in best position to know/avoid harm as risk bearer

· is assumption of risk on both sides (so have choose)

· don’t want prolong negotiations
· want to encourage info exchange
· disincentive: overinsure
· Principle: foreseeability construed in favor of non-breacher
· If Δ gambles w/π’s fortune; risk of loss falls on Δ
· Koufos v. Czarnikow-ship delayed 9 days and sugar prices drop (knew sugar market, didn’t know price)

· court imputed knowledge of fluctuations

· UNLESS too Uncertain
· Rule: π must prove alleged loss w/reasonable certainty
· Restate § 352
· Are there too many assumptions and speculation/ie. not enough real world data?
· Kenford Co. v. Erie County-court says lost profits from stadium based on too many assump and speculation, not real world data
· rejected rational basis rule
· puts burden on breacher (deter)

· BUT ?overdeter, overcompensate

· new business rule=no lost profit, now disfavored, but still need data

· doesn’t have to be 100%; NOT absolute certainty
· Ashland Management v. Janien-court awarded lost profits for computer sales b/c had business data and predictions

· had enough real world data and FEW assumptions

· Rombola v. Cosindas-allowed lost profit for horse who won 60% of time

· can use other stats to show what lost

· often issue in lost profit and lost chance
· 1-Could/2-Did other party mitigate? (Channel efficient behavior)

· subtract out if failure to mitigate 3-unreasonable
· ex. cover
· Rockingham Co v. Luten Bridge-when you know other side has breached, don’t continue to build bridge in middle of forest

· Presumption: If 2 reasonable courses, let non-breaching party choose (even if one would mitigate more)

· reasonableness is low mark
· Kellet Aircraft Corp-let co. choose higher price cabinet maker b/c familiarity

· EXCEPTION:  Madsen v. Murray pool tables where court refused to let them sell as scrap (Minority view)

· EXCEPTION: Groves-when both parties in exactly equal position to mitigate (knew of other concrete co) and action is clearly objectively reasonable

· generally not obligation of Δ to mitigate

· What is Unreasonable?

· Not reasonable to make undue sacrifices
· Bank One v. Taylor-don’t have to sell personal property to mitigate lost $ harm

· Employment=don’t have to take different OR inferior employment (hard to determine)

· Shirley Maclaine
· Different (since always will be…)

· Issue how to determine?

· industry standards, etc.

· level of subjectivity

· depends on work-creative

· Inferior

· lower rank

· lower pay

· more hours

· less control (ex. Maclaine for script)

· measured by what K called for, not what would be reasonable b4 K
· ex. can’t say Maclaine lucky

· BUT if do-then income mitigates

· Southern Keswick v. Whetherholt
· BUT also get reasonably foreseeable mitigation costs

· Mr. Eddie v. Ginsberg
· got searching costs for new job

· Were there disappointment damages?

· Don’t count  (K doesn’t punish breach) BUT vacation cases?
· Were there incidental damages? elements such as cost of shipping, storing, insuring, advertising resale, etc.

· add
· Was there Lost Opportunity?

· get fixed cost

· hard to determine what fixed costs are

· ex. don’t get rent, etc.

· lost jobs must be specific and burden on π to prove

· UNLESS: liquidated damages clause (damages stipulated in K)

· Enforce UNLESS: (don’t reasonably compensate for harm)
· Too high/seem punitive

· Restate § 355: No punitive damages for breach
· Wasserman’s v. Middletown-enforce liq damage for K in good faith where liq not punitive when town cancelled lease

· clause must constitute reasonable forecast (backward) of actual harm (forward)
· modern rule: at time of K OR time of breach
· π can choose (will always win if reason. at time of K)

· Note: OK if too low

· Advantages: channeling
· certainty, reduce litigation, incentives for info, expectations, hard for courts to estimate damages, guarantees some compensation/limits liability
· Disadvantages:

· private, not courts; often can’t negotiate; hard to determine BUT harder to determine, more likely to allow liq. dam
· can induce buyer (if high) or seller (if low) breach

· may be oppressive/windfall

Breach in Service (Restatement)
· Was it a breach in construction K? (unfinished K)
· Presumption: Court will award cost of completion in unfinished K 

· ex. Louise Caroline Nursing Home v. Dix-didn’t finish new building, n. home asked for another expectation=value of completed building (difference b/w partial building and finished one) instead of cost of completion

· court awarded cost of complet. for unfinished construc. K

· (otherwise would be windfall to π)

· although can argue for different damages measures; timing can be factor for market value
· UNLESS Good faith AND Gross disproportion b/w value and cost of completion: THEN diminution of value
· Reasoning

· economic waste

· ex. Eastern Steamship-court didn’t require gov’t to keep K to restore ship to previous condition b/c would be wasteful

· gave est. value of ship after restor.

· windfall for π 
· Peavyhouse v. Garland Coal & Mining Co.-π sued to have Δ miners put back strip-mined land (cost of completion)

· court refused and awarded cost of dimunition 

· prefer objective market-won’t consider subjective value (how much you love your land)
· upheld in Schnegerger-where got dimunition of value instead of cost of cleaning up environmental spill

· v. Groves v. John Wunder where MN court adopted cost of performance rule-awarded cost of performance even though greatly exceeded 

· split opinion, partially based on bad faith

· later Droher & Sons-sagging house got dimunition in value b/c good faith

· strong application (home more likely to get some subjective value)

· Factors

· Express assumption of risk?
· trumps everything-have to do it
· Was it specifically bargaining for? (helps against)

· ex. School District-beams in swimming pool 
· Yes,: is it reasonable under circ?

· depends on alternatives

· how material to K?  ex. pool-material (+ bad faith)

· material more important than the bad faith

· Public policy considerations
· deter people from entering into K? (both)

· unfair distribution of costs?

· Notice of costs? (who in better position to know importance/cost?)

· pipes v. Peavyhouse

· Was it a breach in performance K?

· 2 measures (are same unless $-losing K) 
· Aiello Const. v. Nationwide standard (failed to make installments π stopped performance for grading work) (alluded to by Restate)
· costs incurred in performing K

· + lost profits (from other party not performing)

· based on what reasonably expected at time
· presumption: people don’t enter into $-losing K

· - total payments received
· + interest
· fight about %
· Standard that makes $-losing K π get less $ (what Aiello Δ wanted) Restatement § 346 (one usually used)
· So K price 
· – costs actually saved by non-completion 
· so in $-losing K, that amount subtracted (rather than awarding lost profit)
· Vitex v. Caribtex-Δ tried to argue overhead should be included in cost saved
· Rule:  Overhead NOT divided up and included in costs saved
· savings must be directly attributable to job
· – payments made by Δ

· + interest (fight)
· General rule: unless juris. firm rule, crt construe in favor of non-breacher
· (plus, $-losing K not common, b/c π happy to negotiate out of)

· Was it a lost-volume seller?

· Rule: where we might intuitively think no damages if find someone else to stand in shoes if other party shows they would have been able to provide services to both-b/c lost volume seller
· Burden on Δ to show wouldn’t have sold anyway

· Ex. Wired Music Inc. v. Clark-when left lease, stopped his Musak but next renter wanted it so Δ argued no damages

· Musak showed could have provided both=was lost volume so get damages (lost profit)

· Breach in sale of goods (UCC)
· Was it a seller breach?

· Did the seller breach by not performing?

· Cover (purchase substitute goods)

· Get obtain difference if any, b/w K price what actually paid §2-712
· so might get nothing if cheaper when buy

· cover=712, per White and Summers, UCC

· KGM v. Fresh-even though extra price passed on to buyers, court awarded the difference to buyer

· Reasons:

· refused to extend Allied §2-713

· court limited to looking at K at issue
· AND consequential damages §2-715 (see below)

· If know or had reason to know (reasonable to foresee) AND couldn’t be prevented
· Not cover 

· Get difference b/w K price and market price on day learned of breach §2-713 (can argue breach day in crt)
· can result in too high award

· UNLESS deny windfall for π

· Allied Canners-raisin market price not given b/c didn’t cover got out of other K

· may not be good law anymore (SC repudiated; refused to extend)

· rare that too low (b/c seller can just cover own br.)

· (market price proof: §2-723, 2-724)

· Get consequential damages 
· UNLESS seller didn’t have reason to/know of consequential damages AND they couldn’t reasonably be prevented §2-715
· Burgess v. Curley Olney’s-used combine deal
· resale can be foreseeable (then get lost profits)

· BUT market price must be able to be determined

· (thought evidence of buyer forged)

· so no duty to cover, but if don’t might lose 715 damages (b/c could reasonably be prevented)

· Delchi v. Rotorex-air compressors don’t meet specs.

· could foresee fixing, shipping costs, so compensate

· could foresee lost profits
· Fixed costs not subtracted UNLESS business completely shut down

· ex. Labor not variable (b/c businesses don’t lay off workers when work slows)

· Did the seller breach by delivering defective goods?

· Remedies: §2-714 (1): get loss resulting from breach as reasonable
· Can send back
· Cover-Compensate me for obtaining on market 

· Not cover-get difference b/w market and K price

· Can keep
· Compensate me for difference

· Can Repair
· Get difference b/w cost & making defective equipment work

· Ex. Continental Sand & Gravel (even though was more than equipment worth and guarantee was mistake)

· b/c would depriver buyer of benefit of bargain

· discourage sellers from foolish representations

· UCC 714(2): get difference b/w value of goods at time of acceptance & value if had been as warranted (warranty very import.)

· Was it a buyer breach?

· Did party receive goods?  

· Then seller has an action for price- KGM v. Fresh (lettuce case)
· UCC § 2-709
· Get Reasonable liquidated damages determine by: 

· What K says—what was stipulated?

· Market price – unpaid K price + incidental damages? §2-708(1)
· Was it a Lost Volume Sale?
· Then get Lost Profits §2-708(2):if (1) inadequate to meet expectation

· Neri v. Retail Marine-court allowed to keep more than just deposit b/c proved that lost sale from boat (unlimited supply)—(note: can take advantage of duress b/c not cause)

· BUT Davis Chemical Corp v. Diasonics-have to show would have been profitable to sell second unit

3.  Is there…

· promissory estoppel?
· Ragosta v. Wilder-(selling business case) remanded to see if promise

· offer for unilateral K where offerree was preparing to perform Restat §87
· Court hesitant to apply guarantee/unclear promise?

· ex. call ski resort and ask about skiing, court unwilling to award expectation (hard to measure + reluctance for promise)

· expectation hard to measure?
· ex. fired b4 started at will employment (hard to measure and no expect. as matter of law)

· to prevent grave injustice (Restat § 90: remedy as justice so requires)

· even if costs incurred before promise

· Security Stove v. American Rys. Express-failed to ship part of burner to show. π asked for reliance damages b/c couldn’t estimate damages from not showing burner and

· Δ had notice of reliance/costs

· knew performance accepted (b/c com. car. can’t refuse)
· reliance on shipping costs foreseeable
· didn’t give notice of breach so π could mitigate damages

· Anglia TV v. Reed-Robert Reed had to pay all preparation costs for movie when backed out b/c court said was foreseeable costs wasted if he backed out (S doesn’t like)

· BUT could have said proxy for expectation b/c co. wouldn’t make $-losing movie

· UNLESS Δ can prove π would not have made profit 

· L Albert v. Armstrong Rubber
· THEN GIVE

· Reliance-(Cost measure) Put party in position would have been in had promise never been made.  Restatement, 2nd §344
· What are Reliance Damages?:
· Aim: put in position would have been in had there been NO CONTRACT
· Backwards looking
· Get:
· Out of pocket
· Ex. how much spent on car
· Opportunity costs
· Ex. given up another job
· Goldstick v. ICM Realty-got lost profits from promise
· Expectation damages may be used as proxy

· Help covers lost opportunity
· Doesn’t work for pure donative promise (b/c no lost opportunity)
· Walters v. Marathon Oil-renigged on promise to allow dealership for station after invested $ in improvements
· Courts awarded lost profit for first year
· b/c lost opportunity
· not full expectation (b/c only 1 yr)
· D & G Stout v. Bacardi-liquor co. promised distributor wouldn’t pull line, did and distributor got $500K less than when sold
· Court only can award reliance damages (no lost opportunity)

· Key test: whether there is presently determinable sum that is known OR is it like future cost [reliance v. expectation damages]

· $500K was reliance b/c Bacardi wouldn’t have been sold-so not future profit

4. Is there:  unjust enrichment for them to keep benefit conferred?
· court unable to determine expectation
· EarthInfo v. Hydrosphere-court couldn’t determine expectation BUT reliance would be unjust enrichment so gave restitution (gave profits)

· Osteen v. Johnson-manager breached K to promote country singer; 

· unenforceable K? (due to S of F, mutual mistake, no K: implied in law)
· Non-breaching party chooses it
· money-losing K (that isn’t fully perfomed) US v. Algernon Blair
· non-breacher can choose remedy; choose restitution when expectation (lost profit) would be 0 (so don’t factor in lost profit)

· Note: if really $-losing seems like non-breacher would want out

· substantial performance: can get expectation

· UNLESS agreement to contrary Britton
· UNLESS K almost complete
· Did the breach go to an essential element of K? VERY substantial breach

· non-performance must be substantial to essentially undo K?

· (otherwise lots of litigation)

· non-performance CANNOT get quantum meruit when only item not done is payment 
· efficiency rule

· Oliver v. Campbell-divorce lawyer

· quasi-K (benefit conferred but K unenforc.)Restat § 370
· material breach of K
· plaintiff in default cases quantum meruit: π materially breached, but conferred benefit  ex.Palmer Construction v. Cal State
· UCC §2-718 (2)-(3) buyer breach restitution (get partial deposit)
· UNLESS willful conduct Berke v. Griffin
· BUT rule getting less strict

· ASK:  Was benefit conferred?

· ex. Britton v. Turner-employee had partially performed, so got quantum meruit
· v. work in law firm 1 minute: no benefit conferred

· BUT usually limit by K price (measure by value of π’s services)
· THEN GIVE

· Restitution-benefit conferred by part performance or reliance Restat §370 generally: Restat. §344 Get Value to Δ of π’s perform (net benefit) 
· Book: unjust enrichment=measured by benefit conferred); quantum meruit=measured by reasonable value of π’s services

· Ex-mistaken books sent to you; repudiate K for fence materials left 
· 1. Value of paid services not performed under circ?=get that back

· Restat § 371: measure restitution by market value (Not K)
· reasonable value of what received 

· by market value (what would cost to get under circ)
· from party in claimants position

· somewhat subjective

· cuts both ways=ex good/bad painter

· more likely when:

· had K (implied in fact, impossibility)
· by additional value to property/person 
· might be more objective

· if choose value in $-losing K, getting profit 

· more likely when: implied in law, breacher suing

· BUT neither entirely subjective (can’t say I hate it and pay nothing)

· UNLESS imbedded in K

· Disfavored b/c valuation ? hard for court to determine

· value to who
· how measure
· subjective or objective?

· K or market price?

5.  Is there

· voluntary recission?-wiping out K as nullity
· remember: both parties left with what have

· although if court rescinds could sue for restitution
· dispute about irreparable breach?

· Then K can be recission by court

· wiping out K as nullity rather than enforcing

· idea: put in position status quo before K formed

· Used when:  other party breaches and you don’t want to perform

· GET

· expectation damages (usually)
· restitution damages (EarthInfo v. Hydrosphere)
6. Is there Unique good or Property that makes SP appropriate?
· Are damages adequate remedy ?  NO=SP
· Ex. no expected profit (ex. wedding)

· Is there Unique good OR property OR crops (often)?

· *Restate §359: unique DOES NOT always get SP UNLESS diff. to value

· Van Wagner Adv. v. S & M-no SP b/c refuse to allow billboard on property by interstate 

· *UCC §2-706: uniqueness has presumption for SP (not disfavored)

· K stating SP in breach not binding but is presumption that parties contemplated damages inadequate

· Stokes v. Moore-not work for 1 yr in industry if fired

· CAN NOT COVER in output K under § 2-712

· Laclede v. Amoco-Amoco wanted Laclede to get propane from other supplier BUT no one would enter into long-term K AND reimbursement for cover today would handle 10 yr damages

· BUT Weathersby v. Gore-output K for readily available cotton doesn’t get SP b/c buyer failed to cover (even though crop)

· BUT unjust enrich of breacher, expectation, time of breach
· Are damages reasonably susceptible to proof?  NO=SP
· *Restat § 359 SP if damages not adequate

· NOT just hard to calculate damages London Bucket v. Stewart
· *Restate § 360: factors affecting adequacy of damages

· difficult proving damages w/reasonable cert; difficulty of finding substitute performance; likely can’t collect dam.

· BUT *UCC § 2-716-can get SP when unique or other proper circ (REGARDLESS of proof)
· OR ADD Posner:  At what cost are damages reasonably susceptible to proof?

· efficiency:  where costs of calculating damages (measuring costs, monitoring costs,(S likes to consider) bargaining costs and accuracy) favor SP over damages for court and parties

· Walgreen v. Sara Creek Property-gave SP b/c more efficient

· BIG departure from CL

· THEN GIVE Specific performance
· disfavored

· b/c: old distinction law and equity (EXCEPT land); crummy job if make someone do it; preserving personal choice

· b/c: might require supervision (who?), continue juris., 

· rare for:

· employment §367 (BUT easier to get job back then make work)

· construction K 

· London Bucket-SP to install heating system reversed
7. But Remember: 

· no punitive damages for breach Restate § 355
V.  Defenses

1. Does unconscionability apply?
· Presumption:  K will be enforced
· Burden: buyer; rebuts with:

· Balance the two types: 
· Concern:  Fairness (predatory act)  v. Individual Autonomy
· Remember: channeling (make people efficient), cautionary (protection from undue harm)

· Procedural
· Method-process itself of getting someone to agree to terms is so unfair K void

· Harder to prove

· Consider:

· Did V have no reasonable option?:

· Intimidated

· Door to door

· Ex. Kirby

· Economic Duress

· Austin v. Loral-when co. threatened to breach unless 2nd K raised, navy radar supplier had no meaningful option, so void 

· (Note: mere threat of breach NOT duress)

· even though legal duty to pay

· Was seller deceptive?
· Clear v. hidden terms

· Was consent meaningful?

· Did V understand what agreeing to?

· (mental capacity considerations separate)

· What did seller know about V?

· Seller has small amt effort required

· BUT not much (autonomy)

· (remember V also knows these things)

· Substantive
· Actual terms of K so unfair, “shock the conscience”

· Easier to prove

· Look at:

· price

· Posner: would look at market price

· presence/absence penalty warranty clauses

· Objectively understandable?

· Trade practice?

· Disparate impact?

· Has to be REALLY LOPSIDED

· Reasonableness under circ.

· Do/should you need both (process and substance)? 

· YES=Majority 

· (although no doctrinal reason)

· ? CA-don’t know for sure, probably will require both

· No=S & Arizona: substance can take away process defense

· Maxwell v. Fidelity Financial Services, Inc-bought water heater, not installed right, never worked, new loan K signed  (UCC-b/c mostly good)

· S says Most say substance alone OK, some say process alone, all if both

· 1-Threat?
· Was threat from other party? 

· Yes: Void

· Does party have no reasonable alternative left by improper threat of other party?
· Restatement § 175: Duress makes K void 

· “Improper Threat”:  Restatement § 176
· No: 2-Duress, no threat?
· If threat not from other party; K enforceable (§ 175)

· Chouinard v. Choinard-family business at risk of bankruptcy unless loan, partners made give shares=OK

· leads to strange results (musician in desert)

· similar to no duty to rescue rule

· BUT few courts follow hard CL

· many would find unconscion

· few would do Posner, Eisenberg: market + reward

· policy pros and cons 

· encourage careful/rescue behavior; efficiency

· Response: 

· NY Price Gouging Statute: People v. 2 Wheel Corp
· Sold power generators at 4%-67% greater price: 

· Generally only apply to businesses 

· (want to encourage private parties to mrkt Emerg. supplies)

· Post v. Jones:Courts of admirality: K for salvage service and compensation must be reasonable

· Eisenberg: K courts should use this

· Posner probably would

· 3-Inducement to make bad deals?
· Think:  Free will v. unfairness

· Williams v. Walker-Thomas furniture Co.-as long as owe 1 cent, store can repossess everything. 

· C: can use CL (don’t need statute) to say uncons.

· Dissent: adults making K on non-necess.; should leave K

· UCC: §2-302: Unconscionable K or Clause

· More flexible than Restatement (CL)

· Can limit uncons. Clause or whole K

· Applies in informal, fast settings

· Uncons. Defined by cases

3.  Was there mistake?
· Was there misunderstanding?

· see interpretation

· Was there Mutual mistake?—Mistaken assumption shared by both parties as to world conditions AT TIME OF K
· CL: was mistake concerning substance or identity of K matter=void v. “accidents” or collateral attributes=not void
· Sherwood v. Walker-barren cow was mistake of substance of thing bargained for

· BUT maybe wasn’t mistake, but just different beliefs, Δ was buying chance
· Was there a mistake concerning basic assumption of fact at time of K on which K made?

· Basic assumption of fact: ASK: What did parties think they were doing?
· ex. procession in Griffith v. Brymer-agreement to rent rooms to view procession; coronation already cancelled so K rescinded

· drafting important: make purpose clear
· ALTHOUGH can infer purpose from facts and circ.
· BUT Wood v. Boynton-neither party knew what stone was, so no ass. made

· NOT unilateral mis. (but if was, not uncons. other party not know)

· West Coast Airlines-both parties certain sale for junk (not engine)

· could say risk b/c not look BUT S thinks result right
· VERSUS Everett-bought safe w/locked compartment both parties knew item for sale not defined (not even uni. mist.)=buying a chance
· IF mistake had material effect on agreed exchange AND

· Factors: price, specific bargaining NOT mere quality
· adverse party did NOT bear assumption of risk(rescind K Restate §152
· Court: effort to allocate risk (rather than rescind)

· Assume risk when Restat § 154:

· allocated per agreement
· Lenawee v. Messerly-both parties mistaken as to sale of property w/income potential BUT K had “as is” clause(so risk allocated to buyer
· Garb-Ko v. Lansing-Lewis-crt allows recission of K to buy gas station w/contamination b/c K didn’t allocate risk to seller (but environmental laws did) and both parties mistaken re: contamination
· treats knowledge as sufficient
· test: reasonability if knowledge was sufficient

· ex. car engine case 

· BUT negligence isn’t bar to recission

· Beachcomber Coins-party didn’t investigate Denver coin, but crt allowed recision b/c traded w/certainty
· court allocates b/c reasonable
· maybe for merchant
· when parties know relevant assumption was doubtful (certainty important)
· Union League of Phila.-sold painting thought was Bierstadt

· in artworld=know value/authors vary

· bad judgment/bad bet NOT defense

· UNLESS defense: fraud, duress, misrepresentation
· but wouldn’t need mistake then

· Was there Unilateral mistake?

· See above elements:

· basic assumption 

· material effect

· not bear risk 

· AND shift burden to non-mistaken party:

· IF enforcement would be unconscionable
· see above (has to be other’s fault)

· varies w/jurisdiction (some hold when very unfair)

· OR non-mistaken party gives warranty
· ALTHOUGH presumption can be rebutted

· ex. violin case: maybe induced warranty should have been rejected

· OR other party knew or should have known of error

· Elsinore Union Elem. v. Kastorff-gen Ker made mistake, notified school district, court held K rescinded b/c reasonable notice (b4 reliance)

· OR other party at fault(then rescind Restat §153
· BUT error in judgment not defense

· Was there Mistake in transcription?

2. Were there Changed Circumstances? (See also interpretation)

· Is there defense of impossibility? Change in circ where neither party at fault AND not in contemplation of parties that makes performance  legally impossible 
· 1.  Did something unexpected happen? Test: Transatlantic
· Not in contemplation Dills v. Town of Enfield-crt said was foreseeable might have to develop plans when no fiancing: no recission
· under facts and circ
· Marcovich Land Corp v. Newberry-leassor had to rebuild commercial building due to fire clause that allocated risk: was anticipated
· 2.  Is risk unable to be allocated?
· risk assumed: no recission
· Wegematic-representations/warranty of computer tech. made co. responsible
· policy: don’t want to hold buyer liable (NOT joint development)
· Again: court effort to allocate risk (don’t want to rescind) 
· Allocating risk: UCC §2-509-no breach UCC §2-510-breach
· Transatlantic Finan Corp v. US-since route not specified, shipper took risk
· BUT risk doesn’t mean have unlimited risk: balance: reasonability
· Fault: allocates risk
· Albre Marble & Tile-Ker gets reliance damages for materials bought (even though in prep) b/c specifically requested & buyer at fault
· 3. Occurrence render perf. legally impossible or commercially impractical  UCC §2-615; Restat §261
· Hx: Taylor v. Caldwell-music hall burns down, CL crt implies condition so K void
· Then no duty b/c condition not met (b/c no express provision or SL)
· had hx doing for personal performances (actor, marriage)
· Impractical:  MUCH more costly:  excessive and unreasonable
· depends on facts and circ
· Mineral Park Land-co took “all gravel” except what under water

· 10 x price=com impr (low bar) (BUT absolute #s matter)

· Transatlantic Financing Corp v. US-when Suez Canal closed, shipper had to stick w/K price b/c increase in cost didn’t make impossible (allocated risk affects: if have risk HIGHER burden to show impractical)
· Restat § 261 Illustration 10: Suez Canal
· Increased Price Cases: generally not enough for com. imprac. UNLESS shock the conscience OR express provision 
· UCC §2-615: most price claims fail 
· EXCEPT: Aluminum v. Essex
· Or maybe if bankrupt (UNLESS express provision)
· Missouri Public Service Co v. Peabody Coal-choosing wrong index (which was foreseeable #1) plus co as whole could cover mistake
· NOT just on one transaction
· Georgia Power v. Cimmaron Coal-express provision for arbitration if gross inequity enforced
· Source cases: no impossibility when source breaches UNLESS:
· MUST specify source to get impossibility
· Barbarossa-didn’t specify GM: so crt said not impossible
· Selland Pontiac-specified supplier, so when out of business, K declared impossible
· OR source is necessary (only one)
· Types:

· Shifts in input prices?
· ASK: foreseeable? assumed? so great are Impractical?
· Harder than expected work?

· ASK: impute risk? reached threshold of being commercially impractical?
· Calamity and project damaged or destroyed?
· IF K to build and is partially destroyed: no doctrine of impossibility
· policy: want builders to insure b/c better position (to get, to know, to prevent)
· segmented K: is benefit being conferred in steps or only completion
· IF K to repair and is destroyed: get impossibility (nothing to repair)
· policy: as whole, owner in better position to insure
· benefits conferred in segments (as work)
· ex. Fowler v. Insurance Co-repairing house from fire destroyed in 2nd fire: Ker gets paid
· IF addition-? (depends on jurisdiction, facts and circ)
· MUST accept commercially reasonable substitute UCC §2-613
· IF impossible; can terminate or modify UCC §2-616
· THEN both sides free from K (rescind)

· BUT CL: can get labor/materials wrought into the structure (NOT preparation)

· softened in Albre b/c facts and cir: requested, buyer at fault

· BUT either party may claim restitution Restat § 272
· Is there frustration of purpose?
· 1.  is substance of K destroyed? ie: is the purpose of AT TIME of K frustrated?
· ex. coronation cancelled AFTER room rented Krell v. Henry
· Restat §265 Discharge by supervening frustration

· Restat §266 Existing imprac or frust (should say is mistake if wrong at time of K)

· ID purpose
· often fight: (ex. vacation cases—US crts getting more generous)

· 2.  Were both parties aware of purpose (that is now frustrated) 

· can be imputed: (reasonable person not dumb innkeeper standard)

· look at facts and circ (price, negotiations, custom)

· foreseeability of frustrating event matters

· 3.  UNLESS express provisions preventing frustration of purpose doctrine? (risk alloc)
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