Approach

Think about the nature of the problem on 4 subject headings: 

(1) Contract formation issues: list everything that you think might be a formation issue 

a. Offer

b. Assents and acceptance, 

c. Consideration

d. Classification: type of K (bilateral? Unilateral/implied in fact?)

(2) Performance issues 

a. Was there performance?

b. Was it substantial?

c. Was it in good faith?

d. Was it conditional?

e. Were there changed circumstances?

f. Classification is also a performance question.

(3) Interpretative issues 

a. Scope of obligations

b. What does the K actually require?

c. What was the full scope of the enforceable agreement

d. Mistake

e. Misunderstanding

(4) Remedial issues /damages

a. What are the possible claims each party has against the others 

b. Are there offsets or is only one party liable what kinds of damages are possible (K damages? Quasi-K? Estoppel?) 

c. Where limited set of remedies to consider: reliance, restitution, reliance and maybe consequential and incidental damages. 

i. Incidental = these are the transaction costs. 

ii. Consequential = flow from things outside of the k, foreseeable logical consequences of breach. Foreseeability is the touchstone.

Work through the Question: Is there a K?

1. NO: Was there was a promise or offer?

a. NO: There is not a promise then ask if there is a quasi-K or an implied-in-law K? 

i. No: If there is no quasi-K, then the party seeking recompense is out of luck.

ii. Yes: There was a quasi-K ( move to the question of restitution and that ends one branch of the inquiry.

b. YES: There was a promise.

i. Was there reliance? 

1. NO: It is a donative promise and there is nothing to be enforced.

2. YES: If there was reliance you get reasonable costs.

2. YES: Was the K performed? Usually one party alleges that the other party didn't perform (or that they improperly performed). So think about: was there *any* performance or not?

a. NO: If it was not performed or only partially performed, then you have the question of excuse or justification or defense. 

i. Was there a reason that the party didn't perform? 

1. NO EXCUSE ( BREACH ( DAMAGES

2. YES: (If excuse is valid ( rescission, restitution, or excuse from performance. If the excuse is not valid ( breach ( damages) 

a. Waiver/Modification

b. The other party breached

c. A condition was not met

d. What I was required to do was unconscionable

e. There was a mistake / a misunderstanding 

f. There was a changed circumstance

b. YES: There was performance

i. Is a defect with the performance alleged?

1. NO: Is there something that excuses the other party's return performance? An excuse for not paying? 

a. NO: ( BREACH

b. YES: Excuse Doctrines (Check whether the excuses were valid and if no( BREACH)

i. Frustration of purpose 

ii. Impossible to pay (bankruptcy) 

iii. Failure of a condition 

iv. Waiver 

v. Death

vi. Efficient Breach

2. YES: a defect in the performance is alleged. The other party performed but they did not perform completely.

a. Interpretive problems:

i. Scope

1. Look to parole evidence if they underlying agreement is integrated. Ks with integration clauses don't have Parol evidence. Are side agreements blocked from being enforced? PER affects the enforcement of the side agreements. If you are just trying to enforce the K and using Parol evidence to elucidate that K, it's extrinsic evidence.

ii. Language 

1. Look to extrinsic evidence

iii. Reasonable interpretations trump unreasonable interpretations.  If there are two reasonable but differing interpretations it could be mistake or you go with the one that is only more widely known.

1. Mistake: (ship peerless case). Is the defect a question of interpretation of contractual language or is it due to some type of fundamental misunderstanding of the party. 

CONTRACT FORMATION

I. CONSIDERATION

a. What is Consideration? R2§71
i. To constitute consideration, a performance or a return promise must be bargained for.

ii. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

iii. The performance may consist of: 

1. An act other than a promise, or 

2. A forbearance 

a. Hamer v. Sidway: (Uncle pays nephew to not drink). Uncle’s promise is enforceable.  Nephew gave something up and that is consideration.  A waiver of any legal right at request of another party is sufficient consideration.

b. If forbearance is from something illegal or objectionable (against public policy), then forbearance from it does not constitute consideration no matter what is believed. 

c. Forbearance to assert a legal claim R2§74.

1. Even if there is no legal claim, a forbearance still constitutes consideration if 

a. Party reasonably believes claim is valid because of uncertainty in law or fact OR

b. Forbearing party subjectively believes that claim is valid.

c. The forbearance is bargained for by the other party even though the forbearing party believes there is no claim.

d. A party can bargain for forbearance against a possible future claim

iv. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee to some other person.  

b. Promises
i. Unrelied upon donative promises: a promise to give a gift is not enforceable because of lack of consideration, unless there is reliance.

1. Doughterty v. Salt  (Aunt’s promises to give nephew $3000). Voluntary and unenforceable promise of an executory gift. 

2. BUT: Once gift has been given, can’t get it back.  

3. BUT: Person who owns property can gift it w/o delivering possession though an inter vivos transfer and this is enforceable.

4. At CL a seal made a donative promise enforceable. Today many states have either statutorily abolished the binding effects of seals or provided that the seal only raises the presumption of consideration.

5. A writing does not make a donative promise enforceable. A few states provide that writing leads to a presumption of consideration

6. Although not unanimous the prevailing view is that nominal consideration will not make a donative promise enforceable. 

ii. Conditional Donative Promises: Some condition must be met before the gift is made. It is no more enforceable than any other donative promise even if the condition has been met

iii. Relied-upon donative promises (Promissory Estoppel)

1. Former rule: in the past a donative promise was unenforceable even if it was relied upon

2. Modern rule: if a donative promise induces reliance by the promisee in a manner reasonably expected by the promisor, the promise is enforceable at least to the extent of the reliance.

a. R2§90 Reliance: a promise which the promisor should reasonably expect to induce action or forbearance and which does induce such action or forbearance is binding if injustice avoided only by enforcement.  Substantial reliance is not required; the promisor’s reasonable expectation of reliance is sufficient. Examine foreseeability, reasonableness, causation of reliance, incurring detriment.)  

b. CL Rule elements (basically the same as the Restatement)

c. Feinberg v. Pfeiffer (Retired bookkeeper case) ( was promised a retirement of $200 a month.  ( retires a year and half later and was paid until the Board of Directors dies.  Successor decides to discontinue payments. One - way promise was enforceable because of reliance. *Note that court goes to expectation damages here.  Reliance could not be calculated—too hard to tell how much she forewent in salary and how long she would have been able to continue working.

3. Hayes v. Plantation Steel (Another retirement case) ( announces he is going to retire.  Company afterwards promises retirement payment.  They pay him for while.  Each year ( comes back to ask how long payments will be continued.  Company stops payments. In this case there was no reliance. Promise of retirement payment did not induce reliance and ( showed signs of expecting payments to be stopped.
4. Times-Mirror (Newspaper plant case) They bought land for a new factory when their land was going to be taken by eminent domain. Government tried to back out of the deal when they realized how expensive just compensation would be. There was reliance.  

5. Stout v. Bacardi  (Liquor in Indiana case) Stout is going out of business unless Bacardi sticks with them.  Bacardi promises to do so & Stout turns down takeover deal from another company.  Barcardi pulls out next day after promise. Enforceable under reliance.  Foreseeable that Stout will rely on promise.  Is it reasonable that Stout relied?  Debatable but court thinks so.  Evidence of bad faith in dealing with Stout-trips the “justice requires” of §90.
6. Walters v. Marathon  (Gas Station case) Could have invested somewhere else.  Foregone opportunity to make profits elsewhere.  Used expectation measure of damages in reliance interest.

iv. Bargain promises
1. General rule: the bargained for promise does not need to be of equal value, but gross disparity may be used as evidence of defenses such as unconscionability, incapacity, fraud, duress etc. Also adequacy of consideration may be reviewed if an equitable remedy such as specific performance is sought. Courts will honor the subjective valuation of the bargain.

2. See R2§1 for definition of contract; § 17 for requirement of bargain; § 71 for requirements of exchange. 

3. “Mere inadequacy of consideration will not void a contract.” §79, but a mere pretense of a bargain is not enough and “shocks the conscience” is often said to be “badge of fraud”

a. Batsakis v. Demotsis: (Greek money case) During time of war, lender loaned money to lendee in order to get out of Greece.  In return for lending $25 in Greek currency, lendee agreed-verbally-to repay lender some $2000 US.  Lendee signed letter to the effect that she had been loaned $2000 and would repay this sum.  Court forces lendee to pay full sum. Court held she got what she bargained for despite the differential in $. *Note: Not duress because Demotsis did not create the circumstances.
4. Exceptions (bargains that are not consideration):

a. Nominal consideration does not constitute consideration required for a bargained-for contract. It has the form of a bargain but lacks the substance of a bargain

i. BUT: nominal consideration will make an option enforceable if the option is in writing and proposes fair terms. Similarly, nominal consideration makes a written guarantee binding. These transactions are usually enforceable because they serve an important commercial purpose and are likely to be relied upon

b. Promises to surrender or forbear from asserting a legal claim:

c. Under some state statutes, a written release may constitute a claim of consideration without a reasonable or good faith belief in the claim.

5. Bargaining for a Chance Option Contracts – R2 § 25, § 87 

a. Offeror bound even if offeree not bound.  Asymmetrical bind.  
b. Option contract acceptance only operative upon receipt by offeror.
c. It can often be hard to differentiate someone giving you time to think about something and a bargained for option. If no consideration changes hands, options are not generally enforceable. Slim consideration but more likely to be enforced if it is in writing. The hard part is when it isn't in writing and there is no consideration. Failure to perform the option. A promise to hold open an offer is not usually considered an option.
v. Conditional Bargain Promises
1. Conditional promise out of promisor’s control is valid if the condition will not disrupt the commitment/promise nature of the transaction.

2. Conditional promise within promisor’s control is valid if it somehow binds the promisor and if the condition is determinable.

a. Scott v. Moragues Lumber: (boat buying K) Lessor promises lessee that he would contract boat out to lessee for shipment of lumber if the lessor actually buys a boat and lessee agrees he would enter into such contract.  Once lessor buys a boat, he does not contract to lessee, but to someone else.  Court holds that the contract was enforceable and breached.  Condition precedent of buying boat was fulfilled, creating contract.

3. If a Condition within promisor’s control is satisfied only promisor’s satisfaction—enforceable only if satisfaction is determinable
a. Mattei v. Hopper – ( promised to buy (’s land pending procurement of satisfactory leases for shopping center.  ( refuses to sell, saying ( not bound b/c ( couldn’t define “satisfactory”.  K valid because (’s duty to use good faith in determining satisfaction is adequate consideration.

vi. Implied Promises
1. Output Contracts/Requirement Contracts UCC §2-306: A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

a. UCC §2-306(3): When a contract does not specifically require a duty on the part of one party but it does require exclusive dealing on the part of the other, the exclusive dealing constitutes incentive on the unbound party to perform under good faith conditions and hence constitutes consideration.  

b. Where a buyer agrees to buy all output or a seller agrees to supply all requirements, this constitutes consideration UNLESS the output or requirement is inestimable as with new businesses, etc. 

2. Exclusive Dealing Contracts: A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes (unless otherwise agreed) an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

a. Wood v. Lucy, Lady Duff-Gordon:  Duff promises exclusive marketing rights and half profits resulting from any such efforts to market.  No specific promise as to amount that Wood will market or that he will market at all.  Duff tries to pull out, Court enforces contract because it implies that Wood had strong incentive to perform and thus implied a promise to perform. 

b. Courts will imply promise especially where there is good faith effort to perform. Infer good faith requirement from UCC rules.

3. At Will Employment:  Generally, employer does not imply any promise when offering “employment at will”, but promissory estoppel may “estop” the promisor from claiming that no consideration was given.

a. Grouse v. Group Health Plan, Inc.:  Company offers to hire employee.  Employee drops old job, then company revokes offer.  Court hold that company is liable for reliance damages.  Damages consist of wages lost from old job, not new job.  

vii. Illusory Promises: No Mutuality A bargain consisting of an exchange of promises (bilateral contract) requires mutuality of obligation (both parties must be bound or neither is bound). If condition does not bind the promisor or is undeterminable, then it is an illusory promise and does not constitute consideration.

1. Promise involving unknown quantity is illusory 

2. Mutual assent is determined by examining what a reasonable person in the position of each party would be led to believe by the words or conduct of the other party. 

3. Exceptions to the mutuality rule: Unilateral contracts
a. Limited promises: promises limiting the promisor’s options in some way 

b. Conditional promises: a promise which the promisor need only perform if a specified condition occurs is not illusory if the promise has limited her future options in some way.

c. Agreements allowing one party to supply a material term: at CL such a promise is illusory. However, where one party has the power to alter or modify contract terms, many authorities hold that the promise is not illusory since such power is subject to an implied covenant of fair dealing. *Note, the power to supply a term relative to an objective measure is not illusory (i.e. market rates).  UCC: explicitly changes CL by providing that sale-of-goods contracts with unilateral price setting are enforceable if the parties so intend (subject to a duty of good faith)

d. Implied promises: the mutuality rule is inapplicable where a promise can be implied-in-fact or in-law from a party’s words or actions. 

i. Express Contracts: Mutual assent is manifested in words of agreement, oral or written

ii. Implied contracts
1. Some people say that it is immaterial is you say implied in law or implied in fact but that is not actually true... It DOES matter
2. Implied-in-fact contracts: if the promises of the parties are inferred from their acts or conduct, or from words that are not explicit words of agreement, the contract is implied in fact. An implied in fact K does not require the receipt of a tangible benefit: whether or not the performance has left you with a benefit, you still have to pay
3. Implied-in-law contracts: these are cases where a court fictionally implies a promise to pay for benefits or services to avoid inequities and unjust enrichments (a.k.a. quasi-K) requires the receipt of a benefit.

a. Nursing care v. Dobos (Medicare doesn’t cover home care) Hospital seeking money for home care. ( doesn't think that she should have to pay, because she had not agreed to receive the care. She was never actually offered the care and she never requested the care. There is no question that the care was needed. There was no question that she was mentally competent. ( thought that Medicare would take of it, but no one ever told her that they would. Did D knowingly accept unjust enrichment when she had an opportunity to reject?

b. Day v. Caton (The brick wall case) P builds a building on a lot adjacent to D. P says that they had an express agreement that they would share the cost of the wall. D says that there was no such agreement, but he saw the wall being built and didn't do anything. Your knowledge that something is valuable serves to impute that someone would expect to get paid for the benefit. The paradigm case. Silence is acceptance as long as you know it is valuable and you don't avail yourself of your opportunity to reject
c. Emergency aid exception: if you help someone in an emergency they owe you (not limited to cases of life or death urgency).

d. Officious intermeddler doctrine would seem to be at play here because they provided a service without her request or consent, but they say that there is an exception for emergency aid. 

c. Moral or Past Consideration 

i. A promise given for moral or past consideration when the promisor seeks to discharge a moral (but not legal) obligation created by some past event. Usually past or moral consideration is no consideration.
ii. Mills v. Wyman: Stranger cares for a dying son.  After son dies, father promises to compensate the stranger.  Court doesn’t enforce promise.  Benefit was conferred in the past and does not constitute consideration.
iii. Harrington v. Taylor:  Friend stops wife from killing husband with an axe, but in the process gets her hand cut off.  Husband promises to pay medical bills.  Court doesn’t enforce.  

iv. Modern rule: a promise is enforceable at least up to the value of the benefit conferred

1. R2§86: If a promise is conferred to compensate a past performance that was to the detriment of the performer, it is enforceable to the extent that the performer is unjustly enriched.

2. Webb v. McGowin:  ( saved the life of man and was injured whereupon (’s testator offered to compensate ( for his life ($15 every 2 weeks).  Testator dies and ( refuses to pay. Court holds that ( must pay under §86.  ( suffered detriment in process of rescuing the deceased.  There would be injustice if workman is not paid as promised.  

v. Where past benefit was conferred as a gift there is no moral obligation to repay

vi. Special past consideration which is enforceable

1. Promise to pay a debt barred by SoL §82
2. Promise to pay debt discharged by bankruptcy §83
3. Person under legal age promises to perform after becoming of age. §85 

4. A subsequent promise to pay for unrequested services is enforceable if recipient incurred a substantial benefit.

d. Legal Duty Rule: the promise to perform an act the promisor is already legally obliged to perform does not constitute consideration. §73 

i. Gray v. Martino: Third party pays a “special officer” to inform police of crime specifically related to the third party.  Court holds that such a contract is unenforceable.  Would normally be enforceable if it was not already public duty of “informant” to report such crime.  Against public policy to have to encourage ‘special officers’ (who is probably paid informant) via extra money. Underlying concern is that someone is taking advantage.  

II. OFFERS
a. Definition: An offer is a manifestation of present willingness to enter into a bargain, made in such a way that a reasonable person in the shoes of the person to whom it is addressed would believe that she could conclude the bargain merely by giving her assent (i.e. accepting the offer). R2§24.Can come from a buyer or a seller. The manifestation (or statement) may be by words or by an act. 

b. Principle:  must have “meeting of the minds.”

c. Terms of offer

i. Subject matter of contract

ii. Price (least significant; easily standardized; usually filled in under customs or catalogs, etc.)

iii. Quantity (Most significant that still needs to be spelled enough)

iv. Time of performance
d. Essential elements
i. Intent to make a bargain: must be distinguished from an invitation to begin negotiations. Intent is reflected by language and the surrounding circumstances of the statement: testimony about inner state of mind not generally admissible.  Giving effect to party intentions even if unreasonable.  Meaning is a reflection of shared values.
1. Classic contract law almost purely objective. CL rule was 4 corners of document only. Plain meaning.
2. Modern law more subjective and individualized.  Interpretation against the drafter §206: interpretation serving the public interest generally preferred §207.  
a. The more reasonable meaning: If two parties subjectively attach different meanings to an expression and the two meanings are not equally reasonable, the more reasonable meaning prevails.  BUT only if it is the meaning that one party has actually attached to the expression.

i. Lucy v. Zehmer – Drunk land sale case.  Court said a valid contract.  Look to the outward expression as manifesting intention rather than secret unexpressed intention.
b. Unreasonable meanings can be enforceable if the parties attach the same meaning to an expression.  

c. If one party knows about the two meanings.  Good faith duty to clarify meaning. 

d. With 2 equally reasonable meanings, neither meaning prevails ( no contract  

i. Raffles v. Wichelhaus There were two ships named Peerless – one of which arrived in October and the other in December.  No consensus and so no binding contract.  
ii. Specificity / Definiteness of terms: a statement will usually not be considered an offer unless it makes clear the subject matter of the proposed bargain, the quantity involved and the price: § 33, § 34.  
1. Intent determinitative: even if an important term is omitted, a statement can still be construed as an offer if the omission does not indicate a lack of intent to conclude a bargain and if the court can fill in the missing term by implications

2. Adequate specificity exists when court can determine if there is a breach and determine what the remedy would be. UCC does not require absolute specificity in all terms of the contract for there to be adequate specificity to form a contract.

iii. Finality: Offer must constitute the final stage of bargaining after which an acceptance closes the deal. Finality is more important than specificity b/c you can fill in missing terms. The central issue in finality is whether the party has signed off and has no more decisions to make. 
iv. Interpretation Issues:
1. Extrinsic Evidence: Sometimes it is difficult to determine the intent of the parties so we look to extrinsic evidence to interpret the intentions of the parties. However extrinsic evidence is not always admissible. Split jurisdictions w/ some jurisdictions using the plain meaning rule, and other jurisdictions are more tolerant about bringing in extrinsic evidence.
a. Plain meaning: In California language has no strict presumption of being conclusive. Courts will not use dictionary definition as a basis for omitting extrinsic evidence.

i. Consequences: Very limited difference because just because the evidence is admitted doesn't make a big change in the rulings of the cases. More of a procedural difference not really a difference in outcome. Changes the stage at which the case is decided (summary judgment versus more of a need felt to go to a jury).
ii. Lang of the K goes to the judge Legal issues not factual issues are judge questions. Once the evidence is decided to be admitted then the evidence goes before a jury. So the judge decides whether it is possible that there could be an alternative reasonable evidence and if they decide that there is the possibility of another reasonable alternative then the case goes to the jury. Sometimes the judge looks over the evidence and decides that it is too flimsy to send to a jury. There could be differences in how much different jurisdictions will send to a jury. Where the difference of the consequences comes in may not be in the courtroom, but in the actions of parties who are writing Ks. This is what Kozinski whines about. The W doctrine thinks that the plain meaning doctrine encourages parties to write out exactly what they mean and lay out things quite precisely. Kozinski thinks hat they shouldn't overdraft because that would be inefficient. Parties will tend to write long and exhaustive Ks. It is hard to really know what the behavioral ramifications really are. Kozinski is probably right that CA's rule leads to more costly drafting enterprises. So think of this not as difference in outcomes but differences in incentives when they sit down at the bargaining table
b. Trade Usage: Persuasive authority when there is a disputed meaning.  Will treat as consistent if there is a way to do it. R2§203.  UCC §1-205(2), §222.
i. The chicken case: P=buyer of chickens who is unhappy with the chickens they got (Swiss). D= seller of chickens who says, "You guys got just what we bargained for" Dispute over the meaning of the word chicken. Trade usage (there are exceptions for newbies): there was contradictory evidence about how "chicken" is used in the trade. Burden of proof is on the P because they are bringing the action. They must show that their definition of chicken is more reasonable which they are unable to do. The judge looks at the market mechanisms and sees that only one definition of chicken makes sense economically. If you know that there is apt to be some confusion, you have the responsibility to inform the other party of the possible differences in interpretation.
ii. Oswald v. Allen: Rare coin collection case. They void the contract in this case. Because they both thought that the coin was real? Trade custom for seller to ensure authenticity?
iii. Berrick v. Salem: The other side needs to show that you should have known about the trade usage Reasonable to impute that usage to you as an ordinary citizen. Some things are so widely known that they don't have to show specifically that you knew. If the parties are in the same trade the burden shifts. Much harder to show that you didn’t know. But if you are new to a trade you can show that  (see Flower City case). 
2. Parol Evidence Rule: This rule only applies in the case of written contracts. The whole doctrine is about whether or not an additional contract will be enforced. Either a prior K (oral or written) or a contemporaneous oral agreement. Usually you have a written K between 2 parties and one of the parties says, " We also had this other agreement that informs the transaction and the dealings between us." Then you have to figure out whether the other agreement will be enforced.

a. R2§216: Where there is a written agreement and it is intended by the parties to be a full agreement, no contemporaneous oral discussions or private dealings having to do with that agreement can have any validity

b. Not all side agreements factor into the Parol evidence rule. The side agreement must be collateral. 

i. Mitchell v. Lath (Ice House Case) (s buy land but want (s to remove an ugly icehouse across the street. They write up an agreement and go further with the purchase but there was nothing about the icehouse within the written K. The buyers sue to enforce the contemporaneous oral agreement. The court refuses to enforce the contemporaneous oral agreement. The court set out a three prong rule: (1) Must have the form of a separate K, (2) Must not contradict the expressed or implied conditions of the written K, and (3) Must be an agreement that the parties would not normally be expected to include in the written agreement. (But how do you define ordinary expectations?) A very old and rigid application of the parole evidence rule. The court looks very rigidly at the land conveyance and refuses to enforce contracts that have anything to do with the land conveyance
c. The more modern rule doesn't split hairs as finely. Enforce side agreements usually.

i. Masterson v. Sine: This case made it absolutely clear in CA that the Williston interpretation is gone. The trustee in bankruptcy wants to exercise the option. Seller argues that the option was personal and that there was an oral side agreement to that effect.

d. Complete Integration

i. Any writing that presents itself as a complete or final version of the agreement.  Can present outside evidence to show not complete integration.  §210 comment b; §214 (a), (b).
ii. Merger Clauses  §216 comment e.  Very common especially in form contracts. Usually says “This is the complete agreement”. Given deference under the UCC.  Will raise a presumption of complete integration. Can attack:  fraud, unconscionably, etc.
iii. Consequences of Complete Integration: Where there is a completely integrated writing of the agreement, no party may introduce evidence to the fact-finder which will vary, add on to, or contradict the terms of that writing with any evidence of prior written or oral promises or contemporaneous oral promises.  §215 Can’t vary, add, or contradict with any oral or any prior written.  Some states also apply to contemporaneous writing.  
e. Partial Integration: If you leave a key term out then the K is integrated with respect to most elements but if a term is left out that can be tricky.  The K doesn't say anything about the term at issue in the side agreement but the side agreement in so closely related that you would expect it to be included in the K

i. Consequences of partial integration §215, 216 Can add but not contradict. 

ii. Determining what adds vs. contradicts: Reasonable harmony v. implausibility/impossibility. 

f. A simultaneous written or oral agreement it can be used as evidence to give insight into the intent of the parties (even if it is not enforced).

v.    Special Types of Offers

1. Advertisements: generally deemed invitations to deal. However a particular advertisement may be construed as an offer if it is in definite terms and either circumstances clearly indicate an intention to make a bargain or the statement invites those to whom it is addressed to take specific action without further communication.

a. Fisher v. Bell (switchblade case) Seller has a switchblade in the window for sale for 4 shillings.  There was parliamentary legislation forbidding sale of such items.  Seller prosecuted under this law.  Court holds that any item in a window is not necessarily for sale and that it is “merely” an invitation to negotiate and item is not really “for sale” and thus seller is not guilty. Unless really specific and final, courts will not usually treat an ad as an offer.

b. Rewards: an advertisement for a reward is normally construed as an offer

c. Offering circulars: normally construed as invitations to deal however they may be interpreted as offers is a reasonable person in the shoes of the address would think the communication had been addressed to him individually rather than as one of a number of recipients.

2. Auctions:  Auctions with reserve are considered invitation to make offers (auctions are deemed to be with reserve unless otherwise stated). In auctions without reserve once the auctioneer calls for bids, the goods cannot be withdrawn unless no bid is made within a reasonable time .

3. Contract Bids: putting a contract out for bids is usually not deemed to be an offer, but the responding bids usually are considered offers. 

e. Legal significance of an offer: an offer creates a power of acceptance in the addressee

f. Communicating an Offer -- § 49.  If there is a delay of communication and offeree knows of delay, time period for acceptance not extended.  If offeree doesn’t know, a contract can be created by acceptance w/in period offer should have been dispatched.  
i. Lonergan v. Scolnick (communicating an offer and advertisement) ( advertised his property in the paper.  ( responded. They exchanges letters and made arrangements. However, ( later found out that ( had sold the land prior to ( receiving his last letter. Specificity seems that (’s response letter to P indicating bank, location, etc. was specific except that price (a material term) was fuzzy indicating a lack of finality. BUT, more importantly, the indication to “act fast” implied that others were looking and hence no finality. 

g. Termination of offer

i. Expiration or lapse: 

1. If the time period is fixed: usually the time period runs from the time the offer was received. If there is no fixed time period: expiration of a reasonable time, which depends upon the circumstances.

2. When parties bargain face to face, the time for acceptance ordinarily does not extend beyond the conversation unless otherwise indicated. 
a. Akers v. Sedberry – Employee resignation case.  Offer had lapsed so she could not accept it.   

3. An offer sent by mail is timely if sent by midnight on the day of acceptance or within a reasonable time depending upon the circumstances

ii. Rejection by the offeree R2§38 Once you have rejected an offer, can’t go back and accept it.  
iii. Counteroffer R2§39. A counter-offer must be capable of being accepted so in that way it is different from a rejection.  It carries on negotiations rather than breaking them off. 
1. BUT: Inquiries concerning the offer do not terminate the offeree’s’ power of acceptance. 

2. The test for distinguishing between a counteroffer and an inquiry is how a reasonable person in the offeror’s shoes would view it.

3. Ardentte v. Horan: A property for sale. They send back a K with a check and an accompanying letter than requests specific items. Seller views this as a counter offer. An acceptance has to be definite and unequivocal. Mental intention doesn't matter, must be something more overt and clear.
iv. Conditional or qualified acceptance terminates the offeree’s power of acceptance. But like a counter offer, it is itself an offer that can be accepted by the original offeror

1. Common law mirror image rule: at CL, an acceptance had to mirror the terms of the offer; any deviation made the putative acceptance a counter offer

a. Last shot rule: under the mirror image rule, if the parties offers and acceptances did not match, so that no K was thereby formed, but the parties performed anyway, the courts would treat the putative acceptance as a counteroffer. Thus the terms of the counter offer would govern the K.

2. Exceptions

a. Requests accompanying acceptance

b. Grumbling acceptances

i. Price v. OK College: This guy gets this offer to work for an annual salary and then writes a grumbling note at the bottom. He didn’t ask for anything more, just signed on the dotted line. Not a happy acceptance but not a rejection.
c. Qualified in form, but in substance merely spells out an implied term

d. In sale-of-goods contracts, the UCC provides that a definite and seasonable expression of acceptance operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. (Form Contracts)

i. Additional terms: If the parties are both merchants, the proposed terms become part of the contracts unless

1. The offer expressly limits acceptance to the terms of the offer

2. The additional terms would materially alter the contract

3. The offeror notifies the offer within a reasonable time that he objects to the additional terms

ii. Different terms do not automatically become part of the contract

1. Knockout rule: (MAJ) conflicting terms drop out, and so the contract consists of the agreed-upon terms plus terms implied by the UCC to replace the conflicting terms

2. Dropout Rule: (MIN) the conflicting terms of the acceptance drop out so that the contract consists of the terms of the offer plus any additional (but not different) terms of the acceptance (A “first shot” approach)

3. Mistake theory: treat different terms just like additional terms on the theory that UCC§2-207 differentiates between the two only because of a mistaken omission

v. Conduct of the parties

vi. Revocation (R2 § 42, 43). 
1. To be effective, a revocation must normally be communicated by the offeror to the offeree
a. Exceptions

i. Offer to the public can be revoked by publishing the revocation in the same medium

ii. When there is no direct communication between offeror and offeree but the offeree obtains reliable information that the offeror has taken action showing she changed her mind

1. Dickinson v. Dodds – Property sale w/ offer open until Friday case.  The offer to keep the property for sale until Friday was w/o consideration so not bound to keep it open.  ( knew that ( had changed his mind so that was revocation.  
2. An offer that by its terms is to remain open until a fixed dates can generally be revoked prior to the expiration of its term

a. Exceptions

i. An option is irrevocable for the stated period since the offeree has given consideration for the promise to hold the offer open

ii. Nominal consideration will hold an offer open

iii. Foreseeable reliance
iv. UCC: a signed written offer by a merchant to buy or sell goods, which gives assurance that it will be held open is not revocable for lack of consideration during the time stated (or if no time stated, a reasonable period of time) provided that the period of irrevocability can in no event exceed 4 months

3. Unilateral contracts: under the old rule, offers which were to be accepted by performance of an act remained revocable until performance was complete. Most modern courts do not permit revocation once performance has begun.

a. R2§45: preparation is not sufficient to constitute commenced performance, but there may be reliance damages and the offeror impliedly promises that once performance has begin, she will hold the offer open for the time stated in the offer, or if not, for a reasonable time.

vii. Death or incapacity: R2§48 
viii. Change circumstances: such as supervening illegality of the proposed contract or destruction of its subject matter, can also terminate the offeree’s power of acceptance
III. ACCEPTANCE R2§50 a manifestation of assent in a manner invited or required by the offer.  
a. Acceptance by Performance – R2§45. Treat beginning performance as implied consideration for an option contract.  Beginning performance rather than preparing to perform is the triggering event.  A one-sided bond: Offeror cannot revoke but offeree can go forward or quit.  
i. To determine whether there has been performance rather than preparing to perform look at: Irreversibility, Ambiguity, Very thing bargained for -- final stop to protect the offeror.  

1. Ragosta v. Wilder – Fork shop case.  An offeror may say “I don’t want your promise. I want your performance.” Here court said had not started to perform rather had prepared to perform so offeror could revoke.  

ii. Ambiguous Whether Want Performance or Promise R2§62.  If ambiguous offeree can choose.  

iii. Communicating Acceptance: Acceptance Must Be Communicated (R2§56) in manner specified in the offer (§60).  

b. Silence As Acceptance – R2§69.  
i. §69(1)(b) -- Silence with the intent to accept is in conformity with the offer b/c offeror structured the offer this way.  Offeror intends silence as acceptance and the offeree is silent and intend silence to = acceptance. 
1. Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

2. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction and the offeree in remaining silent and inactive intends to accept the offer. 
3. Where because of the previous dealings or otherwise, it is reasonable that the offeree should notify the offeror only if he does not intend to accept
ii. § 69(1)(c) -- Previous dealings or otherwise

1. Cole-McIntyre v. Holloway  – meal selling case.  Buyer making the offer. Seller never said anything.  Salesperson came every week and said nothing. The seller sends out a sales drummer (person who drums up sale). The buyer says ok and sends a letter of agreement back to the office in Memphis. The K says that it is not binding unless accepted by the office in Memphis. The main office never communicates with them so they assume that the K was accepted. By the terms of the K the seller has to accept the buyer’s offer. The court finds that in this case the silence is good enough to constitute a K. Sellers could use buyers to create an option. You could use the offer as a backstop. The court feels that it is unfair to do this in a commodity market. You get an offer and you use it as a price guarantee while you shop around. The court worries that this will make buyers unwilling to enter into K and therefore the buyers need to be protected.
2. Kukuska v. Home Mutual  – Hail insurance case. Insurer has a duty to act w/in reasonable time. Although this was only an application for coverage because you have to pay the premium upfront it is not reasonable to think that people are going to apply to multiple insurance companies.  Held for Kukuska.     

3. Vogt v. Madden (Sharecropping K) There was an agreement in the 2 years previous. In 1981 with no express agreement they have a discussion about sharecropping the next year. ( never explicitly agrees that ( can farm the land. Two people who had done business before and it are undeniable what the premise of the discussion is. It's kind of like the ( leads ( on. The court says that there is no K. Court rejects silence as sufficient acceptance. In this case look to past practices.  

iii. Failure to reject an offer: Is the other party able to presume by your failure to reject that you have accepted the offer?

1. Phillips v. Moor  (Hay in barn case) ( offered 9.5 per ton and the ( writes back saying, " I hoped that you would offer me more, but I accept your offer anyway... If you like the hay though maybe you will send me some more”. The ( receives the letter and doesn't act on it and then the barn burns down. This case draws on old common law that says that as soon as the agreement is concluded the risk pass to the buyer, but anything that the seller does to prevent the buyer from taking ownership of the property then the risk stays with seller including things like delivery. 

2. Where the contract does not cover the question, the risk of loss passes to buyer on receipt of good for merchants or the risk passes to the buyer on tender of delivery
c. Negative Option Plans – enforceable b/c you agreed to the terms.  
i. Austin v. Burge (Guy who doesn't want the newspaper) An old case and this would never come out the same way now. These days negative option contracts are very strictly governed. This is similar to the idea of slamming which is now very strictly regulated b the phone company. You have to agree upfront to the option.
d. Acceptance by Click: Online commerce. Absent any burying or hiding of material, this is completely binding.
i. Caspi v. Microsoft Forum selection clause. To invalidate this clause would say that people who accept by click can pick and choose which claims that they agree to

ii. Ticketmaster v. Tickets.com This wasn't a K that someone agreed to. A form Contract
e. Late Acceptances can be converted into offers. An effort to accept can convert to an offer (R2 §70).
f. Receipt of Acceptance 

i. Acceptances are effective on dispatch (day sent) unless improper address (§66) even if never received (§63).  

1. Different rule for option contacts, acceptance must be received w/in time specified.

2. If improperly dispatched but arrives w/in time it would have if it had been properly dispatched, it is effective. (§67).  

ii. All other communications are effective on receipt.  (§40, §63).
iii. Received when comes into possession or deposited at authorized place. §68.  

Performance

I. OBLIGATION TO PERFORM IN GOOD FAITH
a. Bedrock principles: Good faith does not mean that you never take advantage of the other party or that things are fair. Where does the law draw the line when have you gone too far in taking advantage of the other party

i. Fraudulent

ii. Plainly prohibited by the K

iii. Interfere with performance of the K
iv. Against the spirit of the K.

b. Versions of good faith (Different courts have adopted all three but the excluder standard is the most common)
i. A way of interpreting a K and a way of implying terms of a K

ii. Not just a background presumption for implying terms but it actually excludes certain type of behavior: bad faith behavior ... Excluder idea (Summers)
iii. Parties are required to exercise restraint (Burton)

iv. The R2§205 is not really helpful: Really about excluding bad behavior over telling you to forego opportunities’ obligation not to be bad.
c. Bad faith cases come up when people are acting under the letter of the agreement but in violation of the spirit.

i. Interference
1. Patterson v. Meyerhoffer (The auction land case) A woman agrees to buy land from the guy who was going to buy lots at an auction. The woman decided to go ahead and buy the land herself and bid against the guy at auction. She ends up buying and he sues her for loss profits. You cannot sign a conditional K and then interfere with the fulfillment of that condition. Any act which deliberating or consciously interferes with other party’s completion of the K is bad faith. 

2. There must be some type of knowledge about the other party’s expectation (that their price was based on the fact that they thought you were only buying from them or if you were buying so much that it was obvious that you would increase prices based on the scope of your procurement)

3. However, there is a traditional practice of multi-sourcing (parties spread their Ks)
d. You cannot act in violation of the reasonable expectation of the parties
i. Best V. US National Bank (bank raises its check fees) Differentiates between unconscionability and bad faith.  When one party to a K is given discretion the parties ordinarily contemplate that the discretion will be exercised for a particular purpose in a particular way (Burton view)
e. Best Efforts Clause

i. Harkens back to Lucy lady fashion designer case

ii. Bloor v. Falstaff Brewing Corp.: Ballentine purchased by Falstaff and there is a profit attached to continued sale of Ballentine beer and then there is also a liquidated damages clause breach of good faith obligation to maintain the sales of Ballentine, but are they obligated to maintain the bargain regardless of cost? Best efforts clause requires them to maintain a high volume of sales, but their policy was not to maintain that they put their efforts into marketing their own beers The court finds that they have passed up on a lot of opportunities to boost Ballentine's sales. Falstaff had a an obligation to treat Ballentine better than your own lines of business.
iii. You cannot defend breach of third party obligations on the basis of bad business practices or losses.
II. CONDITIONS

a. Express Conditions

b. Implied Conditions: if there is a party whose performance is logical to precede it is an implied condition. 

c. Subsequent: extinguishes an obligation to perform (Performance first …until a condition is met)

d. Precedent: creates an obligation to perform (Condition first and then performance begins)

III. ORDER OF PERFORMANCE DOCTRINE OF SUBSTANTIAL PERFORMANCE
a. Implied Conditions: Start with the question: what is the required order of performance in a K?

i. In CL there was a very odd rule that performances were due simultaneously regardless of whose performance logically came first. 

ii. Under the Modern rule if there is a party whose performance is logical to precede it is an implied condition. These are Conditions precedent and they create an obligation to perform.
iii. When a party has an obligation to pay someone to do a task and they have not done that task sometimes you will be excused from payment. 

b. Simultaneous Performance

i. When performance is meant to be simultaneous and you know that they are not going to be able to perform, you have to show that you are still willing to perform unless it is super obvious (see Kanavos) if you know for sure, but you better know for sure
ii. Got to give a chance: One party has to make a definite attempt at performance. Got to make a definite tender

iii. Where possible look for parties to perform simultaneously unless the K says something specifically different

iv. Sometimes it is logically impossible for parties to perform simultaneously

IV. MATERIAL VS. MINOR BREACH: At what time is breach sufficient to not perform? Distinguish substantial performance and material breach. You can never have material breach if you have substantial performance, but it is possible even where performance is not substantial for a party to claim that their breach was not material.
V. ANTICIPATORY BREACH
VI. EFFICIENT BREACH
a. Breach is efficient when cost of performance exceed the benefits to all the parties

b. Efficient breach fallacy – “efficient theft.”  Efficient breach assumes no transaction costs associated with the damages.  Less likely to enter a contract when it can be easily breached.
VII. DEFENSES

a. Mistake


i. Mutual Mistake – Mutual mistake renders a K voidable by the adversely affected party (unless they bear risk R2§154) if both are mistaken as to basic assumption underlying the contract and mistake has a material affect on the exchange so long as neither party bore the risk of mistake.  

1. Sherwood v. Walker  – Pregnant cow case.  Mistake of fact: a Contracting party can refuse to enter a K when there is a mistake of material nature

2. Wood v. Boynton  – Diamond case. There was a period of investigation open for both of them. This was a thoughtful sale. There was a deliberation. You can luck out in a transaction so long as the risk or uncertainty was part of that transaction.
3. Griffith v. Brymer  – Coronation case. 

4. West coast Airlines v. Miner's (cylinders of scrap metal / airplane engines) No meeting of the minds on the original K. But the bonafide purchaser is not mistaken. Miner knew what was going on all along and tried to exploit the situation. Junk traders always thought that it was scrap metal 

ii. Unilateral Mistake – R2§153.  Your mistake, your problem unless other party taking advantage or knows mistake.  

g. Changed Circumstances: like mistake but the timing is different.  If the facts change after the K is arrived at.  Could not have foreseen this event.  Fault plays a more significant role than in mistake.  See UCC §2-615, §261.  

i. Impossibility:
1. Taylor v. Caldwell (burned down theater) a fire burns down a theatre and a performance becomes impossible. Where there is a positive K to do a thing the Contractor must perform it or pay damages. Although in consequence in unforeseen events that K become impossible or unexpectedly burdensome then you don't have to carry it out. So notice it must be unforeseen and make the K impossible.
ii. Impracticability:  UCC §2-615 Performance unexpectedly and unforeseeable make it hard to comply. But how hard does it have to become before you can get out of your K. Try to address these cases on the enforceability prong instead of looking at the circumstances and thinking about impracticability based on cost. We let people off the hook when performance meets some threshold for excessive cost or difficulty. Unforeseen circumstances must relate to the basic assumption of the K. Fault of neither party

1. How do you draw the line where things become impracticable? 

a. Can't really tell from the cases: undue burden? Unduly costly? Analogizes this to unconscionability. It should be the sort of thing that jars you not just "that's a bummer". Akin to obscenity standards. When a K is declared impossible or impracticable, parties usually go their separate ways and lick their wounds.

2. Mineral Park Land (deal to buy gravel) K was too expensive to perform. Parties assumed that the land contained enough gravel for use, but they were wrong. There are no exact standards for deciding the level of expense is impractical. 
3. US v. Wegematic (Computer contract) Liquidated damages says that they will pay $100 a day for delay and if delivery is failed they can cover and get the cost of covering. Liquidated damages clause shows that there was not a mutual assumption of risk. The court says that any other allocation would allow a seller to come in and make false promises that they later say were impracticable. Wegematic knew the risks better and assumed them. They should have known the risks and problems and even if they didn't know they were in a better position to know.
4. Transatlantic v. US (Suez Canal Case) Suez Canal closes and the company tries to get money for the extra length of the voyage. It's not really impracticable or impossible because the ship made the trip. The K assumes that you will travel the usual and customary route, but that became impossible. The performance wasn’t driving a boat thru Suez it was delivering the goods to a specific destination. No allocation of risk: implied route isn't enough to satisfy this. 
5. Albre Marble and Tile v. John Bowen Co. Subcontractor (tile company) does drawing and other preparation for project before it gets cancelled. They sue for restitution (quantum meruit) value of work done to date. ( defends based on the doctrine of impracticability. Wrought into the structure standards: Clearly a benefit conferred.  This court rejects the old wrought in standard because it is too narrow a definition of benefit conferred. Anything that the K did bargain for and receive should be worthy of restitution. So anything specifically requested must be compensated for.
6. Peabody Coal: No unforeseeability as to a basic assumption of the K. You've been in this field for a while you should know better. They bargained this K, they are sophisticated, they're stuck. 
iii. Frustration of Purpose
iv. Remedies – usually (but not always) rescission.  Remedy for any partial performance is restitution for benefit conferred.  Sometimes enforce as if the fraudulent statement were true (like house next to gas station) then use v1-v2 measure of damages.  
h. Capacity: children, mentally ill, do not have the capacity (intoxication).

c. Other Party’s Inability to perform will excuse the other party's breach is the majority rule. A minority rule requires the payment of some expectation. 
d. Other Party’s Failure to perform: Generally permitted for a party to refuse performance if a party has failed materially to perform their part of the bargain 

e. Fraud: Have to do something active.  Lying about a fact, know it’s a lie and induce someone to do something based on the lie. Making a statement about the future that at the time you made it knew wasn’t going to happen = promissory fraud.  

i. Duress: No reasonable alternative, imminent physical or economic harm. Defendant created the situation, the source of the pressure.
i. R2§175 When Duress by Threat Makes a Contract Voidable 

1. If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

2. If one who is not a party to the transaction induces a party’s manifestation of assent, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

ii. R2§176 When a Threat Is Improper 
1. What is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

2. What is threatened is a criminal prosecution,

3. What is threatened is the use of civil process and the threat is made in bad faith, or

4. The threat is the duty of good faith and fair dealing under a contract with the recipient

5. The resulting exchange is not on fair terms, AND

a. The threatened act would harm the recipient and would not significantly benefit the party making the threat, 

b. The effectiveness of the threat inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or 

c. What is threatened is otherwise a use of power for illegitimate ends.

i. Post v. Jones: Ship gets wrecked.  Has whale oil on board.  Rescue ships come and agree to rescue.  Buy whale oil from wrecked ship for well below market price.  Court holds that contract void. Court reasons that under admiralty laws, rescued cargo must be bought at fair market price. Where one party has absolute power and the other has no choice but submission there is not a valid contract.  

iii. No Price Gouge:  Can’t jack up prices during times of emergency, stress.

1. People v. Two Wheel Corp:  (Generators in hurricane case) Court upholds NY statute prohibiting people from jacking up prices during time of emergency.  Hence the storeowner had to repay his customers difference between the price of generator at market value and price he sold during a hurricane.  Procedural unconscionability of unequal bargaining power even though price disparity wasn’t that extreme.

iv. Economic Duress 

1. Restatement comments indicate that economic duress is more and more enforceable.

2. Hard bargaining is not duress.  Economic threat less likely to be seen as duress than physical threat.

3. Chouinard v. Chouinard:  Fred agrees to buy share of family business from father and brother.  He does only in order to get a loan to save the business from bad decisions he made.  Court does not hold that contract was made under duress, but was mere hard bargaining.  Also, father and brother do not create the threat of economic harm.
j. Unconscionability: Shock the conscience test.  Sliding scale of procedural and substantive.  Prevention of oppression and unfair surprise
i. Procedural Unconscionability: Contract obtained through unconscionable means. Examines contract formation process.  Door-to-door sales, language, duress, pressure, not understanding, lack of alternatives.  Absence of meaningful choice on the part of one of the parties together w/ unreasonable K terms.  Unfair practices, inequality of bargaining power & absence of meaningful choice (oppression), deceptive or high pressure sales techniques, confusing or hidden language in the written agreement (surprise)
1. UCC §2-302:  Court will consider the entire context to check and see if contract is so one-sided as to be unconscionable. Court seeks to prevent oppression (absence of meaningful choice) and unfair surprise (confusing or hidden language in the written agreement). Court seeks to not disturb allocation of risks because of superior bargaining power.
2. R2§208: If a contract, or term thereof, is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

3. Indicators of Absence of meaningful choice: Fact specific, Reasonable opportunity to understand terms of contract, level of education, unfair surprise, and oppression.

a. Williams v. Walker-Thomas Furniture:  lower income purchaser seeks to buy furniture on credit from store. Only store buyer can buy from due to lack of $ and neighborhood.  Questionable as to whether this gives seller too much power.  Store has some clause indicating that if buyer defaults on payment, then buyer is liable to have all items purchased from store repossessed.  Buyer does not understand full implication of the terms.  Not knowing terms in absence of explanation is reasonable considering buyer’s known education level and complexity of contract.  Court holds as unconscionable.

4. Form Ks are more likely to have procedural failures. Underlying conditions were substantively unconscionable and procedurally. There is a particularly high standard of procedural duties in form Ks. You must secure the definite assent for any provisions which are sketchy, but in a face to face no form K setting you have to avoid affirmatively misleading or affirmatively not disclosing (not the same standards as for form Ks)
ii. Substantive Unconscionability: evils in the resulting contract.  Terms are bad.  Overly harsh allocation of risks or costs not justified by the circumstances under which contract was made. Inadequacy of consideration does not itself invalidate a K, but gross disparity in value exchanged may indicate in itself unconscionability.  Usually involves more than overall imbalance.

k. Indefiniteness (Void for Vagueness)

l. Waiver R2§84, UCC § 1-107, § 2-209(4) –(5). Waiver occurs when a party to an existing contract promises to perform even though some contractual condition to his obligation to perform has not occurred.

i. Enforceability: a waiver is enforceable if it is given for separate consideration or if the waived condition was not a material part of the agreed-upon exchange and the uncertainty of the occurrence of the condition was not a risk assumed by the party who gave the waiver

ii. Retraction: an otherwise enforceable waiver can be retracted if

1. It was not given for separate consideration

2. Relates to a condition to be fulfilled by the other contractual party (not by a 3rd party)

3. The other party has not changed position in reliance on the wavier
4. The retraction occurs before the time that the waived condition was supposed to occur, and notice of the intention to retract was given within a reasonable time for performance
iii. Can waive a condition but cannot waive consideration.  
1. Clark v. West  – Drunken author case.  Said the drinking was condition that could be waived rather than consideration that could not be waived.  
iv. Modification v. Waiver: Waivers never need consideration. You are not giving up any rights with a waiver. So how do you know whether people have modified a K or waived? UCC expressly addresses Ks that cannot be modified. Modifications then become waivers. Look at circumstances that suggest it was a waiver. Courts will presume against waiver for material kinds of provision. If there is a change of a central thing then it is less likely a waiver because parties don't waive central things. It's a hard line to draw under the UCC. The restatement looks for consideration.

Remedies

I. DAMAGES
a. Expectation damages:  Put the party where they would have been had the contract been performed.  Right to benefit of the bargain.  ( should not receive greater amount in damages than it could have gained by full performance.  
i. Breach by a Seller of Services

1. If completion is possible: Damages = Cost of completion - K Price Remaining to be paid + incidentals.  Unless there is economic waste.

a. Economic Waste Rule:  If performance is incidental to main purpose of K and cost of performance greatly exceeds diminution in value resulting from breach (economic waste), then the court will usually use the formula: Vas promised – Vcurrent value
i. Peaveyhouse v. Garland Coal  – Contract is for ( to mine (’s land and then restore the land to its original condition.  ( mines but doesn’t restore.  Cost of completion would be $29,000.  Court doesn’t give this value.  They claim restoration is only incidental to K and would constitute economic waste.  Court instead awards value of land with restoration minus value of land as it was.  This constituted $300.

2. If completion or repair is not possible then change in value

a. Hawkins v. McGee:  kid has a scarred hand.  Doctor promises him a perfect hand.  Doctor botches the surgery and kids hand gets all mangled and painful.  Trial court awards pain and suffering.  But appellate court rejects this.  Pain and suffering puts ( where he would have been if nothing had happened.  In contract damages, court will award where ( would be if contract performed as expected.  Court wants to award for value of perfect hand - value of hand after surgery.  Since pain and suffering would have been natural consequence of the surgery, likely that this won’t be rewarded because too hard to measure the extra pain and suffering ( has undergone.  Problem lies in monetizing this damage since no way to restore hand perfectly

b. United States Naval Institute v. Charter Communications:  Berkeley has deal with Naval to publish its book in paperback but not begin to sell it until October.  Naval publishes and sells the hardback.  Berkeley sells prior to October.  Trial court holds that Naval gets to recover ALL sales of paperback.  But appellate court holds that this is not expectation measure.  Expectation measure is the amount that the paperback sales actually cut into hardcover sales OR the number of hardcover sales in absence of paperback.  Every paperback sold DOES NOT equate into a hardcover sale loss.  This, of course, is difficult to measure.

c. Louise Caroline Nursing Home, Inc. v. Dix Construction:  Builder quit before completion.  ( asked for value of building as completed minus the value of the building as it stood.  No incidental or consequential damages.  But in this case, must follow above rule since contracting for a service and not a good.
v. Breach by a Buyer of Services

1. Two measures of Damages.  Should yield the same result.

a. Formula 1:  Expenditures + Lost Profits – K Price Paid - Reusable materials remaining  = Damages. 

i. Buyer likes this one because seller has to prove profits, costs expended, etc.

b. Formula 2:  K price  - Costs saved by not completing work – K price paid = Damages 

i. Costs saved are those expenses not yet expended and/or left over materials that can be applied to next job. 

ii. Better for sellers because burden on buyer to prove what costs can be saved. Do not have to include overhead in costs saved.  

2. When source of performance is unlimited, then ( does not save costs when selling service to a “second” customer; Lost Volume Sellers 

a. Wired Music Services v. Clark:  Wired music services piped music into house but had to wire the house.  The first tenant moves out and breaks K.  A second tenant moves in and starts a new K at higher rate.  Court holds that ( could have gotten both first and second tenant at same time since service was not limited.  But, only thing it could not have given simultaneously was the house wiring.  Hence, Court rewards Contract Price remaining - Cost of wire rental (cost saved).

b. Vitex v. Caribex – Overhead costs saved should not be included in costs saved.  Overhead is fixed and nonperformance produces no savings.  if don’t have that many 
vi. Breach by a Seller of Goods 

1. If non-delivery or non-acceptance: Cost of Cover - Contract price remaining + incidentals = Damages. UCC § 2-712(2), 2-715
2. You do not have to cover – can recover the market value at the time of breach.  Must be reasonable.  See UCC § 2-713, 2-723, 2-724.      

3. Breach of warranty case. Cost of repair is the proper standard.  Damage = value of goods as warranted - value of goods accepted UCC §2-714. 
4. May get specific performance UCC § 2-716.   

vii. Breach by a Buyer of Goods 
1. Not a Lost Volume Seller.  UCC §2-706.  
a. Contract Price - resale - cost saved because of breach + incidental damages (any commercially reasonable charges).  
b. Arms length transaction – price established in perfect market.  If can’t find a substitute buyer could use fair market value.  UCC § 2-723, 2-724.  
2. Yes a Lost Volume Seller.  UCC § 2-708(2).  Lost profit (including reasonable overhead) + incidentals - payments made.  If injured party could and would have entered into a subsequent contract and could have had the benefit of both the subsequent transaction is not a substitute for the broken K.  The injured party’s damages are then based on the net profit that he lost as a result of the broken K.  It is possible that an additional transaction would not have been profitable so it is a question of fact.  

m. Reliance Damages –  Get damages not because of benefit of the bargain but because relied to your detriment.  Restore the victim to where he would have been if the promise had not been made.  

i. Costs fall into two classes: Out-of-pocket costs (net costs incurred by a promisee in reliance on the promise prior to the breach less the value produced by those costs that can be realized after the breach) and Opportunity costs (surplus that the promisee would have enjoyed if he had taken the opportunity that the promise led him to forego).  

ii. Where reliance damages are difficult to establish but obviously significant, the expectation measure may be used as a surrogate.
iii. Security Stove  -- Stove to convention in Atlantic City.  Used a reliance measure of damages for an expectation interest because hard to know where they would have been had the contract been performed.  Even though some of the expenses were incurred b/f the K, still recoverable since knew it would have to ship.    

iv. Reliance Is Used 

1. To protect a reliance interest

2. When there are policy reasons not to use expectation interest like in medical cases.

3. When there is too much uncertainty in the expectation measure.
a. Beefy Trail v. Beefy King International: You get reliance damages where you have damages that are too speculative. Expenditures incurred before can be calculated and therefore they can be included as part of the recovery. So you can have reliance and other damages.

4. Fulfilled Contract would have resulted in a loss

a. Armstrong Rubber: K would have created a loss if performed? The burden should be on the D to show that it was a money-losing bargain for the P (because he was in the wrong by breaching). So if you know what your expectation losses would have been you can subtract that loss from your reliance outlays (for example you know that your net loss would have been $3000, right now your loss is $5000 which is your reliance costs, then you get to cover $2000).

v. Costs incurred before you were part of the K
1. Anglia Television v. Reed: In this case, a TV company wants to make a film so they contact Robert Reed. But after they have set everything up. ( sued RR for all the costs from before they hired him. The court sides with the TV Company. Once he was called RR knew that lots of costs were undertaken and when he said he would take the role. Once you agree to a contract you can end up taking on responsibilities for costs incurred before you were even party to the contract

vi. Generally plaintiff cannot elect to use reliance. 

n. Specific performance An extraordinary remedy. §359, 364 – specific performance refused if unfair b/c mistake, hardship, inadequate; granted if denial would be unfair.  
i. Have to show

1. No adequate remedy at law.  Damages won’t work/damages are immeasurable.
2. Not barred by drawbacks: Minimal administrative obstacles (an order to perform is hard to supervise) and Minimal Intrusiveness (i.e. grouchy opera singer/quality of performance).

ii. Traditionally most likely in cases involving land or sale of unique goods.  It matters whether the antique is owned by a store or by the granddaughter.  
iii. Traditionally barred in:  construction, services, employment, goods contracts with fungible goods.  Now may get SP re fungible goods when there is no market for them like oil during the oil embargo.  UCC says if no market in the good even if fungible can get specific performance.  

iv. More available than it used to be.  If you order specific performance you deter efficient breaches but not everything can be monetized.  Concept of infinite substitutability – what would you take as an alternative source of satisfaction.   
o. Liquidated damages: (Stipulated damages) An amount specifically stated in the K. In the event of breach the breaching party will pay the other party a bunch of money.

i. UCC§2-718: In light of the anticipated harm

ii. R2§356: Reasonable in the light if reasonable or anticipated loss 

1. A party could get their liquidated damages enforced if it was reasonable in light of anticipated damages (time of K) *or* the actual damages.  You should argue the one that will be best for your client. Courts go both ways depending on how they feel that day

2. Most useful where at the time you make the contract you don't have a good handle on what the damages are going to be so you want to ensure yourself before you enter into the K in the first place. You are buying insurance for your performance, but courts are overriding that private insurance deal if it proves to be over-insurance

iii. Illustrates a clash between two fundamental principles in contract law: We don’t generally review the adequacy of consideration and we don’t want punishment for breaching contracts.  Liquidated damages used to be frowned upon.  Now they are often upheld.  Law and economics influence.  Damage clauses are secondary issues that are not treated with the same level of deliberation as other parts of the K. People think about damages differently and contract law should recognize our frailties and limitations, but who cares if the courts uproot the liquidated damages and put in actual damages at the end of the day. Who cares if they don't honor that clause if the breaching party still has to pay actual damages? But that higher amount was bargained for and it might have led to other things in the consideration. Maybe that clause was a type of insurance and in exchange for it. You might have a higher K price
iv. Check for unconscionability.  Look at reasonableness either at time of bargain or at time of breach.  Usually upheld when a good faith estimate of loss especially when the loss is difficult to calculate.  Greater difficulty of estimating or proving damages, the more likely the stipulated damages appear reasonable.        
v. Penalties are not enforceable.

vi. Wasserman's Inc. V. Middletown: Liquidated damages are disproportionate to actual damages. Must be a reasonable forecast of approvable injury resulting from breach. In deciding whether the forecast is reasonable they are going to look at: 
1. How hard it is to foresee damages / how speculative are the damages?

2. If it's a new market you might have no idea what the damages are going to be. 

3. If it is hard to prove damages it is actually more reasonable to stipulate damages because it allows for risk allocation.
vii. Actual damages vs. Liquidated Damages: If you were close then the ct will just uphold the liquidated damages clause. Look back to time of contracting and try to assess whether the contracting was reasonable

1. Courts differ: They might well look at time of breach and contract. Hard-line courts will look only at the time of breach and figure out how speculative it was. 
2. Hutchinson v. Tompkins:  This case represents the better rule: they look at the time of contract. If the damages are perfectly calculated at the time of breach, should we allow the liquidated damages to stand? Only hold liquidated damages unreasonable if at the time of K formation, it was predictable that breach would lead to a certain damages and the liquidated damages clause leads to a different amount, we'll hold that unreasonable.

p. Punitive damages: R2§355.  Cannot recover for punitive damages unless the conduct was independently a tort (for which punitive damages are recoverable) or breach of duty of good faith.  For a while there was substantial recovery against insurers who did not pay off contract obligations.
q. Restitutionary damages: Unjust enrichment.  You got something of value from me and you ought to give it back.  Conferred a benefit.  R2 § 370, § 371, §344, §345.    

i. Can be Court’s election or (’s election.  ( may choose restitution when there has been a substantial breach.  Once you have fully performed no restitution. 
ii. Can even be used by a party who would otherwise be entitled to expectation damages, if they could do better. 
1. You may elect restitution over expectation unless you have completed performance.

2. What about substantial performance? Equities will always work against the breaching party

iii. Wrongfulness of the breach plays a role

iv. Issue of market value and individual value.  §371 – may be measured as reasonable value to other party of what he received (in terms of what cost to obtain from another) (usually market price) or by extent to which other party property increased in value.  Usually reasonable value > increased wealth.  Measure used depends on who breached.  If provider of services breaches ( extent to which increased value to recipient.  If recipient breaches ( market price.  Benefit conferring is output.  Benefit conferred is input.  Most typical for courts to take benefit conferred and say what did it cost to produce it (market value).  An alternative measure is increase in property value. 

v. Usually smaller than reliance or expectation no lost profit.

vi. Not limited to the K price but it may be a ceiling in some courts.

vii. Complete Performance: If you have completed your performance and the only thing remaining is payment then you must sue under the contract instead of restitution. 
1. Oliver v. Campbell Divorce lawyer agrees to take a case on all the way thru final judgment. Woman refuses to pay and he sues. The reasonable value of the service was $5000 and he asks for that (the contract was only for $850). The court rejects the (’s argument. If you complete performance, you can only cover for the K (expectation damages).

2. This rule doesn't apply when there is not a liquidated amount due. 

a. Example: you paint someone's portrait on the agreement that at the end they would pay you what they felt it was worth. That gets pretty hard to figure out. What is the reasonable good faith value of a portrait when it is not specified in the K? Court will likely give a restitutionary measure.

viii. Substantial Performance

1. Osteen v. Johnson ( paid to have daughter promoted as a singer and a composer. Did ( breach? He substantially complied. You can get restitution but they couldn't get all of their money back. ( has to return partially the extent of his unjust enrichment reduced by the services that were performed by (. The important thing to keep in mind is that you are not going to get restitution for things that have been substantially performed.
ix. Segmented Contracts: Complete restitution is available when you can segment contracts and look at each piece which is what the court does in Osteen.
x. Used for Implied in Fact and Implied in law Ks. (Quantum Meruit – value your labor has conferred.)
xi. Breaching Parties Can Recover
1. Britton V. Turner:  You can always specify in a K that there will be no payment absence complete performance. Not suing on the K.  Past law said that if you breach you are out of luck, but this court finds that illogical. In cases where you can refuse to receive a good, the D has the option to walk away with no harm and no liability. Here the D never had a chance to refuse the partial performance. You can’t give the value back. Labor contracts are implicitly segmented. General rule: Breaching plaintiffs can recover absence bad faith and absence harm to the other party. The court makes all the assumptions against you.
r. Damage Limiting Devices – 

i. Mitigation/Don’t needlessly run up damages.  R2§350.  

1. Rule is reasonable conduct w/o undue risk, burden or humiliation. An injured party is required to incur only slight expense and reasonable effort.  
a. Madsen v. Murray: Pool table manufacturer in Utah. Buyer decides that they can't afford their customized. Pool tables, so the seller does their form of mitigation (salvage some of the material and use some for firewood). The court did not feel that this was adequate mitigation. This case represents the high water mark. This is not really the dominant law.

b. Bank One, Texas N.A. V. Taylor: She should have sold her property to pursue her project. The court says no, you shouldn't have to sufferer a detriment to mitigate. Don’t have to sacrifice a personal right or make an unreasonable outlay of money.

c. In re Kellet Aircraft Corp. Cabinet manufacturers back out of their deal with Kellet. Kellet seeks to mitigate by looking to other sellers. Finds a reputable and reliable deal to make the contracts at a higher price. Before the contract was solidified another company called and made an offer to make the cabinets at the original price but it would take them longer and they would need to rely on the originally breaching company. Kellet decides not to go with this company. Court rejects the Amerform argument that there was no harm and no damages should be awarded because they could have mitigated for the same price "Where a choice has been required between two reasonable courses, the person whose wrong forces the choice can not complain that one rather than the other was chosen." This case is a bit different because it was a custom work and there was not really a standard market for it. Salvage value is often lost in custom orders.

2. Where both plaintiff and defendant have equal opportunity to reduce damages, equally reasonable to expect defendant to minimize.  
a. S.J. Groves & Sons Co. V. Warner Co. Where the breaching party could have accomplished the mitigation equally, you do not have to mitigate. Concrete supplier couldn't deliver the concrete and they try to claim that the other people should've gotten the concrete from another company, but the concrete company should have just subcontracted. They could have bought the concrete from the other business and delivered it. This will be a pleading burden on the (. This doesn't work very well with services but it does with commodities a bit easier. Benefit of the doubt goes to the (
3. One who claims failure to mitigate has burden to prove not only lack of diligence but also amount by which damages were increased by such failure to mitigate. 
4. Rockingham County v. Luten Bridge– Bridge to nowhere case.  Plaintiff cannot hold a defendant liable for damages that need not have been incurred.
5. MacLaine v. 20th C Fox: About the labor component of mitigation. If she takes another job it will offset her damages.  Supposed to be comparable or substantially similar work.  Don’t have to take work that is different or inferior.  Benefits of losing job – like time off – are not offset.  

6. Issue of comparable money vs. comparable values.  
7. Commute may make work inferior (Punkar v. King Plastic Corp.)
8. Injury to reputation and lost opportunity to practice profession.  

ii. Lack of Foreseeability – R2§351, UCC § 2-715 (2).  Liable only if natural consequence or specially told.  Damages must in fact be caused by the defendant’s breach.  Must also have proximate cause.  Contracts requires a higher level of foreseability than torts – more than eggshell skull plaintiff.    
1. Hadley v. Baxendale – Broken mill case.  Only liable for damages foreseen or foreseeable at time of execution of the contract.  Damages which (1) either arise naturally or (2) reasonably in the contemplation of both parties.  

2. If price is small, and loss is large, the disparity suggests that it was not intended to cover the risk of such liability.
3. Also if dealing was informal may mean no careful attempt to allocate the risks.
4. Victoria Laundry: The laundry loses money because they didn't get their boilers. No specific communication but loss is foreseeability at the time of the breach. You always want to ask what is the knowledge of the breaching party. You are not limited to what they actually know (i.e. specifically communicated to the D). Under reasonable foreseeability knowledge is imputed to the breaching party
5. Koufos v. Zarnikow: Someone charters a boat and it arrives nine days later. Ship owner confesses breach but feels that they should only be liable for interest on the values of the cargo, but the price of sugar fell during the nine-day delay. Loss profits is a standard measure. It is foreseeable that the price could have gone up or down but the plaintiff was buying for the opportunity to sell their sugar on that day. The sugar owner chooses their risk, not the boat owner. The higher the damages, the greater the degree of certainty or proof.
6. Hector Martinez v. Southern Pacific: Shipment of machinery that was on five cars. The last car was delayed for a month. We didn’t know what they were going to use the dragline for (i.e. Selling it or renting it out) and the foreseeable damages vary based on the use. If they were going to sell it, they would only lose the interest but if they rent them out then they lose the rent for a month, which could be much larger than the interest. The P doesn't have to show that what they were doing was the *most* probable use. The fact that there is a more foreseeable harm does not get you off the hook.

iii. Certainty – UCC § 1-106(1); §352.  Damages may not be speculative, possible or imaginary but must be reasonably certain and directly traceable to the breach not remote or the result of other intervening causes.  Damages fairly within the contemplation of the parties at time K was made.
1. Kenford v. Erie - Stadium case.  Limited by proving profits with certainty.  (1) certainty that damages caused by the breach and (2) loss proved with reasonable certainty.  If new business seeking future profits stricter standard b/c no reasonable basis of experience.  Public entity would have had to pay, maybe that’s why the court made its decision.   

2. Moving away from the new business rule.       

3. Rombola v. Cosindas – racehorse case.  Recovery on loss of prospective profits.  Based on past performance.  
4. Contemporary Mission v. Famous Music – Record selling case.  Used probabilities.  

Other

Form Contracts: The party that has the greater knowledge has an affirmative duty if it wants a particular term to be enforced. There has to be knowledge. Obligation to impart knowledge of onerous terms to the other party. A policy that militates against surprise. That really doesn’t matter whether the term is in all cases particularly onerous. It can be under the facts and circumstances. It doesn't have to be hidden in the K. you just have to believe that the other party would not have granted assent.

1. C. Itoh v. Jordan Party didn't go through the effort of getting specific agreement

2. CL rule: Consumers have a duty to read: Sardo (Jewelry insurance case): The court of Appeals disagreed with the word change made by the lower court. Sardo should have read the K. It's not the fault of the insurance company that he didn't. If there was a mutual mistake and a meeting of the minds, then it would be equitably reformed to include jewelry. There is no suggestion that the company or officers of the company believed that securities mean anything other than securities. The employee who did think otherwise never even mentioned his belief to Sardo. This is a pretty hard rule

3. The court is moving away from a duty to read rule. Weaver v. AMOCO: Pretty remarkable K that totally shafts Weaver. There is no affirmative effort to mislead or mutual mistake, but there is unequal bargaining power and undue hardship. The K is Substantively unconscionable and probably procedurally unconscionable (fine print, no heading, didn't point out the details to him) 

a. Test: (Apply the R2 § 211 test as the model doctrine)

i. Unequal bargaining power

ii. Facts unknown to the lesser party

iii. Causes a great hardship and risk to the unequal party

iv. Unfair surprise and undue hardship. These are things that would lead you to expect under the Restatement that people would not accept the clause.

Subcontractors and Contractors: No symmetry, but there isn't symmetry of risk or reliance so it is fair. There is a nice discussion on 480-482 about the policy risks: don't ever assume symmetry. There is no option created in favor of the sub Contractor when the Contractor uses his bid, but there are some statutory expectations. 

1. CA rule prohibiting the substitution by subcontractors; see Southern Ca Acoustics Co v. CV Holder inc. You must use whom you list in public Contracts. This statute is to protect subcontractors and preventing bid shopping (show bidding). Promissory Estoppel can still factor in. 

2. If you are a favored bidder on a particular product and you always come in really low and you get a bid from a subcontract and then you call them up and tell them how excited you are to work with them and lead them to believe that they are going to work with you and in the interim they make decisions based on their reliance on you (reasonable reliance). Maybe they don't bid on a different job for example you must look at the entire situation
3. Drennan v. Star Paving – Paving contractor who made mistaken bid case.  Applies § 90 instead of saying that there was acceptance of the subcontractor’s offer w/in a reasonable time.  Fair to hold the sub for a brief time after awarding the K b/c want general to rely on sub’s bid.  General not committed to using sub by using his bid.  If engaged in bid shopping or bid chiseling will not be able to use §90. 

4. Bid shopping – seeking other subs to underbid the original sub.
5. Bid chiseling – trying to get the original sub to lower bid.  
Employment Contracts: Typically an employee reads a handbook and doesn’t promise to do anything in return, but there is kind of an assumed purpose to induce employees to be loyal, stay continue performing in a certain way. If I continue to work for you under s a certain set of polices and then you violate your own policy, do I have a case? You have a particular employment provision (job security provision or seniority provision) and you violate it. Can you be sued? Are those dually biding terms? The other questions are whether or not you can change your criteria

a. Pine River State Bank v. Mettille (Employee Handbook Case) Mettille gets fired and he alleges that the bank violated the handbook guidelines. The handbook was a communication of an author. The fact that he stayed on the job means that he accepted the offer. There may be multiple motives for staying on the job but that doesn’t matter. The fact that he intended to accept the terms and benefit from them is enough to constitute acceptance. Unilateral context no specific identifiable performance is being asked for. The employer has an implied purpose.Intent to accept the offer is extremely important. ( argues: that because the ( was an at-will employee who began working before the K was issued there is no consideration. It is a donative promise. HOLDING: the ct rejects this. This case sets out enforceable terms. Metille continued performing after these terms were laid out. Court assumes that continued performance has to do with their acceptance of the policies in the handbook.

b. Employee handbook handed out, employees continue to work, there's a K. If the handbooks create new expectations, the employer will be bound much like bargained for a chance cases. So what if there is already something that you were obligated to do, but the employer says that they are going to give you a bonus in order to have better morale, but then they back out? Because they bargained for something, which may have been delivered...employer may try to say that it was a gift, but the employer already reaped the benefit... Asmus v. PacBell QUESTION: Can you cancel provisions? Can you change your handbook? RULE: Minority of states say you can withdraw the policy but you must compensate the employees. Under R2 there must be consideration for modification of contracts, but under the UCC there does not. Can you do that without bargaining or negotiation though? Can you pull it out unilaterally? HOLDING: The court says yes you may unilaterally retract provisions of a unilateral K and there are three conditions (MAJ rule)

i. Sufficient notice 

ii. Indefinite duration: this is fairly significant. You say this policy will be in place for a specific length of time and you try to retract the term early, you'll be in trouble. How do you value an indefinite term?

iii. Doesn't take away any benefits that have already accrued

