Contracts Outline


I) Basics of Contract Law

A) Sources of law and purpose



1) Much of contract law was created through the common law



2) Today much of this has been codified (e.g. UCC for sale of goods contracts)



3) Contracts are intended to be sure parties know their obligations to each other


B) Elements of a contract

1) Agreement between parties such that a third party could determine their obligations – “a meeting of the minds”

2) Consideration – something of value exchanged

3) Enforcement – a common feature but not a necessary element

4) Reliance – separate issue from the terms of the contract (common with promises)

5) Miscellaneous elements


a) Need not be written (except for real estate in California)

b) No requirement to have a response from the other party if their performance is sufficient as a response – your agreement forms the contract “Do X and I’ll pay Y”


C) Uniform Commercial Code (UCC)



1) Applies only to sale of goods contracts




a) Services are not covered, but principles of UCC are often applied



2) Should be treated like code, basic principles are very important




a) Many states are adopting the UCC in whole or in part into their codes



3) Pittsley v. Houser



a) Asks if laying carpet is a separate service or part of the good itself




b) Tests used by the court:

i) Predominant factor – is the purpose mostly for sale of a good or a service (when selling carpet are you selling the good or the installation)

ii) Severance of the contract – separate the goods and services sections

iii) Apply the UCC even if situation is a service rather than a good


D) Rationales for forming contracts



1) Many businesses actually operate under ineffective or improper contracts




a) These often serve perfectly well for what the businesses need




b) Many business relationships rely on trust and history

c) Much of contract law doctrine has arisen form defects in these sort of arrangements



2) Explicit contracts are generally only created when specific performance is critical



3) Creating a legal forum for resolving debates stops private (or illegal) dispute resolution


E) Contract law and public policy



1) Courts do not want to act as complaint bureaus or interfere with free exchanges



2) Courts step in to ensure that appropriate agreements are enforced



3) Only certain deals are enforced by courts




a) In their terms contracts can stipulate specific types of dispute resolution

b) If alternative dispute resolutions are inadequate or inappropriate the state can take over

4) Contracts can even stipulate, as a term, the no enforcement regime be applicable so long as the consideration is appropriate and the term is explicit

II) Promises

A) Philosophical views

1) Moral philosophers hold that promises should be enforceable as contracts (by making the promise you induce reliance and create harm by backing out)


a) They do allow certain actions abrogate the obligation to adhere to the promise

2) Legal doctrine has gone the other way, holding promises as unenforceable absent reliance (or some other extraordinary factor)


B) Simple donative promises (Gifts)



1) Theoretical origins




a) Restatement:





i) §17 – bargain requires mutual assent to the exchange and consideration






1. Parties must reach a mutual bargain and assent to the terms





ii) §71 – requirement of exchange; types of exchange

1) Consideration requires bargaining for a performance or return consideration

2) Consideration is bargained for if it is sought by the promisor in exchange for his promise and given by the promisee in exchange for his promise

3) Performance may consist of: a) An act other than a promise; b) a forbearance of a legal right; or c) creation, destruction, modification of a legal relation

4) Consideration may be made or given to the promisor or a representative




b) Reasons to require consideration

i) People often promise in the heat of the moment and courts are unwilling to hold them to such hasty promises


a) Promisor might not be able to perform (changed circumstances)


b) Promisor may not want to perform upon reflection


c) Promisee may not deserve the promise

ii) Consideration serves as evidence of an intent to form a contract




c) Dougherty v. Salt




i) Aunt Tillie gives her nephew a note for $3000 so he’ll be “taken care of”

ii) She says this is for him always doing for her, now she wants to do for him (past consideration)

iii) She does not honor the note when it comes due

iv) Issues: was there consideration?

v) Procedural History:


a) Jury found for the nephew – set aside by the judge

b) Appellate Court found the note valid evidence of consideration under the theory that she wouldn’t have signed it if she didn’t think she was getting value for it

c) Cardozo (writing for the majority) reverses the appellate court saying that formal writing was not sufficient to create a contract, it was a simple donative promise for an executory gift (gift in the future)

1) There was nothing of value exchanged that was viewed as consideration by both parties

2) Past consideration cannot support a contract – no bargain

vi) Black Letter: reciprocal consideration is required to enforce a donative promise



2) Consideration

a) Consideration must be bargained for, if an element is simply essential to fulfilling a promise there is no consideration

i) There is a grey area when an element is bargained for – apply common sense, is it reasonable that someone would bargain for that consideration

b) Element of form

i) Modern courts seldom look at the adequacy of consideration, but they will not honor contracts based on truly token consideration


a) This reinforces the evidentiary nature of consideration


b) If the form of contract is fulfilled courts typically honor it

ii) Schnell v. Nell
a) Nell had contracted with several friends of his dead wife to pay them $200 in exchange for $0.01 each (form of a contract) to honor her wishes


1) He then died and his estate would not pay

b) Plaintiffs sued arguing:


1) It had the form of a contract


2) Love/affection of wife and her contribution to the marriage


3) Wife’s intent to give the money

c) Court disposes of reason 2 as past consideration and reason 3 as a gift and was left with reason 1

1) Court found that the consideration was so nominal that it satisfied the form but not the force of a contract, it was simply a donative promise and not an enforceable contract

2) Today courts may honor it, although the consideration was very nominal – especially since this was liquidated value where the inadequacy of consideration is very blatant






d) Holmes suggested that form was sufficient





iii) Restatement 2nd requires a bargain in fact, not simply a bargain in form

a) Nominal consideration makes contracts for options or guaranties enforceable (especially when the consideration is actually given)





iv) Seals no longer hold any real importance, States have split three ways:






a) No value






b) Rebuttable presumption of enforceability






c) Limited enforceability



3) Reliance




a) Elements of reliance





i) Reliance can make a donative promise enforceable





ii) Restatement 2nd §90






a) Four elements for reliance to apply:







1. A promise

2. Promisor should reasonably expect promise to induce action or forbearance

3. Promisee actually relied on the promise

4. Failure to enforce would create injustice




b) Promissory estoppel





i) Originally reliance barred claims of lack of consideration





ii) Today reliance substitutes for consideration





iii) Important distinction for remedies

a) If party is estopped from pleading lack of consideration he must honor the contract

b) If reliance is treated as an equitable solution then the party is only liable for the value the promisee reasonably relied on




c) Remedies

i) Expectation damages (forward looking, standard remedy) – puts injured party in the state they would have been in had the contract been performed


a) Compensates for what was not gained as a result of breach

ii) Reliance damages (backward looking) –  puts the injured in the state they would have been in had the promise never been made


a) Compensates for activities not undertaken as a result of promise


b) Covers costs incurred because of the promise




d) Cases:





i) Kirksey v. Kirksey
a) Man invites his widowed sister-in-law to come stay on his land, sets her up for a while, then evicts her

b) The Supreme Court of Alabama decided that her brother-in-law made a simple donative promise and owed her no damages

1) Restatements undid this allowing reliance as consideration

2) By relying on the promise she lost the ability to plant crops and retain her old home, now that she is evicted she is in a worse place than she would have been in if he had never made the promise





ii) Times-Mirror
a) Los Angeles initiated condemnation procedures on the Times-Mirror’s land

b) Times-Mirror secured a new site and began building a new facility, but the city stopped condemnation proceedings

c) The court required the city to perform and buy the site





iii) Feinberg v. Pfeiffer





a) Facts:

1) At a shareholders meeting the company decided to grant Feinberg a pension of half her salary upon retirement (at her discretion)

2) She continued to work for a while but decided to retire early because she could support her family on her and her husband’s pension

3) The company subsequently reduced then eliminated her pension

b) Feinberg claimed reasonable reliance on the pension and asked the court to enforce the contract

c) Defendants claimed that the pension was a gift, not a contract, and therefore had the right to terminate at will

d) Court held it was a contract

1) Without the promise of the pension she could and would have continued to work and earn her full salary

2) The court could have simply ordered compensation for the amount of lost wages she did not receive after she retired

3) The company could have argued they only needed to compensate her to the point where she got sick and could no longer work

4) The court enforces the original promise, but treats it as a contract and essentially awards expectation damages (what shoe would have expected to receive if the contract was honored)





iv) Hayes v. Plantations Steel
a) Hayes decided to retire and his employer promises to pay him an annual amount to take care of him

b) After control of the company changes hands the payments stop

c) Hayes sues and loses for two reasons

1. He had already decided to retire before the promise was made so there was no reliance on that promise to retire (he could not reasonably rely on it because he was not sure it would continue)

2. His ex-employer and the new proprietors did not have knowledge that he was relying on the money for his retirement (if they did, or that he was passing up work then they might have been liable)





v) Goldstick v. ICM Realty
a) Court argues that there may be times when expectation damages are appropriate in some reliance situations





vi) D&G Stout





a) Facts:







1) Stout was a liquor distributor in Indiana







2) Stout was relying on Hiram Walker and Bacardi

3) Bacardi told Stout they intended to continue distributing through Stout after which Stout enters into negotiations to sell their remaining assets but rejects an offer

4) Bacardi then pulled out causing Stout to lose $500,000

b) Stout claims that Bacardi owes them the decrease in value as a reliance measure for injuring their bargaining position

c) Bacardi argued that the distribution agreement was at-will and could be terminated at any time, so any reliance was unreasonable

d) Court’s holding

1) Bacardi argued this was like lost wages in an at-will employment contract (not compensable)

2) Court viewed this more like a moving expense – there is a defined liquidated damage suffered by Stout, not expectation damages (although these were damages they expected to receive)


a) Stout lost the increased offer value $500,000

3) Once Bacardi made the promise they could not simply revoke it knowing that Stout was relying on that promise during their negotiations





vii) Walters v. Marathon Oil





a) Facts:

1) Plaintiffs contact Marathon about starting a fueling station franchise

2) Marathon promised to give them a franchise and to supply them with gas

3) The Walters spent significant funds improving the site, but Marathon breached the contract

b) Court held that they should receive expectation damages for the amount of gas they could reasonably have expected to have sold had Marathon honored the promise

c) The court treats this as a donative promise, but award expectation damages

1) Court treats this as a lost opportunity cost type of damage – the Walters could have gotten a different franchise, but since they relied on the Marathon franchise they should receive the reasonable benefit of that reliance – this goes to what they could receive as franchise owners, not simply what they paid to improve the site

2) The court only awards a year’s worth of damages in the assumption that the Walters can find a new business in that time – in a pure expectation damages award the court would look to the total life of the contract and what those profits would have been (minus mitigation)

III) Bargain, Unconscionability, Duress

A) Consideration must be bargained for to create a contract

1) As long as the bargain form is followed courts will typically not look at the amount of consideration (except in cases of liquidated damages that are just facially inadequate)


B) Restatement 2nd Sections



1) §71 (see above)

2) §72 except as provided for in §§73 and 74 any performance bargained for is consideration


a) §73 – performance of a settled legal duty is not consideration


b) §74 – Settlement of claims



1) Forbearance of an invalid legal claim is not consideration



2) Forbearance of a valid claim is consideration

3) §79 adequacy of consideration – if the requirements of consideration are met there are no further requirements for:

a) A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee

b) Equivalence in the values exchanged

c) “mutuality of obligation”


C) Statute of Frauds (highlights)



1) Common law doctrine that requires certain kinds of contracts be in writing



2) Has only limited applicability



3) In California it applies to real estate contracts


D) Cases: 



1) Hammer v. Sidway



a) Facts:

i) Uncle promises nephew $5000 if he refrains from drinking, smoking, or gambling until he is 21


a) This is a unilateral contract – a promise for an act/forbearance)

ii) At 21 boy tells his uncle he has performed and uncle offers to hold the money for his nephew

iii) After the uncle dies the estate refuses to pay out the money

b) The estate argued that the nephew benefited from the forbearance and there was no mutual consideration, therefore no contract

c) The court holds that the promisor need not receive a tangible benefit from a bargain, the promisee simply must give up some legal right to make the contract enforceable – the forbearance is sufficient consideration

d) Key holdings:


1. Things must be bargained for


2. Promisee must actually forebear a legal duty


3. The promisee need not suffer a detriment nor the promisor a benefit



2) Davies v. Martel Laboratory Services
a) Employee is promoted and sent for an MBA by the company, but the company fires her and stops paying for her to go to school

b) The court holds that she gave up a legal right to serve on the board of the company and in exchange the company owed her the schooling (mutual consideration)



3) Hancock Bank v. Shell Oil



a) Facts:

i) Lessee could only renew the contract for 15 year periods while Shell could terminate it on 90 days notice

ii) Hancock gained control of the lease and tried to evict Shell by arguing that the contract was so one-sided that it lacked mutuality

b) The court holds that the contract is not void simply because the terms were bad, there was mutual consideration and Hancock knew the terms getting in



4) Batsakis v. Demotsis



a) Facts:

i) Plaintiff (creditor) loaned Demotsis 500,000 drachma in exchange for $2000

ii) Demotsis was stuck in Greece during WWII when she made the contract, is starving, and doesn’t care what she has to pay to get the line of credit

iii) After the war she pays Batsakis back the fair value of the loan (~$25) and thinks that should be enough

iv) She argued that she only entered into the contract out of desperation and it was therefore executed under duress (lack of consideration)

b) The court rejects the argument of lack/failure of consideration – she received the benefit of her bargain


i) Creditor receives the full contract amount plus interest

ii) The actual value of the currency to her at the time was likely much higher than the simple exchange rate – courts are not in the habit of re-evaluating the value of bargains made, they simply look to see if the form of the contract was made and if the bargain is manifestly unreasonable


E) Duress



1) Duress at the time of execution can be grounds to abrogate a contract 



2) Restatement 2nd 

a) §175 – when a contract is voidable for duress

1. If a party’s assent is induced by improper threat by the other party that leaves no reasonable alternative

2. If the party’s assent is induced by improper threat by another non-party the contract is voidable unless the other contracting party does not know of the threat if good faith and gives value it may be enforceable




b) §176 – improper threats

a) A threat is improper if:

1. Threat is a crime or tort, or would be if it resulted in gaining property






2. Threat is criminal prosecution






3. Threat to use civil process is made in bad faith





4. Threat is a breach of good faith and fair dealing





b) A threat is improper if the resulting exchange is not on fair terms and:






1. Threat would harm recipient and not greatly benefit maker






2. Prior unfair dealings enhance the effectiveness of the threat






3. Threat is an unfair use of power for illegitimate ends



3) Duress without an improper threat (falls under unconscionability)

a) Terms of the contract seem manifestly unfair, perhaps as the result of inequities in bargaining position (Ms. Demotsis, maybe)

b) Inducement to make bad deals – convince someone to make a very bad deal with terrible terms



4) Cases:




a) Chouinard v. Chouinard




i) Facts:






a) Conflict over ownership of the company

b) Company gets into bad financial situation, one of the members secured financing contingent on resolution of the ownership dispute

c) Other members agree to resolve if he buys them out at an inflated rate – apparently a duress situation





ii) Reasoning

a) The court agrees that this is a duress situation but enforces the terms of the contract he entered – the people extorting the high price were not responsible for putting him in the negative situation, they simply took advantage of it, since they did not create the duress they are not penalized for exploiting it




b) Eisenberg – “Bargain Principle and its Limits”





i) Hypo: Symphony musician with broken ankle and passing geologist






a) Under common law two principles of contract enforcement apply:

1. Rescuer did not cause the duress, so he should receive the benefit of the bargain he struck (no duty argument)

2. The court does not judge the value of a bargain – the musician received consideration for the consideration he promised (even if given under duress, what is the value of his life?)






b) Reasons not to enforce the contract

1. The reward is grossly disproportionate to the cost and risk to the rescuer

2. The musician received tremendous benefit, what is that worth?

ii) Contract law is a body of principles created by states to determine when private deals should be enforced – intended to regulate and protect economic transactions

a) As a policy matter we want to enforce contracts that promote desirable social activities (like rescues)


i) How much reward is required to encourage rescuing?


ii) Perhaps enforcement will also deter risky activity

b) Eisenberg suggests a bonus system that is high enough to encourage rescue activity but not so high as to deter people from taking actions





iii) How states implement Eisenberg’s ideas






a) New York price-gouging statutes (see pg 59-61)

1) Statute is intended to deter gouging, but does not create a bright-line rule to define gouging

2) Everything is defined in reference to unconscionability without defining what unconscionable means either

3) Application in People v. Two Wheel Corp.

a) Price increases ranged form 4-67%


b) Court’s determination of unconscionability

i) No evidence of shortage, only that the market would bear higher prices

ii) Fact specific instance of unconscionability

c) Two kinds of unconscionability recognized by courts: (interaction is unclear)

1. Procedural: created by unfair contract practices, how the contract is obtained

2. Substantive: contract terms are ridiculously high or unfair


F) Unconscionability



1) Factors for determining unconscionability by the court




a) Was there meaningful consent (did the person understand the terms):





i) Did they understand the consequences of breach





ii) What was their level of mental competency or ability

iii) If the seller tailors the contract to a specific market they cannot then argue that they were unsure what market they are selling to, or the abilities of that market




b) Possible standards a party may be held to:

i) Should the seller have objectively know the buyer didn’t understand the terms of the contract (how much is the seller responsible for the buyer?)

ii) Should the buyer be responsible for being sure they understand (unless the contract is overtly deceptive)


a) Does the buyer have a reasonable alternative choice?

iii) Is this sort of contract customary in the area (would buyers be used to entering into similar contracts)



2) UCC §2-302 Unconscionability

(1) If the court finds the terms of a contract unconscionable they may choose not to enforce it in its entirety or just the flawed portions, or limit the application as they see fit

(2) If a contract is claimed/appears unconscionable the parties shall be given the opportunity about its commercial setting, purpose, and effect to aid the court



3) Why have a contract of unconscionability




a) Protect people form harmful contracts they may not understand

b) Channeling of behavior – we want merchants to act morally and consumers to seek out information to give them greater bargaining power 



4) Cases:

a) Williams v. Walker-Thomas Furniture Co.




i) Case of an unconscionable contract for furniture payments

a) As long as a balance remains of any item ever bought from the store all of the items serve as collateral (miss a payment and everything can be repossessed)





ii) How to determine unconscionability

a) Is it unconscionable on its face? – look at the facts and circumstances

1) The people entering these contracts are generally poor, perhaps under-educated, and unlikely to make good financial judgments

2) The store has a distinct incentive to ignore the person’s situation to improve its’ own financial situation

3) Might even argue contract was obtained by fraud

iii) Who should be responsible for ensuring the parties understand the terms of the contract?

a) The court implies that because the store knew the plaintiff’s financial situation they knew that she could not afford the new items she bought and sold them to induce a default

b) Conversely, she had always been a good customer and the store may have assumed she had alternative sources of income

c) The trend is that buyers should be liable for contracts they sign, but that enforceability can be rebutted by evidence of:


1. Flawed process and no meaning choice of alternative OR


2. The terms of the contract “shock the conscious”

iv) Note from Kirby – sellers can make themselves liable if they affirmatively go after a customer rather than allowing the customer to come to them




b) Maxwell v. Fidelity Financial
i) Facts:

a) The Maxwells bought a solar water heater (that never functioned) that was ridiculously expensive and required their house as collateral

b) Subsequently they required an additional loan and when they got that their entire contract was rewritten into a new contract

1) This is called a “novation” – extinguishing the old contract an replacing it with a new one

c) Fidelity argued that the novation extinguished any unconscionability in the original contract





ii) At the trial and appellate levels the novation argument was accepted





iii) The state Supreme court looks at two issues:






1. Was the original contract unconscionable






2. Did the novation erase any unconscionability

iv) Court then enters into an analysis of procedural and substantive unconscionability

a) Holding that substantive unconscionability alone is sufficient to render a contract invalid means that no amount of procedure can protect a defendant – some argue procedure should be a complete defense

b) Contract’s channeling function is intended to ensure both good procedure and good substance (we want well informed consumers and moral sellers)

c) The court holds that the substance of a contract can serve as evidence of an inherent procedural defect (which can be rebutted) – combination of both procedural and substantive unconscionability


i) There is no express need to have both kinds of defects

ii) Substantive unconscionability is enough (this may not be true in all jurisdictions or situations)

d) Novation – cannot graft a dead branch to a life tree – the novation did not extinguish the original unconscionability

IV) Mutuality
A) Under classical views of contract law mutuality was critical because it showed that both partied had obligations under the contract and therefore both were bound by its terms (each had an obligation or neither did)


1) Unilateral promises are unenforceable contracts


2) Lack of mutuality can make a promise unenforceable

B) Bilateral vs. unilateral contracts

1) Bilateral – conventional contracts, at the time of creation both parties exchange promises for a stated performance

2) Unilateral – a promise in exchange for performance (a party exchanges a promise for a specific performance) – the completion of the performance makes the contract binding

a) The doctrine of mutuality does not really apply because the parties are not really bound by the promise, they are bound by the performance – if a party performs then you are bound, but they are not bound to perform

b) Mutuality hinges on the exchange of promises


C) Conditional promises

1) A conditional promise can serve as the basis of a binding contract (if I do something then I will perform) – see Scott infra

a) The conditional promise serves as consideration because it limits the realm of choice of the promisor, even though they are not actually bound to fulfill the condition

2) Conditional promises can be based on objective criteria as well (if it rains I’ll drive you to the store)

3) Binding contracts can be based on wholly subjective conditional contracts (if I feel like it I will drive you to the store) – constrained by good faith and reasonableness

4) Under what conditions can someone withdraw from contracts based on conditional promises


a) Both parties agree to rescind or substitute a new contract (a novation)


b) Good faith belief on the party setting the condition they will not fulfill


c) Parties must allow a reasonable chance for the condition to take place


D) Illusory promises

1) There is no contract if one party truly does not promise to do anything, even though it might appear to they are making a promise (I’ll buy all the widgets from you I want – no obligation to buy any widgets) – see Wickham infra

a) This is true even if a party promises to buy all they need, without a definable amount the contract is uncertain and unenforceable



2) Today courts will likely look for a duty of good faith and fair dealing

a) Courts will often view the opportunity to enter a new market as consideration in return for an illusory promise (i.e. chance to supply coal in Wickham) even if one party is not bound by a specific performance, beyond an obligation of fair dealing

b) Theoretical basis:


1. Bargain for a chance

2. Good faith consideration of buying (unbound party has a duty of good faith to consider buying from the bound party)

3) Restatement 2nd §77 – illusory promises are not consideration if the promisor retains other options unless each of the alternative performances would constitute consideration if bargained for separately

a) Few jurisdictions have adopted this section because of bargain for a chance and good faith as limitations to options


E) UCC §2-306 Output Requirements Contracts

1) A term which measures requirements by the output of the seller or the needs of the buyer means such actual output as may occur in good faith, although no unreasonable amount out of proportion to previous needs/demands can be required or tendered

2) An agreement by the buyer or seller for exclusive dealing imposes an obligation by the seller to supply the goods and the buyer to obtain them from the seller

-Notes:

a) These kinds of contracts are common, but are essentially illusory since they specify no explicit amount (courts will still tend to enforce them if reasonable and made/satisfied in good faith)

b) These typically represent chance to sell type contracts (e.g. Wickham coal)

c) Legal views of these contracts:


1. Classical common law: no contract without definite amounts

2. Restatement 2nd §77 – if there are alternative performances they must each be sufficient for consideration (buying nothing is not consideration)

3. Modern common law (follows UCC) – the chance to sell is sufficient to create consideration (seems most applicable when someone is trying to enter a new market rather than continuing to supply an established market)

F) Cases:


1) Scott v. Moragues Lumber Co.
a) Scott agrees to ship lumber for Moragues if he buys a boat – Moragues agrees to ship the lumber with Scott for a specific price

b) Scott buys the boat, but refuses to ship the lumber

i) He argues that there was no contract due to lack of mutuality – he was under no obligation to buy the ship therefore he was not bound to perform anything

c) The court holds that, true, he was under no obligation to buy the ship, but once he did buy the ship he was obliged to honor the contract – a conditional promise can be the basis for a binding contract

i) Consideration need not be an absolute obligation, rather it is a narrowing of the world of possibilities

ii) The contract forms at the time the conditional promise is made, NOT when the condition is fulfilled



2) Wickham & Burton Coal v. Farmers’ Lumber




a) Facts:





i) Plaintiff promised to supply coal of a certain quality at a certain price






a) Defendant buys only so much as they want

ii) Plaintiff is trying to get out of the contract and does not chose to supply coal (price is bad)

iii) Defendant has had to cover the amount of coal they did not receive and wants to recover damages

b) Plaintiff argues that there was no contract because the defendant’s promise was illusory – the defendant did not have to buy any coal

c) Court agrees with plaintiff

i) They view the contract as void for lack of consideration (buyer’s choice was not constrained), for lack of certainty (amount to be bought was never defined), and for lack of mutuality (if one party isn’t bound, neither is)



3) Coca-Cola v. Orange Crush
a) Orange Crush agreed to supply concentrate to Coca-Cola for as long as Coca-Cola wanted it, but Coca-Cola could terminate at will

b) Orange Crush stopped shipping concentrate and argued lack of mutuality – Coca-Cola was not bound to buy any concentrate – court agreed



4) Lidner v. Mid-Continent Petroleum

a) A seemingly one-sided contract containing a 10-day notice provision was sufficient consideration for mutuality



5) Gurfein v. Werbelovsky
a) Buyer had the option to cancel the contract at any time before shipment – supplier argues there was no mutuality

b) Supplier decided not to ship, court says the contract is binding because the supplier had the option to ship immediately to make the contract binding, and therefore it was the supplier’s option to make the contract binding



6) Mattei v. Hopper



a) Facts:





i) Real estate contract to buy property contingent on finding tenants

ii) Seller tried to back out claiming contract was based on an illusory promise since the buyer could back out at will (contingent on finding tenants)




b) Reasoning of the court

i) Contract was valid – buyer did not have complete discretion, condition was subject to a reasonable person standard

ii) Even if choice is open to the whim of the buyer there is still an implied obligation of good faith and fair dealing



7) Helle v. Landmark
a) Stands for he modern doctrine that courts will do whatever they can to avoid invalidating a contract on purely procedural grounds



8) Harris v. Time, Inc.



a) Facts:





i) Harris sues Time for a calculator watch promised in a promotional mailing




b) Court’s holding:

i) Regardless of how inconsequential Harris’s detriment was from opening Time’s mailing Time still received the benefit of their bargain – Harris opened their mailing which promised a calculator watch, therefore Time was obliged to honor the contract they created



9) Wood v. Lucy, Lady Duff-Gordon



a) Facts:

i) She gave Wood exclusive rights to place her endorsement on products and market them

ii) She was still making endorsement personally on the side

iii) She eventually tried to break the contract, claiming invalidity because of an illusory promise – Wood was not bound to do any marketing




b) Court’s reasoning:

i) Cardozo holds that there is a presumption that plaintiff will make reasonable efforts to market the products even in the absence of an express promise to do so – while in a formalistic view there is no binding explicit express promise taking the document as a whole there is a presumption of good faith

ii) Black Letter – implied promises can be binding based on good faith



10) Laclede Gas v. Amoco Oil



a) Facts:

i) Laclede contracted to provide propane services to housing developments that were not yet on municipal gas lines

ii) They contracted with Amoco to provide propane with the terms:

1. Amoco must provide propane as required (no termination provision for Amoco)

2. Laclede can terminate annually with 30 days notice

iii) During a propane shortage Amoco cuts the Laclede allocation and then tries to raise prices, when Laclede protests Amoco terminates the contract




b) Court’s Reasoning

i) Missouri court rejects Amoco’s claim of lack of mutuality based on the termination provisions

a) There need not be point for point correspondence for mutuality to exist

b) Court differentiates failure of consideration from mutuality of consideration

1) Failure of consideration would occur if Laclede had such a sweeping termination provision that it would outweigh any other consideration, but a termination clause is invalid only if there is no restriction






c) Also, no lack of mutuality

1) Formally, the contract required Amoco to supply all of Laclede’s requirements while Laclede was required to buy nothing

2) Laclede’s distribution system was designed to accept propane only from Amoco, therefore the inference could easily be made that Laclede intended to get propane only from Amoco – the court is giving force to the clear intent of the parties

d) Under UCC §2-306 Laclede is bound to buy all of its needs from Amoco and Amoco is bound to supply them, if Laclede’s needs had dramatically increased then they would have been allowed to go to another supplier without breaching because then their requirements would have been unreasonable (but they would not have been able to claim Amoco breached, neither would Amoco)



11) Grouse v. Group Health



a) Facts:

i) Grouse was offered a position as a pharmacist with Group Health which was later rescinded because they could not find a positive reference for him (term of employment was at will)

ii) Grouse left his original job and rejected another offer in reliance on this offer

b) Defendants claim that since the contract was at will they could fire him at any time, there is no difference between firing him a before he starts or the day after

c) Court’s Reasoning

i) This should be a case of promissory estoppel – Grouse relied on the promise of a job and incurred a detriment for it – award reliance damages

a) This creates the situation that a remedy exists for being fired the day before you start work but not the day after

b) Court holds that there is a duty of good faith to allow a new employee the chance to perform before firing him even if their contract is for at will employment




d) Notes on at will employment contracts:





i) Some jurisdiction hold no reasonable reliance on at will employment

ii) Most jurisdictions apply a good faith and fair dealing standard and award reliance damages

iii) Some courts go further by determining the average length of employment and awarding expectation damages

V) Legal Duties
A) Some parties owe a duty to perform because of their position as public employees and cannot bargain for consideration for performing those duties (police officer cannot bargain for payment from a shop owner to arrest burglars – that is a bribe not a contract)

1) Restatement 2nd §73 – performance of a legal duty owed to a promisor is not consideration; though it is consideration if the performance is not part of the duty and is bargained for


B) Types of legal duties:



1) Public duties (as a result of employment)



2) Contractual duties (governed by terms of the contract)



3) Financial duties (also a result of contract terms)

a) At early common law there was never a duty to accept less money for a debt regardless of new agreements

b) More modern views allow these contracts to be enforceable because creditors often find greater value in having an obligation executed sooner for a lesser amount, but debtors would not execute such contracts if they were not enforceable


C) Duress and legal duties


D) Cases:



1) Gray v. Martino



a) Facts:





i) Gray was a “special” police officer – sort of a contract officer

ii) He had information about some stolen jewels which he offered in return for a reward





iii) He supplied the information and sued for the reward




b) Court’s Reasoning:





i) Lower court found a valid contract

ii) New Jersey Supreme Court found that he had a legal duty as a police officer to supply the information and therefore could not sue for the reward – promising to perform his job is not consideration



2) Denney v. Reppert



a) Facts:

i) Involves several different groups of people (off duty deputy sheriff, bank employees, police officers) all claiming a reward for information leading to the capture of some bank robbers




b) Court’s Reasoning

i) Bank employees had a duty to preserve the assets of the bank, police officers had a duty to apprehend the bank robbers

ii) Off-duty sheriff had no duty since he was operating outside the scope of his employment and outside his normal jurisdiction



3) Lingenfelder v. Wainwright Brewery



a) Facts:

i) Executors of an architect are suing to enforce the terms of a modified contract awarding a commission for the installation of a refrigeration system in a brewery he designed

ii) Original contact required architect to oversee the construction of the brewery including the installation of the refrigeration system

a) Architect was the president of a company that supplied refrigeration systems, assumed they would use his, and threatened to breach and leave the site if they did not, or in the alternative pay him a commission on top of his original price

b) The brewery agrees to pay him more money if he returns to work

c) Original contract made no mention of using his system




b) Arguments and Reasoning:

i) The original contract had disputed legal duties (see Restatement 2nd §73 – performance of a settled legal duty is not consideration) and the new contract was a resolution of the disputed claim

a) The court dismisses this argument claiming that there was no real dispute/confusion about the duty, only disappointment by Lingenfelder that the brewery was not using his refrigeration system

ii) The new contract was a novation of the original contract (original contract was voided and replaced by the new contract with the higher payment price)

a) The only change in performance is by the brewery, Lingenfelder is not doing anything new, therefore under Restatement 2nd §73 he is only performing his legal duty which is not consideration

iii) Finally they argue that Lingenfelder could simply have breached and allowed the brewery to sue him (essentially giving up his right to be sued as a form of consideration)


a) The court dismisses this completely as ridiculous



4) Foakes v. Beer



a) Facts:

i) Foakes owes Beer a debt and tries to reform the payment schedule so that he will repay the money sooner if she will accept the money without interest – is the new contract binding?




b) Court’s Reasoning





i) The court decides that the contract is not binding for lack of mutuality

ii) They do express reservations about invalidating the contract because people can find value in a debt paid off sooner at a lower cost than later at full value



5) Austin Instruments v. Loral Corp.



a) Facts:

i) Loral contracted with Austin to supply parts for a Navy contract

ii) Loral subsequently bids on an additional contract and receives bids from Austin to supply some of those parts as well


a) Loral accepts Austin’s bids on only some of the parts

b) Austin tells Loral they are raising the price on the original contract (because of increased costs) and will only perform if Loral accepts the bid for the entire second project

c) Austin also slowed down or stopped delivery of parts





iii) Loral accepted the new terms but claimed duress in a letter to Austin

iv) Once both contracts were complete Loral informs Austin they will only pay the original price and sues for past payments – Austin counters

v) Austin claimed the new contract was a renegotiation

vi) Loral claims they entered the new contract under duress because of the time schedule and penalties of the Navy contract




b) Appellate Division Reasoning:





i) The original letter by Loral was self serving





ii) Loral did not make sufficient efforts to cover or find replacement parts





iii) There did not seem to be the immediacy necessary for a duress claim

a) Loral did not even attempt to contact the Navy to change the delivery schedule

iv) The appellate division assumes that Austin entered the new contract in good faith

a) No requirement that Austin actually show need to increase prices





v) Black Letter: mere threat not to perform does not create duress

a) Duress has a suggestion of lack of alternatives (or no compensable choice, like cover) – “wrongful or unlawful threat that deprives the other party of unfettered will”

b) This decision indicates that Loral did have choices and that Loral had the duty to demonstrate that they did not have free choice




c) Court of Appeals Reasoning:

i) Loral did make reasonable efforts to find alternatives by going to all or their approved vendors

a) In mitigating damages you are only required to make reasonable efforts, not every conceivable effort and the breaching party generally cannot define what a reasonable effort is





ii) Circumstances surrounding the contract:

a) Duress is grounds to void a contract when the party enters it in response to an unlawful threat – Austin’s threat not to perform was unlawful

b) No alternative source of material (couldn’t cover) and no compensation for breach would have repaired reputational damage suffered

iii) There was no duty to contact the Navy – the innocent party has no duty to risk other contracts to mitigate damages from a breaching party




d) Why the split?





i) Policy: we want people to have confidence in their contracts

ii) Policy: do not want to allow people to allege duress after the fact through self-serving actions before the fact

VI) Accord and Satisfaction

A) Terminology



1) Accord – an agreed to alternative performance to a pre-existing contractual duty

a) Liquidated amount less than the full amount is not an alternative performance it is lesser performance so it does not qualify as an accord (usually)

b) Different performance or performance not involving liquidated amounts can be an accord if agreed to


i) Objectively less valuable but different performance qualifies


ii) Lesser payment on a different time schedule does qualify (sometimes)



2) Satisfaction – performance of the accord



3) Executory accord – an accord that has been agreed to but not performed

a) Courts will enforce executory contracts but not executory accords, you can rescind an accord with no penalty up until performance, but once performance takes place it is binding

b) Policy: better to allow parties to privately resolve conflicts so allow accord

c) If an executory accord is actually a new contract it can be enforced (no bright line separating accords and new contracts, courts weigh lots of factors)

i) If there is vagueness in the original contract leading to disputes in duties the court might see an accord as a new contract

ii) If the original performance had matured but not been performed an accord will likely be treated as a new contract

iii) Performance in the form of money is always treated differently, reduction in payment is usually treated as an accord, not a new contract (when such a decrease if enforceable at all)

iv) Reliance can sometimes apply as an equitable doctrine to enforce accords



4) Accord and satisfaction together execute the original contract


B) UCC § 3-311 (commercial paper section)



1) Accord and satisfaction only applies if there was some dispute as to the price owed




a) The amount due may be unliquidated (e.g. based on market value)

2) If the dispute is in good faith (not simply because on party disputes it), the party makes it clear that the amount tendered is in full payment of the debt, and the other party accepts that payment then the payment represents and accord and satisfaction

3) Exceptions:

a) Return money accepted within 90 days (reasonable period under the common law) there is no accord and satisfaction and the original contract stands


i) A party cannot cash a check and reserve the right to sue later

b) If there is a designated person that must be informed you must inform them (or they must obtain actual knowledge somehow)



4) Black Letter: for accord and satisfaction




1. Underlying amount disputed in good faith




2. Accord is tendered in good faith with conspicuous notice




3. Opposing party accepts tendered amount


C) Cases:



1) Flambeau v. Honeywell



a) Facts:

i) Flambeau bought computers from Honeywell at a set price and also received $14,000 in programming services to be exercised at their discretion

ii) Flambeau decided the programming services were not useful and subtracted their value from the total cost ($109K - $14K = $95K) and tendered a check in that amount stating “Paid In Full” on the check

iii) Honeywell cashed the check and sued for the balance




b) Court’s Reasoning:

1) Payment in full of a disputed amount is an accord and satisfaction, but payment of a lesser undisputed amount is not

2) If a contract covers two amounts, one disputed one undisputed the disputed part makes the entire contract value disputed – they must arise from the same transaction and occurrences (the same contract)

3) The computer services were legitimately disputed, therefore the entire contract was disputed and the accord and satisfaction was appropriate

VII) Recision, Modification, and Waiver

A) Terminology



1) Recision – the parties agree that they no longer want to be bound by the contract terms




a) Contract may no longer be beneficial so they cancel it



2) Modification – change the terms of the contract mid-stream

a) Restatement 2nd §89 – a promise modifying a duty under a contract not fully performed on either side is binding: (covers services)

i) If the modification is fair and equitable in view of circumstances not anticipated by the parties (creates consideration)

ii) To the extent allowed by statute

iii) If justice requires in light of reliance




b) UCC §2-209 (covers sale of goods)





i) An agreement modifying a contract needs no consideration to be binding






-Differs from Restatement 2nd §89

ii) For written contracts with a provision that modification be in writing oral modifications are not binding

iii) If an attempt to modify (because of a written requirement) does not serve as a modification it may serve as a waiver




c) Pertains to executory contracts, not ones that have been performed




d) Role of consideration for modification under §89:





i) Serves as evidence to demonstrate bargaining for the modification





ii) Addresses if the change is just and reasonable under changed situation

a) Changed circumstances can lead to new benefits that represent new consideration and thus a binding new contract

b) The new contract bargains for a different performance




e) Whenever looking at modifications consider:





i) Was risk expressly allocated in the original contract





ii) Were the changed circumstances reasonably foreseeable





iii) Were the changes significant enough to warrant modification





iv) Was the modification adopted voluntarily

v) Was the amount of new compensation reasonable in light of the changed circumstances




f) Modifications create a new contract and cannot be retracted

3) Waiver – an agreement to accept less compensation for performance without consideration

a) Waivers differ from modifications because they can be retracted at will with reasonable notice before execution (like executory accords)


b) Under Restatement 2nd a modification without consideration is a waiver

i) §84 – section 1 allows parties to waive immaterial parts of a contract at will, but determining what is immaterial is very subjective

c) Under the UCC §2-209 (where there is no necessity for consideration) waivers can be distinguished by asking:

i) Does the change address a promise or a central part of the performance – waivers address ancillary promises not central performance

ii) Does the change address a central part of the performance but modify it only marginally – waivers can change central performance moderately, but changes fundamentally altering the performance are generally modifications

-Waivers generally apply to conditions not performance


B) Cases:



1) Angel v. Murray



a) Facts:





i) Maher contracted to haul trash for the city





ii) Contracts were for a fixed annual sum for a term of 5 years





iii) The contract assumed an annual growth of 20-25 residences per year

iv) In the final two years of one of the contracts there was an increase of 400 residences and Maher asked for an additional $10,000 to cover these costs, which was agreed to by the city council




b) Court’s Reasoning

i) The trial court viewed this as a case of fulfilling a pre-existing legal duty and therefore not consideration for a new contract

ii) Supreme Court found a true change in circumstances:

a) The contract did not expressly allocate the risk of changes in city size top Maher

b) The change in size was sufficient to make the new terms fair and equitable to warrant the increased payment



2) Clark v. West



a) Facts:





i) Clark was well known for writing legal casebooks, and for drinking

ii) West contracted with Clark for a casebook at a price of $2 per page, with an additional $4 per page if he refrained from drinking

b) Clark claimed that West knew he was drinking, never said anything, promised to pay him the full value, were satisfied with the product, but did not pay full amount

i) Essentially, drinking looked immaterial to the contract, West received satisfactory performance and never indicated that Clark was not performing properly

c) West argues that they bargained for two things: a casebook at $2 a page, and Clark not drinking for $4 a page

d) Court’s Reasoning:


i) Was abstinence from drinking a condition or performance?



a) Contract was not clear or instructive on this issue


ii) Behavior of the parties:



a) Court prefers an express over an implied waiver

b) The representations made by West had the character of an express waiver





iii) Intent of the parties:






a) West really only wanted a good case book

b) By waiving the drinking provision they still received the benefit of their bargain

VIII) Past Consideration

A) Past consideration does not constitute grounds for a binding contract



1) Courts generally require that consideration arise at the time of the contract

2) Exceptions – there had to be an original contract that the new promise is based on – this gives the original contract new life

1. Someone owes a debt, the statute of limitations has run, and they promise to pay the debt

2. Someone goes bankrupt and is unable to discharge a debt but later promises to pay the debt

3. A minor incurs a debt and promises to pay it after reaching the age of majority

3) Today past consideration can be the basis for a contract only if the benefiting party makes a promise in response, it cannot be the basis to sue a party to force them to promise

4) Restatement 2nd §86

1. The promise for past consideration is binding if it must be enforced to prevent injustice (exception to the common law)


a) Covers situation like Webb and promissory estoppel

5) Black Letter (common law): past consideration is not binding consideration for a promise


B) Cases:



1) Mills v. Wyman



a) Facts:





i) Mills cared for Wyman’s con at considerable expense





ii) Wyman promises to pay Mills for caring for his son but then renegs




b) Court applies black letter common law: past consideration is not binding



2) Webb v. McGowin



a) Facts:

1) Webb was seriously and permanently injured when stopping a barrel from falling on McGowin and thus saving his life

2) McGowin offered to pay Webb a weekly stipend for the rest of his life

3) McGowin died and his heirs decided to stop  paying the stipend




b) Court’s Reasoning





1) The court adopted two fictions to make the contract enforceable

1. McGowin received a tangible benefit and was morally bound to repay that debt

2. McGowin would have bargained for the consideration Webb gave  had he had the opportunity – promise to pay confirms this


a) The benefit received has to be proportional to the price

IX) Remedies

A) Contracts cases are usually about remedies (kind and value)



1) Restatement 2nd §344




1. Expectation damages – give the non-breaching party the benefit of their bargain

2. Reliance damages – put the party in the position they would have been in had no promise been made

3. Restitution damages – restoring to the party a benefit they conferred on the other party (pay someone back for what they already paid)



2) Damages are always net




a) Always subtract out:





i) Costs a party did not incur as a result of the breach





ii) Benefits the party received prior to the breach





iii) Mitigation (offsetting benefits)




b) Costs to include:





i) Lost profits





ii) Fixed costs (sometimes)





iii) Mitigation (costs incurred)

3) Damages are not awarded as a punishment, they are always intended as compensation to an injured party for their losses

4) In situations where the promise made is unclear or the expected outcome is uncertain (physician promises) courts tend to apply reliance rather than expectation damages (restore the promisee to the state they would have been in had no promise been made)


B) Cases:



1) Hawkins v. McGee



a) Facts:

i) Hawkins has a scar on his hand that McGee promises to repair with a skin graft

ii) McGee promises to make the hand 100% perfect with a short recovery and little pain

iii) Hawkins agrees to this bargain
iv) Hawkins suffers severe pain, a long hospital stay, and the hairy hand
b) Hawkins sues for breach of warranty and is asking for pain and suffering and the difference in value between a perfect hand and what he got



i) This is a situation of expectation damages

ii) The court denies an award for pain and suffering (at least for the pain expected from such an operation)

iii) He did receive the difference in value for his useless hand and the perfect one he expected, only ~$1400 (seems low but probably reflects the court’s reluctance to enforce a medical promise)

a) There is an assumption that professional services have an inherent character of uncertainty

b) Van Zee v. Witzke – doctor was reassuring patient about outcome, not guaranteeing a positive result

c) Sullivan v. O’Connor – court determines that there must be clear proof that the doctor made a promise of a specific outcome and that reliance damages are appropriate compensation


2) US Naval Institute v. Charter Communications, Inc.


a) Facts:

i) They license the rights to the paperback of Hunt for Red October with a provision that the book not be published before October 1985

ii) The publisher prints and ships the book in September 1985

iii) Naval asks for all of the sales of the paperback in September, the trial court awards the lost profits that Naval would likely have received in September had the paperback not been available


a) The court adopts an expectation measure




b) District court awards





i) Lost sales that Naval would have made for the hardcover edition

ii) The profits Charter made from their copyright infringement – essentially imposing a punitive damage for their infringement of the copyright




c) Circuit court reverses the second component of the damages

i) Charter actually gained the copyright in 1984, but were not allowed to exercise that right prior to September 1985 – the only appropriate award would be for lost expectation damages under the contract, not for copyright infringement, because there was no copyright to infringe



3) Earthinfo v. Hydrosphere
a) Facts:

i) Earthinfo refused to make royalty payments they were obliged to make to Hydrosphere

ii) Hydrosphere seeks to rescind the contract rather than force performance

a) The court will sometimes grant rescission of a contract if there has been an irreparable breach

b) Generally, even if the other party has breached you are still bound by your side of the contract – rescission may be the only way to get out of the contractual requirements




b) Normally, after rescission, the parties will ask for expectation damages

i) In this case the court awards restitution damages because they are unable to determine what the appropriate expectation damages would be – restore the parties to the position they would have been in had there been no promise

ii) If the court awarded part of Earthinfo’s profits to Hydrosphere they would have been putting Hydrosphere into a better position than they would have been without the promise

iii) The court is wrestling with unjust enrichment for Earthinfo and putting Hydrosphere into a better position

iv) The court decides to force Earthinfo to completely disgorge their profits – this might put Earthinfo into a worse position, but the court determined it was the most equitable outcome




c) Principles from the case:

i) After rescission the parties should receive restitution damages and any profits should be construed to benefit the non-breaching party

ii) Even if this injures the breaching party it is justified as an equitable solution

X) Efficient Breach

A) A theoretical situation where breaching a contract actually ends up benefiting all parties

1) Requires perfect knowledge by the breaching party and an assumption that the innocent party simply values the contract for its liquidated value and can therefore be fully compensated by the breaching party – Posner’s assumptions

2) However, there are situations where we cannot effectively determine the value of contract terms

a) Can sometimes use the price parties would pay for an item to determine valuation

B) If breach is truly efficient why not give the innocent party the benefit of the bargain – hold the original contract valid and then let the innocent party contract with the party willing to pay more, or give the increased value to the innocent party

1) Posner claims increased transaction costs would extinguish increased value, but ignores the costs of litigation over the breached contract, he would allow a complete defense for efficient breach

2) Posner then suggested the concept of true efficient breach (where every party is happy with the outcome) versus opportunistic efficient breach (where one party is happy and one no which leads to litigation)

a) Friedman suggests the concept of efficient theft – if you take a commodity a party wasn’t using without compensating them and then use it there should be no crime, an extreme example used to argue against efficient breach


C) This has never become a doctrine or defense in contract law

1) Touches on the idea that there is no punitive component of contract law, the purpose is only to compensate for injuries

2) Extreme example of efficient breach doesn’t even require compensation of the innocent party, only evidence that breaching the contract led to a hirer net reward than the original contract

XI) Diminution in Value
A) Courts will not always award full expectation damages if the difference between actual liquidated damages and expectation damages is huge, instead they will award diminution in value as a reflection of the “actual” injury

1) Courts seldom require specific performance, although they typically will award expectation damages in the form of cost of completion as a replacement

2) Instead the court uses the alternative expectation measure of diminution in value where the economics do not make sense in cost of completion

3) Black Letter: there is a strong presumption for cost of completion, but where the cost of completion is huge compared to the diminution in value or the benefit of completion is small the court may simply award that diminution


a) Especially true if replacement of the damaged property is easy

b) Courts also do not want to put the injured party into a better position, they simply want to compensate them for their actual loss



4) Factors to consider:

1. Did the plaintiff specifically bargain for the term and grant consideration to make that bargain part of the contract (i.e. restoration of property)

2. Can the value of the bargained for term be fairly evaluated objectively

3. Is there a huge disparity between the cost of completion/performance and diminution in value

4. Is the breach in bad faith

5. Subjective factors:


a) How central was the breach to the terms of the contract (materiality)

b) If the breached term was material how reasonable is it to require the performance in light of the circumstances considering:


1. Is it reasonable for a party to want the performance at the price


2. As a policy do we want the contract enforced

B) Cases:



1) Peevyhouse v. Garland Coal & Mining Co.



a) Facts:

i) Garland contracted with the Peevyhouses to strip mine coal on their property

ii) As a term of the contract the Peevyhouses gave up some of the standard compensation to have their property restored to its original condition

iii) Garland found less coal than they expected and decided not to restore the property to its original state because it would be too expensive

b) Peevyhouses sue Garland for $25,000, restoration would have cost $29,000, the court only awards $300 as the diminution in value of their land

c) Court’s Reasoning

i) Market value of the land is only ~$3000 so restoring it would make no economic sense (in terms of liquidated value)

ii) Does not take into account that Peevyhouses have an attachment to the land and gave up other potential compensation specifically to have their land restored

iii) Policy question – when can a party contract have faith that contract terms will actually be fulfilled, when will they know they’ll get the benefit of their bargains and why should the breaching party be able to get out of the contract because it was more expensive than they anticipated

a) If Garland had found more coal than expected they would not have been required to pay the Peevyhouses more money

b) This situation looks like the breaching party wins either way

c) There may even have been some bad faith from the beginning, or there could be in similar situations



2) Schenberger v. Apache Corp.
a) Contracted to have ground water clean-up after mining – doing the cleanup would have been expensive while diminution in value was moderate so the court only required compensation for diminution in value



3) Droher v. Toushin
a) Facts – house was built improperly so the floor sagged, repair would cost ~50% of the value of the house

b) Court only awarded diminution in value



4) Eastern Steamship v. US
a) US promised to restore a ship used during the war: restoration would cost $4M but the ship would only be worth $2M after refurbishment, court awarded $2M



5) Ruxley v. Forsyth



a) Contractor built a swimming pool that was too shallow




b) Court awarded moderate diminution in value



6) School District of Elmira v. McLane
a) Facts – supplier supplied beams that were treated with a chemical so they discolored but were still structurally functional

b) The court awarded cost of completion damages even though they were much greater than diminution in value because the supplier knew these beams were to be part of a showpiece swimming pool and therefore knew they were being specifically bargained for and that diminution in value would in no way compensate for the loss



7) Louise Caroline Nursing Home v. Dix Construction



a) Facts:





i) Nursing home contracted to have some new buildings built





ii) The builder breached and standard compensation is cost of completion

b) Nursing home asked for value of a completed building not simply cost of completion

i) There was an oddity in the market at the time and a completed building was worth much more than it cost to simply finish it




c) The court rejected this valuation and simply awarded cost of completion





i) This is basically a reverse diminution in value situation

XII) Breach of Contract: Services

A) Cases:



1) Aiello Construction v. Nationwide Trailer Training



a) Facts:

i) Defendant contracted to have a large area paved to be paid for in installments

ii) Defendant fell behind in payments and plaintiff sued for breach




b) Court must resolve how to measure damages:




c) Option 1: Expected profit calculation





-Costs plaintiff incurred in performing: $21,500





-Lost expected profits $3000





-Total damages of $24,500





-Less payments already received $10,500





-Plus interest at 8% -- giving a total of $16,800 in damages




d) Option 2: Actual savings calculation





-Contract price of $33,000





-Minus costs actually saved: ?





-Minus payments received: $10,500





-Gives total





Problem with this calculation is deterring costs actually saved




e) Usually the two calculation will yield the same result, but not always

i) If the contract was money losing the first calculation might leave you better off than the second calculation (which might end up in a net loss, or a wash)

ii) Courts tend to apply the measure most beneficial to the plaintiff



2) Wired Music v. Clark



a) Facts:

i) Clark contracted to have music transmitted to his business for a certain monthly price for a set period of time

ii) Before the end of his contract he decided to move, but the person taking over his location still wanted the music so he tried to transfer the contract to that person

iii) Wired music objected and sued for breach of contract




b) Wired argued that this was a loss volume sale

i) They would have sold service to this new customer and still gotten the benefit of the contract with Clark, therefore they are injured for he value of one sale through this breach

c) Court agreed with Wired – if they can show that they would have made that sale anyway then they have demonstrated an injury by not getting that sale



3) Vitex v. Caribtex



a) Facts:





i) Caribtex makes fabric and Vitex waterproofs it

ii) Caribtex contracts with Vitex for waterproofing service but never ships fabric to be waterproofed so Vitex sues for breach




b) Valuation:





-Contract price of $31,250





-Minus costs not incurred of $10,136





-No payments received





-Total damages of $21,114

c) Caribtex argues that fixed overhead costs should have been factored in (they assumed that Vitex adds overhead costs into every contract)

d) Court excludes overhead costs because they are still incurred even if the job is not performed, therefore they are not saved by breach of contract – only direct costs are saved by the breach

XIII) Breach of Contract: Sale of Goods


A) Relevant UCC Provisions:



§2-708 Seller’ Damages for Non-acceptance or Repudiation
(1) The measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages and less expenses saved as a result of buyer’s breach

(2) If the measure of damages in (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made form full performance by the buyer, together with any incidental damages, due allowance for costs reasonably incurred and due credit for payments or proceeds of resale



§2-710 Seller’s Incidental Damages
Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commission incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach



§2-711 Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods
(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract, the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as he has paid

(a) “cover” and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or

(b) recover damages for non-delivery as provided in §2-713



§2-712 “Cover”; Buyer’s Procurement of Substitute Goods
(1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller

(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (§2-715), but less expenses saved in consequence of the seller’s breach

(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy

Notes: Seller only has to cover losses resulting from cover



§2-713 Buyer’s Damages for Non-delivery or Repudiation
(1) The measure for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in §2-715, but less expenses saved in consequence of the seller’s breach.

(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival

Notes: If the market price of the goods dropped there would be no recovery



§2-714 Buyer’s Damages for Breach in Regard to Accepted Goods
(1) Where the buyer has accepted goods and given notification he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount

(3) In a proper case any incidental and consequential damages under the next section may also be recovered

Notes: The court applies an expectation measure for damages, non-breaching party receives either the goods they contracted for or compensation for the difference between contract and what they received


a) These damages can be a tremendous windfall



i) Gives the non-breaching party the benefit of their bargain

ii) Ensures that the seller does not make unreasonable warranties or representations



§2-715 Buyer’s Incidental and Consequential Damages
(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach




(2) Consequential damages resulting from the seller’s breach include

(a) Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

(b) Injury to person or property proximately resulting from any breach of warranty



§2-718 Liquidation or Limitation of Damages; Deposits
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm cause by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

(2) Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds

(a) The amount to which the seller is entitled by virtue of terms liquidating the seller’s damages

(b) Twenty percent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller

(3) The buyer’s right to restitution is subject to offset to the extent that the seller establishes


(a) A right to recover damages under this Articles other than subsection 1

(b) The amount or value of any benefits received by the buyer directly or indirectly by reason of the contract

(4) Resale of goods received in payment...



§2-723 Proof of Market Price: Time and Place

(1) If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation

(2) If evidence of a price prevailing at the times or places described is not readily available the price prevailing within any reasonable time before or after the time described or at any other place which in commercial judgment or under usage of trade would serve as a reasonable substitute for the one described may be used, making any proper allowance for the cost of transporting the goods to or from such other place

(3) Evidence of a relevant price prevailing at a time or place other than the one described in this Article offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair

surprise



§2-724 Admissibility of Market Quotations
Whenever the prevailing price or value of any goods regularly bought and sold in any established commodity market is in issue, reports in official publications or trade journals or in newspapers or periodicals of general circulation published as the reports of such market shall be admissible in evidence.  The circumstances of the preparation of such a report may be shown to affect its weight but not its admissibility.


B) Effects of seller’s breach as a buyer of goods



1) Two ways a seller may breach




a) Not deliver goods at all (or all of the goods promised)




b) Deliver defective or non-conforming goods



2) Remedies available to the buyer

a) For defective goods

i) Return defective goods, demand replacement goods or compensation for replacing the goods on the market, and damages for losses incurred in storing, accepting, testing, etc. the defective goods

ii) Can retain the bad goods and request compensation – can either get a refund to reflect the reduced value of the defective goods or damages to cover repair of the goods

iii) Under §2-712 can also cover and recover the difference between the contract price and the market price

iv) Finally, can choose not to cover and recover the difference in price between contract and market prices (common in commodities markets where parties seldom want the goods, they just want the profit from market fluctuations)

b) For non-delivery


i) Can recover either cover or §2-713 expectation damages


C) Cover (§2-712)



1) Under the UCC there is never an obligation to cover




a) Failure of cover does not bar other remedies




b) Failure to cover may have an impact on consequential damages under §2-715

i) Under this provision there is a duty to mitigate, failure to cover looks like a serious failure to mitigate, unless cover is truly impossible

ii) Once a party learns of a breach they are obliged to avoid whatever costs the can, this can tie in with cover



2) Is it possible to cover but recover §2-713 damages?

a) It may be more lucrative to cover at the time of breach, but then sue for damages under §2-713 because the cover and market prices are different and the market price at the time of suit gives a much better return

b) Most jurisdiction do not allow this sort of shell game

c) However, a buyer can choose not to cover at the time of breach, sue for the losses under §2-713 then cover at lower market prices

3) Courts will contemplate windfalls under these breach remedy provisions and favor innocent parties when determining where the windfall should lie


D) Efficient Breach

1) Judge Posner argues that there are times when parties can breach the terms of a contract but end up with all parties better off – this is efficient breach


a) This is efficient because it avoids the transaction costs of further bargaining


b) Does not factor in litigation costs resulting from the breach

2) Friedman and Eisenberg suggest that rather than allowing efficient breach this sort of situation should lead to new bargaining that leads to everyone being better off


a) Criticism suggests that one party can simply extort all of the profits


E) Breach Cases:



1) Continental Sand & Gravel v. K&K Gravel
a) Continental bought equipment from K&K for $50K that was damaged and required $104K in repairs

b) K&K argued they should only be liable for loss in market value rather than the repair damages


a) Continental wants functional equipment, not the market value

c) The court finds for K&K demonstrating that it is sometimes possible to recover significantly more in damages than the market value of the contract commodities



2) Burgess v. Curly Olney’s



a) Facts:





i) Buyer agreed to buy three combines to be picked up on seller’s land

ii) After several months buyer had not picked up the combines and seller returned the down payment in an effort to end the transaction

iii) Buyer does not accept the repayment

b) Buyer sues under §2-713 for the different between the contract and market prices (wants liquidated damages, not performance or cover)

i) The jury found the market price was highly inflated and there was no difference between what he was being given and actual market price




c) In the alternative the buyer sued under §2-715 for lost profits

i) The court determined that the new deal buyer claimed he had made did not look like a bona fide deal and rejected it

ii) The court did find that if there had been a real deal then these sorts of damages would have been appropriate



3) Delchi Carrier Spa v. Rotorex Corp.



a) Facts:

i) Delchi order a large shipment of compressors from Rotorex of defined quality and specifications

ii) Rotorex shipped compressors that did not meet the specifications and could not be repaired

a) They claimed the specifications were inadvertently communicated and not really intended as part of the contract

iii) Delchi sued for lost sales, cover costs, storage, etc.




b) Trial court awarded only certain consequential damages

i) Awarded lost sales, storage costs, increased costs for expediting shipment form other suppliers, lost profits

ii) Denied labor losses, customs and shipping charges, obsolete parts for use only with those compressors




c) Both Delchi and Rotorex appeal





i) Delchi – the denied damages should have been awarded

ii) Rotorex – lost profits were inappropriate because Delchi did not exhaust their inventory and should not have received fixed costs




d) Appellate decision

i) The court says fixed costs are deducted only if the business shuts down entirely, not if the work load is simply reduced because the share of fixed costs a certain contract covers may not be factored into that contract therefore to back out fixed costs would be to penalize innocent parties (as between innocent and breaching parties courts err on the side of the innocent)

ii) Other awards to Delchi

a) The trial court found that the award of lost profits adequately compensated everything, it already included the costs

b) The appellate court disagrees and finds the additional damages appropriate because they are compensating losses that would not have occurred had there been no breach, therefore these are costs not included in the original contract price



4) KGM Harvesting v. Fresh Network



a) Facts:

i) KGM had long-term contracts with Fresh Network to sell lettuce at $0.09 a pound

ii) When there was a bad harvest KGM breached and sold lettuce to other buyers at a significant profit

a) In response Fresh Network breached on an outstanding payment to KGM of $233K and covered their obligations to their lettuce buyers caused by KGM’s breach




b) Two cross causes





i) KGM against Fresh Network for $233K outstanding





ii) Fresh Network against KGM for cover

c) At trial both parties stipulate to KGM’s claim (Black Letter: if a buyer receives goods and refuses to pay the seller has a cause of action, regardless of other surrounding circumstances)

d) Fresh Network’s claim


i) Fresh incurred $700K in cover costs


ii) However they are injured far less

a) Their sales contracts are cost+%, so their buyer covered all but $70K of their costs

iii) The court decides that, as a policy matter, the windfall should go to the innocent party

a) Formally, §2-712 does not limit cover based on compensation derived form outside contracts – it only looks at the contract at issue

b) The plaintiff tries to argue that California has a policy against such massive windfall damages in §2-713 damages but the court rejects the argument



5) Neri v. Retail Marine Corp.



a) Case of buyer breach in a volume sale context




b) Facts:





i) Neri contracted to buy a boat, then backed out





ii) Retail Marine was eventually able to sell that boat




c) Claims:





i) Retail Marine claims lost profits from the sale





ii) Neri says they should only get liquidated damages under §2-718

d) The court finds that this is a lost volume sale situation and that Retail Marine is entitled to lost profits under §2-708

Note: for lost volume sellers they must show both that they could have made another sale and that it would have been equally profitable (R.E. Davis Chemical v. Diasonics)


F) Mitigation Cases:



1) Rockingham county v. Luten Bridge



a) Facts:

i) Rockingham breached a contract with Luten when they decided to stop a road construction project

ii) Luten continued to build the bridge they had been contracted to build even though it literally went nowhere, there was no access




b) Luten then sued for breach of contract and payment




c) Analysis

i) The court held that once Luten new of he breach they had a duty not to 

incur any more costs than were necessary

ii) The court awarded them lost profits as a result of the breach, but not any of the costs they incurred after they learned of the breach



2) Madsen v. Murrey & Sons



a) Facts:





i) Murrey & Sons made highly customized pool tables for Madsen





ii) Madsen breached and did not pay for the tables





iii) Murrey & Sons salvaged the parts they could and burned the remains




b) Analysis

i) The court held that they should have sold the tables at a discount rather than just salvaging the parts they could, this step was unreasonable

ii) This decision is unusually, the court generally allows the injured party to chose which reasonable step they chose to take to mitigate damages



3) In re Kellet Aircraft Corp.



a) Facts:





i) Kellet breached a contract to supply Amerform with shower cabinets

ii) Amerform got two different bids for cover: Cutler ($18 each) and Luscombe ($13 each + $500 retooling)

iii) Amerform accepted the Cutler bid




b) Kellet argued Amerform had a duty to take the lowest bid




c) Analysis

i) The court held that as between two reasonable bids the injured party has the discretion to decide which bid to accept

ii) This is the general rule, though some courts may require maximum mitigation (Murrey & Sons)

iii) General principles: the injured party may choose whichever reasonable course of mitigation they see fit, so long as their actions are reasonable in the situation



4) S.J. Groves & Sons Co. v. Warner Co.



a) Facts:

i) Groves awarded Warner a subcontract to supply concrete for a bridge project

ii) Warner failed to supply the concrete on time and Groves sued

b) Warner claimed that Groves could have obtained adequate concrete from other sources and therefore should not recover due to failure to mitigate

c) The court held that if Warner was aware of adequate replacement sources of concrete they should have bought that concrete and sold it to Groves rather than breaching

d) Principle: both the injured party and the breaching party can be responsible for mitigating damages if they have equal access to mitigation



5) Bank One v. Taylor



a) Facts:

i) Bank improperly froze Taylor’s accounts interfering with her ability to take advantage of business opportunities

b) Bank claimed she could have used other assets to take advantage of the opportunities therefore they should not be liable for injuries

c) The court held a party need only take reasonable steps to mitigate damages and the bank did not propose reasonable steps, their proposition was unreasonable


G) Mitigation in Employment:



1) Shirley Maclaine v. 20th Century Fox



a) Facts:





i) Shirley Maclaine contracted to star in “Bloomer Girl” for $750,000

ii) Fox decides not to produce the movie and offers her the lead in “Big Country Big Man” a western to be shot in Australia

iii) She refuses and sue for breach of contract

b) Fox argues that she had the opportunity to mitigate and failed to do so, therefore they should not be liable for the contract price

c) Analysis: (articulation of Black Letter law)

i) A person is not required to take work of “a different or inferior kind” to fulfill the duty of mitigation (based on reasonability analysis)

ii) Inferiority is easy to determine (salary, benefits, location, seniority, etc.)

iii) Difference is a levels of abstraction type test (how different is janitorial service in one building versus another as compared to acting in one movie versus another)


a) Can be governed by practice in the specific field


b) Controversy on subjectivity of the test (how different is different)


c) In some professions a small difference can be significant

d) Do not want to allow the breaching party to define what mitigation the innocent party is required to undertake

iv) Reputational injuries are recoverable under Tort, not Contract law, although there may be recoverable damages if a party can show the loss of specific jobs because of the injury



2) Costs of mitigation




a) Mr. Eddie v. Ginsberg
i) Ginsberg was improperly fired, mitigated for a part of the remainder of his contract, then incurred costs looking for a new job

ii) He sued and recovered for the balance of his contract and for the costs he incurred looking for new work




b) Southern Keswick v. Whetherholt
i) Principle: there is no obligation to take inferior work, but if you do the proceeds go towards mitigating damages

XIV) Foreseeability of Harm

A) Background



1) Common law did not always include an element of foreseeability in assessing damages




a) Entered Anglo-American jurisprudence in the 1850s

b) There was a strong presumption that buyers and sellers should explicitly spell out obligations under the contract and consequences of breach (four corners of the contract idea)

c) The changes in business heralded by the Industrial Revolution made contracts much more common and less specific as to obligations and consequences



2) Effect of foreseeability

a) Foreseeability places a limit on expectation damages by requiring that the kind and extent of damages be predictable by the breaching party

i) Hadley holds that there are some types of damages that are not compensable under this regime

b) Foreseeability is also about appropriately allocating risks (ensures that one party is not acting as insurance for the other party)

i) Least cost avoiders – the party in the best position to know of the risk and take steps to avoid it should be liable for damages

ii) If damages were unlimited they would eventually serve as a barrier to contracts

a) Parties would resort to provisions to limit liability which would serve as a disincentive to contract

b) This would either increase costs or decrease services thus decreasing the social utility of the transaction

c) Foreseeability analysis ensures that parties to not either over insure (charge too much) or over contract (make contracts needlessly explicit and cumbersome)

iii) We want parties to exercise reasonable care and to be held liable for reasonable consequences of the risks they take, but we do not want to punish them because of unforeseeable or unreasonable consequences of their actions

a) If contracting parties are concerned about unforeseeable consequences they must explicitly define them in the contract



3) Causation

a) To recover consequential damages a party must show a causal link between the breach and the damages incurred

i) If there are multiple causes the breach must be the primary cause (although some courts apply a substantial factor standard rather then requiring the breach to be the primary cause)

b) Courts do not divide liability in contract, although some are moving to an apportionment scheme for causation and damages (like comparative negligence)

i) In Groves the court found the plaintiff was partially responsible for losses and only awarded 25% compensation for defendant’s breach




c) Analysis to determine compensation from breach:





1. Determine if there was a breach of the contract






a) Court looks at performance requested and given





2. Determine if there is a compensable harm






a) Were there foreseeable losses due to the breach





3. Were there additional causes proximately responsible for the harm





4. If there are other causes was the breach a substantial factor

a) If the breach was clearly the main cause then the breaching party will likely be liable

b) If damages could have been avoided or would have happened even without the breach there will likely be no liability

c) If there are several substantial factors leading to the damages the court may determine contribution form each factor





5. Determine each party’s liability


B) Cases:



1) Hadley v. Baxendale



a) Facts:

i) Mill breaks its only crankshaft and is shut down until a new knew one can be made

ii) Baxendale promises to get the crankshaft to the casters the next day and Hadley makes sure to comply with all requirements for the shipment to get to the casters on time

iii) The shaft takes a week to arrive at the casters costing the mill lots of money




b) Hadley sues Baxendale for lost profits because the shipment was delayed




c) Rationales:





i) Why should Hadley recover?

a) If we require parties to spell out every possible contingency contracts would become needlessly cumbersome, a reasonable foreseeability standard should satisfy the requirements





ii) Why shouldn’t Hadley recover?

a) We want parties to enter into contracts and only to hold them liable for foreseeable consequences of breach (were the lost profits foreseeable?)




d) Analysis:





i) Rule: parties are liable for two kinds of damages:

a) Those that flow natural from the breach – direct result of the breach

b) Those that can reasonably foreseen by the parties at the time they made the contract as the probable result of breach

1) Knowledge of the consequences can be actual or imputed knowledge (should have known)





ii) Application:

a) The court ignores evidence that Baxendale actually knew that the mill was shut down (only communicated by a servant to a servant, very stratified view of business)

b) The court then hypothesizes that it would be reasonable for Baxendale to suppose the mill was still operating, so no recovery



2) Victoria Laundry v. Newman Industries



a) Facts:





i) Victoria buys a huge boiler to produce steam to expand its business

ii) While disassembling the boiler for shipment Newman’s employees damage some of the parts requiring significant and time consuming repair

iii) The boiler is delayed for months and Victoria sues for lost profits from jobs they were unable to take as a result

b) Under Hadley there should be no recovery since Victoria never explicitly informed Newman of the consequences of delay in the terms of the contract

c) The court goes the other way:


i) They find that the lost profits flow naturally from the breach

ii) A reasonable party thinking about the consequences at the time of contract would have realized that lost profits were a possibility (imputed knowledge of consequences of breach)

iii) Reasonability test:

a) The test is about common sense, just because things are logically connectable does not make them reasonably foreseeable

b) Actual knowledge always trumps reasonability (even if a consequence is totally unforeseeable and unreasonable if the contracting parties specifically mentioned it as a possible consequence damages may be awarded)



3) Koufos v. Czarnikow



a) Facts:





i) Plaintiff chartered a ship to transport sugar to Basrah





ii) The ship was supposed to take 20 days and actually took 30





iii) In the ten days the ship was delayed the sugar market crashed




b) The plaintiff sues the ship owner for lost profits

i) The owner agrees that he owes 9 days of interest on the profits because the sugar owner would have been paid earlier if the ship had arrived on time – the argument is about what those profits should have been

a) The plaintiff says the profits should be measured at what the compensation would have been had the ship arrived on time

b) The ship owner argues he only owes interest on what the sugar was worth when it was actually sold in Basrah




c) Analysis:

i) The court finds that the ship owner knew that there are fluctuations in the commodities market and that the sugar was likely to be sold in Basrah when it arrived – therefore he is liable for the impact his delay had on the plaintiff’s profits

ii) Black Letter: if the defendant gambles with the plaintiff’s fortune the risk of loss lies with the defendant



4) Hector Martinez and Co. v. Southern Pacific Transp.



a) Facts:

i) Martinez contracted to have the parts of a piece of mining machinery shipped by rail

ii) One of the five cars carrying the equipment arrived a month alter than Martinez contended it should have arrived

iii) Martinez sued for the fair market rental price for the equipment for that month




b) Analysis:

i) The court held that lost rental value was a foreseeable consequence of the delay – the damage need not be the most foreseeable consequence only a foreseeable consequence and lost rental value for a piece of equipment is such a consequence


C) Certainty

1) Addresses how lost profits or lost chances can be valued – courts can only award damages if they can reasonably calculate them 

2) Cases:


a) Kenford v. Erie County (black letter case)



i) Facts:

a) The county decides to build a domed stadium and contracts with Kenford to build it and DSI to run the business

b) The county then decides not to go through with the project





ii) Calculation of lost profits for the builder was easily disposed of





iii) Calculation losses to DSI was much harder to calculate






a) DSI’s estimate







1) They expected to run the stadium for 20-40 years

2) They presented significant theoretical evidence of what their profits would have been

3) The jury believed the calculation and awarded millions





iv) The supreme court overturned the jury award

a) They agreed that a lost profits award was appropriate, but thought that the calculation used was far too nebulous

b) They create a rule that lost profits need not be certain, but it must be reasonably certain based on rationale estimates

i) DSI had only one other similar business to base their estimates on, and that was in a significantly different locale

ii) Their financial model was built entirely on assumptions

iii) The court looks at this using the “new business” rule ( a truly new business cannot receive lost profits because they are too speculative, no basis on which to judge them

a) Today, courts will look at new businesses using a reasonable certainty standard ( how reasonable are the damages in light of the market, the type of business, etc.






c) The court rejects a rational basis standard

i) Rational basis rule – there must be a rational basis leading to the profit calculation that the breaching party would have to show was inappropriate

ii) The court rejects the rational basis standard with a reasonable certainty rule – there must be a reasonable certainty based on objective evidence that the damage calculation is appropriate





v) The court clarified its rule in Ashland Management v. Janien
a) The reasonable certainty rule did not require absolute certainty, rather the calculation used must be based on objectively reasonable assumptions (even though the specific calculation may be somewhat speculative)

1) So long as the calculation uses reasonable assumptions based on industry standards and history it satisfies the reasonable certainty rule

2) As the degree of uncertainty in the assumptions increases the amount of reasonable certainty decreases




b) Rombola v. Cosindas




i) A trainer contracts to train, house, and race a horse for its owner

ii) Just before a major race the owner takes the horse back in breach of the contract

iii) The trainer sues for losses as a result of this breach (from other races)

a) The trial court says the lost profit calculation based on lost proceeds from races was too speculative

b) The appellate court says that the calculation is appropriate and based on reasonable assumptions

1) The court knows how many races the horse has won before and after the breach (which were consistent with each other)

2) Therefore it was reasonably certain that the trainer would have received those profits if he had been allowed to continue racing the horse, therefore the profit award is appropriate

XV) Liquidated Damages

A) Contracts can contain terms that define specific damages in the event of breach

1) Simply because the parties agree to stipulated damages in the event of breach does not mean that these damages are necessarily enforceable

2) The relative bargaining power of the two parties generally is not considered, although policy considerations usually weigh against enforcing liquidated damages that are agreed to under duress

3) Courts will generally enforce liquidated damages clauses that are a reasonable approximation of the actual damages suffered while awards that seem punitive will not be enforced


a) If the damages are low they most likely will be enforced

4) Brings up two important questions:


1. How to determine a reasonable approximation of compensation

2. Is reasonableness measured at the time of contract, at the time of breach, or both

5) General rule: the liquidated damages clause must, in good faith, estimate the likely damages the party will suffer and will be enforced if it does not constitute a penalty

a) If the injured party can show that the liquidated damages clause was reasonable either at time of breach or when the contract was made it will be enforced


B) Benefits of liquidated damages clauses



1) Notice: parties know the consequences of breach



2) Efficiency: keeps contract disputes out of court

3) Allows parties to define their expectations and the consequences of breach to each other


a) Defines foreseeability of harm, other obligations of the parties, etc.

4) Why not always enforce liquidated damages unless they exceed actual damages?


a) Parties might not trust the courts to determine damages

b) The provision would be redundant and would not lead to certainty or efficiency since the court would still have to determine actual damages

c) Parties that do a lot of contracting might come out even over all of their contracts (some liquidated damages provisions high, some low) – if liquidated damages are limited by actual damages then these contractors would come out behind and would stop using liquidated damages clauses


C) Why courts might disfavor liquidated damages



1) Increases the costs of contracting

2) Historically, damages have been imposed by public rather than private entities, courts disfavor putting that sort of power into private hands

3) Parties will have imperfect information about the eventual harms they suffer from a breach, therefore it will be difficult for them to properly value those harms during contract negotiations

a) Somewhat paradoxically, courts are more likely to enforce liquidated damages clauses if estimating damages is difficult (basically, if the parties don’t know what the damages will be but settle on a value the court is more likely to honor that value than if it is simple to calculate the damages)

4) Perverse responses (behavior courts can regulate if they retain the power to impose damages)

a) Conditions might change during performance of the contract such that the liquidated damages clause might create a windfall for one party causing them to attempt to induce breach

b) If liquidated damages are low it might be cheaper for a party to breach and pay the damages than perform


D) Cases:



1) Wasserman’s Inc. v. Middletown



a) Liquidated damages provision:





1. Prorated portion of renovation costs





2. 25% of gross annual proceeds (3 years divided by 12)

b) Rule applied: the clause must in good faith estimate likely damages and will be enforced if it does not constitute a penalty

i) If the clause does not reflect a reasonable estimate of provable injuries it is likely a penalty

ii) This is both forward looking (reasonable forecast) and backward looking (provable injury)

iii) The question really is how does the court estimate damages:

1. Was the clause a reasonable forecast of damages at the time of the contract

2. Does the clause actually reasonably reflect the damages suffered as a result of the breach

c) The court says that the modern rule is flexible: the clause must look reasonable either at the time of contract or at the time of breach

i) The court allows the plaintiff to then decide when the estimate should be made if they can prove that either is appropriate

ii) The court also invokes the uncertainty argument – the more uncertain damages of breach were at the time of contract the more likely the clause will be enforced

a) The less information the parties had at the time of contracting the more likely the clause will be viewed as reasonable (or the more difficult it will be to prove that it was unreasonable)

b) If the court allows liquidated damages clauses in very uncertain situations the parties can limit their liability – taken to extremes even clauses that look punitive might be allowed because it injects certainty into an uncertain situation

iii) The court does not think that the profits clause is reasonable and remands it for further proceedings

XVI) Specific Performance

A) Background



1) Specific performance is rare for both practical and historical reasons




a) Historical: stems from the difference between courts of law and equity

i) Courts of law could only levy money damages or cause the sheriff to confiscate property to cover those damages, they could not order other types of compensation – except in cases of transfers of land, where they could be enforced

ii) Courts of equity stepped in only when remedies at law were inadequate




b) Practical: benefit of the bargain





i) If we force people to perform we get bad performance

ii) We do not want to indefinitely indenture people, which forcing them to perform could do, instead we want them to be able to change their minds and supply alternative performance

iii) There is also a requirement of court supervision to ensure that the performance is done properly, otherwise the parties are likely to return to court and waste more time



2) While seldom granted, plaintiffs sometimes asked for specific performance

a) Common award in sale of land and sale of unique goods contracts, so long as they have not been sold to an innocent third party




b) Seldom awarded (and often not requested) in services contracts

i) An exception is services that are uniquely available, or become unique due to the passage of time




c) Sometimes awarded in employment contracts





i) Seldom awarded if employee breach (bad work/indenture idea)

ii) More common in cases of employer breaches (give benefit of the bargain to the innocent party, give them a chance to perform their work)


B) Uniqueness

1) Under the UCC §2-716 there is a presumption that specific performance is an appropriate remedy for unique goods

2) Under the Restatement §§359 and 360 uniqueness is simply a factor to be considered, but not the determining factor for deciding remedy if the goods or services can reasonably be valued


§359 Effect of Adequacy of Damages
(1) Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured parties

(2) The adequacy of the damage remedy for failure to render one part of the performance due does not preclude specific performance or injunction as to the contract as a whole

(3) Specific performance or an injunction will not be refused merely because there is a remedy for breach other than damages




§360 Factors Affecting Adequacy of Damages
In determining whether the remedy in damages would be adequate, the following circumstances are significant:


(a) The difficulty of proving damages with reasonable certainty

(b) The difficulty of procuring a suitable substitute performance by means of money awarded as damages

(c) The likelihood that an award of damages could not be collected


C) Cases:



1) London Bucket v. Stewart



a) Facts:

i) Defendants installed an inadequate heating system and failed to complete it

ii) Plaintiffs asked for specific performance

b) Trial court said actual damages were too hard to determine and that specific performance was an easier remedy

c) The appellate court holds that simply because damages are hard to calculate does not make specific performance the appropriate remedy – there is a presumption against specific performance in building contracts and damages are the appropriate remedy (specific performance is only appropriate if damages would be an inadequate remedy)

d) Rule: damages must be nearly incalculable to justify specific performance



2) Walgreen v. Sara Creek (Judge Posner)




a) Facts:

i) Sara Creek entered into a lease with Walgreen that prevented them from leasing space in the shopping center to another pharmacy

ii) When an arrangement with an “anchor” store fell through Sara Creek was going to lease space to a deep-discount pharmacy

b) Walgreen asked for an injunction to force specific performance of their lease




c) Sara Creek said lost profits were an appropriate remedy for their breach




d) Judge Posner’s Analysis

i) Under London Bucket the damages must be essentially incalculable before the court should impose specific performance

ii) Judge Posner then argues that the court will have a very difficult time determining what the damages are:

a) They are unlikely to get the damages calculation correct and even attempting to would be costly to the court
b) Granting an injunction an injunction is cheap, simple, and allows the parties to bargain around it (Mr. Efficient Breach, remember)





iii) Cost factors Judge Posner considers






a) Administrative – low for an injunction, high for damages






b) Monitoring – moderate for an injunction, low for damages






c) Bargaining – moderate to high for an injunction, low for damages

d) Social costs of accuracy – injunction leads to high accuracy and low social costs, monetary damages may lead to the reverse

e) After looking at these factors Judge Posner decides the best outcome is to apply the injunction and allow the parties to bargain around it (efficient breach type model)

i) Walgreen can determine the price of its monopoly power in the shopping center

ii) Sara Creek can determine if it values the deep-discount pharmacy enough to pay Walgreen’s price or if they want to find a different tenant to fill the vacancy




f) This is novel under the common law





i) Judge Posner makes an efficiency analysis





ii) The common law generally just looks at the adequacy of the remedy



3) Stokes v. Moore
a) Employment contract containing a non-compete clause with an injunction as the mode of relief (sort of like a liquidated damages clause) – this is strange because the parties have no power to enforce an injunction on their own

b) The court does not find itself bound by the specified remedy, although it will take the consent of the parties to such a remedy into consideration



4) Van Wagner Advertising v. S&M Enterprises



a) Surrounds a contract for a unique advertising location

b) The advertiser claimed that damages could not replace the unique benefits of the location – only specific performance could make them whole

c) The court makes a valuation determination – the court does not care that the parties find the location unique, rather the court wants to know what value the parties place on that sort of exposure and if the damages can address that unique valuation



5) Laclede v. Amoco



a) Facts:

i) Laclede has a requirements contract with Amoco for the supply of propane to a number of housing developments

b) When Amoco breaches the contract Laclede asks for an injunction and specific performance for the remainder of the contract (10-15 years)

c) Amoco counters and offers to pay cover

i) There may practically be no way to cover the propane shortfall, therefore specific performance may be an appropriate remedy

ii) There are other sources available, in fact Laclede has already contracted with some to supply additional propane

d) The court notes the presence of other suppliers in the market, but also that none are willing to enter the sort of long term contract Laclede has with Amoco, therefore specific performance of the present contract is the appropriate remedy

e) Amoco argues against specific performance for several reasons:


i) Monitoring costs to the court, the “we’ll be bad” argument

ii) The contract is indefinite and uncertain – rejected since it is likely to be terminated within 15 years

f) Principle: under an output/requirements contract cover on a spot market may not necessarily compensate for damages incurred as a result of a breach of a long term contract therefore specific performance may be an appropriate remedy



6) Weathersby v. Gore



a) Weathersby contracted for all of Gore’s cotton at a price of $0.30 a pound

b) Gore breached early and refused to deliver the cotton when the price of cotton was at $0.35 a pound

c) Weathersby goes to court when the cotton was due and asks for specific performance – at the time the price of cotton is $0.80 a pound

d) Under UCC §2-713 Weathersby can only recover damages as of the time he learned of the breach ($0.05 a pound) whereas with specific performance he makes a profit of $0.50 a pound

e) Arguments Weathersby could make to support his case

i) He expected cotton on a specific date rather than at the time of breach, at that time he had no need of cotton


a) He could have bought options?

ii) At the time of breach there was a cross complaint by the defendant for breach, therefore the contract might have been void anyway and he did not want to be stuck with cotton he would receive no cover damages on – basically argue that no time of breach was determined until the court resolved that a valid contract had been formed and then breached

f) The court also noted that historically, specific performance was an appropriate remedy for crops contracts because cover might not be possible in a given area

i) No replacement crops might be available on the local market because they had all already been bought up

g) The court awarded at most damages at the time of breach, not at the time of suit

XVII) Reliance and Restitution Damages in the Bargain Context

A) Types of damages

1) Reliance damages: these are damages incurred as a result of a party’s promise, the award is supposed to restore the injured party to the position they would have been in had no promise been made

2) Restitution damages: these damages restore a benefit given by the plaintiff to the defendant (addresses unjust enrichment – the breaching party should not benefit from the breach)

a) There must be a substantial breach before the court will award restitution damages

b) The plaintiff must show that they have conferred something of benefit on the defendant

i) Therefore the contract must be partially executed on the part of the plaintiff

ii) If the contract has been substantially performed the court is likely to award expectation damages according to the terms of the contract rather than restitution or quantum meruit

3) Parties can opt to sue for the value they have given (quantum meruit) rather than lost profits (if they are too difficult to calculate or too uncertain)


a) Value conferred as evaluated by whom?



i) Is it the subjective valuation according to the person who receives it?



ii) Is it the objective market value of the goods/services?

iii) In cases of low bid estimates where workers are trying to get a job, do we value their work in relation to the whole bid or in relation to market value?


B) Restatement Sections



§344 Purposes of Remedies
Judicial remedies serve to protect one ore more of the following interests of a promisee

(a) His “expectation interest” which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed

(b) His “reliance interest” which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been had the contract not been made

(c) His “restitution interest” which is his interest in having restored to him any benefit that he has considered on the other party



§345 Judicial Remedies Available



The judicial remedies available include a judgment or order




(a) Awarding a sum of money due under the contract or as damages




(b) Requiring specific performance of a contract or enjoining its non-performance




(c) Requiring restoration of a specific thing to prevent unjust enrichment




(d) Awarding a sum of money to prevent unjust enrichment




(e) Declaring the rights of the parties




(f) Enforcing an arbitration award



§370 Requirement That Benefit Be Conferred
A party is entitled to restitution only to the extent that he has conferred a benefit on the other party by way of part performance or reliance



§371 Measure of Restitution Interest
If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either

(a) The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or

(b) The extent to which the other party’s property has been increased in value of his other interests advanced

Note: this does not allow a purely subjective valuation, there must be an objective value attached, they cannot claim something is without value to them


C) Cases:



1) Security Store v. American Rys. Express



a) Facts: 

i) Security Stove contracted to have a new boiler design shipped to a trade show

ii) They explicitly tell the shipping company the boiler must arrive by a specific date for display at the show and confirm by letter

iii) The president goes to the show to assemble the boiler, but only 20 of the 21 packages arrive

a) The critical package never arrives despite repeated promises it will



b) It is eventually returned to Security Stove’s factory



b) Potential damages





i) Lost sales opportunities because the boiler was not shown





ii) Cost incurred in shipping





iii) Reliance damages – costs or renting space, travel to the show, time





iv) Lost future profits





v) Reputational damages because the display never happened




c) Under contract there is an automatic right to expectation damages

i) The court finds that expectation damages are too hard to calculate in this situation because it is unclear what Security Stove expected to get out of the show

ii) Security Stove could respond by arguing that at least one company was at the show to buy specifically their kind of boiler and they were the first into the market, also the show was their best means of getting their product into the market

d) Rather than demanding expectation damages the plaintiff goes for reliance damages (damages like lost wages, reimbursement for shipping and display space incurred on reliance of performance by the defendant)

i) Defendant responds by arguing that the space was rented, the time blocked out, travel calculated, etc. before contracting for shipment – these were costs Security Stove had already planned on incurring before breach by the defendant, therefore defendant shouldn’t be liable for them

ii) The court rejects the argument – the shipping company knew the consequences of failing to get the packages to the show on time, Security Stove had a right to reasonably rely on their contract – by entering into the agreement the shipper undertook all of the burdens and liability for not getting the package to its’ destination on time

iii) It should have been foreseeable to the shipper that Security Stove would have invested in the show, and that investment would have been wasted without receiving the parts

e) This remedy covers not only the direct costs incurred, but also the costs incurred since Security Stove was unable to mitigate its losses

f) Principle: in contracts where expectation cannot accurately be calculated the court is likely to award reliance and incidental damages rather than nothing



2) Anglia television v. Reed



a) Facts:

i) A television company in England spent $580K in development of a movie then hires Robert Reed to play the lead

ii) Reed later backs out because of good faith conflicts in his schedule

iii) The production company sues him for the full damages




b) The company claims no one else could possibly replace Reed in the movie

c) The court holds that Reed is liable for all costs, including those incurred before he ever became involved with the project

i) True reliance is only supposed to restore a party to the position they would have been in had there been no promise, not compensate them for all losses

d) The court’s award seems more like a low ball expectation damages award, rather than true reliance (true reliance would be $580K in the hole)



3) Osteen v. Johnson



a) Facts:

i) Osteen was a country singer who engaged Johnson as a manager to promote her singing career

ii) Osteen claims he failed to properly promote her and sue for breach




b) Potential remedies

i) Lost profits – impossible to determine how much she was likely to make from the contract

ii) Reliance damages – what options did she forgo to contract with this person, how do you restore her to the state she would have been in had there been no contract

iii) Restitution...

c) The court observes that restitution damages are available “where there has been a contract breach of vital importance, variously defined as a substantial breach or a breach which goes to the essence of the contract...”


i) The breach must be vital for the award of restitution damages

ii) Restitution asks how much the defendant gained rather than how much the plaintiff lost (unjust enrichment measure)

a) Court must evaluate how much the defendant has gained from the plaintiff, this is in contrast to expectation or reliance measures where the court can use the contract itself as a guide for damages

iii) Gets particularly complicated for partially performed contracts – he court would prefer to have people resolve the conflicts among themselves, that’s why restitution is a disfavored damage




d) Osteen wants the value of the services owed but not performed





i) It sounds like expectation, but it is really just a refund



4) US v. Algernon Blair



a) Facts:





i) This is a case of a money losing contract

ii) A sub-contractor ceased work after the primary contractor stopped paying him

iii) The sub-contractor sues for quantum meruit for labor and materials already given

a) Typically would sue for lost profits, but in this contract there were no profits

b) The court allows restitution damages in this case




b) Policy behind allowing restitution damages in money losing contracts

i) The breaching party has been unjustly enriched by the innocent party and should be forced to return that value

ii) The breaching party should not be allowed to use the breached contract as protection to limit losses

iii) The court rejects the argument that simply because it was a losing contract no damages should be awarded – a party might lose even more on a contract by having it breached than they would have lost after full performance so they should be able to recover restitution

iv) The court allows the innocent party to chose how to recover their losses, either expectation under the losing contract or restitution for services rendered



5) Oliver v. Campbell



a) Facts:





i) Lawyer was hired to handle a divorce for a fee of $850 plus expenses





ii) Hiring party dismissed the layer and paid only $550





iii) The lawyer then sued




b) Damages available:





i) Presumptive damage: $300 in expectation damages plus expenses

ii) Restitution damages under quantum meruit for the value conferred which was estimated at $5000

c) The court denies the quantum meruit damage measure, since the only executory portion of the contract was the final payment that’s all the court would allow Oliver to recover

d) Black Letter: when the breach is relatively minor the innocent party may not seek quantum meruit, this is only available if the breach is substantial and material (the court would rather stay within the terms of the contract than have to make independent evaluations outside the contract)

XVIII) Contract Interpretation

A) How do we determine the terms of a contract?

1) Many contracts are simply oral agreements so there is little objective evidence of the terms


a) Often a question of credibility (or reasonableness) left up to the jury

2) Objective vs. subjective meaning

a) Asks if we look to the outward signs of the contract (objective) or the intent of the parties (subjective) evidence

b) O.W. Holmes “contract law is not about the meeting of the minds, but if the outward signs are in accord with each other”

c) Contract law typically favors objective over subjective evidence

i) The letter of the contract generally wins out of what parties subjectively thought the contract meant, although subjective evidence may be used


B) Outward signs of the contract

1) Historically the four corners of the contract governed interpretation with extrinsic evidence carrying little weight in interpretation

2) Modern doctrine has loosened this presumption and there are some cases where the court is forbidden to rely solely on the letter of the contract

a) The more lenient interpretation embraces the idea that the letter of the contract may not contain all of the information, extrinsic evidence might inform interpretation

b) Toady the letter of the contract is generally the starting point for interpretation rather than the terminus – today other evidence is frequently consulted


C) Types of extrinsic evidence in contract interpretation



1) Extrinsic evidence lies along a continuum from very objective through wholly subjective

Objective 
i) Industry/trade standards are often considered the most objective evidence of standard practice

ii) Language of the contract (starting point for the analysis in all cases)

iii) Contemporaneous or related agreements that inform the meaning of contract terms

iv) Previous contracts between the parties (less objective but still on the objective side of the scale)

v) Negotiations (midpoint of the scale)

a) Could be evidenced by draft contracts, memos, conversations leading to the contract, etc.

b) Could also lump in post contract actions by the parties at this point

i) Could cover performance given, etc. to demonstrate that party’s subjective understanding of obligations

vi) Actual knowledge by one party of the other’s understanding of the contract


a) Really more of an ultimate fact than real evidence

vii) Individual party’s actual belief

a) Experience/trade/past dealings in the trade (not dealings between the parties but of either party within the trade)

b) Diagnostic of how they have historically done business and what terms might mean to them in light of that experience



Subjective
viii) Private thoughts of the parties






a) Most subjective, and of little probative value to the court

2)  The more subjective the evidence the more unilateral – it reflects the understanding of a specific party, not the meeting of the minds

3) Objective evidence is geared more towards what reasonable contracting parties might understand the terms of the contract to mean


D) Contract language

1) Parties tend to document the terms and obligations of major transactions – this is where the real action is in contract interpretation

2) Like extrinsic evidence contract language can range from objective to subjective

Objective
i) General usage – the man on the street dictionary definition



ii) Local or trade meaning used by the parties

iii) Mutual standard – term of art used by the parties to describe something ( parties must be able to prove the specific meaning implied by the term

Subjective
iv) Individual usage – meaning a particular party gives to the language

a) The court is concerned with determining the meeting of the minds, individual usage is not useful unless it can be demonstrated that both parties understand the meaning

3) Ultimately, the court is concerned with determining what, under the facts and circumstances of the contract, the parties reasonably understood their obligations to be

a) Restatement 1st §227 – Interpretation, Comment 5 – a standard of reasonable expectation, which would attach to words or other manifestations of intention the meaning which the party employing them should reasonably have apprehended that they would convey to the other party

b) Even after the court has parsed the language of the contract they might modify the meaning if the facts an circumstances demand such a change – plain language is not dispositive of the contract

c) At bottom the court is trying to vindicate the meeting of the minds of the parties, it is engaged in determining what they really “meant” in the contract


E) Attributing meanings to contract terms

1) In classical contract law the goal was to use the most objective evidence available to determine the meaning of a contract term

a) Judge Hand “If, however, it were proved by twenty bishops that either party, when he used the words, intended something else than the usual meaning which the law imposes upon them, he would still be held, unless there were some mutual mistake, or something else of the sort...if it appears by other words, or acts, of the parties that they attribute a peculiar meaning to such words as they use in the contract, that meaning will prevail, but only by virtue of the other words and not because of their unexpressed intent” (page 384) – mutual agreement does not overcome objective meaning

2) Modern doctrine gives more weight to the subjective intent of the parties as evidenced by four principles of interpretation: (subjective intent trumps objective meaning, reasonableness applies only to resolve conflicts in meaning)

1. If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and the two meanings are not equally reasonable, the more reasonable meaning prevails

a) The conflict does not nullify the contract, the more reasonable interpretation prevails

2. If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and the two meanings are equally reasonable, neither meaning prevails (no mutual assent)

a) Both parties are equally reasonable in their interpretation, but since the interpretations are in conflict not contract is formed and both parties may end up significantly injured

b) Cannot recover reliance or expectation damages since no contract was formed, may be able to recover restitution damages

3. If the parties subjectively attach the same meaning to an expression, that meaning prevails even though it is unreasonable (the parties can define a meaning, even an unreasonable one, but mutual consent)

4. If the parties, A and B, attach different meanings, M and Y, to an expression, and A knows that B attaches meaning Y, while B does not know that A attaches meaning M, meaning Y prevails even if it is less reasonable than meaning M. (the mutually understood meaning prevails, even if it is less reasonable and conflicts with one party’s meaning)

a) If the subjective meaning is unreasonable the court may require actual knowledge, however if the interpretation is reasonable, just not as reasonable, constructive knowledge may suffice

b) The less reasonable the interpretation the higher the standard of knowledge required before the court will apply this principle



3) Restatement 2nd Sections




§20 Effect of Misunderstanding
(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

(a) Neither party knows or has reason to know the meaning attached by the other; or

(b) Each party knows or each party has reason to know the meaning attached by the other

(2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

(a) That party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or

(b) That party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party




§201 Whose Meaning Prevails
(1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning

(2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them it at the time the agreement was made

(a) That party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

(b) That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party

(3) Neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent except as stated in this Section


F) Filling in the gaps in interpretation



1) Courts will not enforce or re-write overly vague contract terms

2) If a contract is substantially complete but lacks some important terms the court will generally apply a reasonableness standard to fill in those terms rather than void the contract due to vagueness

3) In contracts using trade language the court will usually hold equally knowledgeable parties to the trade usage, but if one or both parties are new to the trade the court is less likely to hold them to that meaning (again, based on reasonableness)


G) Cases:



1) Lucy v. Zehmer



a) Facts:

i) The two wrote an agreement for the sale of a specific farm for a specific price on a napkin and signed it

a) They actually wrote a couple of drafts and changed the language to make it more accurate





ii) Issue: is the agreement a contract or a drunken joke?




b) Interpretation





i) Does the written language indicate a specific intent?

a) This is an agreement for real estate and complies with the Statute of Frauds (written, stating with specificity, and signed by the grantor)

b) Language seems plain and serious, no unreasonable or outrageous terms and nothing to indicate a joke

c) The contract was modified by the parties indicating a bargaining process over the language

d) It has all of the elements of a contract: offer, acceptance, signatures, consideration – should the court go farther?

ii) There is some indication from the facts and circumstances that suggests the agreement was just a joke


a) The parties were both drunk at the time

b) Zehmer claimed he told his wife it was a joke (but Lucy was unaware of this)

c) Lucy had tried to buy the property from Zehmer multiple times before and he had never been willing to sell at any price

iii) Court ends up using a reasonableness standard – what would a reasonable person in Lucy’s position understand the agreement to mean?

a) Were there facts that indicated this was a serious business transaction


1) It had the form of a contract

2) They had previously bargained for the land but Zehmer had always backed out before completing the contract

3) Zehmer claimed it was a joke but told only his wife (very subjective evidence of little weight)

4) Lucy took steps to acquire financing for the purchase (so he probably thought it was a contract)

b) The objective evidence leans towards an actual contract, which is what the court concluded, if subjective evidence were given more weight it could have gone the other way

c) Black Letter: look to he outward expression of the parties, not their inward intentions – if the outward expression manifests an intent to make a contract/offer then a contract/offer has been made and is binding



2) Raffles v. Wichelhaus



a) This is the case of the two ships Peerless
b) Rule: if two parties have equally reasonable but conflicting interpretations of a contract there has been no meeting of the minds and no contract has been formed

c) In this case each party had a reasonable interpretation of the meaning of the contract terms

i) When it became clear there were two ships of the same name sailing from Bombay the contract was revealed to have a latent ambiguity and was therefore defective

ii) The extrinsic evidence clearly indicated that the two parties were talking about different ships

iii) The defendant was let out of the non-existent contract

iv) The plaintiff argued that the defendant was simply contracting for cotton and that the name of he ship on which it was arriving was an immaterial term of the contract

a) Not necessarily so because it did, clearly, serve as a substitute for a specific delivery term

d) Today courts are likely to remove any ambiguous terms and replace them with terms effectuating the intent of the parties, if this is possible, rather than simply vacating the contract as defective



3) Frigaliment v. BNS Intern Sales Corp



a) Facts:





i) Dispute over the meaning of the words chicken

ii) Plaintiffs order “chicken” of different sizes in different quantities for different prices

iii) The defendant supplies them with small broiler-fryers and larger stewing chickens, but the plaintiffs claim they understood “chicken” to refer only to broiler-fryers and not to older, larger birds (they used chicken as a term of art rather than a generic designation)




b) Evidentiary analysis by Judge Friendly

i) Terms of the contract – not informative because they give no explicit definition of the word chicken

ii) Negotiations

a) There is some conflict between the German and English meaning of the term chicken which apparently was not resolved during the negotiations

b) The German word is very broad and the plaintiffs argue that because they did not use that term they intended the more specific English meaning

c) This is refuted by the plaintiff’s agent who said any sort of chicken was satisfactory





iii) Trade usage

a) Plaintiff’s expert testifies that in the trade chicken generally mean broiler-fryer, however in his contracts the expert specifies broiler-fryer rather than relying on the purported “trade usage”

b) Suggests that while there might be some specific trade usage it is no universal or conclusive





iv) USDA Standards

a) Generally, Federal standards or definitions are of little evidentiary importance unless they reflect trade usage 

b) In this case the parties referred to USDA regulations for grading chicken within the terms of the contract

c) The USDA standards have a very broad definition for chicken, which includes broiler-fryers, stewing hens, capons, etc.

d) This is only significant because the other objective evidence gave no clear indication of meaning, if it had this would likely not have tipped the balance in favor of the defendants





v) Pricing

a) Prices in the prevailing market were significantly higher for large young chickens but prices for stewing chickens were consistent with the price schedule adopted by the parties in the contract – argues against the term “chicken” meaning only young chickens

b) There is a presumption that the defendant would not enter into a losing contract (although they were new to the market can might do so to gain a foothold)

c) While the prices are objective the meaning of the prices to the parties has a significant subjective component which is probably why it was consulted last by the court




c) Conclusions

i) The court found that the defendant’s subjective understanding was consistent with a significant amount of more objective evidence while the plaintiff’s understanding was not well supported

ii) Under the facts and circumstances of he case the defendant’s understanding was objectively reasonable – to repudiate this the plaintiff would have to show strong objective evidence of a different meaning of the term, which they could not do



4) Embry v. Hargadine, McKittrick Dry Goods Co.



a) Interpretation in an employment contract setting




b) Facts:

i) Embry worked on an annual contract basis for Hargadine and his contract term was nearing its end

ii) Embry tells Hargadine that without a new contract he will be forced to move on and find new employment

iii) Embry talks to his boss during a busy time and lays out his case – Hargadine tells him not to worry, he’s fine and to go get his men out on the road

iv) Embry returns to work and is dismissed several months later




c) Issues: did the interaction constitute formation of a contract?




d) Analysis

i) The court finds that only outward manifestations are important, inner intentions are of little significance – there fore they focus on what reasonable interpretation Embry could place on his bosses words

ii) In the lower court the jury instruction required that both parties intend to form a contract – this instruction is rejected by the appellate court, there the court focuses only on what significance Embry could reasonably place on the words

a) Embry could  and did reasonably interpret Hargadine’s statement as a new contract

b) In these cases it is important not only that the plaintiff can reasonably rely on the statement but that they do rely



5) Haines v. New York



a) Facts:

i) New York agreed to build an maintain a sewage treatment plant to be sure that other communities did not pollute their drinking water

ii) The contract lacked explicit terms for how long they were supposed to maintain the plant, if they were obliged to increase capacity, and how much volume they had to handle (no termination clause in the contract)

b) Issue: how long is New York required to maintain the plant and how much capacity do they have to add to the plant?

c) The only guidance available to the court was the intent which motivated the original contract

i) New York was motivated by ensuring a clean water supply for the city, therefore the contract should persist as long as that was important

ii) Reasonableness is evaluated at the time the contract is formed not when the contract terms are reviewed (therefore must eliminate considerations like environmental standards and regulations that would ensure clean water anyway)

iii) Assuming New York continues to have a duty to provide the services under the contract, what is the scope of that duty

a) The court treats this like a requirements contract – they are required to continue serving the areas they already serve, but need not expand services to accommodate increased demand (they need only deal with as much waste as the plant can handle and no more)

d) Black Letter (principle): courts presume contracts are not perpetual but last a reasonable length of time (similar to the evaluation of requirements contracts) and will look to the intent of the original contract to determine how long it should last (have circumstances changed?)



6) Spaulding v. Morse



a) Facts:





i) Changed circumstances case involving a child support agreement

ii) Morse agreed to support his son through high school and to pay for college

iii) The terms of the contract assume he will go directly to college and say something like “..until he graduates from college...” but instead the son enlists in the Army during WWII

iv) The trust then sues Morse for the support the contract apparently requires him to pay




b) Arguments:





i) Trustee – the letter of the contract says Morse must pay





ii) Morse – the intent of the contract was to provide support




c) Analysis

i) The court looks beyond the plain language of the contract to the intent of the contracting parties – when they made the contract they were basing it on a set of mutually understood expectations that did not come to pass

ii) The intent of the contract was to provide for support and education, which right now cannot be done

iii)If the parties had contemplated the current situation they would have included a suspension clause, therefore the clause should be added

iv) Note: under this sort of contract the presence of a liquidated value in the contract does not mean the court will be bound by it – if the intent of the contract cannot be satisfied by the amount specified the court will likely alter that amount to effectuate the intent of the contract (facts and circumstances analysis)

d) Principle: changed circumstances will trump the letter of a contract, the court will look to intent more than the written word and enact the purpose of the contracting parties rather than slavishly following the letter of the contract



7) Berwick & Smith v. Salem Press Inc.
a) Issue: price quote for the binding of a two volume book – was the price per set or per volume?

b) Arguments:

i) Plaintiff claimed the price was per volume, in accordance with trade custom and practice

ii) Defendant thought the bid was per set

iii) The contract, on its face, was vague




c) Analysis

i) When there is a common trade usage it is assumed that the contracting parties are aware of that usage, therefore proof of actual knowledge is not required


a) Binder does not need to prove knowledge


b) Defendant does not win on a claim of ignorance


c) The jury must decide if the contract complied with trade usage

ii) Court does not address if both parties must be part of the trade


a) Brings up fair notice issues

b) Modern doctrine holds that if one of the parties is not a member of the trade then they will not be held to trade usage in their contracts (see Gumina)



8) Flower City v. Gumina
a) Issue: in a painting contract does the bid cover both apartments and common areas or only apartments?

b) Arguments:

i) Plaintiff argues that the custom in the trade is for painting contracts to cover both apartments and common areas

ii) Defendant argues that their bid was restricted only to painting the apartments as specified in the bid




c) The court applies the modern doctrine

i) Businesses new to the trade are not strictly held to trade usage or practices in forming contracts

ii) The court invalidates the contract on the grounds that both parties were making a reasonable interpretation of the contract in light of their subjective understandings, one using trade usage the other common usage – there was no meeting of the minds

XIX) Offer

A) What constitutes an offer?



1) Restatement 2nd §24 Offer Defined
An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it (it’s an offer if reasonable people would think it is an offer)



2) Issues:




a) Difference between an offer and an invitation to bargain





i) Are the terms clear, explicit, and invite only a yes or no

ii) Are there still terms that need to be resolved or open questions as to performance or consideration

b) If it was an offer was it still open at the time of acceptance or did the offer expire due to time, circumstances, or revocation by the offeror

c) Was the offer accepted or did the offeree make a counter-offer


i) Was it a yes/no answer or a how about answer


B) Termination



1) Restatement 2nd §41 Lapse of Time
(1) An offeree’s power of acceptance is terminated a the time specified in the offer, or, if no time is specified, at the end of a reasonable time

(2) What is a reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made

(3) Unless otherwise indicated by the language or the circumstances, an offer sent by mail is seasonably accepted if an acceptance is mailed at any time before midnight on the day on which the offer is received

2) Reasonableness is generally evaluated in the eyes of the offeror, but it could be based on the perception of either party – the court will ultimately determine if expectations are reasonable


C) Counter-offers



1) Restatement 2nd



§39 Counter-offers
(1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer

(2) An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree




§59 Purported Acceptance Which Adds Qualifications
A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer

2) If a party is given an explicit offer they must respond in an equally explicit manner or it may be perceived as a counter-offer rather than an acceptance with a request


a) The line between unconditional acceptance and conditional request is fuzzy

i) Hinges on whether the request is a new condition (counter-offer) or simply a request or clarification about the offer

ii) Is the inquiry simply a clarification of a contract term or a new term




b) Equivocal acceptances are generally considered counter-offers



3) A counter-offer terminates the original underlying offer and replaces it with a new offer




a) A counter-offer extinguishes the opportunity to accept the original offer

4) A communication only functions as an acceptance if it unequivocally accepts an offer on its original terms (things like yes, and I accept are good)

a) Common law “mirror image” rule – any change, even a tiny one, functioned as a counter-offer

b) Today the mirror image rule is disfavored – an acceptance is viewed as a counter-offer only if it alters a material term of the original offer (price, delivery, etc)


D) Revocation



1) Ways to extinguish the power of acceptance:




a) Elapse of time




b) Rejection or acts that can reasonably be perceived as rejection




c) Counter-offer




d) Death of offeror or offeree




e) Revocation



2) Restatement 2nd



§42 Revocation by Communication From Offeror Received by Offeree
An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract




§43 Indirect Communication of revocation

An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect



3) Revocation and reliance

a) When can an offeror revoke an offer and when can an offeree reasonably rely on it?

i) So long as there is no separate consideration given to keep an offer open it can be revoked at will by the offeror

ii) Reliance on an open offer is not reasonable unless there is a separate agreement involving consideration to keep the offer open

iii) An offeree cannot rely on an offer if he learns of an intention on the part of the offeror not to enter into the contract – the information can either be directly communicated or constructive




b) Auctions (Payne v. Cave – the silver worm case)





i) Doctrine holds that auctions are solicitations for bids, not offer for sale




ii) Bids are offers, not acceptances, until the gavel falls





iii) UCC §2-328 Sale by Auction
(2) A sale by auction is complete when the auctioneer so announces by the fall of the hammer or in customary manner.  Where a bid is made while the hammer is falling in acceptance of a prior bid the auctioneer may in his discretion reopen the bidding or declare the goods sold under the bid on which the hammer was falling





iv) Restatement 2nd §28 Auctions





(1) At an auction, unless a contrary intention is manifested

(a) The auctioneer invites offers from successive bidders which he may accept or reject

(b) When goods are put up without reserve, the auctioneer makes an offer to sell at any price bid by the highest bidder, and after the auctioneer calls for bids the goods cannot be withdrawn unless no bid is made within a reasonable time

(c) Whether or not the auction is without reserve, a bidder may withdraw his bid until the auctioneer’s announcement of completion of the sale, but a bidder’s retraction does not revive any previous bid




c) Unilateral contracts





i) A type of contract where performance is the mode of acceptance





ii) Under the common law acceptance required complete performance

a) Stacked the deck in favor of the offeror who could revoke until the last cent of acceptance was performed

iii) Under the modern doctrine once performance begins the offeror has to give the offeree a chance to complete performance (see Restatement 2nd sections)

§45 Option Contract Created by Part Performance of Tender
(1) Where an offer invites an offeree to accept by rendering a performance and does not invite promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it

(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer






§87 Option Contract
(1) An offer is binding as an option contract if it:

(a) Is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

(b) Is made irrevocable by statute

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice






§90 Promise Reasonably Inducing Action or Forbearance
(1) A promise which the promisor should reasonably expect to induce action  or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under (1) without proof that the promise induced action or forbearance





iv) Difference between §45, §87 and §90 reliance

a) §90 applies to reliance on promises (particularly donative promises) that do not actually form a contract – the action taken does not create a contract, it simply causes a detriment to the promisee

b) §45 applies to actual formal contracts where the offeree has begun performance in response to an offer (not a promise) – the offeree is given a reasonable opportunity to compete performance (realm of unilateral contracts)

1) Under §45 a party must actually begin performance, preparation to perform is not sufficient to make the unilateral contract binding

2) The major difference between §45 and §90 is the type of damage award available, which really hinges on how much performance has taken place

a) If plaintiff has prepared to perform, but has not started performance only §90 reliance damages are available – offer is treated like a donative promise, not a contract

b) Once a party begins to perform a contract has formed and a party can seek expectation damages under §45

c) In cases where expectation damages are too speculative or difficult to determine the court may award reliance damages rather than no damages

c) §87 applies in cases of bilateral contracts (promise for a promise) and stops one party from revoking a promise the other party has relied on (especially critical in the area of job bidding)


E) Cases



1) Lonegran v. Scolnick



a) Facts:





i) Defendant advertised 40 acres of land for sale in Joshua Tree

a) Did not state a price, the specific location, date of sale, etc. – this was an invitation to bargain, not an offer

b) Generally these sorts of ads, even if a price is stated, are considered invitations to bargain, not offers of a contract, the party placing the ad reserves the right to revoke it at will, refuse bids, etc. – they have not circumscribed their sphere of free action





ii) Plaintiff responded to the ad and asked for details about the property

a) Defendant responded with a form letter describing the property and quoting a minimum price (closer to an offer, although it was clearly a form letter likely sent to multiple people)

iii) Plaintiff replies to the form letter (he does not treat it as an offer) describing the property he looked at, asking if that was the appropriate property, and suggesting a possible escrow agent to complete the transaction – more bargaining, it was not an explicit acceptance

iv) Defendant replies saying that the escrow agent is acceptable and plaintiff found the proper land, but to respond soon because there were others interested in the property

a) Again, not an acceptance of the plaintiff offer, but an indication that bargaining was ongoing

b) Seems to be saying that if the plaintiff explicitly accepts the offer before anyone else does they have a contract – seems like an offer with an implied condition of quick response

v) Plaintiff replies and accepts the offer but is too late, the property has been sold




b) Timeline of the transaction





  4/8 – 
Defendant mailed final letter





4/12 – 
Defendant sold property to another buyer





4/14 – 
Plaintiff received letter





4/15 – 
Plaintiff mailed acceptance of implied offer in defendant’s letter





4/17 – 
Plaintiff opened escrow account




c) Analysis: did the defendant make an offer or was this all bargaining?

i) The court treats the defendant’s final letter as a conditional acceptance of the plaintiff’s letter (about the escrow agent) the condition being a prompt reply before another offer was made ( The April 8th letter was a conditional acceptance, not a counter-offer

ii) The April 8th letter seemed to require additional assent by the plaintiff ( there was no explicit language of acceptance by the defendant, rather the language suggests that the plaintiff could have the property if he explicitly told the defendant he wanted it before anyone else did

a) The letter was triggering a race not giving the plaintiff an option on the property

b) The language suggests that the defendant was unsure as to the plaintiff’s sincerity about buying the land

d) Black Letter: there is no offer unless a reasonable person would find that the terms create a binding power of acceptance (no more bargaining is required, saying yes seals the deal)



2) Lefkowitz v. Great Minneapolis Surplus Store




a) Facts:

i) Department store placed an ad offering furs for a very low price to the first person to arrive with the money

ii) Plaintiff is always the first to arrive


a) First time he is informed the policy applies only to women

b) Second time he is told he was already told about the policy and was ineligible for the promotion





iii) Plaintiff sues for performance or damages




b) Argument





i) Plaintiff: the ad is an offer that he is attempting to accept





ii) Defense: the ad is really only an invitation to bargain, not a true offer




c) Analysis:

i) The court rejects the store’s argument – simply because the offer is made to a large number of people rather than a single specific person, does not mean it is not an offer

a) If the terms of the offer are clear, definite, and leave nothing open for further negotiation it creates a binding power of acceptance

b) The acceptance of the offer by the plaintiff creates a binding contract





ii) The court only awards damages for some of the furs

d) Black Letter: If the terms of an offer are clear, explicit, definite, and no longer open to negotiation then it creates a binding power of  acceptance in the buyer



3) Nebraska Seed v. Harsh
a) Use of the word “want: in an ad for the sale of seeds makes it a solicitation for bids rather than a binding offer

b) Trade usage may inform these sorts of ads (i.e. if want is commonly used in such contracts it might be considered a true offer not just an invitation)



4) Moulton v. Kershaw
a) Offer for salt was considered a solicitation to bid even though the ad was extremely explicit about terms, price, delivery, availability, etc.

b) Today the case would likely go the other way



5) Fairmount Glass Works v. Grunden-Martin Woodenware Co.
a) Here there is an explicit ad that the court considers an offer rather than an invitation to bargain



6) Akers v. Sedberry



a) Facts:

i) Two engineers working for Sedberry are unhappy with the way the company is being run and talk with Sedberry about their concerns

ii) Before they voice their concerns they tender their resignations, she makes no comment, they talk about the company, and she send them back to work with instructions about what to do

iii) Several days later she contacts them and says she accepts the resignations at which point they tell her the offer had been rescinded – leads to their suit against Sedberry




b) Analysis

i) The court focuses on reasonableness in terms of the offeror’s interpretation of the actions of the offeree

a) She took no action, gave them orders, and told them to return to work

b) Under the facts an circumstances they perceived her acts as declining their offer to resign – at that point the offer was extinguished

ii) Regardless of her internal intent, Sedberry’s actions indicated that she declined their offer, therefore she could not later accept it, the offer was extinguished

a) She could have acted on the offer in the future if she had indicated she planned to think about it and inform them of a decision later



7) Ardente v. Horan
a) Real estate contract – buyers accepted the contract, but asked if certain furnishing were included with the sale

b) Court held that this was a counter-offer an not simply a clarification

8) Rhode Island Dept. Transp. v. Providence & Worchester RR



a) Facts:

i) State statute required that property owners with railroad tracks on their land give the state the right of first refusal at the lowest acceptable price when the land is put up for sale

ii) When offered the property the state accepts, but tells the seller not to remove the railroad tracks on the property

iii) Seller claims this was not an acceptance, but was instead a counter-offer that they did not have to accept




b) Analysis

i) The court says there was no substantive change in the material terms of the offer, and even if there were it was in favor of the seller, therefore this was simply an acceptance and not a counter offer



9) Price v. Oklahoma College of Osteopathic Medicine and Surgery
a) Surgeon accepts a contract but with his acceptance writes that he is doing so under protest, that the contract does not abide by other negotiated terms, and that he is dissatisfied

b) Black Letter: and acceptance, even a grudging one, is an acceptance and makes the contract binding



10) Dickinson v. Dodds



a) Facts:





i) Dodds offered to sell Dickinson a house






a) Dodds told Dickinson to respond by Friday 9:00 a.m.





ii) Dickinson decided Thursday night to accept the offer

a) At that time he learned that Dodds was negotiating with someone else to sell the house

b) Dickinson wrote Dodds a letter and left it with his mother-in-law with whom Dodds was staying – Dodds never received the letter

iii) Friday morning Dickinson and his agent both found Dodds at the train station and conveyed the acceptance again, at which point Dodds told Dickinson he had sold the property

iv) Dickinson sued for specific performance




b) Analysis





i) Issue 1: could the offer be revoked?

a) The court held that since there had been no separate consideration given (even tenuous consideration like keeping the offer open to give Dickinson a chance to think about it) the offer could be revoked at will by Dodds





ii) Issue 2: was the offer ever revoked?

a) Dodds never explicitly revoked the offer, but Dickinson was constructively aware of revocation Thursday night when he learned of other negotiations

b) If the offeror acts in a way inconsistent with the original offer, and the offeree learns of such actions, he is on notice that the offer has likely been revoked



11) Ragosta v. Wilder



a) Facts:





i) Wilder put a piece of property up for sale called the “Fork Shop”

ii) Ragosta mailed Wilder an acceptance of the offer along with a check for $2000 and began arranging financing for the remainder

iii) Wilder returned the check and countered, offering to sell the property for $88K if Ragosta would appear at a specific bank at a specific time with the money – acceptance as performance

iv) After some more exchanges the defendant revoked the offer and plaintiff sued




b) Analysis

i) The defendant argued that the plaintiff had not begun performance, he had simply prepared to perform which did not make the contract binding

ii) The only damages available to the plaintiff are reliance damages available under §90 (for what they did in preparation to perform) not expectation damages under §45 because no actual performance had been started



12) Drennan v. Star Paving



a) Facts:





i) General contractor is making a bid and solicits bids from sub contractors





ii) Star Paving makes the low bid for paving services which Drennan uses 



in his over-all bid

iii) Drennan is awarded the job but before he can tell Star Paving he won the bid they recant their bid and ask for a much higher bid

iv) Drennan is forced to find other bids and sues Star Paving for his costs




b) Arguments:

i) Star Paving argues they revoked their offer before Drennan accepted it, therefore no contract was ever formed and Drennan should recover nothing

ii) Drennan responds by arguing that he relied, to his detriment, on Star Paving’s bid, therefore he should be able to recover




c) Analysis

i) Issue before the court: can Drennan’s reliance make Star Paving’s offer binding?

ii) Justice Traynor argues that an offer or a bid in this context is really no different than a conditional promise, therefore under §90  promissory doctrine should make reliance damages available

a) If the bid had explicitly included a revocation clause the situation would be very different, but no such clause was included

iii) Justice Traynor also notes §45 which allows partial performance to make a unilateral contract binding where classical contract law doctrine required complete performance

iv) New Doctrine (Combination of Restatement 2nd §§45, 87(2), and 90): if a party makes an offer that may be reasonably relied on by the offeree and the offeree does rely on it to their detriment the offer cannot be revoked




d) Inequalities created by the Drennan decision

i) Under the decision sub-contractors are bound to their bids to the general contractor, but a general contractor is not bound to use those bids – the contract duties are uneven

ii) The concern is that this will lead to unfair labor practices and bid shopping by the general contractor

a) A general contractor could use a low bid to extort even lower bids by other sub-contractors

b) Might lead sub-contractors to bid high and thus reduce the efficiency of the system – could also lead to collusion among bidders to parcel out jobs

iii) Single round bidding and other contract provisions (like specification of sub-contractors) can address many of these concerns

XX) Modes of Acceptance

A) Form of acceptance allowed

1) Classical contract doctrine said that the mode of acceptance had to exactly match the contract terms or the contract was breached

2) This rigid classical doctrine is no longer the case, although if specific types of performance are material contract terms performance of other sorts may still violate the contract (uses a reasonableness standard) – See Restatement 2nd

§30 Form of Acceptance Invited
(1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing specified acts, or may empower the offeree to make a selection of terms in his acceptance

(2) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstance


§32 Invitation of Promise of Performance
In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests of by rendering the performance, as the offeree chooses

3) If the contract terms are unclear as to the form of the acceptance (offeror does not express an explicit preference) the offeree is at liberty to make whatever sort of acceptance they reasonably see fit

a) The offeror must unequivocally express the preference, language expressing a preference does not make that preference a binding mode of acceptance

b) Presumption is generally that contracts are bilateral – promise for a promise

4) Just as an offeror must communicate an intention to revoke an offer (or act in a way inconsistent with keep the offer open) an offeree must communicate an intention to accept an offer

a) Not generally an issue in bilateral contracts where the contract is a promise for a promise

b) In unilateral contracts if the offeror specifies a specific type of notice, failure to give notice by that means can mean that the offer was never formally accepted, even if performance is given



5) Black Letter Principles



a) An offeror may always specify a required mode of acceptance

i) The specification must be explicit, language indicating a preference is not binding

ii) Courts will avoid requiring a specific mode of acceptance and may even endeavor to read around facially binding language

b) If a mode is suggested, but not explicitly required, any reasonable mode of acceptance will likely suffice

c) Generally this technicality is used by the offeror to avoid the contract, though the offeree may attempt it as well – it can be a double edged sword


B) Acceptance by an act

1) For unilateral contracts with acceptance embodied in action the motive behind the performance is immaterial so long as the performance satisfies the terms of the contract

a) A party can perform even if they are acting in a way they would have acted regardless of a promise or offer – the performance need not be in response to the offer as long as it is consistent with the contract terms

2) Similarly, if a party tenders performance consistent with the terms of an offer that they are aware of and benefits from that contract, they are bound by its terms (they have formed and performed the contract)


C) Notice

1) At common law the offeree of a unilateral contract had to give specific notice to the offeror of their acceptance, unless the offeror received actual notice from some other source


D) Cases:



1) Klockner v. Green



a) Facts:





i) A woman’s stepson and his daughter care for her in her old age

ii) Her will originally had all of her assets going to her husband upon her death, but he pre-deceases her and she never re-writes her will so she dies intestate

iii) During her life she promised her belongings to her step-granddaughter and her real property to her stepson in return for caring for her for the rest of her life

iv) The two never explicitly accepted this offer, they simply continued caring for her – when she died and they attempted to enforce this promise her children claimed they had offered no consideration, rather they simply performed acts they would have performed anyway therefore they should not receive the benefit of the promise




b) Analysis

i) The court treats this like a unilateral contract – she promised and their performance was acceptance of that performance

ii) The motive behind the performance is immaterial, as long as it satisfies the terms of the contract



2) Simmons v, United States



a) Facts:

i) American Brewery sponsored a contest called the American Beer Fishing Derby

a) They tagged a fish and offered a $25,000 reward to anyone who caught and presented it

ii) Simmons was aware of the contest but did not intend to catch the fish when he went fishing and ended up with the tagged fish

iii) Simmons obtained the reward but attempted to call it a gift from the brewery rather than prize income since he had not intended to enter or win the contest

iv) The IRS sued him for unpaid taxes




b) Analysis

i) The court said that since he was aware of the contest and took advantage of the offer he participated in the contest, therefore his winnings were income, not a gift from the contest sponsors – if a party is aware of an offer and accepts the benefits of the offer they cannot also claim that they did not enter into a contract



3) Carlill v. Carbolic Smoke Ball Co.



a) Facts:

i) Carbolic published an advertisement offering $100 in compensation to anyone who used their product and still contracted the flu
ii) Carlill bought the smoke ball, used it, and got the flu, she then attempted to claim her compensation

iii) Carbolic defends by arguing she never gave them specific notice that she had accepted the offer in their advertisement




b) Types of notice she could have given them:





i) Notice that she was using the smoke ball

ii) Notice she intended to accept the offer and that if she got sick she would claim the compensation

iii) Notice that she was using the smoke ball on the strength of the ad




c) Analysis





i) The court rejects the notice argument

a) The notice Carbolic is requesting is in the nature of a bilateral contract, but the ad was clearly an offer for a unilateral contract (specific as to terms, no further negotiation needed, etc.)

b) All Carlill needed to do was use the ball and then present herself when it failed, nothing else was necessary to accept the contract – the only notice required is notice of completion of performance

ii) Black Letter: performance constitutes acceptance, no additional notice is required except notice of completion of performance within a reasonable time after completion



4) Bishop v. Eaton



a) Facts:

i) Eaton wrote to Bishop and promised to cover any loan Bishop might make to Eaton’s nephew

ii) Bishop guaranteed a loan and then ended up having to cover it when the nephew defaulted

iii) Bishop then tried to recover the balance from Eaton

iv) Bishop sent notice to Eaton at the time he made the loan, but Eaton did not receive notice for two months and claimed that the notice was not timely


a) The letter never arrived, but the mode was appropriate




b) Analysis

i) The court held that as long as the notice was communicated by a reasonable means the fact that it was never received did not invalidate it – the notice was valid

a) The negotiation was begun by mail and, absent any information to the contrary, all other communications are presumptively appropriate if made in the same way – still holds true today

ii) There is a suggestion that if the party giving notice does not receive performance for a long time or has reason to believe notice was not actually received they are constructively on notice that notice was never given

a) There is a tension between the holding in Bishop and reasonable reliance on the part of the offeror that silence on the part of an offeree suggests no obligation

iii) Today, notice is governed by the doctrine of reasonableness – was the mode of notice/acceptance used reasonable in light of the facts and circumstances of the situation




5) International Filter v. Conroe Gin, Ice, and Light
a) Principal: an offeror can always explicitly require a specific method of communicating acceptance (a specific form of notice)

b) Failure to comply can void the offeror’s responsibility




6) Polaroid v. Rollins




a) Facts:

i) Hooker had  specific indemnification clause on its purchase orders

ii) Rollins performed and never returned the acknowledgement copy of these indemnification for several years

iii) Rollins eventually challenged the indemnity clause





b) Analysis






i) The court makes two important holdings:

1. Principle 1: when a party performs according to terms specified in a contract they have accepted by course of performance, even if they never explicitly accept or intend to accept the terms

2. Principle 2: the offeror may specify the required mode of acceptance, this is the only mode that binds them, but other methods of acceptance might bind the offeree

a) If the offer suggest a method of acceptance it does not preclude other reasonable forms of acceptance

b) A reasonable course of performance can serve as a mode of acceptance, even if it is not explicitly listed as such a mode

XXI) Special cases of unilateral contracts: implied-in-law and implied-in-fact

A) Functional distinctions

1) Contract implied-in-law – this is a contract that was never actually formed but must be created to prevent injustice (usually unjust enrichment)

2) Contract implied-in-fact – an actual contract is formed as the result of conduct or actions taken by the parties suggesting a contract was implied (often the result of a mistake on the part of one of the parties that could have been corrected by the other)

3) Both doctrines create true, enforceable, legally binding contracts regardless of how, doctrinally, they are created

a) The standard remedy of expectation damages is available, not restitution which is typically the remedy for unjust enrichment


B) Paradigm cases:

1) Implied-in-law: party is injured and given first aid, they owe compensation for the services rendered

a) Applies only to emergency care, more elaborate care or non-life threatening care is likely not covered

b) Justifications


i) Fairness – would have bargained for the benefit if they could have

ii) Efficiency – parties will not feel secure in giving aid if they are not compensated for it

c) The court will generally apply a reasonableness standard to determine if the contract is formed – would a reasonable person have accepted the services given under the prevailing facts and circumstances (which include idiosyncrasies of the party)

2) Implied-in-fact: you watch a house painter accidentally paint your house instead of your neighbor’s without correcting the mistake

a) The doctrine requires that the benefiting party be aware of the benefit being conferred and in a position to stop it


C) Cases:



1) Nursing Care Services Inc. v. Dobos



a) Facts:

i) Mrs. Dobos received nursing care both in the hospital and after she left that she accepted but was not aware she had to pay for




b) Analysis





i) The care was given during three separate periods






1. In hospital round the clock care

a) Falls under the emergency aid doctrine, had she been able to she would have accepted it – implied-in-law contract






2. 48 hours of post-release care

a) Mrs. Dobos admits that she agreed to and accepted this care, therefore a normal contract was formed and there was no dispute






3. Two additional weeks of care

a) She accepted the care, but thought it was covered by Medicare

b) Nursing Care Services argued that she accepted the care and never inquired about payment or attempted to terminate the care – created an implied-in-fact contract

i) Begs the question of who should be responsible for the inquiry, Mrs. Dobos, or Nursing Care which has more experience with this sort of situation?

ii) Mrs. Dobos was liable for the contract price even though she never explicitly agreed to any contract



2) Day v. Caton



a) Caton watched Day build a wall that will benefit him, but refuses to pay for it




b) Questions:





i) Is there an obligation to pay?

a) Expectation of payment is the key, did the plaintiff have a reasonable expectation of payment

ii) The court finds three criteria necessary before an implied contract is formed


1. Know the act is being performed


2. The party receives a benefit from the act

3. The benefiting party knows the acting party expects to be paid for conferring the benefit (at least in part)



3) Bastian v. Gafford



a) Facts:

i) Bastian agreed to design and build a building for Gafford (no explicit contract)

ii) Bastian begins to design the building and Gafford attempts to arrange financing

iii) Gafford needs a firm bid to secure financing but Bastian will only work on a cost-plus basis so Gafford hires a different architect/builder

iv) Bastian sues for the value already given




b) Analysis





i) The lower court found for the defendant – no unjust enrichment

ii) Idaho Supreme Court found an implied-in-fact contract – the defendant received the benefit of the plans made, even if they were useless to him, and therefore must pay for that benefit


D) Implied Contracts in Employment

1) Often involves the question of the effects of changes in policy expressed in employee handbooks, guidelines, etc.

a) If the facts and circumstances suggest that terms mentioned in an employee handbook or other written materials are intended to become part of a contract the court is likely to enforce them

b) The major issue is whether new terms, either oral or in a written document like an employee manual, can overrule terms in an original written contract



2) Cases:




a) Foley v. Interactive Data
i) Issue: can oral statements by an employer indicating that employees will only be discharged for good cause replace at-will terms in a written contract


a) Is there an implied good cause provision?


b) Does any implied contract superceded the written contract?

ii) Analysis:


a) The court focuses on three questions:

1. Did the employer make comments indicating they will only terminate for good cause?

2. Does the conduct of the employer suggest such a policy?

3. Did the employee give separate consideration for the modified dismissal provision?

b) The issue was whether the termination only for good cause provision was simply a donative promise (a gift, not a contract) or a unilateral contract (promise in return for performance)

1) There need not necessarily be new performance, just the implicit understanding that employees may work harder or stay with the company longer if they think they have greater job security

c) The court found that there was an implied good cause provision (there was an implied-in-fact contract):


1) Employee handbooks, guidelines, statements, etc.


2) Employer conduct

3) The fact that the employees continued to work for the company after the statements/offers had been made was acceptance through performance of the contract

iii) Note: employment rights activists hated this case because it explicitly stated the presumption that all contracts are at will unless there is a clear indication to the contrary in the contract or the facts and circumstances surrounding it – there was no implied good cause provision, at will mean just that, employers can terminate employees at will



b) Asmus v. Pacific Bell
i) Issue: can an employer who unilaterally created a program promising a benefit then unilaterally withdraw that offer?

ii) Approaches to the question:

a) The employer unilaterally instituted the program, they can then unilaterally withdraw it (complete unilateral discretion)

b) Once the program has been instituted and employees have performed under that program it becomes a contract and can only be withdrawn after negotiation with the employees (implied-in-fact contract)

c) The program can be withdrawn after appropriate notice and without altering vested rights (middle ground, unilateral modification with notice)




iii) Analysis:





a) The Court must determine what the approach in California should be

b) The court holds that the program can be withdrawn or modified at will so long as they give appropriate notice and do not alter vested rights under the original program


1) There is no requirement for negotiation or compensation

2) While in place, though, the program has the force of a contract, so rights granted under the program cannot be altered while it remains in effect

c) This doctrine seems consistent with unilateral contracts where the promise can be withdrawn up until performance is initiated (implied option to complete performance under Restatement 2nd §45

1) If Pacific Bell had granted the benefits for a fixed term they could not rescind those benefits because once performance in acceptance of those terms had started they had an implied duty to allow the employee to complete performance under those terms

2) Asmus applies to benefits programs and employment contracts that indefinite, therefore §45 does not control

XXII) Extrinsic evidence rules

A) Parol evidence rule



1) Doctrine

a) Addresses the extent to which a written contract can be expanded or modified by prior or contemporaneous agreements

b) Elements:

1. Written main agreement

2. Prior written; OR prior/contemporaneous oral, collateral agreement

3. The collateral agreement is being offered for enforcement

a) Today the collateral agreement can generally be offered as evidence of the meaning of the written contract, just not as an enforceable contract

b) At common law courts would not consider their evidentiary value




c) Effect of the rule (what happens when the elements are satisfied)





i) The collateral agreement is not enforceable IF:






1. The main written agreement is “integrated” AND

2. The subject matter of the collateral agreement is within the scope of the integrated agreement





ii) Integration

a) This basically asks if the written agreement looks like it includes the complete understanding of the parties in regards to the issue – is it a full expression of their intentions





iii) Scope

a) Would the terms of the collateral agreement reasonably be included in the written agreement

b) Scope is often very difficult to determine, courts generally do a sort of gut check – does it feel like it should be included

c) Classical rule – would reasonable people include it

d) Common law rule: a complete written agreement cannot be modified by a prior or contemporaneous oral agreement or a prior written one affecting subject matter that would reasonably be expected to be included in the written agreement


i) Evidentiary rule: written agreements carry more weight than oral ones

ii) Written agreements void oral agreements as to the same subject matter

e) Under the formal common law doctrine courts will look to the four corners of the contract, and if it looks complete on its face will not consider any evidence of collateral oral contracts that would modify the written contract, even as evidence of meaning of the written agreement

f) Conflicting views: Williston and Corbin

i) Williston – if the parties state, in the contract, that it is integrated, it is integrated and the parol evidence rule should apply (“four corners” view)

ii) Corbin – the contract says what the parties bother to write down, but they may not know what it actually means, use extrinsic evidence (including collateral agreements) to determine the understanding of the parties and then determine the scope of the contract and whether it is integrated (extrinsic evidence view)



2) Modern approach

a) The elements and factors to trigger the rule are the same, the action is in the terms of scope and integration

b) Integration – governed by Restatement 2nd:


§209 – Integrated Agreements
(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement
(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule

(3) Where the parties reduce an agreement to writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression

Notes: 

(1) Allows complete or partial (term by term) integration

(2) Before excluding any evidence everything should be considered to determine if the agreement is integrated

(3) If the contract looks reasonably complete it is the burden of the plaintiff to show lack of integration





§210 – Completely and Partially Integrated Agreements
(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement

(2) A partially integrated agreement is an integrated agreement other than a completely integrated agreement

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule

§213 – Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated

Notes: 

(1) Applies to integrated agreements

a) This section applies to “partially” integrated agreements, or agreements that would not have been integrated at common law

i) The contract may be complete, or integrated, as to particular terms, but open as to others

b) Discharges inconsistent agreements

i) Inconsistent can be read narrowly to mean simple contradiction, or more broadly to mean anything that conflicts with the meaning

c) Prior written/oral or contemporaneous oral agreements are enforceable, so long as they are not inconsistent with the main agreement

i) Since the agreement is not a complete expression of the intentions of the parties (if it were it would be completely integrated) it can be modified by other agreements







(2) Applies to binding, completely integrated agreements

a) These are analogous to common law integrated agreements – full and complete understanding of the parties about the transaction

b) Scope is still a gut check analysis

c) A completely integrated agreement does not incorporate any additional terms from other agreements

§214 – Evidence of Prior or Contemporaneous Agreements and Negotiations
Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish


(a) that the writing is or is not an integrated agreement

(b) that the integrated agreement, if any, is completely or partially integrated

(c) the meaning of the writing, whether or not integrated

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause

(e) ground for granting or denying recission, reformation, specific performance, or other remedy

Note: all this is evidence to rebut the presumption that a written agreement is completely integrated





§215 – Contradiction of Integrated Terms
Except as stated in §214 where there is a binding agreement, either completely or partially integrated, evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing





§216 – Consistent Additional Terms
(1) evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated

(2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is


(a) agreed to for separate consideration, OR

(b) such term as in the circumstances might naturally be omitted from the writing

§217 – Integrated Agreement Subject to Oral Requirement of a Condition
Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated with respect to the oral condition




c) Scope

i) Scope is largely determined by outside facts and circumstances – should the subject matter reasonably be included within the scope of the agreement

ii) The modern rule and restatement asks whether the collateral agreement is something that would contradict the main agreement – if the collateral agreement is valid would it invalidate part of the main agreement, or can it stand alone without conflict, if it can stand alone it is outside the scope of the original agreement



3) Summary of parol evidence rule analysis




a) Are the three elements present:





1. Written main agreement





2. Prior written; or prior/contemporaneous oral collateral agreement





3. Plaintiff is attempting to enforce collateral agreement




b) Integration and scope





1. Is the agreement partially or completely integrated?

a) If partially integrated – enforce collateral agreements that are not inconsistent with the main agreement – §213(1)

b) If completely integrated than got to #2





2. Is the collateral agreement within the scope of the main agreement?

a) If the collateral agreement is outside the scope of the main agreement, then enforce the agreement

b) If the collateral agreement is within the scope of the main agreement then void the collateral agreement - §213(2)



4) Cases:




a) Mitchill v. Lath




i) Facts:

a) The parties enter into a written contract for the sale of some land

b) They also make an oral arrangement to have an ugly building (the icehouse) on an adjoining piece of land taken down

1) The icehouse removal was not made part of the written agreement





ii) Analysis:

a) The court describes three conditions that must be met before a separate agreement is enforceable:

1. The condition must be collateral (free-standing, separate, side agreement)

2. The collateral agreement must not contradict express or implied conditions of the written contract

3. The collateral agreement must be one that the parties would not ordinarily be expected to embody in the writing

a) Ask if the written agreement looks complete on its own without the collateral agreement, if so then the collateral agreement fails – four corners analysis






b) Integration – did the agreement look like a complete land sale

i) The court takes a classical view and holds that there is nothing in the contract to indicate it was not a complete agreement

c) Scope – would the removal of the icehouse fall within the bounds of the land sale


i) The majority says it would

ii) The dissenters argues that the icehouse was on a separate piece of land and would not logically come within the scope of the sale of property governed by the written contract


B) Uses of extrinsic evidence

1) Historically contracts have been restrained by plain meaning rules – interpretation was restricted to the four corners of the contract (setting aside the constraints of the parol evidence rule)


a) Courts, over time, became concerned with the meaning of “plain meaning”

b) Courts began to look to evidence of the intent of the parties when evaluating the meaning of a contract

c) This change in time was about allowing extrinsic evidence to illuminate interpretation of the meaning of the contract not to alter enforcement which is governed by the parol evidence rule (what do the terms mean vs. what are the obligations, although the two can become blurred since interpretation can alter obligation)



2) Admissibility of extrinsic evidence often comes down to a question of drafting

a) Why both carefully drafting a contract if the court admits extraneous evidence anyway?

i) In most jurisdictions the text of the contract is primary and only when there is actual or potential ambiguity is extrinsic evidence consulted

a) In strict textualist jurisdictions judges may be very unwilling to go beyond the four corners and rely much more heavily on objective evidence than subjective

ii) Even in jurisdictions where extrinsic evidence is liberally admitted (like California) the language of the contract is the starting point of interpretation

b) The major difference between plain meaning and extrinsic evidence jurisdictions is the strength of the presumption about the importance of the written contract

i) Plain meaning – the text can be sufficiently clear to bar the admission of extrinsic evidence (ambiguity is defined in different ways)

ii) Extrinsic evidence – extrinsic evidence should usually or always be admitted because the text is seldom, if ever, clear enough to faithfully reflect the intent of the parties (however extrinsic evidence is not controlling, it is used to illuminate, not reformulate, the contract terms)




c) Example: integration

i) Under the Restatement collateral agreements are almost always consulted as evidence of integration (or lack thereof) rather than as enforceable contracts

ii) In this sort of analysis the court typically goes outside the four corners of the contract specifically because there is a conflict about the adequacy of that contract – but the collateral agreements are only consulted as evidentiary guides, mechanisms to get to the intent of the parties

iii) There was concern that allowing collateral agreements as evidence all contracts would be found not to be integrated, and therefore all collateral agreements would be found to be enforceable (demise of the parol evidence rule) – the Restatement deals with this with the “inconsistency” rules



3) Cases:




a) Steuart v. McChesney (strict plain meaning jurisdiction)





i) Facts:

a) Option contract for the sale of land: the McChesneys have the option to buy the land from the Steuarts for the fair market value, based on the county tax roles as of the date the Steuarts inform the McChesneys of a bona fide offer for the land

b) The Steuarts decide to sell the land


1) They receive offers of $35-$50K

2) They inform the McChesneys who offer $7820 as the fair market value based on the tax rolls

3) The Steuarts refuse the offer and ask the court to reinterpret the contract to read the terms to mean true fair market value, not the value based on the tax rolls





ii) Analysis:






a) The trial court finds for the Steuarts

b) The Superior court reverses and finds the language of the contract to be plain and unambiguous

c) The Supreme Court of Pennsylvania affirms the Superior Court

1) Law of Pennsylvania – if the text is clear and unambiguous then the intent is to be determined only by the terms of the contract (no extrinsic evidence allowed)

2) Kinds of ambiguity:

a) Patent ambiguity – exists on the face of the contract (objective ambiguity)

i) Text must itself be ambiguous based on objective interpretation (dictionary, trade usage, etc.)

ii) Usage of the language must be nonsensical in the context of the contract

b) Latent ambiguity – the text is clear, but could apply to more than one situation (Ships Peerless situation)

3) The court finds neither patent or latent ambiguities in the contract, therefore it must be enforced

iii) There are, reasonably both patent and latent ambiguities in the term valuation (the contract calls for a valuation on a specific date, but tax roll valuations are not done on particular dates, so what does the contract actually mean?)



b) PG&E v. GW Thomas Drayage (Sup. Ct. Cal. 1968)




i) Facts:

a) Thomas was working for PG&E and the contract contained an indemnity clause that obligated Thomas to pay for any damage it caused while working for PG&E under the contract

b) Thomas damaged a PG&E turbine and PG&E attempted to recover under the indemnity clause

c) Thomas claimed the clause only applied to damage cause to third parties, not to damage to PG&E equipment




ii) Issue: when should extrinsic evidence be allowed to interpret a contract




iii) Analysis:





a) The trial court adheres to the plain meaning and finds for PG&E

b) The Supreme Court holds that the trial court erred in not consulting extrinsic evidence

1) Standard: if the extrinsic evidence could illuminate the meaning of the contract and the intent of the parties or give the contract a reasonable alternative meaning it should be admitted

2) The court makes an even stronger statement by holding that extrinsic evidence should be excluded only if the subjective intent of the parties can be determined from the text of the contract alone

3) Finally, the court holds that it is impossible to determine subject intent from the contract terms alone, therefore extrinsic evidence must be admitted – there can be no plain meaning, the contract can never be the end of the analysis, it can only be the beginning, this is the controlling evidentiary rule for California



c) Amoco Production Co. v. Western Slope Gas Co.
i) Under the UCC extrinsic evidence is always consulted to interpret a sale of goods contract, even if there is no facial ambiguity



d) Trident Center v. Connecticut General Life Insurance (9th Cir 1988)




i) Facts:

a) Trident borrows money from Connecticut to be repaid over time at a fixed interest rate and a no pre-payment for the first twelve years

b) Interest rates drop and Trident wants to refinance the loan, but Connecticut refuses

c) Trident claims that, under the contract, if they default they can pre-pay, therefore they argue that they can pre-pay so long as they pay the penalty for defaulting




ii) Analysis:

a) Judge Kozinski states that the contract is crystal clear, there is no pre-payment provision within the first twelve years unless Trident actually defaults on the loan, however since he is bound by the California Rule the case must be remanded for consideration of all of the extrinsic evidence involved

XXIII) Form Contracts
A) Form contracts seldom conform to the typical view of how a contract is formed (the bargain principle)

1) We do not expect parties to research the terms or conditions of form contracts, therefore courts are seldom likely to hold parties to all of their terms

2) Form contracts are a matter of convenience and efficiency, therefore if courts never enforced them parties would always bargain for every term and business would become unmanageable (this is especially true for large scale dealers of goods or services who enter into lots of identical contracts with different parties on a regular basis, e.g. airlines)

3) Guiding principle: important or material terms of a form contract cannot be hidden or obscured (addresses the idea of notice, parties need to know the important stuff)


a) Hidden terms are seldom enforceable (affects lots of boiler plate)

b) Parties do have a reasonable obligation to read form contracts to find the important provisions (large type, boldface, etc.) – failure to do so is not a defense to enforcement


B) Commercial form contracts – major area where they are important



1) Governed in large part by the UCC:




§2-201 – Formal Requirements; Statute of Frauds
(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

(a) If the goods are to be specifically manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; OR

(b) If the party against whom enforcement is sought admits in his pleading, testimony, or otherwise in court that a contract for sale was made, the contract is not enforceable under this provision beyond the quantity of goods admitted; OR

(c) With respect to goods or which payment has been made and accepted or which have been received and accepted




§2-204 – Formation in General
(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is underdetermined

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy




§2-207 – Additional Terms in Acceptance or Confirmation
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms

(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:


(a) The offer expressly limits acceptance to the terms of the offer


(b) They materially alter it; OR

(c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

2) At common law contracts were governed by the mirror image rule – the terms had to be identical in the offer and acceptance or no contract was formed

a) Most merchants had their own form contracts which differed from each other, so under the mirror image rule contracts based on form contracts never formed

b) Courts began by moving from the mirror image rule to the “last shot” rule where the final form exchanged governed

i) This simply led to a greater exchange of forms with each party attempting to be the last to send a form and therefore govern the contract




c) The UCC dealt with these conflicts issues in §2-207



3) UCC §2-207




a) This section applies only to form contracts, not to other business arrangements

i) Generally only applied to form contracts between merchants, not between an individual and a merchant

ii) The language assumes little actual bargaining in the contract, rather it implies that the bargaining is done through forms

b) Section (1) rejects the mirror image rule and allows a form reply to serve as an acceptance of an offer even if it include additional or different terms

i) The acceptance can, however, be conditioned upon express acceptance of the new or different terms

ii) Failure to accept the new terms ends the acceptance, but this must be explicit, as must the request for an explicit answer, under Gardner Zemke silence cannot serve as an acceptance of different terms

iii) The UCC is intended to be flexible, but not so flexible that a response is always intended as an acceptance rather than a counter offer, the last part of (1) makes counter offers possible

c) Section (2) explains how to reconcile the terms


i) Different terms are treated as additional proposals for the contract

ii) (a) – if the offer expressly limits acceptance to the terms of the original offer then all other terms altering that offer drop out (allows the offeror to control the terms of the contract)

iii) (b) – The court must determine if an alteration is material to the contract

iv) (c) – If a party explicitly objects to a contract term it is not incorporated




d) §2-207 envisions the following sort of three step exchange:





1. Form offer





2. Form reply by offeree

a) This reply can be either an acceptance with or without additional or different terms; or

b) A counter offer with new terms

i) To be a counter offer the acceptance must state clearly that the acceptance is conditional upon acceptance of the new terms and that the offeror must explicitly assent to the new terms





3. Effects:

a) If the response was an acceptance with additional terms the effect of those terms is determined under §2-207(2)

i) If the terms are different and material to the contract the knock-out rule will generally apply, with gaps filled by the UCC or if necessary the court under §2-207(3)

b) If the response was a counter offer the original offeror must explicitly accept or reject it before it can go into effect

c) If the response was a counter offer and the original offeror performs but never explicitly accepts the terms the contract will be re-formulated under §2-207(3) based on the circumstances



4) Cases:




1) Gardner Zemke v. Dunham




a) Facts:

i) Gardner buys chillers from Dunham for a DOE project using a form purchase order with both explicit and implied warranty terms

ii) Dunham replies with a form acceptance which carries a number of warranty disclaimers

iii) The chillers have defects and Dunham says it will only repair defects attributable to their parts, other defects are repairable at DOE’s cost

iv) DOE has the chillers repaired by an independent contractor and deducts the price from Gardner’s payment

v) Gardner sues Dunham for the costs under the original warranty terms of the contract





b) Arguments:

i) Gardner: the disclaimers were new or different terms that materially altered the contract and therefore never became a part of the contract under §2-207(2)

ii) Dunham: their acknowledgment was a counter offer and any acceptance was expressly conditional upon the incorporation of the disclaimers into the contract




c) Analysis:





i) Was the acceptance actually a counter offer?

1. Assume the acknowledgement was a counter offer, there was no clear acceptance of that counter offer by the buyer, so no contract

a) Under Roto-Lift the counter offer was accepted by conduct making the counter offer the controlling contract

b) The court rejects this interpretation because it essentially reinstates the “last shot” rule

2. Under Dorton if there was a counter offer the original offeree must make it clear that the acceptance is expressly conditional on acceptance of the new terms by the original offeror, if there is no such language the form is simply an acceptance under §2-207(1) and the new terms drop out under §2-207(2)(b)

3. Since Gardner never accepted the new terms but continued to perform the court could reformulate the contract under §2-207(3)

ii) The court ruled that Dunham did not make a counter offer but simply accepted, however that acceptance included both additional and materially different terms

iii) §2-207(2) only mentions incorporating additional terms, not different one, the court has three options to deal with this situation:

1. Read §2-207(2) to apply to both additional and different terms

a) There is a presumption that the final set of terms would govern, but once again this returns to the “last shot rule”

b) This analysis is followed in some jurisdictions

2. Exclude the different terms on the acceptance and allow the original offer terms to govern – “last shot” in reverse

3. Knock-out rule – exclude both conflicting terms and let the UCC and the court govern the remainder

a) Majority of jurisdictions use the knock-out rule – if there is no express negotiation on the terms they get knocked out

b) The gaps created are generally filled by UCC provisions

iv) Here the knock-out got rid of all of the warranty provisions, but the UCC filled the gap with implied warranty provisions




2) Other questions:

a) ProCD v. Zeidenberg and Gateway 2000 teach that as long as there is a meaningful opportunity to reject a form contract acceptance of it makes the contract terms binding, even if the terms are not available before purchase

b) Open question: what is the effect of assenting if an acceptance has one term which requires express assent an a number of other different terms?


i) Not clear what assent to the required term does

ii) Strategically assent to permissible terms and reject any objectionable ones (more detailed answer is usually safer)



5) Application of UCC §2-207




1. Is the form an acceptance or a counter offer?

a) If there is language requiring express assent for a contract it is a counter offer – could mean there is no contract

i) If the parties continue to deal, even without assent, got to §2-207(3), knock-out terms, and reform the contract

ii) With counter offers the process starts over again after assent, which itself can contain another counter offer

b) If there is no express requirement for assent it is an acceptance

2. If the response is an acceptance, §2-207(2) governs how to deal with new/different terms


a) Knock-out different terms (generally)


b) Incorporate new terms, unless they alter material terms of the contract

i) Materiality is generally judged on a basis of undue hardship or unfair surprise (equitable inquiry)

3. If terms are knocked out the contract must be reformed


a) The first question must be if there is enough of a contract left to reform

i) If too many material terms are knocked out the contract may be voided

ii) Here materiality really goes to the purpose of the contract

b) If the contract is salvageable then use the UCC or §2-207(3) to fill in the gaps of the contract (either from course of conduct or specific provisions)

XXIV) Mistake

A) Generally broken into two categories:



1) Mutual mistake – both parties are mistaken as to a fact/condition of the contract



2) Unilateral mistake – only one party is mistaken about the fact/condition



3) Analysis – determine whether either side is mistaken, then:




a) If both sides are mistaken: rescind




b) If neither side is mistaken: enforce




c) It one side is mistaken: do unilateral mistake analysis


B) Restatement 2nd


§152 -  When Mistake of Both Parties Makes a Contract Voidable
(1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule in §154

(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise



§153 – When Mistake of One Party Makes A Contract Voidable
When a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule in §154 AND

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, OR

(b) the other party had reason to know of the mistake or his fault caused the mistake



§154 – When a Party Bears the Risk of a Mistake



A party bears the risk of a mistake when





(a) the risk is allocated to him by agreement of the parties, OR

(b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, OR

(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so


C) Mutual mistake



1) Case of mutual mistake generally bring up two questions




1. Was there actually a mutual mistake




2. Was the mistake material to the contract

a) The mistake must go to the essence of the contract before a court will grant recission, if it is only a mistake as to value or quality the court is likely to honor the contract

b) When the contract is rescinded the parties walk away, there are generally no damages, although the court might give restitution under a theory of quantum meruit or something like that

2) §154 prevents recission when there is an equitable way to allocate the risk to a specific party (either through assumption, faulty knowledge, or action of the court)

a) A party taking advantage of another party’s ignorance has assumed the risk that the contract may be rescinded

3) There is a critical difference between true mistakes (Griffith), where the court will rescind the contract, and gambles on the part of the parties (Boynton and Firestone) where the court will likely affirm the contract

a) Have to ask what were the parties contracting for, and what did they likely think they would receive – was it a bet, or was it a mistake



4) Black letter principles:

1. Mistake must be about an essential element of the contract and it must undermine the core of the performance of the contract – governed by the facts and circumstances of the situation

2. If the mistake is mutual and affects the essence of the contract – rescind



5) Modern doctrine

a) §§152 and 154 of the Restatement 2nd focus more on assumption or distribution of the risk (either express or by acting with imperfect knowledge)

b) The court first looks at mutuality of mistake and whether it goes to the essence of the contract, then determines if risk has been allocated

c) If the adversely affected party bears the risk they cannot seek recission


i) Sellers assume the risk under warranties


ii) Buyers assume the risk under as-is clauses

iii) If knowledge is imperfect the court uses a reasonableness standard (were the parties acting reasonably based on their knowledge)



6) Cases:




a) Sherwood v. Walker




i) Facts:

a) Walker showed Sherwood some cattle that he believed to be and represented as barren

b) Sherwood chose to buy a specific cow, Rose, for $80


1) If she were fertile she would be worth $800

c) Walker later learned that Rose was pregnant, refused to deliver her, and sought recission of the contract

d) Sherwood sought specific performance





ii) Analysis






a) The court casts this as a case of mutual mistake







1) The court assumes the contract was for a barren cow

b) Doctrine deployed: if the mistake went to a material fact of the contract there will be recission

1) “If there is a misapprehension about the substance of the thing bargained for there is no contract”

2) Barrenness might be a quality of the cow, but it also goes to the essence of the contract because of the 10X difference in value






c) The court rescinds the contract





iii) Was the court correct? – Dissent’s argument






a) Was the contract really for a barren cow?

1) Walker thought he was selling a barren cow, but was that what Sherwood was buying?

b) Sherwood might simply have been gambling on a low priced cow that he thought might be fertile

c) In this situation there was no mutual mistake there was a unilateral mistake and a good bet – should Walker have been stuck with his bargain?

1) The contract would have survived because Walker was proceeding on his own imperfect knowledge and Sherwood had no conclusive proof that Rose was fertile, just his gambler’s instincts

2) The Restatement 2nd §153 allows a party to gamble on another’s mistake, but if they have actual knowledge that the other party is mistaken they cannot take advantage of it

d) Key insight: if the parties enter an agreement with different opinions as to the nature of the good being bargained for there is no mutual mistake, there are simply differing expectations (could even be described as different bets)




b) Griffith v. Brymer




i)  Griffith contracted for a room to watch the King’s coronation procession

a) This is a mistake case, and not changed circumstances, because at the time of the contract it was already known (though not by these parties) that the procession would not take place due to illness

ii) The court held that since the contract specifically said the room was rented to watch the coronation procession and since, at the time of contracting, that was impossible it was a true mutual mistake going to the essence of the contract

a) The contract was well drafted, it included the provision that the room was specifically for watching the procession

b) Drafting lesson: make the purpose of the contract clear, it can control whether or not the proper performance is given and what happens under unforeseen circumstances

c) In this case intent might also have been inferred from the surrounding facts and circumstances




c) Wood v. Boynton




i) The diamond case

ii) The court found that there was nothing in the facts and circumstances suggesting that Boynton knew the stone was a diamond

a) There was no mutual mistake: both parties were betting on the value and neither had knowledge of the true value

b) The case might fall under unconscionability, but Boynton did not coerce Wood into selling, did not put her in a negative position, and did not defraud her – he is allowed to take advantage of her situation to his own benefit




d) Firestone v. Union League




i) Facts:

a) Firestone bought a painting from Union League that is commonly believed to be a Bierstadt worth $500K

b) Opinions in the art world changes and the value drops to $50K

c) Firestone sues for recission based on mutual mistake





ii) The court finds that there was no mistake






a) Value for questionable work is expressed by prevailing opinion

b) The parties did not contract for a paintings that was a Bierstadt, they contracted fro a painting that they (both) thought was a Bierstadt

i) Firestone just made a bad bet, but both parties got what they bargained for




e) West Coast Airlines v. Miner’s Aircraft




i) Engines in the junk can case

ii) The court held that the engines were never part of the contract – West Coast never intended to sell them and the junk trader never intended to buy them, both parties thought the canisters contained scrap metal, therefore title to the engines never shifted ( they intended to sell junk, there was no gamble that the containers might hold something valuable




f) Everett v. Estate of Sumstad




i) Everett buys a locked safe containing $32K in cash





ii) Court held that the contract should stand

a) The buyer was buying the safe and its contents (gamble that it might be valuable)

b) The seller was selling the safe and its contents (gamble it would be empty

c) There was no mistake, just a couple of gambles

iii) This is distinguishable from West Coast because here the parties were explicitly gambling on the unknown contents of the safe ( in West Coast the parties “knew” the containers held only junk metal, they were just mistaken in that knowledge




g) Lenawee County v. Messerly




i) Facts:

a) After a series of exchanges, Messerlys sell a piece of land with a small apartment building on it to the Pickles as an income property

b) After the Pickles begin paying for the property the tenants complain about wretched conditions which lead to eventual condemnation

c) The Pickles then sue for recission





ii) Analysis:






a) The court denies recission

b) There is a true mutual mistake, both parties thought it was an income producing property when they transacted

1) The court finds that there was a mistake which went to the core of the contract – so there should, presumably be recission, but no

c) The contract contained an “as-is” clause which shifted the burden of the risk to the buyer, therefore the Pickles are stuck




h) Garb-Co v. Lansing-Lewis




i) Facts:

a) Sale of property contract

b) Property was contaminated by leakage from underground gasoline storage tanks

c) Under Federal law the seller retains liability for clean-up 

1) Seller would be adversely affected by the sale

2) At the time of contract neither party knew about the contamination





ii) Positions:

a) Buyer sues for specific performance






b) Seller wants recission, or indemnity for clean-up from Garb-Co





iv) Analysis






a) The court grants recission


i) The purchaser bears all of the risk under the contract

ii) Under §154 since the seller bears none of the risk under the contract and is adversely affected by the contract they can sue for recission

b) Risk allocation comes from the contract, and adverse impact stems from the Federal statute




i) Beachcomber Coins v. Boskett
i) Plaintiff bought a coin that both parties thought was authentic and valuable


a) The coin turns out to be fake and the buyer sues for recission

ii) The court holds that the parties bargained with the certainty that the coin was authentic, therefore they were mistaken as to that fact (which went to the core of the contract) – the contract should be rescinded

iii) Rule: failure to investigate is not a complete bar to recission

a) The parties were positive they had a genuine article, therefore there was no reasonable need to investigate the authenticity

b) This can be distinguished from Firestone where the parties were only making an assumption based on prevailing opinion, they were not bargaining from certainty


D) Unilateral mistake



1) Except as stated in §153 a mistaken party is usually stuck with their mistake




a) This is a very fact intensive inquiry

i) Look for evidence that the non-mistaken party has contributed to the mistake or knew that the other party was mistaken

ii) If the factual inquiry cannot shift the burden then the mistaken party is stuck with the consequences of the mistake




b) Warranties (either express or implied) can also shift the burden of the mistake

i) Black letter: if a party warrants something as true they must honor that warranty (Zimbalist, the violin case)

ii) Warranties in general are strong presumptions of where the risk lies, but they can be rebutted by the facts and circumstances, especially if the non-mistaken party had actual knowledge about the situation



2) Cases:




a) Ellsinore Elementary v. Kastorff




i) Kastorff forgot to include the value of plumbing in a construction bid

ii) The court held that the district knew or should have known that Kastorff had made a mistake and took advantage of that therefore the contract should be rescinded

a) Basically an unconscionability analysis, this varies among jurisdictions

XXV) Changed Circumstances
A) Changed circumstances occur after the contract has been formed while mistake addresses misperceptions that existed at the time the contract was formed

1) For changed circumstances the assumptions were true at the time of contracting and then change as the contract is performed


B) Two classes of changed circumstances cases

1) Impossibility/commercial impracticability – performance is legally impossible or commercially impracticable

a) Covers both things that are truly impossible (vital item no longer exists) but also things that are simple impractical



2) Frustration of purpose – purpose of the contact cannot be fulfilled or is not valuable

a) If the court finds frustration the contract is held unperformable and both parties are released from performance



3) Frustration and impossibility are two sides of the same coin




a) Impossibility goes to the ability or cost of performance




b) Frustration goes to the value of completing performance 

C) UCC Sections

§2-509 – Risk of Loss in the Absence of Breach

(1) Where the contract requires or authorizes the seller to ship the goods by carrier

(a) If it does not require him to deliver them at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier even though the shipment is under reservation

(b) If it does require him to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are there duly so tendered as to enable the buyer to take delivery

(2) Where the goods are held by a bailee to be delivered without being mover, the risk of loss passes to the buyer

(a) On his receipt of a negotiable document of title covering the goods; OR

(b) On acknowledgement by the bailee of the buyer’s right to possession of the goods; OR...

(3) In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of delivery

(4) The provisions of this section are subject to the contrary agreement of the parties and on effect of breach on risk of loss



§2-510 – Effect of Breach on Risk of Loss
(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance

(2) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning

(3) Where the buyer as to conforming goods already identified to the contract for sale repudiates or is otherwise in breach before risk of the loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time

§2-613 – Casualty to identified Goods
Where a contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without fault of either party before risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term then:


(a) If the loss is total the contract is avoided; AND

(b) If the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller



§2-614 – Substituted Performance
(1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise becomes commercially impracticable but a commercially reasonable substitute is available, such substitute performance must be tendered and accepted

(2) If the agreed means or manner of payment fails because of domestic or foreign governmental regulation, the seller may withhold or stop delivery unless the buyer provides a means or manner of payment which is commercially a substantial equivalent.  If delivery has already been taken, payment by the means or in the manner provided by the regulation discharges the buyer’s obligation unless the regulation is discriminatory, oppressive or predatory

§2-615 – Excuse by Failure of Presupposed Condition

Except so far as a seller may have assumed a greater obligation

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid

(b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable

(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer

Note: Significantly increased costs do not excuse non-delivery of goods

a) If adjustments within the terms of the contract are not sufficient to account for the price change court may grant an impossibility defense

b) When the defendant explicitly assumes the risk of the changed circumstance the court will enforce that promise, even if it truly is commercially impossible to fulfill


D) Restatement 2nd


§261 – Discharge by Supervening Impracticability
Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render performance is discharged, unless the language or circumstances indicate the contrary



§265 – Discharge by Supervening Frustration
Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary



§266 – Existing Impracticability or Frustration (mistake)

(1) Where, at the time a contract is made, a party’s performance under it is impracticable without his fault because of a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is made, no duty to render that performance arises, unless the language or circumstances indicate the contrary

(2) Applies to frustration


E) Impossibility

1) Courts originally created a legal fiction to deal with cases of impossibility – if parties had thought about the possibility of the event taking place they would have explicitly included the continued existence of the condition as part of the contract, the condition was a basic assumption of the contract (i.e. continued existence of a building in a rental agreement)

a) Modern doctrine has done away with this fiction ( today courts simply look at whether or not performance has become impossible or commercially impractical

2) Performance need not be truly impossible, it need simply be truly commercially impractical (substantial increase in price or decrease in profit, not simply an impact on the benefit derived)

a) The court must be convinced that neither party specifically assumed the risk before they void the contract

b) Changes in price will not void a contract, the change must be substantial, to the point of making performance truly impossible



3) Cases:




a) Taylor v. Caldwell
i) Facts: Contract to hold a concert in a hall that burns down before the concert (through no fault of either party)

ii) Analysis

a) Under the common law the parties should have been held to the plain terms of their contract ( no provision for fire, so the court would have had to:


1. Force defendant to rebuild the recital hall (impossible) OR

2. Force the plaintiff to accept and pay for the rubble (useless, purpose was frustrated)

b) To avoid this absurd result the court creates the legal fiction of an additional term in the contract – the substance of the contract must still be in existence at the time of performance

1) Unless the contract contains specific provisions that shift the risk to one party failure of the condition nullifies the contract

c) The court basically argues that this is simply honoring the intent of the parties – if they had thought the condition might take places they would have made these provisions to address it




b) Mineral Park Land v. Howard
i) Facts: Defendant made a requirements contract with plaintiff to buy all of the gravel they needed for a building project from him, but breached

ii) Defense argued that they bought all of the gravel that was commercially practical for them to mine and use, the remaining gravel was too expensive

iii) Analysis

a) The court rescinded the contract on the grounds of impossibility because it would have been impractical for them to use the gravel

b) This case lowered the bar to impracticability significantly, subsequent courts have raised the bar




c) U.S. v. Wegematic




i) Facts:

a) Wegematic won a contract to provide a computer to the government


1) Contract contained substantial penalties for delay

b) Wegematic asks for several delays, then eventually informs the government will be unable to perform the contract

c) The government covers with a substantially more expensive computer and sues Wegematic for the cover and for the delays





ii) Analysis

a) The court looks to UCC §2-615 ( risk will not be applied if performance becomes impossible unless that risk was assumed

b) When Wegematic solicited purchasers to buy their untested computer system they assumed the risk that their revolutionary technology would fail

1) The government wanted a computer, not a research and engineering project

c) Final nail in the coffin: the court held that factually performance was not even necessarily impossible, just expensive, and the expense could have been recouped through other sales




d) Dill v. Town of Enfield




i) Facts:






a) Dill entered into a contract to build a development for the city






b) Contract had some strange specific terms:







1. Dill had to make a $100K down payment







2. Dill had to develop and present plans to the city







3. Dill had to obtain financing for the development

4. If Dill fails to obtain financing the contract is rescinded and he gets his down payment back

5. If Dill fails to present the plans to the city he forfeits the down payment






c) Dill fails to get financing and never presents the plans to the city






d) The city rescinds the contract and keeps the down payment






e) Dill sues for the down payment

ii) The court is unsympathetic ( the contract is plain, it was foreseeable that he would forfeit the down payment if he didn’t present the plans, therefore he should have presented the plans (the contract specifically places the burden on Dill, even though the contract became impossible)




e) Transatlantic Financing v. U.S.




i) Facts:






a) Transatlantic contracts to ship cargo to Iran






b) After the shipment leaves the Egyptians close the Suez Canal

c) The shipper contacts the government about paying the extra cost for a trip around the Cape of Good Hope, the representative they reach cannot guarantee payment, but says they are welcome to submit a claim

d) The ship changes course, delivers the goods, and then submits a claim, which is refused

e) Transatlantic then sues for the extra costs





ii) Analysis

a) Transatlantic said that the contract became impossible to perform as soon as the Suez Canal was closed because the implication of the terms was that the trip would take place through the canal

1) If the closing made performance impossible then delivery of the cargo was a benefit granted and Transatlantic should be able to recover under quantum meruit
b) The court articulates three factors that must be satisfied before granting the defense of impossibility







1. An unexpected contingency must take place

2. The risk of the unexpected contingency must not have been allocated to either party

3. Occurrence of the contingency must have made performance commercially impracticable






c) Application of the factors:

1. The parties assumed the shipment would take place through the Suez Canal

2. The contract is silent about the risk of this occurrence, so look to the circumstances:


a) Unrest in Egypt


b) Transatlantic was in the business

c) The court holds that the risk was allocated to Transatlantic

d) Black Letter: allocation of the risk to one party does not mean they bear all risk, rather it creates a presumption that raises the burden of proving impracticability

1) However, if the contract explicitly states that one party bears all of the risk courts will likely enforce the terms

3. The shipment could still be made, it was only modestly more expensive

d) The court held that there was no impossibility and Transatlantic lost (the contact was enforceable)




f) Construction context: Fowler v. Insurance Company of North America




i) Facts:






a) Building was damaged by fire and was being repaired

b) Before the repairs were completed the building was completely destroyed by another non-negligent fire

c) Contractor sues for payment for the performance he gave

ii) Changed circumstances defenses are common in construction cases, generally on one of three grounds:


1. Input costs change (labor, materials, etc. more expensive)


2. Job was substantially harder than expected


3. Calamity – the subject of the job is destroyed (quasi-frustration)

iii) Grounds 1 and 2 are standard impossibility situations evaluated on the three factor Transatlantic test

iv) Ground 3 is generally evaluated under a different rule:


a) New structures

1) There is a presumption that if a new structure is destroyed before completion the builder cannot claim impossibility

a) Can be rebutted by contract terms (indemnity clause, distribution of risk, etc.)

2) Builders may be allowed out of performance based on true impossibility, but they are still liable for breach of the contract (damages, cover, etc.)

3) Policy rationale: builders are the least-cost insurers (best able to evaluate how much insurance is appropriate, to bargain for it, and to know/prevent dangers)

4) Contract rationale: contract was for a completed building, the plaintiff has received no benefit until they get the building

a) Becomes tricky with segmented contracts (build some and pay some ( if parts already paid for are destroyed what effect?


i) Is part of a building valuable?

ii) Is there any understanding of the event in the contract?






b) Repairs

1) If a building is destroyed during repair the builder can void the contract under impossibility and gets paid for any work completed (no obligation to rebuild to complete the contract ( destruction makes the contract impossible)

a) The theory with repair is that each increment of work confers a benefit on the plaintiff, so they should pay for it even though the contract is never completed (quantum meruit idea)

b) From a practical point of view ( many people performing repairs are incapable of rebuilding a destroyed structure

2) The burden lies with the buyer to insure the property against damages (they best know how much they value it, how much risk they want to take, etc.)






c) Additions







1) Some jurisdictions treat them as new construction

a) Some jurisdictions restrict new construction only to buildings on separate lots







2) Some jurisdictions treat them as repairs







3) Fact intensive, no bright lines






d) Court saw this as a repair – granted impossibility defense




g) Albre Marble v. Bowen – preparation to perform

i) Albre Marble had prepared samples and plans at Bowen’s request an in preparation for a contract he then lost (possibly by his own fault)

ii) Albre Marble sued for recovery for their costs of preparation

iii) Analysis

a) Common law rule: if for some reason a contract becomes impossible of completion a builder may only recover for work they have “wrought into the structure”


1) Strict common law rule – it had to be built in

b) The plaintiff argues that their performance was at the express request of Bowen as part of the contract and should therefore be considered wrought into the structure

c) The court holds that if the preparation is done at the express request or under the supervision of the defendant then there will be recovery

1) The court emphasizes that this is not an alteration or an expansion of the “wrought in” doctrine, rather this is an equitable solution under these facts




h) Missouri Public Service v. Peabody




i) Facts:






a) Peabody negotiated a long term contract to supply coal to MPS

1) The contract contained specific terms to deal with inflation over time which was inadequate under the circumstances

b) During the oil embargo of the 1970s coal prices rose much faster than the inflation index

1) Peabody threatened to terminate delivery if MPS did not alter the terms

2) MPS offered a moderate increase in price, Peabody rejected it and stopped performance of the contract under a theory of impracticability





ii) Analysis:

a) The court rejects the impracticability argument because it failed on two, if not all three, of the Transatlantic factors

1. Was the change foreseeable? – The dramatic changes in price were foreseeable, they expressly included a term to compensate for inflation in the contract

a) The magnitude of the change was unusual, but that is not enough to make it a wholly unforeseeable contingency

b) The oil embargo was foreseeable to parties in the business

c) Peabody rebutted by arguing that they expected some increase in prices but not the substantial increases that took place

2. Was the risk allocated? – the court found that Peabody had assumed the risk under the contract

3. Did the changed circumstances create a commercial impracticability? – the change would cause hardship, but not impracticability

a) The court observed that the company as a whole was making money, even if this one division would lose money

b) Peabody argued that the court should concentrate solely on the contract with Missouri Public Service

iii) Rule: mere losses under a contract, even if they are substantial, will not automatically make performance impracticable




i) Georgia Power v. Cimarron




i) Another coal supply case

ii) Here, the express terms of the contract allow excuse of performance for gross inequities that arise during the contract term – gross inequities are to be judged by an arbitrator to determine if impracticability exists

a) The court does not find impracticability, rather it allows the issue to go to arbitration, as the contract terms specify




j) Barbarossa & Sons, Inc. v. Iten Chevrolet, Inc.




i) Facts:






a) Barbarossa contracted to buy a large truck from Iten

b) Iten placed an order for the truck with GM, but GM informed Iten that they would not be able to fill the order

c) Iten informed Barbarossa that GM could not supply the truck and Barbarossa sued for breach

ii) Iten defended on the basis of impossibility – they couldn’t get the truck from GM

iii) The court denied the defense

a) Iten assumed the contract implied that the truck had to come new from GM, but the court found that there was nothing in the contract which required that the truck come new, rather all Iten had to do was deliver a truck, it could have come from another dealer where the trucks were available


1) Unclear what complete unavailability would mean


2) Would Iten have to go to another distributor?




k) Selland Pontiac-GMC b. King




i) Facts:






a) Selland and King entered into a contract to build some busses

1) Selland would supply chassis to King and King would supply bodies

2) The contract specifically stipulated that the bodies would come from Superior Manufacturing

b) Superior Manufacturing went out of business, King breached, and Selland sued





ii) King defended on the basis of impossibility

iii) The court granted the defense since the contract had stipulated to a specific source for the bodies and it was, truly, impossible to obtain bus bodies from that source, therefore the contract was impossible to perform


F) Frustration of purpose (another flavor of impossibility)

1) Doctrine applies when, through no fault of the party, the purpose of the contract is frustrated and has no value to the party seeking recission

a) Requires that the purpose be clearly stated to the other party at the time of contract and that the purpose be vital to the contract

i) The parties must have a mutual understanding of the purpose of the contract

ii) If the frustrated purpose is only one of several purposes, or is only peripheral to the contract courts tend not to grant frustration as a defense

b) If the purpose is explicit (either through mutual understanding, or, better yet, in the terms of the contract) and becomes frustrated courts will generally grant recission (or a defense to breach) under frustration



2) Cases:




a) Krell v. Henry




i) Facts:

a) Henry rented a room during the day for two days for the purpose of watching the King’s coronation procession

b) The king became ill and the procession was postponed

c) Henry failed to pay for the room and Krell sued





ii) Henry defended by arguing his purpose was frustrated

iii) The court finds, from the surrounding circumstances since it is absent from the terms of the contract, that the parties mutually understood that the purpose of the contract was to watch the procession, since that was impossible the purpose was frustrated and the contract was rescinded

b) This issue comes up frequently in the case of vacations – lots of conflict over the purpose of a vacation, whether delivery of the expected purpose possible, did either side explicitly assume the risk

Page 88

