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INTRODUCTION
· 3 areas of law

· Agency Law ( the fiduciary duties that an agent owes a principal

· Partnership Law ( fiduciary duties that partners owe each other

· Corporate Law ( fiduciary duties (Duty of Care, Duty of Loyalty) PLUS BJR and demand requirement for derivative suits.

· 2 common themes ( productive enterprises face two common problems

· problem of organizational control

· what about 3rd parties?

· Entities have different choices in how they organize

· Big difference is w/r/t to tort claims

· agency and partnerships provide for unlimited liability

· Corporate law has a limited liability doctrine.

· Smaller differences w/r/t contract claims.

· Differences w/r/t fiduciary duties.

AGENCY LAW (governs sole proprietorships)

· Issue: To what extent can an agent make a principal liable for his tort/contract liabilities?

· What are the requirements for an agent (Restatement 2nd Agency (1)?

· Subject to Principal(s control 

· Acts on behalf of Principal: Fiduciary relationship

· Need Consent of both parties.

· 3 types of agency relationships can be formed (
· master-servant relationship (employee) R2(2(1-2).  This is an agent.

· employs an agent and has a right to control the physical conduct

· TEST: How much control is there?

· Humbolt Oil Refining v. Martin (gas station in which car rolls away; issue w/r/t liability is whether the station owner is the agent of the oil refiner Humbolt or an independent contractor): This was a consignment relationship, with the oil refiner having control.  Court looks to the content of their agreement w/ provisions for at-will termination, control, profits, etc, and find that there was an agency relationship here.

· Hoover v. Sun Oil Company (Gas station accident with P trying to get to Sun Oil Company b/c of master-servant relationship).  Court looks at contract and find no control.  Thus it(s an independent contractor.

· Essential question: Did Sun have enough control over station such that liability should be imposed upon Sun?  No.

· RULE: Masters are bound by the torts of their servants. R2A (219

· Independent contractor R2(2(3).  This is an agent.

· not controlled nor subject to the right of control w/r/t physical conduct.

· It(s an agent if there is consent given by the principal to enter into contracts.

· Non-agent independent contractors R2(2(3)

· not controlled nor subject to the right of control w/r/t physical conduct.

· It(s not an agent if there is no consent from the principal.

· How to tell if there is an agency relationship?

· The definition of a servant is at (Restatement 2nd Agency (220).  It includes these factors (among others)

· extent of control (a)

· distinct occupation (b)

· done usually with supervision? (c)

· skill required in the particular occupation? (d)

· workman has his own tools or supplied by the principal? (e)

· length of time employed (f)

· method of payment (by time or by the job?) (g)

· is the work a part of the regular business of the employer (h)

· Do the parties believe they are creating a master-servant relationship? (i)

· Is the principal in business? (j)

· Is the person an independent Contractor? R2A (2(c)

· No control over (physical conduct(
· May or may not be a non-servant agent.

	
	Control over Physical Conduct
	No Control over Physical Conduct

	Agent
	Servant Agent (employee)
	Non-Servant Agent (i.e., an Independent Contractor who is an agent)

	Non-Agent
	N/A
	Independent Contractor Non-Agent


· W/r/t franchises, the issue is the extent to which the franchisor controls the franchisee

· Murphy v. Holiday Inn (tort action; P wants to sue franchisor).  Court found that the stuff that franchisor controlled (building plans, layout, etc.) was not the important stuff (employees, maintenance, price).

· Parker v. Domino(s Pizza (tort action; P wants to sue franchisor).  Court finds that there is both the right to control in the contract as well as actual control.

· Billops v. Magness Construction Co. (tort and breach of contract; P was at Hilton hotel run by a contractor; P wants to sue franchisee).  Court find that the franchise agreement allocates to the franchisor day-to-day control, hence an agency relationship exists.

· NOTE: What we get from these cases is a dependence upon the facts; few bright line rules.

· RULE W/R/T TORT LIABILITY: look for control ( if there is control, there is an agency relationship.

· When is the Master liable for Torts of his Servant? (R2A (219)

· when torts were committed in the scope of employment.

· not for torts committed outside the scope of employment unless

· master intended the conduct (R2A (219(2)(a))

· master was negligent/reckless (R2A (219(2)(b))

· the conduct violated a non-delegable duty of the master (R2A (219(2)(c))

· the servant purported to act on behalf of the principal and there was reliance upon apparent authority.(R2A (219(2)(d))

· when there is a Master-Servant Relationship (R2A (220 defines what a servant is)

· When there is Apparent Authority

· Billops v. Magness Construction Co. (tort and breach of contract; P was at Hilton hotel run by a contractor; P wants to sue franchisee).  Court find that b/c of apparent authority -- P thought he was at a Hilton hotel -- Hilton was liable.

· R2A (219(2)(d) the servant purported to act on behalf of the principal and there was reliance upon apparent authority.

· RULE W/R/T CONTRACT LIABILITY: look for authority

· Issue: Did the agreement between the principal and the agent give the agent authority to bind the principal in a contract?

· R2A(4 --types of principals (Issue: when is the principal liable in a contract made with a 3rd party?)

· disclosed (Other party has notice of a principal and knows who it is)

· R2A (320: Agent is not a party to the contract.

· partially disclosed (Other party has notice of a principal but does not know who it is)

· R2A (321: Agent is party to the contract unless otherwise agreed not to be.

· non-disclosed (No notice of a principal)

· R2A (322: Agent is party to the contract.

· R2A(7: Actual authority.  Authority that the principal gave the agent.

· express: Principal explicitly authorizes the agent.  Principal is bound (R2A (144)

· R2A (8: Apparent/Implied Authority

· situations in which there is no actual express authority.  But the principal has made a manifestation to the 3rd party that the agent is working on behalf of the principal (R2A (27).  Manifestations of this authority to the 3rd party will bind the disclosed and partially disclosed principal. (R2A (159)

· Arises when a principal acts in such a way as to convey the impression to a 3rd party that an agent has certain powers which he may or may not possess.

· R2A (8(a): Inherent authority

· Authority that is normal for an agent in a similar position to have.  This is the authority that arises from your position.  If I(m a sales manager, you(re authority is what someone reasonably believes the authority a sales manager would have.  For example, a business card or a name-card can be seen as the manifestation by the principal of the authority of the agent. (R2A (161; (194; (195)

· R2A (82, 83.  Ratification [not discussed]

· No authority at all, but nevertheless, after everything has happened, if the party accepts the contract, this is ratification.  We are not going to be talking about this.

· RULE.  If we have authority of one of these types, then the principal is bound by the contracts entered into by the agent with the 3rd party.  NOTE: The outcome does not depend upon reliance.

· Lind v. Scheneley Industries (employee promised raise/commission by manager; corporate HQ says manager had no authority to promise this) Court says this is an issue of apparent authority; HQ told employee that manager was the source of information re salary.

· Kidd v. Thomas Edison (same issue as in Lind ( HQ claimed that the manager exceeded his authority to enter into a contract with a singer/employee).  Court finds that an agent acting within the usual boundaries of his role binds the principal even if the details of the transaction were not authorized by the principal.

· Apparent authority blends into inherent authority ( the manifestation of consent was indicated by putting this person out there.

· The default is inherent authority ( delegation of authority to subordinates.

· Fiduciary Duties (R2A (13) ( 

· 2 big fiduciary duties from agent to principal

· Duty of Care (R2A (379(1)): Duty to act with standard care within the scope of the agency.  Duty not to act negligently.

· Duty of Loyalty (R2A (387): Agent must act selflessly in the best interests for the principal.

· Agent cannot embezzle money from the principal; must give profits to principal (R2A (388)

· Agent cannot act as an adverse party against a principal in a transaction  (R2A (388)

· Agent has a duty not to compete while employed (R2A (393)

· But can compete once the agency relationship is over (R2A (396(a))

· Agent has a duty not to use confidential information (R2A (395) even after the agency is terminated (R2A (396(d))

· Agent has a duty not to take away at termination confidential lists of names, customers, etc. (R2A (396(b)); can only use (general information( and names of customers retained in his memory.

· Policy issue: why do we have fiduciary duties?

· Saves on transaction costs.  It(s a cheap way of putting terms into relationships that everyone wants.

· Therefore, in determining whether there should be a fiduciary duty, ask what would people have contracted for if they had thought about the issue?

· economies of scale

· public policy reasons ( worried about unsophisticated parties.

· Background fairness norm.

· Policy issue: Can one contract out of fiduciary duties?

· Yes.  The fiduciary duty obligations are not set in stone.  There is a balancing that goes on.  Excluding something means that the principal has to take an extra step to negotiate and exclude elements from the agreement.

· The alternative to fiduciary duty is that the conduct is left to contract.

· Cases

· General Automotive v. Singer (Singer, a consultant and representative of General Automotive, solicited customers on his own behalf): Court says this was violated duty of loyalty.  It(s a violation of fiduciary duty of loyalty to put down your principal(s products.

· Bancroft-Whitney (employee agrees to work for competitor while still working for principal, and makes plans to do so while still working for principal ( stealing employees, ID(ing best employees, etc.) Court says this is a violation of fiduciary duties.

· NOTE: This would not have been a problem had employee just quit and then competed, but you still can(t use confidential information  (see R2A (396(a))

· Town & Country v. Home Service (cleaning employees left and utilized customer lists they had obtained from their former employer in setting up their own business).  Court says this is a violation of duty of loyalty.

Partnership Law (RUPA)

· Archetype ( a small firm where each partner participates in all aspects of the business and has substantial confidence in the trustworthiness and skill of fellow partners.

· 3 types of partnerships

· general partnerships 

· limited partnerships [not looked at]

· limited liability partnerships [not looked at]

· Definition: A partnership is (an association of 2 or more persons to carry on as co-owners a business for profit( RUPA (101(6).

· CASE: Fenwick v. Unemployment Compensation Commission (beauty salon employee has ostensible partnership agreement) Court finds no co-ownership (required under the definition at RUPA (101(6)), but rather that she was an employee.  Mere profit-sharing does not make a partner.

· list of factors the court considers when weighing the question cb 86: Intention of parties; right to share in profits; ownership and control; language in the agreement; conduct w/r/t 3rd parties; rights of parties on dissolution.

· NOTE

· A partnership is separate and distinct from the partners (RUPA (201)

· Formation of Partnership (RUPA (202) (Co-Owners of a business for profit)

· excludes corporations, etc., (RUPA ( 202(b))

· excludes those paid as independent contractor or employee (RUPA (202(c)(3))

· Introduction to General Partnership/Starting a Partnership

· NOTE: Whether a sole proprietorship, a partnership, or a corporation ( all are just different legal rules to try to solve the problem of 3rd parties and to supply default rules.

· Characteristics

· Equal sharing of profits and losses (RUPA (401(b)), unless changed in the partnership agreement.

· Equal sharing of Ownership and Management functions (RUPA (401(f)) ( Everyone shares in management functions ( unless changed in the partnership agreement.

· Voting (unless changed in the partnership agreement)

· Majority rule for ordinary business decisions (RUPA ( 401(j))

· CASE: National Biscuit Company v. Stroud (one 50% partner informs a supplier that he will not be responsible for the cost of any more deliveries; deliveries still occur and the other 50% partner accepts them; supplier sues).  Court finds that the 1st partner is liable.  No majority.

· Unanimity otherwise (RUPA ( 401(j))

· RULE: if an issue is fundamental to the partnership, unanimity is required unless contracted out by the partnership agreement.

· Limited transferability (RUPA (401(i))

· New partners are brought on only w/ the unanimous agreement of the old partners (unless the partnership agreement changes this)

· Unlimited personal liability (RUPA (306)

· Partners vouch for each other.

· Fiduciary Duties Owed to Partnership by Partners and to Each Other (RUPA (404)

· Taxation as a Pass-Through Entity (Preferable to corporate double tax system)

· Easy to be dissolved (unlike corporations)

· Partnership books (Assets must equal capital accounts)

· Assets: Historical Cost.  Done via book accounting, not FMV.

· Capital Accounts: What(s in the partnership and who owns it.

· Partnership Obligations

· Capital Accounts: What(s in the partnership and who owns it (must equal assets).

· Partnership Agreements (RUPA (103) ( can vary the specifics of the partnership (RUPA is a default) except in certain areas

· Non-waivable provisions (RUPA (103(b))

· RUPA (103(b)(2): Can(t unreasonable restrict right of access to the books (as contained in RUPA (403)

· RUPA (103(b)(3): Can(t eliminate the duty of loyalty under (404(b) or (603(b)(3) but

· the partnership agreement may ID certain activities that do not violate the duty of loyalty if not manifestly unreasonable; or

· all members may authorize or ratify a specific act that would otherwise be a violation of the duty of loyalty.

· RUPA (103(b)(4): Can(t unreasonably reduce the duty of care under (404(c) or (603(b)(3)

· RUPA (103(b)(5): Can(t eliminate the obligation of good faith and fair dealing under RUPA (404(d)

· NOTE: Partnership agreement may prescribe the standards by which performance of the obligation is to be measured, as long as not manifestly unreasonable.

· RUPA (103(b)(6): Can(t vary the power to dissociate a partner under (602(a).

· RUPA (103(b)(7): Can(t vary the right of a court to expel a partner as specified in (601(5).

· RUPA (103(b)(8): Can(t vary the requirement to wind up a partnership as specified in (801(4-6).

· Rights of Partners in Management ( equal rights unless modified in partnership agreement.  RUPA (401(f).

· Fiduciary Duties (RUPA (404)

· Similar to agency law

· Except that each partner is jointly and severally liable (RUPA (306(a))

· CASE: National Biscuit Company v. Stroud (one 50% partner informs a supplier that he will not be responsible for the cost of any more deliveries; deliveries still occur and the other 50% partner accepts them; supplier sues).  Court finds that the 1st partner is liable.  

· RUPA (404(a): The only fiduciary duties that a partner owes are loyalty and care

· Duty of loyalty (RUPA (404(b))

· Can(t act as an adverse party/can(t compete/can(t appropriate a partnership opportunity (RUPA (404(b)(1-3)

· CASE: Meinhard v. Salmon (real estate partnership in which one party takes an opportunity and shuts out the other) Court holds that this violates duty of loyalty ( that joint parties owe one another the duty of loyalty while the partnership is operating.

· CASE: Meehan v. Shaughnessy (law firm partners leaving to go to another firm; when asked about it, they lie).  Court holds this violates duty of loyalty ( partners can plan to compete, but they cannot violate duty of loyalty by lying and being secretive.

· CASE: Monin v. Monin (2 brothers in a milk hauling business; don(t get along; unanimous vote to dissolve; one brother buys out other brother.  2nd brother secretly arranges to steal the main customer from brother that bought out the business).  Court holds that fiduciary duties exist even in dissolution b/c one partner allowed other partner to buy the business which was not worth as much without the main customer.  Partner was stealing an opportunity.

· can(t take away partnership profits or assets aside from what is entitled under the partnership agreement.  Must account to the partnership (RUPA (404(b)(1))

· Duty of care (RUPA (404(c))

· Gross negligence.

· KEY POINT: The duty of care and duty of loyalty vary, depending upon the context.

· TEST: Is this something people would have bargained for?  Use this test when trying to figure out whether something is part of fiduciary duties.

· CASE: Day v. Sidley & Austin (Merger discussions in a law firm conducted by the executive committee; one general partner not informed and opposed).  Court found no fiduciary duty violation here.

· Choi: The court is reading fiduciary duties very narrowly here.

· NOTE: Fiduciary duties can be modified if reasonable (RUPA (103(b)(3-4)

· Third Party liabilities (Contract; Tort)

· Similar to agency law, except that parties are all agents of the partnership (RUPA (301)

· Can the partner bind the partnership?

· Actual Authority (RUPA (301(1), (2)): Yes.

· Apparent Authority (RUPA (301(1), 102(d)): Yes, unless the partner had no authority to act for the partnership and the person with whom the partner was dealing knew or had received a notification that the partner lacked authority.

· Inherent Authority (?)

· The partnership is liable for contract and tort liability of individual partners (RUPA (305)

· All partners are then jointly and severally liable for debs and liabilities of the partnership (RUPA ( 306)

· Dissociation (one partner leaves)

· RUPA (601: variety of ways to leave partnership(
· RUPA (601(1): express will.  (The partnership(s having notice of the partner(s express will to withdraw as a partner on a later date specified by the partner.(
· if partnership at will, everything(s fine.

· if partnership for fixed term or specific purpose, may be wrongful.

· RUPA (601(2): Event outlined in the partnership agreement which leads to dissociation

· RUPA (601(3): expulsion (if outlined in the partnership agreement).

· RUPA (601(4): unanimous vote can kick a partner out, but only under certain restrictive circumstances specified.

· RUPA (601(5): judicial dissociation.  When one partner goes to court to kick out another partner.  Material breach, adverse conditions, materially not practicable to continue business.  But all the conditions focus on the partner(s wrongful conduct. (NOTE: (601(5) can(t be varied by partnership agreement)

· Conditions to allow judicial dissociation

· partner engaged in wrongful conduct that adversely and materially affected the partnership(s business RUPA (601(5)(i)

· willful or persistent material breach of the partnership agreement.  RUPA (601(5)(ii)

· partner engaged in conduct that makes it (not reasonably practicable( to carry on with him.  RUPA (601(5)(iii)

· RUPA (602: Types of dissociations:

· RUPA (602(a) Power: (A partner has the power to dissociate at any time, rightfully or wrongfully, by express will pursuant to (601(1).  (NOTE: RUPA (602(a) can(t be varied by partnership agreement)

· Buy-out provisions are governed by RUPA (701(b).  You get your money back.

· RUPA (602(b) leaving could be wrongful in a partnership for a fixed term or for a specific undertaking

· if it(s express breach prior to the term ending or the specific undertaking being completed; 

· if it(s through judicial dissociation under RUPA (605.

· partner engaged in wrongful conduct that adversely and materially affected the partnership(s business RUPA (601(5)(i)

· Case: Owen v. Cohen: (bowling alley partnership ( one party provides capital as a loan, the other labor.  3 months later, strong disagreement with the labor partner belittling the capital provider, and taking a larger share of money; 1st partner petitions court for dissolution of the partnership).  Court orders partnership dissolved.

· NOTE: This case was decided before the distinction in RUPA between dissociation and dissolution.

· willful or persistent material breach of the partnership agreement.  RUPA (601(5)(ii)

· partner engaged in conduct that makes it (not reasonably practicable( to carry on with him.  RUPA (601(5)(iii)

· NOTE: Under RUPA (602(c), a partner who wrongfully dissociates can be held liable for the costs of the dissociation.

· What happens in Wrongful dissociations? Depends on what the remaining partners want to do.

· If majority wish to dissolve, it(s dissolved 

· If majority wish to continue, a number of things could happen

· Partner is kicked out.  RUPA (603(b)

· Damages may be owed.  RUPA (701(c); 

· Capital stays inside the partnership.  RUPA 701(h).

· Dissolution
· In a partnership at will, if one person leaves, that leads to a dissolution.  RUPA (801(1)

· Prentiss v. Sheffel: (shopping center partnership; majority freezes out minority shareholder).  Court says this is dissolution in an at-will partnership.  Court also holds that at the auction for the partnership, the majority have no duty not to bid.

· In a fixed-term partnership, unanimous vote ends the partnership.  RUPA (801(2)(ii)

· An event agreed to in the partnership agreement could end the partnership.  RUPA (801(3)

· Judicial dissolution RUPA (801(5)

· the economic purpose of the partnership is likely to be unreasonably frustrated.  RUPA (801(5)(i)

· CASE: Collins v. Lewis (Partnership to run a cafeteria; one party to give capital, the other management skills.  Capital-providing partner refuses to give capital and wants to dissolve).  Court says no dissolution b/c the partner has not fulfilled the obligations required by the partnership agreement.

· You can(t argue that a reason for the dissolution is that the business is not making money, when you are the cause of the business not making money.

· another partner has engaged in conduct making it (not reasonably practicable( to carry on.  RUPA (801(5)(ii)

· it(s not (reasonably practicable( to carry on in conformity with the business partnership agreement.  RUPA (801(5)(iii).

Corporate Law (Delaware; MBCA)
· 5 defining characteristics of the corporation

· Separate existence of the corporation (Delaware (122 ( specific powers)

· Perpetual existence ( stability ( so creditors more likely to lend (Del (102(5));

· see Del (275 ( on corporate dissolution.

· Free transferability ( giving investors greater liquidity (can modify (Del (?)

· Management Structure((Del 141(a); 216)

· Separation between management, directors, and shareholders.

· Shareholders: own the company

· Managers run the company

· Directors aggregate shareholder(s interests and watch managers

· limited liability for shareholders

· Importance of Delaware ( most hospitable state for incorporation

· Simplified management

· well-defined common and statutory law

· need legislative vote to change corporate charter

· To start a corporation(formal, but simple process

· you must file with the Delaware Secretary of State (Del (101(a))

· Certification of Incorporation (Del (102).  Must be filed to start a corporation.

· Need a name, address, nature of the business, # of shares of stock;

· Can also have any provision for the management of the business and defining/limiting/ regulation the powers of the shareholders, directors, etc.

· Modification provisions: very difficult; need majority vote of both stockholders AND directors.

· By-Laws (Del (109).  Must be file ( statutes of the corporation.

· Modifications provisions ( Can be changed by majority vote of stockholders OR directors.

· Securities documents with the SEC

· Tax documents indicating to tax authorities that the corporation exists.

· Shareholders enjoy limited liability ( all that they can lose is the capital they have invested in the corporation.

· CASE: Walkozszky v. Carlton (cab hits pedestrian; tort action ensues; cab is run by a corporation; can tort go after shareholder Carlton?  Is this a legitimate corporation?).  It(s a corporation.  We don(t disregard the corporation simply because it(s assets are not sufficient to assure recovery.  Absent fraud on the part of the shareholder w/r/t the corporation, P has no case.  Cannot (pierce the corporate veil(
· Policy(Why do we have limited liability?

· encourage entreprenuerialism

· Allows passive shareholders to invest w/ confidence.

· When can you (pierce the corporate veil(?

· Van Dorn test (from Sealand, cb p. 218): A corporate entity will be disregarded and the veil of limited liability will be pierced when 2 requirements are met

· There must be such unity of interest that the separate personalities of the corporation and the individual no longer exist; AND

· 4 factors to figure out unity of interest
· lack of corporate formalities (meetings; elections; formally follow steps)

· co-mingling of assets

· undercapitalization (have all the assets been sucked out by dividend policies?)

· use by one corporation of the assets of the other (like co-mingling)

· Circumstances must be such that adherence to the fiction of separate corporate existence would sanction a fraud or promote injustice.

· Cases of piercing the corporate veil with contract creditors(
· CASE: Sea-Land Services v. Pepper Source (shipping bill dispute; P could not collect bill b/c D had been dissolved; P sought to (pierce the corporate veil(; there had been co-mingling of funds; formalities not respected) Court allowed for the piercing of corporate veil b/c of co-mingling of funds and fraud/injustice.

· NOTE: Sealand, if concerned, could have required an up-front personal guarantee.

· NOTE: Once there is co-mingling of funds, you can go around (170(a) and pierce the corporate veil (assuming there is fraud/injustice).

· CASE: Kinney Shoe Corporation v. Polan (breach of real estate contract; P tries to pierce corporate veil; no formalities at all; corporation was set up as a shield).  Court allows piercing of corporate veil.

· NOTE: Court adds a 3rd optional prong to the Van Dorn test ( Did contract creditors know the risks/what they were getting into beforehand?  If so, they can(t complain after it goes bad.

· CASE: Perpetual Real Estate Services v. Michaelson Properties (joint venture real estate concern between two corporations; in first venture, one party negotiated personal guarantees; in the second venture, no personal guarantees were negotiated.  Contract breach on the 2nd venture; P wants to breach corporate veil).  Court says no, b/c P knew the risks and could have negotiated a personal guarantee ( (It is not the court(s place to restructure the parties( agreement(
· NOTE: In contract situations, the court applies a tougher standard to a pierce the corporate veil case, than in a tort situation.  Unless the corporation misrepresents itself to its creditor, the creditor knew the risks that it was assuming by dealing with a corporation.

· CASE: Frigidaire Sales v. Union Properties (contract breach with a general partner who has limited partners).  Court does not allow piercing corporate veil b/c creditors knew about the limited liability regime.

· cases of piercing the corporate veil with tort claims(
· CASE: In re Silicone (tort liabilities resulting from breast implants; Medical Engineering Corp (MEC) is wholly owned by Bristol Myers) Court allowed piercing the corporate veil.

· TEST in tort claim: Substantial domination, w/ lots of different factors(
· co-mingling

· control

· lack of formalities

· Briston-Myers put its name on MEC products.

· Policy question ( do we need the (substantial injustice( prong with tort claims?

· How does money flow out of the corporation?

· Through dividends (Del (170(a)).  Dividends can be paid

· Out of surplus (accumulated profits) (but not out of stated capital) OR

· When there is no surplus, out of net profits for the fiscal year in which the dividend is declared and/or the preceding fiscal year.

· NOTE: If you really wanted to pay a dividend, you could (recapitalize( and change (lower) par value, thereby turning stated capital into surplus.

· Delaware has no minimum reserve requirements.

· Delaware allows you to recapitalize at any time.

· NOTE: These restrictions provide some protections for 3rd party claimants (creditors, tort feasors) against the corporation.

· Issue shares (
· voting rights;

· dividend rights

· liquidation rights

· transferability

· Internal Corporate Control issues

· Basic questions

· What should the goal of the corporation be?  Maximize wealth of shareholders? When must a corporation issue dividends?

· CASE: Dodge v. Ford Motor Co (Henry Ford decides not to pay any more dividends and states in his testimony that he is running the corporation for society; large shareholders the Dodge Brothers file suit to force dividends).  Must pay dividends.  A corporation(s primary purpose is to provide profits for its stockholders; can(t run your corporation for outside interests.

· NOTE: This is an outlier case.  Most times, this would fall within the Business judgment rule.

· What other goals should there be beyond shareholder wealth maximization?  When can a corporation contribute to a public charity?

· CASE: AP Smith v. Barlow (Corporation contributed to charity and seeks declaratory judgment that it(s OK to do so) Court says charitable contributions are OK.

· TEST: as long as the amount is modest and there is a reasonable belief that (it would aid the public welfare and advance the interests of the plaintiff as a private corporation and as part of the community in which it operates( (bottom cb p. 283)

· State statutes on corporate charitable contributions(
· Del: yes, but only if in long-term interests of shareholders.

· Cal: must be in corporate welfare to do so (but not specific)

· NY: charitable corporations are OK irrespective of corporate welfare.

· PA: charitable contributions can be motivated by anything ( pure philanthropy/altruism.

· How should courts review actions by corporations?  How much should courts oversee managers?  To what extent can a person controlling a corporation use it to indulge his private whims?

· CASE: Shlensky v. Wrigley (majority shareholder in Chicago Cubs refuses to install night lights.  Minority shareholder files suit to force him to do so.)  Court says no, that a shareholder(s derivative suit can only be based on conduct that borders on fraud, illegality, or conflict of interest.

· This is the business judgment rule: Absent fraud, waste, violate of fiduciary duties (loyalty/care), courts will NOT review business decisions, despite Dodge v. Ford.

· Defense of the BJR(
· courts lack expertise

· too political

· makes business-decisions unworkable; constant fear of lawsuits.

· Corporate structure

· Shareholders

· Board of Directors: 

· have the power to run the corporation under (141(a)

· They delegate this power to managers/officers under (142.

· Managers/officers

· Fiduciary duties

· Business Judgment Rule.  Courts have only a limited ability to judge management decisions, except for fraud, waste, or violation of fiduciary duties.  
· NOTE: If violation of BJR, then burden of proof shifts to the manager defendants to show entire fairness (unless there has been ratification))

· Entire Fairness ( the court looks at the underlying transaction, but only if the D has failed the Business Judgment Rule.

· Duty of Care (e.g., gross negligence)

· BJR gives directors wide berth to fulfill the duty of care as they see fit.

· CASE: Kamin v. American Express (BJR) (P brought derivative lawsuit claiming AmEx had committed waste b/c of tax reasons by declaring a certain kind of dividend in kind).  Court said dividends are solely BJR and they won(t interfere.

· Court would only intervene if there was waste, violation of fiduciary duties, fraud, etc.

· Outside directors have a duty to be informed.  The standard is gross negligence from Van Gorkom.

· CASE: Jay v. North.  (Special litigation committee in a derivative lawsuit recommends ending the lawsuit; but they don(t investigate) Duty of care violation.  BJR does not protect directors who do not inform themselves of corporate affairs.  (Directors who willingly allow others make major decisions affecting the future of the corporation w/o supervision and oversight may not defend on their lack of knowledge, as this in itself is a breach of fiduciary duty.

· CASE: Francis v. United Jersey Bank (outside director did not exercise oversight as her 2 sons stole from the corporation; creditors are suing her for recovery).  Duty of Care violation.  Director cannot say (I didn(t know(.  The law imposes a duty to become informed.

· CASE: Smith v. Van Gorkom (merger discussions at board of directors meeting; rushed, back-of-the-envelope calculation of purchase price and only one director presented the information for 20 mintues; shareholder sues) Duty of care violation on a gross negligence standard.  Directors have a duty to be informed before making decisions, and subsequent shareholder ratification does not relieve them of this duty.

· Van Gorkom rule: Gross negligence standard.  A director or officer may not passively rely on information provided by other directors or officers, outside advisors, or authorized committees.  The director may rely only on credible information that s/he has taken reasonable measures to substantiate.

· Case: In re Caremark: (Medicare fraud w/ kickbacks).  A bad decision resulting in illegality does not necessarily indicate a bad decision-making process or a violation of the duty of care.

· Choi: FedEx drivers regularly get parking tickets and it(s built into their business model.

· Duty of Loyalty (e.g., conflicts of interest, self-dealing, malfeasance).  

· When there is a conflict of interest, courts will not apply the BJR, but instead will apply the more searching standard of Del (144(a).

· Del (144(a): When there is a transaction in which the director has an interest, the transaction is (void( or (voidable( unless one of 3 things occurred

· ratification by a majority of disinterested shareholders with disclosure; OR

· good faith vote of all shareholders with disclosure; OR

· if it(s (fair( at the time it was approved, ratified, etc.

· Self-dealing ( when a manager or director has a conflict of interest.

· CASE: Bayer v. Beran (advertising campaign to promote brand awareness; hired wife of CEO(s president; accusation of self-dealing on the part of the board) Court applies a fairness test (similar to Del  (144(a)(3) and determines this passes it.

· Test is (144(a), which is (fairness(.  This was (in the ballpark(.

· Corporate Opportunities Doctrine ( a director or officer cannot seize a corporate opportunity for his own benefit unless the Corporation consents.

· A Director/Manager would violate the Corporate Opportunities Doctrine if s/he

· took an interest from the corporation, a formal contractual right

· If the corporation expects to get something, but the officer runs in front and gets it, this would be a violation.

· If the manager/director were to take something that the corporation regards as a necessity, this would be a violation.

· CASE: Broz v. Cellular Information Systems, Inc. (Cellular phone contracts ( a director seized an opportunity for his corporation at the expense of a corporation that he served as a Director; Defense is that the 2nd corporation had no financial ability to exploit the opportunity)  Court accepts D(s defense.

· ALI (5.05(b)  (cb 369-370) defines Corporate Opportunity by Directors or Senior Executives(
· any opportunity that a senior director or manager becomes aware in connection with the performance of functions as director or senior manager, or under circumstances that would lead the person to believe that the opportunity is going to be offered to the corporation.

· any opportunity that a senior director or manager becomes aware through the use of corporate information or property, if such opportunity was one reasonably believed to be of interest to the corporation.

· NOTE: Delaware (as opposed to ALI) and Broz seem to emphasize that the corporate opportunity has to be in the same line of business.

· Energy Resources v. Porter.  It(s not a violation of the corporate opportunities doctrine to take an opportunity if the offerer refuses to deal with the corporation, but the officer must disclose.

· RULE: The officer must disclose the opportunity to the corporation (similar to ALI (5.05(a)(1)).

· Dominant Shareholders

· Sinclair Oil Corp v. Levien (Defendant Sinclair argued that, although it controlled its subsidiary Senven with 97% of its stock and owed it a fiduciary duty, its business transactions with Sinven should be governed by the BJR and not by the intrinsic fairness test.  It had failed to enforce a contract against its majority-owned subsidiary).  Court holds there is a fiduciary duty from majority (97%) to minority (3%) shareholders.

· RULE: The standard of review is the (intrinsic fairness test(, not BJR.

· Zahn v. Transamerica. (tobacco case ( complicated classes of shares)

· RULE: Majority shareholders owe a duty of loyalty to minority shareholders that is similar to the duty of loyalty owed by a director; When a controlling shareholder is voting, he violates his duty of loyalty if he votes for his personal benefit at the expense of the stockholders.

· RULE: BoDirectors look aftger the interests of the most junior class of equity ( the most residual shareholders are the ones who care about control.  Everyone but the most junior class of shareholders has protection.

· Ratification ( Can ratification fix a fiduciary duty violation?

	
	Ratification by Disinterested Directors
	Ratification by Disinterested Shareholders

	Duty of Care Violation
	?  Very uncommon.  Del (144 talks about duty of loyalty, not duty of care.  Van Gorkum is important here as it defines what a duty of care violation is.
	Moves the test back to BJR w/ burden of proof on P.    Van Gorkum is important here as it defines what a duty of care violation is.

	Duty of Loyalty Violation
	Del (144(a)(1).  Moves the test back to BJR w/ burden of proof on P.  (Burden of Poof is on the P to show waste etc.)
	Del (144(a)(2) Moves the test back to BJR w/ burden of proof on P (to show waste, etc.)

	Duty of Loyalty Violation w/r/t a controlling Shareholder
	It(s impossible to have a disinterested director w/ a controlling shareholder.
	Use (intrinsic fairness test( w/ shift of the burden of proof to the D to show that what was done was fair.


· Ratification via shareholder disinterested vote (Del (144(a)(2))

· Flieger v. Lawrence (Shareholders of Agau brought suit against its officers and directors claiming they wrongfully usupred a corporate opportunity belonging to Agau and profited thereby; there was a shareholder ratification, however).  Court says that b/c (interested( rather than (disinterested, independent( shareholders participated in the vote, there is no cleansing of the Duty of Care violation. 

· RULE: Court held that ratification of an (interested transaction by a majority of independent, fully informed shareholders shifts the Burden of Proof to the P to demonstrate that the terms of the transaction are so unequal as to be waste.

· RULE: Ratification via interested shareholder doesn(t help you.

· In re Wheelabrator Technologies Shareholders Litigation (cb 385) (merger in which the acquiring company already had 22% of the target company(s shares and 4 directors; merger was approved by disinterested directors and then by shareholders)

· RULE: W/ shareholder vote, burden to prove duty of care violation shifts back to Ps.  The shareholder vote turns the duty of care claim into a BJR.

· NOTE: If duty of loyalty (director transaction), then back to BJR (and burden of proof is on P the show waste or some other violation of duty of care or duty of loyalty)

· NOTE: If duty of loyalty (controlling shareholder), then get entire fairness test with burden on Plaintiff.

· Business Judgment Rule Summary: no court review unless there is

· waste

· information is not adequate/ the process taken was grossly negligent (Van Gorkum case)

· Conflict of interest/duty of loyalty violation

Summary w/r/t Fiduciary duty Violations(
   Step 1:   BJR.

-Was there waste? If so, P wins.

-Was there duty of care violation?  If so, go to Step 2.

-Was there duty of loyalty violation?  If so, go to Step 2.

   Step 2: Was there Ratification?

-If not, use the entire fairness test, with the Burden of Proof on the D.

-If yes, go to Step 3.

   Step 3: Apply the box on Ratification.

	
	Ratification by Disinterested Directors
	Ratification by Disinterested Shareholders

	Duty of Care Violation
	?  Very uncommon.  Del (144 talks about duty of loyalty, not duty of care.  Van Gorkum is important here as it defines what a duty of care violation is.
	Moves the test back to BJR w/ burden of proof on P.    Van Gorkum is important here as it defines what a duty of care violation is.

	Duty of Loyalty Violation
	Del (144(a)(1).  Moves the test back to BJR w/ burden of proof on P.  (Burden of Poof is on the P to show waste etc.)
	Del (144(a)(2) Moves the test back to BJR w/ burden of proof on P (to show waste, etc.)

	Duty of Loyalty Violation w/r/t a controlling Shareholder
	?  It(s impossible to have a disinterested director w/ a controlling shareholder.
	Use (intrinsic fairness test( w/ shift of the burden of proof to the D to show that what was done was fair.


Flieger(
   Interested shareholder ratification is toothless, it doesn(t help you at all.

· Shareholder Litigation (from commercial outline)
· Why Sue?  Shareholders can bring a direct lawsuit to remedy a breach of a duty owed to them directly.

· Managers owe duties to shareholders w/r/t managing the corporate business.

· Managers owe duties to shareholders w/r/t the exercise of their rights, such as the right to vote.

· How to sue

· Shareholders may first request that the Board remedy the situation, but in Delaware, the lack of a demand may be excused if it would be inappropriate.

· There are 4 reasons why a demand would be inappropriate

· futility

· exigencies of time

· irrelevance; or

· would lead to as suit which deprives counsel of their fees.

· The purpose of a requirement of a demand is 3-fold:

· prevents strike suits

· gives directors a chance to take action; and

· judicial economy.

· For a derivative suit to go forward, directors must ignore the demand.  

· If the Board does consider it, the Board(s decision is subject to the BJR.

· After the demand is made

· Derivative suit: A suit, on behalf of the corporation, against a 3rd party, most often concerning careless managers or directors acting in bad faith.  A derivative suit is a suit in equity seeking damages and a suit to enforce corporate rights.

· Shareholder Derivative suits [SEE CHOI(S HANDOUT/FLOWCHART]
· There are two types of lawsuits that can be brought against a corporation

· Direct: Shareholders can file a lawsuit directly against the Board.  This is a right of shareholders.

· Derivative: a lawsuit in which the harmed party is not considered to be the shareholders, but rather the corporation.  This is a right of the corporation.

· When is claim derivative vs. when is it direct?

· TEST: 

· direct: P must have suffered an injury distinct from other shareholders.

· derivative: if it(s a right belonging/injury to the corporation and not the shareholder.

· Derivative Lawsuits Doctrine(
· An outside shareholder can bring a lawsuit against the corporation to force the corporation to sue the directors or the managers.   You need to force the corporation to do this.

· Formally, in order to bring one of these lawsuits, the shareholder must sue the corporation to get the corporation to then sue the Directors/Managers.

· CASE: Eisenberg v. Flying Tiger (Eisenberg, a shareholder of Flying Tiger, filed suit to overturn a reorganization and merger that he allged was intended to dilute minority shareholder voting rights).  Court rules this is a direct lawsuit, not a derivative one, as it is Eisenberg rather than the corporation that is filing it.  It(s his rights, not the corporation(s, that are at issue.

· RULE: Direct suits go right to litigation.

· Demand requirement(In most states, to proceed w/ derivative suit, one must first make a demand on the board to sue.  (Allows BoDirectors to get rid of suits quickly)

· NOTE: But the Board of Directors (or a special litigation committee) can recommend to the court that the suit be terminated; the court will often accept such a recommendation, using the BJR as its standard.

· Aronson sets forth Delaware(s Demand Requirement.  It is also referred to in Grimes.

· Aronson: Requirement that the P pursing the case does one of 2 things(
· make a demand to the BoDirectors

· If you make a demand to the BoDirectors, the BoDirectors could choose to litigate, but more likely the BoDirectors will say no, and the standard of review of this decision is the BJR.

· fulfill the demand excused criteria.  Aronson sets forth a 2-part test to do this.

· 1) If the majority of the BoDirectors is (interested(, demand is excused.

· 2) Is there something (pleaded w/ particularity) that would allow us to believe that there is a problem with the challenged transaction?  Any reasonable doubt that the BJR w/r/t the underlying transaction was violated?  Waste, duty of care problem, etc.

· RULE: In other words, to be excused from the demand requirement, you must show reasonable belief and facts that indicate that you might win.

· RULE: If demand is excused, you can proceed to litigation.

· But can a special litigation committee at this point terminate the litigation?  This is Grimes.

· CASE: Grimes v. Donald (Shareholder alleges duty of care violation w/r/t CEO(s compensation package, arguing abdication of management role and fiduciary obligations.  Sent letter to board (i.e., making demand) asking the board to file a lawsuit against themselves Board sets up a special litigation committee of new, disinterested directors, and decides not to pursue  the lawsuit) Court says decision not to pursue the lawsuit is subject only to BJR review.

· NOTE: The decision whether to make a demand is up to the Plaintiff

· If Demand is made, BoDirectors can decide not to pursue, reviewable under BJR.

· If Demand is not made, P must fit in one of 2 categories(
· Majority of Directors is (interested(
· it can be shown persuasively that underlying transaction violated BJR.

· Special litigation committees that seek to terminate a (demand-excused( derivative lawsuit(
· CASE: Auerbach (NY): The decision to terminate is viewed under BJR, but the Defendants have the burden of showing that their process was OK.

· CASE: Zapata (DEL): 2 part test to review the special litigation committee(s decision

· BJR w/ burden of proof on the D

· The Court applies its own (independent business judgment(
· The rule in Delaware is Zapata.

· In derivative suits, need to watch for

· Demand made (> special litigation committee terminates (> BJR

· Demand excused (> must meet 2 criteria (> special litigation committee terminates (> Review under Zapata 2 part test in Delaware.

· Demand-requirement review(
· Choice #1: Does the demand requirement apply?

· Q: Is it a direct lawsuit?  If it is, then the demand requirement does not apply.  PROCEED TO LITIGATION.

· Q: Is it a derivative lawsuit?  If so, then the demand requirement does apply.  Go to Step 2.

· How to tell?  Is it a right owed to the shareholder (direct) or to the corporation (derivative).

· Choice #2: w/r/t a derivative lawsuit, was demand made?

· If yes, the Board can set up a special litigation committee and terminate the litigation.  This is not a useful way to proceed if you want to sue.

· If no, P needs to show demand was excused.  Can do so in 2 ways (these are the Grimes prongs)  (   Must plead with particularity that:

· reasonable belief that a majority of the BoDirectors is interested.

· E.g., they all are involved in the underling litigation and/or have a financial interest in it.

· Can you show that the disinterested directors are dominated by the interested directors?

· OR reasonable argument that you would win, that you can get through the BJR on the underlying transaction.  (We have enough facts to show that we are going to win.(
· Corporation reacts, forms a Special Litigation Committee of new disinterested directors.  Seeks to terminate the litigation.

· 2 tests in Delaware (from Zapata)

· Was the decision to terminate made in good faith?  Burden of Proof is on D; and

· The court will make an (independent business judgment( looking at both the underlying challenged transaction as well as the decision to terminate the litigation.  The judge looks at everything.

· Indemnification
· Directors can be insured or the corporation can indemnify them.

· NOTE: Del (102(b)(7) says that through a charter provision, you can reduce (but not eliminate) some of the fiduciary duties, but not the duty of loyalty.

· How can liability be reduced?

· Indemnification.  Corporation can indemnify

· Indemnified must have acted in good faith.  Discretionary.  Del (145(a)

· from derivative suits.  Can only get settlements; can(t get reimbursed for negative judgements.  Del (145(b)

· mandatory reimbursement of expenses if (successful( in the litigation.  Del (145(c)

· indemnification must be authorized by disinterested shareholders, committee, independent counsel, or stockholders.  Del (145(d)

· corporation (may( advance expenses.  Del (145(e)

· indemnification is not exclusive of other rights.  Del (145(f)

· Insurance.  Del (145(g).  The corporation has the right to purchase insurance on behalf of any manager/shareholder from liability. 

· NOTE

· Barriers to indemnification are legal

· good faith Del (145(a)

· can(t be reimbursed for negative judgments.  Del (145(b)

· Del (145(f) [I don(t know what this means]

· Barriers to insurance are market driven ( via market concern over moral hazard and the pricing of insurance products.

· Policy tensions

· Too much insurance results in moral hazard (no incentives for directors to follow fiduciary duties), BUT

· Too little insurance may scare off qualified directors/officers worried about personal liability and nuisance suits.

· CASE: Waltuc v. ContiCommodity Services (P sought indemnification of his legal expenses from his former employer after lawsuits against him were dismissed).  P wins.  Waltuch had been accused of bad faith, and D wanted to not pay b/c of Del (145(a).  Court said no, success was vindication, and under Del (145(c), reimbursement is mandatory.

· CASE: Citadel Holding v. Roven [not discussed in class].  A Corporation may advance reasonable costs in defending a suit to a director even when the suit is brought by a corporation.

· SUMMARY ON PROTECTIONS FOR DIRECTORS(
· 3 levels of protection for directors(
· BJR (substantive)

· demand requirement (procedural)

· indemnification/insurance.
Shareholder Voting Agreements
· Del (211 ( Annual meetings must be held.

· Del (212 ( Voting rights of shareholders: One share, One vote, unless otherwise provided in the articles of incorporation.

· Allows for different classes of equity.

· Allows the founders to maintain control.

· Del (214 ( Cumulative Voting for Directors is allowed if it(s in the articles of incorporation; more common among closely held corporations.

· This allows minority shareholders to guarantee some representation on the board of directors.

· formula for minimum number of votes you need to get one seat: 

· [(total # votes) / (# of directors to be elected + 1)] + 1 = guarantee of one seat.

· Del (216: ( Quorum rule/Plurality required for director vote.

· Del (218(a) ( Voting Trusts.  Deposit of shares into the trust for the purpose of voting.

· Must be in writing and must be filed 

· This is to protect other shareholders who might not know.

· Trustees are the ones who get to decide how to vote, not the shareholders.

· Del (218(c) ( Vote pooling arrangements (
· Contract between two shareholders re voting is OK.  Must be in writing and signed.

· no filing requirement (unlike voting trusts)

· don(t put shares into trust (unlike voting trust)

· CASE: Ringling v. Ringling (vote pooling arrangement; one party renegs).  Contract is enforceable.  Shareholders may contract away their votes for joint decisions.

· RULE: Secret vote pooling arrangements are allowed.

· CASES: Stroh v. Blackhawk (Class B shareholders sued to have a limitation on their shares re their rights at dissolution declared invalid).

· RULE: A corporation can prescribe whatever restrictions on classes of stock it wants, as long as it doesn(t alter voting rights

· NOTE: This is an Illinois case; Delaware (212 allows for changes in voting power if put into the articles of incorporation.

· When you see Class A shares and Class B shares, typically, it(s to insure control

· To decide matters of corporate policy

· McQuade v. Stoneham (shareholders had an agreement prohibiting the BoDirectors from changing officers).  Court says can(t limit the BoDirectors in this way w/to express contractual consent between the parties.  Against the whole notion of a corporation.  Public policy reasons.  Need to protect independence of directors.

· Clark v. Dodge (2 sole shareholders enter into an agreement re one of them(s continuation as manager and director).  Court says this voting agreement does not violate public policy.  Distinguished from McQuade on its facts.  The shareholders are the directors.  No need to protect minority shareholders via BoDirector independence.

Special Issues in Closely Held Corporations
· Background

· Closely-held corporations

· Small number of shareholders

· informal arrangement ( many shareholders also provide capital and work

· no public market exists for the shares

· looks like partnerships

· Key theoretical issues

· Tension between minority shareholder (holdup( and minority shareholder (squeeze-out.(
· Can view this tension as a necessary result when you provide shareholders voting control (to protect against the principal-agent problem with managers and you have more than one shareholder)

· The tension is especially great in closely held corporations (although not unique) b/c often there will be a controlling shareholder (or group of shareholders) ( increasing the likelihood of minority shareholder squeeze-out.

· The market forces at work for larger corporations (liquid secondary market; takeover) are not operating w/r/t closely held corporations, and therefore, a greater degree of legal protection is appropriate. 

· How to protect the minority shareholder in a closely-held corporation

· Many different market protections

· Dividend agreements

· contract to create a liquid public market (e.g., force an IPO)

· separate employment agreement with the corporation

· dissolution agreement (See Del (355)

· buy-out agreement

· Compare against legal protections

· Abuse of Control ( Fiduciary Duties

· Wilkes v. Springdale Nursing Home (Fiduciary duty of majority shareholders to minority shareholders in a closely held corporation; Wilkes is one of 4 investors.  Other 3 investors fire Wilkes from working for the corporation as a gardener and freeze him out.).  Court protects minority shareholders.  Does NOT apply BJR.  

· Test: 

· Good faith standard.  2 step process

· It(s up to the controlling shareholder to show that there(s a legitimate business purpose for what they are doing here.  Burden is on the D majority shareholder.

· Is there a less restrictive means available to accomplish the same business purpose that wouldn(t harm the minority shareholder?  Burden is on the minority shareholder.

· Wilkes is getting above-market compensation as a gardener, but he(s getting compensation as a shareholder, not simply an employee.

· How could Wilkes have protected himself?

· super-majority voting

· employment contract

· buy-out provisions.

· RULE from Wilkes: Shareholders in closely held corporations owe a fiduciary duty to one another.

· But these fiduciary duties can be contracted out of.

· Case: Ingle v. Glamore Motor (minority shareholder had an agreement w/ majority shareholder that if he left for any reason, he would sell his shares to the majority shareholder at a fixed price.  Majority fires minority and executes buy-out provision.  Minority sues.)

· Court holds the contract is enforceable.  

· Rule from Ingles: fiduciary duties in closely held corporations can be contracted away.

· What is the relationship of buy-out agreements and closely held -corporation  fiduciary duty?

· Many (not all) courts will treat a buy-out agreement on point as definitive

· Ingle, fn 1.

· CASE: Smith v. Atlantic Properties [DID NOT READ] ( 

· RULE: minority shareholders in a closely held corporation (especially with effective veto power) owe fiduciary duties to each other.  It(s like a partnership arrangement.

· Different types of closely held corporations

· Statutory closely held corporations [cut from syllabus] with special provisions..  This is something that corporations opt into.

· General corporate laws that tend to be used by closely held corporations(
· cumulative voting

· different classes of votes

· vote pooling/voting trusts.

· General theme that minority shareholders need protection.

· Contract provisions w/ closely held corporations

· Buy-out provisions (Ingles)

· dividend provisions.

· dissolution agreements.

· veto rights to corporation decisions via super-majority provisions.

· Statutory Dissolution/Custodians [discussed very briefly at the very end of class]

· Normal Dissolution ( need majority of Board/Stockholders approval or all shareholders (Del (275)

· Court-ordered procedures

· Del (226 ( Custodians (at the discretion of the Court of Chancery)

· Other states provide for involuntary dissolution (e.g., Cal (1800, (2000.  DID NOT READ)

· NOTE: One argued virtue of involuntary dissolution statutes ( they force majority to bargain with minority (to stop fire sale at large loss).  On the other hand, this gives minority shareholders much more holdup power.  Cal (2000 can be seen as pushing balance back toward majority shareholders by giving them an option to force sale by minority to avoid dissolution (at a price fixed by the court).

· NOTE: Not entirely clear that dissolution always means (fire sale( ( could sell the entire business in one piece (assuming can find a buyer).

