Criminal Procedure Outline

I. Fourth Amendment 

A) Prohibition against unreasonable search and seizures
1. Wolf v. Colorado, 1949

B) Exclusionary Rule 

1. Prohibits use of items obtained as a result of an unreasonable search and seizure as evidence against a criminal defendant

2. Mapp v. Ohio, 1961

II. Fifth Amendment

A) Bar Against Double Jeopardy
1. Benton v. Maryland, 1969

B) Privilege Against Forced Self Incrimination
1. Malloy v. Hogan, 1964

III. Sixth Amendment

A) Right to a Jury Trial

1. Duncan v. Louisiana, 1968

B) Right to a Public Trial

1. In re Oliver, 1948

C) Right to a Speedy Trial

1. Klopfer v. North Carolina, 1967

D) Right to Confront Witnesses

1. Pointer v. Texas, 1965

E) Right to Compulsory Process to Obtain Witnesses

1. Washington v. Texas, 1967

F) Right to Assistance of an Attorney in Felony Cases

1. Gideon v. Wainwright, 1963
I. Criminal Procedure
A) Stop

1. In custody or not

B) Arrest

1. With or without a warrant

2. With or without a search

3. With or without questioning

C) Booking / Interrogation

1. identification procedures

2. with or without a search

D) Initial Appearance

1. Felony cases:

(a) Informs criminal of rights

(b) Appoint attorney if needed

(c) Prosecutorial discretion begins

2. Misdemeanors:

(a) sometimes, the trial begins here

E) PreTrial Procedures

F) Trial

G) Verdict

H) Sentence

I) Appeal

J) Collateral Attack – Petitioning for Writ of Habeas Corpus

Fourth Amendment

I. When is the fourth amendment implicated?

A) Person

1. Foreign property of nonresident alien is not covered by the fourth amendment.  – Verdugo-Urquidez
2. Undocumented aliens probably are covered by 4th amendment.  Living in the US is probably a significant enough connection for the Verdugo court.

B) Gov’t Official in Official Capacity

1. Soldal

2. Private Persons

(a) If a private person violates the 4th amend., the government can use the results.  (Private papers taken from safe blown open, desk drawers forced open)  Burdeau v. McDowell
(b) Private persons can be government agents, in which case they are bound by the fourth amendment.  Skinner
(c) An airline employee was an agent because the DEA encouraged the action and the employee expected a reward.  Walther
3. Subsequent Searches

(a) Subsequent search by gov’t implicates 4th amend.  Walter
(b) A partial invasion does not justify a larger invasion.  

(c) Reopening packages is NOT a subsequent search.  It’s ok to reopen what you already opened.  Jacobsen
(d) Reopening after a controlled delivery is valid.  Andreas
(i) Customs found drugs, resealed package and mailed it.  D received package, takes it into house and cops search without warrant.  ( OK.

(ii) The 4th amendment would be implicated only if there is a substantial likelihood that the contents changed during delivery.

4. Foreign Gov’t Searches

(a) Unless subsequent involvement by US cops or extreme circumstances.

C) Reasonable Expectation of Privacy

1. (Old rule : required physical intrusion into space.  Olmstead, Goldman)

2. 4th amend. applies where the person had a reasonable and justifiable expectation of privacy.  Katz
(a) Katz closed the phone booth door

(b) “4th amendment protects people, not places”

(c) Two Prong Test

(i) D has expectation of privacy

(ii) Public accepts that as reasonable

3. Limitation – Assumption of Risk in Public

(a) Exposure to third parties destroys expectation of privacy

(b) If the public could get the information, the cops can get it.

(c) Items that are held out to the public

(i) 3rd Party Consent - White
(ii) Bank records - Miller
(iii) Pen registers (numbers dialed) - Smith
(iv) Handwriting - Mara
(v) Person’s voice - Dionisio
(vi) Paint on outside of car - Cardwell v. Lewis
(vii) Cordless phone - Neisler
(viii) Trash - Greenwood
(ix) Leaving # on Pager – Split

(1) If pager is on – assumed the risk - Meriwether 6th Cir.
(2) If have to turn on – didn’t assume, search - Chan ND Cal.
(x) Homeless’ Possessions – Split

(1) In bag / box – didn’t assume risk 
- Mooney Conn.
(2) No r.exp. for possession on private property - D’Aguanno 11th Cir.
(xi) Bathroom Stall

(1) Do have a r.exp. of privacy (assuming there are doors, etc.)  (??)

(xii) Undercover Agent

(1) Cop pays social visit, rummages through papers ( 4th is implicated

4. Location, Location, Location

(a) Home

(i) Maximum protection

(b) Open Fields Doctrine

(i) Areas outside the house and nearby outbuildings are held out to the public.  Plants growing in an open field may be searched.  Oliver
(ii) Applies to observation only, you can’t dig up the fields.  – Husband v. Bryan 5th Cir.
(c) Outbuildings

(i) Four factors in determining whether outbuildings are within the curtilage - Dunn
(1) Proximity

(2) Whether or not it’s enclosed

(3) Nature of the use of the building

(4) Steps taken to protect the area from observation

(ii) Climbing poles, other apts., ladders, etc. are all probably ok.

(d) Fly Overs

(i) Police may observe from the air, as long as they’re in public airspace.  Even if D put fence around area. – Ciraolo.  Even where D partially covered roof of greenhouse.  – Riley
(ii) The fact that the public could get a helicopter and hover over property is enough.  – Riley plurality  Mere possibility that public could is not enough.  – Riley dissent
(e) Jail

(i) There is no reasonable expectation of privacy in jail.  – Hudson  Cavity searches after contact visits are ok.  – Bell v. Wolfish
(f) School

(i) There is some reasonable expectation of privacy in public schools.  – NJ v. TLO.  Searches are reasonable if school officials have reasonable suspicion.  

(g) Work

(i) There is some reasonable expectation of privacy at work.  Psych for state hospital had r.exp. in desk and file cabinets in office, but search was reasonable because had r.susp. that he had stolen gov’t property.  – O’Conner v. Ortega
5. Sensory enhancement

(a) Thermal Imaging is ok.  – Pinson
(i) Only detects heat that’s vented to the public.    Analogous to the canine sniff.  

(b) Beepers

(i) Tracking public movement is ok because they can just follow him along the roads anyway.  – Knotts
(ii) Placing the beeper into the can was ok.  Once they turned it on to obtain info on inside of house it was a search.  – Karo  (??)

(iii) 3P carrying beeper or in stolen property – maybe not a search based on Karo analysis.

(c) Flashlights are ok.  – Texas v. Brown
(d) Telescope seeing activities that are not visible with the naked eye is not ok.  ​– Taborda
(e) Binoculars seem to be ok.  – Lace
(f) Expensive cameras taking pictures from the air are ok, as long as they’re generally available to the public.  – Dow Chemical
(g) Pinson, Knotts, Karo

6. Illegal Activity

(a) There is no legitimate privacy interest in illegal activity

(b) Canine Sniffs

(i) Canine sniff of closed luggage for drugs is not a search because it could only reveal the presence of drugs.  There is no private interest in contraband.  (90 minute seizure of luggage while waiting for dog to arrive was a 4th A violation)  – Place
(ii) Dog alert is not automatic probably cause to search, but a factor (dogs can screw up). pg. 58

(iii) It’s ok if the dog rips it open (wasn’t done at police encouragement).  – Lyons
(iv) Don sniffing outside an apartment IS a search.  You have a greater expectation of privacy in the home.   – Thomas
(1) Cf:  Dog sniff outside Sleeper car isn’t a search.  - Coyler
(c) Chemical Analysis

(i) Field Tests are ok because they are not invading any legitimate interest in privacy (because contraband).  – Jacobson
(ii) 3P gives gov’t pills and gov’t tests them is a search because it wasn’t clear they were contraband.  – von Bulow
(iii) Blood / Urine Testing is definitely a search because it reveals private info as well as drugs, is extremely invasive and embarrassing.  

D) 4th Amendment Intrusions must be reasonable - Winston v. Lee
II. Warrants

A) General Info

1. S&S is presumed unreasonable if done without a warrant

2. Bypassing warrant requirement leaves searches at the discretion of cops on the scene

3. PC prevents unjust searches, and particularly prevents arbitrary searches, neutral & detached puts barrier between the citizen being searched and cop competitively ferreting crime.  – Johnson
B) Warrant Requirements

1. Neutral and Detached Magistrate

(a) Must make call himself (no rubber stamp).  – Nathanson
(b) An executive branch officer is NOT neutral.  – Coolidge
(c) If they’re paid for each warrant issued, it’s NOT neutral.  – Connally
(d) If Magistrate assists in the search, it’s NOT neutral. – Lo-Ji Sales
(e) Magistrate must be able to determine PC, there is no legal training required.  – Shadwick
2. Oath and Affirmation

(a) Specificity and written documentation

3. Probable Cause

(a) General info

(i) Cop is presumed to be telling the truth.

(ii) Only question is whether there is enough evidence for PC

(iii) Citizen informants are reliable (because they’re coming forward for the good of society and for fear of their own safety)

(b) Informants

(i) Two – Prong Test to Determine PC for Informants (Spinelli)

(1) Reliability / Credibility of the Informant

a. They are reliable if they’ve given good info in the past.

b. Detail alone is not enough reason to believe the informant.

c. If not, cops must corroborate by checking to see if info predicts.  – Spinelli
i. In Spinelli, all the corroborating evidence could have been innocent.

(2) Basis of knowledge

a. Informant must provide basis for information (how do they know??)

b. Unclear basis

i. If they have an unclear basis but have enough detail in the story it can imply that they saw it themselves and that can be sufficient.

c. Corroboration of detail / Prediction

i. Corroboration of innocent details allows the inference that the illegal detail is also true because the citizen informant is accurately predicting the Ds behavior and that’s hard to do.  It implies first hand knowledge.  – Draper (going to Chicago, train case)

(ii) Totality of Circumstances Doctrine for Informants

(1) One strong prong can balance one weak prong.  – Gates
a. Prediction appears to be the strongest form of evidence.

b. Gates – anon letter with travel plans to and from Florida, etc.  This was enough for probable cause, even though it’s innocent behavior… (see Draper case above)

(2) Mass v. Upton
a. Tip described stolen goods, knew of raid on motel and who rented the room, explained connection between goods in motel and mobile home at Ds house.  Had a motive to stay anon because D would kill informant.  (  enough evidence for probable cause under totality test.

(3) Peyko
a. Anon tip that receiving drugs through FedEx, cops corroborated that D used FedEx regularly ( enough for PC

(4) Prandy-Binnett
a. Cops could see taped up brick in bag ( enough for PC

(5) Leake 6th Cir.
a. Anon tip said smelled mj in house, past drug user, saw mj in basement.  Cops corroborated house had basement, saw no unusual activity.  ( NOT PC because tip had no names, dates or predictive value

(c) Mistaken Arrests

(i) Mistaken arrests can still count as probable cause.

(ii) Cops have detailed description, arrest the wrong guy (tip left out clean shaven) but D had drugs on him.  ( PC because the cops were well-intentioned.

(d) Staleness

(i) Case by case analysis

(ii) 2 weeks old - Not stale because amount of drugs indicated ongoing operation.  – Ponce 2nd Cir.
(iii) 2 years old – Not stale regarding long-standing drug cons – Harris 11th Cir.
(iv) 2-15 months old – Not stale because EW says child porn never get rid of the stuff.  Harvey 3rd Cir.
4. Sufficient Particularity

(a) A warrant  must describe with reasonable certainty the place to be searched and the  items to be seized.  - Garrison
(b) Location

(i) Need reasonable cause to believe stuff you want to seize is at that location.

(ii) Searches of property belonging to persons not suspected of crimes are permissible as long as PC exists to believe that evidence of someone’s guilt will be found.  – Zurcher v. Stanford Daily
(iii) Attorney’s Records

(1)  Can’t be search unless the atty is suspected of wrongdoing or there is a threat of destruction

(iv) Mistake in Location

(1) A  mistake in location can be ok.  Garrison police got warrant for “3rd floor apartment”, turned out there were 2.  Warrant upheld because their actions were reasonable in light of the info available to them.  – Garrison
(2) If it’s described with enough particularity to allow officers to find with reasonable effort despite mistake in address, it’s valid.  – Lyons 8th Cir. (wrong address)

(3) If only info in warrant is wrong, it’s not valid.  – Ellis 11th Cir. (warrant said 3rd mobile home, occupants in 3rd said Ds lived in 5th)

(v) “Premises” included detached structures on the property.  – Earls 10th Cir.
(vi) Persons are NOT included in “premises”, but split on property held by persons.  

(c) Items to be Seized

(i) If the search is reasonable, the police may search for and retrieve:

(1) instrumentalities of the crime (burglar’s tools)

(2) fruits of the crime (stolen goods)

(3) contraband (illegal drugs)

(4) mere evidence of the crime (as long as there is PC to believe the item is connected to criminal activity.  i.e. blood stained clothing) – Warren v. Hayden
(ii) The warrant must be particular (lot 13 vs. lot 16).  – Andresen v. Maryland
(iii) What’s particular depends on what the cops know

(iv) If the warrant is overbroad, it will NOT taint the entire search.  Items correctly listed and seized can still be used.  

(d) Anticipatory Warrants

(i) Are ok but must be explicit regarding the triggering event. – Garcia 2nd Cir.
III. Warrant Execution

A) Execution must be reasonable

1. The concept of reasonableness governs al 4th A actions, and can even trump having a warrant.

B) Examples

1. Cops who got lots of evidence, and then forced surgery to get bullet out of body went too far.  It was unreasonable.  – Winston v. Lee
2. You can’t go into a purse looking for a stolen TV.

3. Looking for drugs can go almost anywhere.

(a) But a search warrant does not allow endoscopy to get drugs.  – Nelson 8th Cir.
4. Knock and announce rule

(a) Unannounced entry at night might be reasonable.  – Wilson v. AR
(b) Knock and announce rule is a prophylactic (like Miranda)

(i) Door already open?  ( go in

(ii) D opens door and you stick foot in?  ( go in

C) Assistance by 3Ps

1. If you have PC, you can force unwilling 3Ps to aid (force phone company to install pen registers).  – US v. NY Telephone
D) If you wait too  long…

1. The PC can disappear and the warrant will become invalid

E) You don’t have to have the warrant in hand to search (but must serve and get beforehand)

F) Better, but not required to search in the presence of the owner.

IV. Warrantless Arrests

A) Police can arrest without a warrant when:

1. Felony and D in public – Watson
2. Misdemeanor committed in the presence of an officer.

3. Misdemeanor and D will get away if not arrested now or D may injure himself or others unless arrested.  – ALI
B) Deadly Force

1. Deadly force can only be used when:

(a) it’s necessary to prevent the escape of a felon AND

(b) you have PC to suspect D poses a significant threat of death/ SBI to others. – TN. Garner
C) All claims of excessive force in the making of an arrest are subject to 4th A standard of reasonableness.  – Graham v. Conner
1. Some factors to consider are:

(a) severity of the crime

(b) immediate threat to safety

(c) actively resisting arrest

D) Must Have a Prompt PC Hearing by Magistrate

1. There can be no unreasonable delay (even within 48 hours).  – McLaughlin
2. 48 hours is generally reasonable.  – McLaughlin
3. After 48 hours, the burden shifts to the DA to show that the delay was reasonable.  (and the fact that it takes longer than 48 hours to set up hearing and pretrial is not sufficient)

V. Arrests in Homes

A) You need either a warrant or exigent circumstances to arrest in the home.  – Payton
1. Evidence seized in a warrantless arrest in a home without exigent circumstances is inadmissible.  – Payton
(a) Cops went to Payton’s house, D was gone, found bullet on table, bullet is suppressed.  

B) Limits of “Home”

1. If D leaves the door, there is no warrant required.  – Holland
(a) D had to walk down stairs of apartment building to let someone in who buzzed.  This is considered outside of the home.

(b) So, the cops can wait until D leaves the home. – Bustamante-Saenz 5th Cir. , NY v. Harris
2. Doorway

(a) If cops order D to open door and D is inside ( warrant required,

(b) If D voluntarily opens the door ( no warrant required

(c) If cops stand outside, tell D under arrest and D goes with (with cops never going inside) ( no warrant required.

(i) But this then causes problems if the cops go into the home to secure it afterwards.

3. Homeless – “Home” can extend to “living spaces”

4. Properly rented spaces are homes ( warrant required

(a) Hotel / Motel room – Morales 8th Cir. 
(b) Tent on public campground – Gooch 9th Cir.  

(c) If D has been evicted or it’s period term, no warrant required.  – Larson 8th Cir. 
C) 3P Homes

1. You need either a warrant, exigent circumstances, or consent to search the home of a 3d party.  – Steagald
(a) Otherwise, owner’s only protection is agent’s determination of PC, this would create a general warrant allowing search of all of D’s friends.

(b) An arrest warrant for D is NOT enough to search D’s friends houses where he may happen to be.

2. Plain view evidence can be seized.

(a) But, it violates the 3P 4th A rights if it’s their stuff being intruded

(b) D has no standing to complain about violation of 3P’s 4th A rights

3. No Warrant

(a) If D is caught without a warrant in 3P home there is no suppression. (??)

(i) this is a tricky situation.

4. Overnight Guests

(a) An arrest warrant is required to arrest overnight guests (because they have a higher expectation of privacy than brief guests)

5. Cops can detain occupants while executing search warrant.  – MI v. Summers
(a) Seizure is always reasonable because of the risk of flight and risk of destruction of evidence.

6. Cops cannot automatically search someone present during the execution of the search warrant.  – Ybarra
VI. Stops

A) Stops

1. There must be reasonable suspicion of criminal activity to stop a person. – Terry v. OH
(a) Cop saw two guys walk by store 5/6 times each.  Cop approached, grabbed guy and patted him down for weapons.

(b) Court allowed pat down for officer safety

(c) Court allowed detention because had reasonable suspicion of crime.

2. What is a Detention?

(a) A detention is when a reasonable person would not feel free to leave. – Mendenhall
(i) DEA approach in airport, ID as cops, ask to see ID.  gives ID back (could leave here).  Ask him to accompany them, D consents to search ( NO detention

(ii) Note:  how free to leave would a black woman feel?

(b) Factors to consider:

(i) If a cop says “Halt!” authoritatively

(ii) Physical touching - Hodari
(iii) Threatening presence of multiple officers

(iv) Weapons drawn

(v) Use of language or tone

(c) Consensual Encounter?  4th A not Implicated.  Although if the cop uses their authority to continue the encounter, that probably crosses the line.

(d) If a cop tells D he received information that D is carrying drugs, that is a detention. – Wilson v. Sup. Ct.
(e) Is the Defendant Free to Terminate the Encounter?

(i) The defendant can terminate the encounter when the cop enters the bus because D could leave (but cop was blocking the entrance!).  – Florida v. Bostik
(ii) Cops entering a factory is not a detention because the people are just working there, they are still free to leave.  – INS v. Delgado
(f) It Is A Detention When Defendant Actually Submits

(i) D who ran and tossed rocks at police before they tackled him was not detained until they tackled him.

(1) Note : Cops can use the threat of detention to gets Ds to flee and then use that flight as evidence of reasonable suspicion.


(ii) There is a split in the lower courts about when the detention begins where D initially submits (hesitates, etc.) but then takes off.

(iii) D doesn’t submit until he’s dead when exchanging gunfire with police. – Carter v. Buscher
(g) Duration

(i) It must be of short duration

(ii) Sharpe – 30-40 minutes is ok because the second car fled and cops had to chase

(iii) Bloomfield – 1 hour ok to wait for drug dog.

(iv) Place – 90 minutes too long to wait for drug dog.

3. Pretext for the Stop Does NOT matter

(a) You can stop a car for a vehicle code violation (if there is one) – it doesn’t matter if the cop had a hunch about drugs in the car.  Whren
B) Reasonable Suspicion

1. Cops need to have particular, reasonable suspicion of criminal activity to detain a person.  - Terry v. Ohio
2. Trullo 1st Cir  - High crime area, passenger gets in, short discussion, move to deserted street, more short discussion, cop approaches car, notice bulge, pats down, find knife, arrest for illegal weapon, incident finds drugs.

(i) expertise of officer + short talk + high crime area = r.susp. that drug activating going on

(ii) bulge = r.susp. to frisk him

(iii) weapon = probable cause to arrest

3. Rodriguez 9th Cir.   – Officer in marked car, high crime highway, driver Hispanic, sat straight, hands on wheel, did NOT acknowledge cops (other drivers did), seemed loaded, cops thought smuggling immigrants, found mj.

(a) NO r.susp. because it was only a “hunch”

4. Lower Standard Than Probable Cause – AL v. White
(a) lower standard for both prongs of Gates totality of cir. analysis.

(b) Anon. tip is sufficient corroboration for r.susp. (but not PC for warrant)

(i) Tip that D would leave house, get into car with broken taillight, carrying briefcase with drugs and drive to motel is enough even though there was no briefcase.  (This would not have been enough for PC)

5. Must be Particular, Linking D to a Crime - Cortez
(a) Totality of the circumstances must be taken into account. 

(b) It must raise the suspicion that the particular individual being stopped is engaged in wrongdoing. 

(c) Examples

(i) Terry stops are not limited to prospective crimes (completed crimes are ok as well). – Hensley
(ii) D paid 2100 for 2 tickets from a roll of 20s, tix name did not match phone, HI to Miami for 48 hours (round trip takes 20), nervous, no luggage. - Sokolow
(1) all facts innocent by themselves but together = r.susp.

(2) used a drug profile

(3) Dissent – that means anything could be suspicious

(4) Later:

a. can’t just apply that list, not an exhaustive list

6. Running away can count as reasonable suspicion.  - Wardlow
7. 3P Information

(a) Reasonable suspicion can be based on 3P info. – Adams v. Williams
(i) Person told cop D had fun, narcotics, cop goes to car, tells to open door, D rolls down window instead, cop reaches into belt and grabs gun.

(ii) 3P predicted gun = PC to arrest for unlawful possession.

(iii) search incident to arrest reveals heroin.  

8.  Race

(a) Courts are split on whether race can be used to constitute reasonable suspicion.

C) Officer Safety Aspects of Detentions

1. Terry Frisk

(a) Can only look for weapons

(b) Don’t have right to prod, squeeze and open small hard object that was obviously not a weapon.  – Dickerson
(c) Most courts give deference to cops determination of danger

(i) Justified : drunk, nervous guy backing away, cop frisked and found gun.  – Rideau
(ii) Not Justified : Cop finds person who looks like suspect described by informant, detains, frisks and finds gun.  - Russ
2. Cars

(a) Protective Search (of Vehicle Interior for Wpns)  

(i) Terry also allows protective searches of areas to ensure officer safety. – Michigan v. Long
(ii) Arrestee’s companion?  Courts are split.  (of course you can frisk them if you r.susp. to fear them

(b) Ordering Occupant Out of Car

(i) bright line rule (no extra r.susp. required)

(ii) Can also order passengers out of the car.  – MD v. Wilson
(iii) Cops can do a limited entry of the car to move stuff off of the VIN.  – NY v. Class
3. Houses

(a) Protective Sweep of House

(i) May do a protective sweep of the house, look in places where people might be hiding but you must have a r.susp. that others are in the area.  – MD v. Buie
(ii) May also sweep inside house if arrest occurs just outside the home.  – US v. Henry
(iii) However, a warrant to search a place (a bar) does not automatically gives the cops the right to frisk anyone there.  – Ybarra v. IL
4. Force

(a) Cops can use force for safety (guns, cuffs) if there is r.susp. / they’re really scared. 

(i) Cops draw guns to detain re: drugs.  – Alexander
D) Investigative Techniques During Terry Stops

1. Request for ID – Holzman
2. Canine sniff – Bloomfield
3. Full sobriety tests are too intrusive.  – Carlson
(a) limited sobriety tests may be ok.  – Wyatt
4. NO FISHING

(a) Cops see D coming out of house under surveillance, takes paper bad to bank, see him at another house, D drives evasively, cops pull over, registration matches original house, D consents to search of car – nothing found.  D says never been to house, cops take back ask again, continuing ?ing.  D admits having key, consents to search of house, find money laundering operation.

(b) Exceeded the Terry stop when continued to ? after finding nothing in first search.  – Babwah
E) Seizing Property Per Terry

1. Strict if the Person is Delayed too

(a) 90 minutes too long to wait for dog to sniff luggage. – Place
(b) Cops got luggage and searched during D’s 2 hour layover, that’s reasonable.  – Johnson
2. Less Concern if Person Not Detained

(a) Package held for 24 hours is ok because D’s possessive interest wasn’t impacted.  – van Leeuwen
(b) Detaining FedEx package so that it’s 2 hours late is also ok because there was no liberty interest infringed on the part of the D, he was free to go about his business even though the package was late.  – LaFrance
(c) 3 day detain of mail is OK when the dogs are 700 miles away and need time to get there.  – Aldaz
(d) 7-23 day detain of mail is NOT OK when delay could have been 32 hours with diligent police work.

F) Detentions Morphing Into Arrests

1. Detentions can morph into arrests. – FL v. Royer
(a) Forced movement of D ( arrest. 

(i) Taking D’s ticket and taking him to an interrogation room made it an arrest.  – Royer
(ii) Need PC to detain for custodial interrogation.  – Dunaway v. NY
(iii) Need PC (probably) to fingerprint.  – Davis
(1) If cops did field print might be OK per 4th A as an ID method. - Hayes
(b) Forced movement of D for ID or safety ( NOT arrest

(i) Cops saw 2 men matching description of robber near scene of crime.  Cops had r.susp. to detain. – Hicks
(c) There is no absolute time limit for detention ( arrest. – US v. Sharpe
(i) Cops held D 30-40 minutes while chasing down 2nd car, and that was reasonable.

VII. Searches

A) Arrest Power Rule

1. Searches incident to arrest : right to arrest = right to search
(a) Based on Rabinowitz
(b) Exigency isn’t required but doctrine seems to be based on an exigency analysis.

(c) Only arrests count, citations don’t allow for searches.  – Knowles v. Iowa
(d) Once cops have PC, order of search and arrest is immaterial.  – Rawlings
(e) Timing – must be substantially contemporate and in the immediate vicinity.  

(i) Once D is under control, no longer exigent, no search incident to arrest.  Once D is arrested, a search done at another place cannot be incident.  

(ii) Cops can’t impound the car and then search it “incident to arrest.”  - Chambers v. Maroney
(iii) Footlocker searched 90 minutes after arrest at station is not included in incident to arrest.  – Chadwick
2. Custodial

(a) If arrested, cops can search even if NOT custodial.  – Gustafson
3. Can Search Immediate Area

(a) Can search within the grab area.  – Chimel
(b) US v. Robertson
(i) Incident to arrest for driving on suspended license, pat down D, pull cigarette pack from pants because feel something there. Go into the pack because could tell not cigarettes there ( find heroin

(ii) Does NOT matter that there was really no evidence that D could have destroyed for the crime which he was arrested for.

(iii) Probability of finding evidence doesn’t matter.

(iv) There’s a bright line rule allowing custodial search incident (people may be very close together afterwards)

(v) Extension

(1) Most courts extend Robertson to briefcase searches but Roberston fn (??) said that search of possessions is not justified because still have privacy interests in containers.

(c) Can Search Person For Weapons

(d) Can Seize Evidence From Person 


(i) to prevent destruction

(ii) even if unrelated to what person was arrest for – Robertson
(e) Can Search Area Into Which D Might Grab for a Weapon

(i) immediate control only

(ii) limited to room D is in and not through closed doors

(iii) can search even if handcuffed

(iv) cops cannot move s.t. into the grab area and then search – Perea
4. Can Follow D Wherever He Goes After Being Arrested  - Washington v. Chrisman
(a) After arrest, cop followed D into room to get ID, while in doorway saw drug stuff in plain view.

5. Can Force Limited Entry for Health / Safety of D – US v. Butler
(a) Cops made D go inside after arrest to get shoes, follow and seize weapons

6. Arrest Often Causes Exigent Circumstances – Socey
(a) Arrests outside of large drug operation allowed cops to search inside because such a large operation probably had a look out system and drugs are easily destroyed.   – Socey
(b) Essentially created per se rule for drug busts.

(c) But, you do have to have a reasonable belief that there is a 3P in the building.  If there is no one else in the building ( no exigent ( no need to search

7. Protective Sweep

(a) Protective sweep with reasonable suspicion is OK.  – MD v. Buie
(b) Quick limited search of the premises for officer safety

(c) Just like Terry, must have reasonable suspicion that dangerous person might be around.

(d) Limited to areas where a person might be hiding

8. Car Arrests

(a) If arrest occupant, can search the passenger compartment.  – NY v. Belton
(i) Arrested all in car for possession of mj, searched all, searched car, found jacket in backseat, opened pockets, found coke.

(ii) Can’t search trunk

(b) Passenger compartment is always in control of occupant.

(i) Generally includes any area grabbable from passenger (like hatchbacks)

(c) Containers

(i) Can search any containers in the car, regardless of whether could contain evidence or weapon.  Bright line rule like Robinson.

(ii) Can search closed glove box or consoles within passenger reach

(iii) Generally limited to not damaging the car.

(d) If Person is Away From Car When Arrested (SPLIT)

(i) D gets into cop’s car for drug deal, search car D came in.  – Franco
(ii) D start walking to bar, arrested, search car.  ( VIOL.  – Strahan
(iii) D arrested outside car, connection to car unknown until after cuffed, court applied Chimel and said passenger was not within grab area.  – Adams
(1) Belton is limited to occupants or person linked affirmatively with the car prior to arrest.

9. Belton vs. Chadwick

(a) Belton

(i) Open containers in passenger

(ii) Most courts follow this

(b) Chadwick

(i) No reason to open at station 90 minutes later because no worry re: weapons of destruction of evidence.

(ii) US v. $639,558 – did not allow search after D cuffed to chair because no exigency existed at time of search.

B) Exigent Circumstances – Searching for D or Weapons
1. If there are exigent circumstances, you need probable cause but not a warrant to search.

2. Need exigent circumstances based on the particular facts of the case.  Arrest of the D is not necessarily enough to show that the evidence may be in danger. – Vale v. LA
3. Definition

(a) Belief that the evidence will be gone or destroyed if you don’t search now.

(b) Dorman Factors

(i) gravity of offense

(ii) reasonable belief D is armed

(iii) clear PC that D committed crime

(iv) strong belief D is on premises

(v) likelihood of escape if not apprehended

(vi) peaceful circumstances of entrance

(c) If cops had opportunity to get warrant, there is automatically NO exigent circumstances.

(i) Cops usually argue that didn’t have PC until exigent arose OR that shouldn’t be required to get a warrant as soon as have PC because it could interfere with investigation, etc.

(ii) Telephonic Warrants

(1) If a telephonic warrant is possible, you have include that in the calculation of exigent.  – Cuaron
(2) 30 minute wait for backup was enough time to get telephonic warrant.  – Patino
(iii) Seize and Wait

(1) Cops may seize premises and wait for warrant. 

(2) Cops had PC to arrest, entered apt to arrest co-D, protective sweep, saw evidence of drugs.  Waited in apt. for search warrant (took 19 hours because of admin. snafu) ( OK

(3) Seizure affects possessory interests not privacy interests.

4. Hot Pursuit

(a) Hot pursuit will excuse an arrest warrant and will excuse a search warrant where a search of the area must be conducted in order to find and arrest the suspect. – Warden v. Hayden
(i) Cops looked in washing machine for weapons, found incriminating clothing.  That’s ok.

(b) D has to be aware that he’s being “hotly pursued.” – Welsh v. Wisconsin
(i) D drove erratically into ditch, walked home.  Police went to address listed on registration, then arrested.

5. Police and Public Safety

(a) Don’t need a warrant (just PC) if the delay would pose a risk to the police or the public.

(b) Evaluate Risk From Officer’s Point of View

(i) A reasonable cop could have seen a threat to public safety where crazy man shouted at guy towing his truck then retreated into the house.  – O’Brien v. City of Grand Rapids
(ii) Often find evidence against occupant when original entry was for the protection of occupant.  – O.J. Simpson, Riccio
(c) Fire Safety

(i) Firefighters do NOT need warrant to enter to put out fire and to investigate cause for reasonable time after.  – MI v. Tyler
(1) initial investigation after fire – OK

(2) second search several hours later – OK

(3) third search, days later – NOT OK

(ii) Once the origin of the fire is discovered and the fire is under control ( STOP, you need a warrant to go further.

6. Destruction of Evidence

(a) Courts often accept threat of destruction of evidence in drug cases. - McDonald
7. Seriousness of Offense

(a) There is no “scene of the homicide” exception to the warrant rule. – Mincey v. AZ
(b) A serious offense doesn’t automatically create exigency (especially when the suspect has already been arrested – can always just seize the room and wait for the warrant)

(c) A warrantless search of a home for a minor offense is hard to be reasonable.  Welsh v. WI
8. Creation of Exigency

(a) Cops can’t create exigency (by announcing their presence, etc.) but they don’t have to go out of their way to avoid it either.

(b) It’s ok for the cops to call D and anon. tell him that his co-D has been arrested so that D would leave motel so he could be arrested without a warrant. – Rengifo
(c) Where there’s no evidence that the cops ever intended anything but a warrantless search, that’s NOT OK and is a creation of exigency when they knock on the door and announce.  - Timberlake
C) Administrative Search

1. Non criminal and unrelated to criminal investigations

2. Requires a balance

3. Safety Inspections

(a) Don’t have to PC for that particular building, area wide inspections are permissible.   – Camera
(b) If a business is open to the public, there are no standards required for an inspection.  – Donovan v. Lone Steer
4. Inspections of Highly Regulated Industries

(a) Don’t need warrants for inspections of highly regulated industries, even for criminal investigations.

(i) Warrantless search of junkyard ok because highly regulated so reduced expectation of privacy. – Burger
(ii) FBI follows truck and suspects drugs.  Calls DPS and says drugs and no plates.  DPS stops and ask for bill of landing, didn’t have.  DPS looks through inspection port, smells mj.  That is OK.  – US v. Hernandez
(b) There has to be a substantial government interest pursuant to which the inspection is made.  – Burger
(c) Warrantless inspection must be necessary to further the scheme.  – Burger
(i) Reg. car dismantle co’s because car theft is such a problem.  – Burger
(ii) A search of rabbit farm could be surprise even with a warrant.  Warrants for routine inspections bring unnecessary increase in costs, and impair functioning.  – Lesser v. Espy
(d) Scheme must be regulat and certain to substitute for warrant.  Regs inform co’s of reg. inspections, their scope, and that only during business hours.  – Burger
(e) There is a stricter scrutiny of Inspections done by cops.  – US v. Johnson
(i) FBI agents get info that D is smuggling endangered animals.  Statute allows state inspections of taxidermists and the FBI participated.  Court said the admin. inspection was just law enforcement.

5. Special Needs Cases

(a) Special needs cases require reasonableness.

(b) School students

(i) R. susp. is enough to inspect.  – NJ v. TLO
(ii) Random drug testing of athletes is OK because school had bad problem with drugs and student safety concerns.  3 Considerations of reasonableness:       

(1) students had reduced privacy interest, athletes even less because of locker rooms

(2) limited intrusion because monitor just listens

(3) compelling gov’t interest especially since athletes are role models.   – Vernonia
(c) Drug Testing

(i) There’s a compelling need for drug testing of railroad workers because of public safety re: train wrecks.  No individualized suspicion required.  There’s a diminished exp. of privacy because highly regulated industry.  – Skinner
(ii) Customs Agents

(1) There’s a special needs that goes beyond law enforcement for customs agents and drugs.  Drug test is required for employment.

(2) No discrimination because employee decides to apply for job (neutral triggering event).  Highly hazardous job problem outweighs the fact that there was no documented drug   problem. – Van Raab
(iii) Candidate for Governor cannot be forced to take a drug test.  Not sure if drug testing plan would be effective.  People with minimal privacy interests could not be subject to drug testing that relatively non-intrusive.  – Chandler
(d) AIDs Testing
(i) Mandatory AIDs testing for Ds convicted of prostitution or sex crimes is ok because stopping AIDs is a special need.  – Adams
(ii) Random testing of prisoners is OK without showing a problem.  – Dunn v. White
(e) Roadblocks and Suspicionless Seizures
(i) Need r.susp. to stop motorist and request ID.  Court is concerned with officer’s discretion in making the stops, but a stop point might be ok.  – DE v. Prouse
(ii) Checkpoints – Suspicionless stops are ok at checkpoints. 

(1) Suspicionless border stop is ok because permanent checkpoint and gov’t interest in stopping illegal immigrants. – Martinez-Fuerte
(2) Temporary sobriety checkpoints are OK (it’s a seizure but it’s ok).  The stop is so limited and no discretion was used to it’s allowed without suspicion – MI Police v. Sitz
(f) Border Searches

(i) PC is not required, only need reasonableness because there is a special need.  

(ii) No PC, warrant or suspicion required.

(iii) Mail crossing border is also subject to search.  – Ramsey
(iv) Searches must be routine to be done without PC, warrants or suspicion. (similar to inventory searches)

(1) Factors for Determining if Routine (Braks)

a. Exposure of intimate body parts

b. Physical contact between officer and D

c. Force used

d. D exposed to pain or danger

e. Overall manner of search

f. Abrogation of Ds reasonable expectation of privacy

(2) Examples

a. Searching whole car and trunk is OK.  – Sandoval Vargas
b. Drilling hole in boat is NOT routine and NOT OK.  – Puig
c. Making D take off artificial leg is NOT OK.  – Sanders
d. Pat down, lifting back of shirt is OK.  – Charleus
e. Forcing to lift skirt, drugs in girdle is OK.  – Braks
(v) NonRoutine Searches Require R.Susp. – Montoya de Hernandez
(vi) Searches away from the border are ok if they are tantamount to border crossing.  – Ivey, Torres
(vii) Justification Depends on Kind of Checkpoint

(1) Permanent ( Nothing required

(2) Temporary ( R. susp.

(3) Roving Patrols ( R. susp. to stop, PC for any further intrustion.

6. Inventory Searches

(a) Public Safety

(i) Searching a cop’s car after an accident to get his gun out of the car for public safety reasons is ok.  Therefore, bloodstained clothes in plain view in car were admissible against the D. – Cady v. Dombrowski
(b) Inventorying Seized Property

(i) Inventory search of car (including breaking open glove compartment) is ok to protect cops from false property claims, to protect owner’s property interest, and to protect the public from anything dangerous.  – SD v. Opperman
(1) Can open all containers in seized vehicles, with standard policy (so no discretion).  – Bertine, Wells, Parr (selectively opening containers is NOT OK, must have policy)

(ii) Personal Property

(1) Inventorying personal property is ok too. – IL v. Lafayette
(2) Although it may pose a problem if D is to be released immediately.

(c) Impound and Search Must Serve Interest of Inventory Searches

(i) Cannot impound locked car in attached garage

(ii) Cannot vacuum for fibers as part of inventory search.

D) Consent Searches

1. No PC, warrant OR suspicion required, scope is determined by the individual

2. Voluntary Under the Totality of the Circumstances

(a) Consent is based on totality of circumstances rule.  Waiver does not have to be knowing or intelligent.  – Schneckloth
(b) Burden is on the gov’t to show consent.  – Bumper
(c) There are 6, nonexhaustive factors:  - Gonzalez-Basulto
(i) voluntariness of D’s custodial status

(ii) coercive police procedures

(iii) extent and level of D’s cooperation with cops

(iv) D’s awareness of right to refuse consent

(v) D’s education and intelligence

(vi) D’s belief that no evidence will be found

(d) Attitude towards authority is too vague to be considered.  (we submit to cops in my country).  – Zapata
(e) D doesn’t have to be told of the right to refuse.  – Scheckloth
(i) If told, tends to show consent.  – Mendenhall
(f) If consent is ambiguous, D must protest once search begins to preserve.  - Price
(g) Can’t hold a person passive refusal to consent to a search against him.  – Prescott
3. 3P Consent

(a) 3P consent is OK for joint belongings.  – Frazier v. Cupp
(i) Actual Authority 

(1) If there’s actual authority, the consent is valid.  – Matlock
(2) Actual authority overrides apparent unreasonable reliance.  – Chaidez
(ii) Apparent Authority

(1) Apparent authority is OK if reasonable.  It was reasonable for cops to believe girlfriend giving consent for “our apartment” even technically she had moved out.  –Rodriguez
(2) Room clerks can’t consent for hotel rooms.  – Stoner
(3) Live in babysitter lack for master bedroom.  – Dearing
(4) If the situation is ambiguous, cops must investigate further.  –Whitfield
(5) There is a presumption of joint control.

4. Common Family Areas

(a) Parents can probably consent for entire premises.  Peterson
(b) If the space is reserved for kids specifically, parents can’t.  – In re Scott K.
(c) Siblings OK for joint rooms.  – Boston
(d) Reluctance to allow minors to consent. – Davis v. GA
5. Exceeding Scope of Consent

(a) Touching genitals exceeds scope of consent to search person.  – Blake
(b) Consent to let cops in to check ID is NOT consent to search apartment for 7 hours.   – Towns
(c) Scope is Defined by the Object of the Search

(i) If D agreed to search car for drugs, that included containers in which drugs could be found.  – Jimeno
(d) Ambiguity is Construed Against D

(i) So – cops can go to extremes

(ii) D has the burden of limiting the scope of the search.

(iii) Consent for house includes breaking into attic with sledgehammer.  – Ibarra
(iv) Consent for car included unscrewing secret compartments.  – Torres
(v) Consent for car DOES NOT INCLUDE slashing spare tire.  – Stickland
6. Withdrawal of Consent

(a) Must be clear and before the cops find anything.  – Dyer
(b) Can be Suspicious  (SPLIT)

(i) Technically it shouldn’t create suspicion, but if patent ( consider the totality of the circumstances.  – Carter
(ii) Withdrawal should not go to totality.  – Wilson
7. Disagreements

(a) If cops and D disagree on whether consent was given ( cops.  – Heath
(i) Court believed cop on how consent discussion went.  Requires extrinsic evidence to find clear error in court’s believing one witness over another.  OR if the witness is so internally contradictory that reasonable trier could not believe it.

E) Plain View Seizures

1. During warrant search or exceptions.  

2. Items Seized that were in Plain View are Ok when:

(a) Officer’s initial entry was lawful

(b) Item is observed when officer confining search activities to permissible scope of that intrusion

(c) It is immediately apparent that the item is contraband.

3. It was ok for cop to seize weapons in plain view when had warrant for look because they had no privacy exp. if they were in plain view.  – Horton v. CA
(a) 4th A is implicated because seizure implicates possessory interest which implicated the 4th A.

4. Search Preceding the Plain View Must Have PC 

(a) – AZ v. Hicks
(b) Cops moved turntable to see serial #, called in and verified that it was stolen.  Court said that because learned new info (serial number) it wasn’t in plain view.

(c) Plain Touch

(i) Can get PC from ‘Plain Touch’, but it must be the initial touch.

(ii) Terry frisk, felt small, hard pea shaped object, cop poked and prodded object, then decided felt like crack.  

(iii) SC said that you can’t poke and prod around, that’s a further search because you learn extra info than the initial look or touch.  – MN v. Dickerson
F) Automobile Exception

1. Need probable cause but you don’t need a warrant to search a car.  – Carroll
(a) Carroll – Bootlegging highway, cops knew from 2 mos earlier that Ds were bootleggers, recognized them on the highway, stopped and searched the car. Ripped up the seats to get the gin.  This was allowed because of the mobility of the vehicle (couldn’t get a warrant).  Can search entire car, including trunk.

(b) A warrantless search is ok if have PC. – FL v. Meyers
2. Time Limitations

(a) Cops can either search the car immediately upon arrest, without a warrant, or they can seize the car and wait for a warrant.  Where the cops arrested the couple driving, taking the car and searching it at the police station was too long of a wait, it was no longer incident to the arrest.  – Chambers v. Maroney.
3. If Cops Have a Warrant…

(a) If you have a warrant, you had better not screw up the search.  If you have a warrant then you can’t argue you couldn’t get one.  Cops got warrant, searched car repeatedly, then warrant held defective.  Can’t use the Carroll doctrine because of the absence of exigency.  – Coolidge
4. Mobile Homes

(a) Diminished expectation of privacy. – CA v. Carney
(b) Not like a house because it has a license place, etc.

(c) Might be different if connect to utilities, etc.

5. Movable Items in the Car

(a) There is no warrant required for movable items in the car.  – CA v. Acevedo
(i) There is no distinction between PC for the car and PC for containers in the car.  Cops can search the car and any containers in it that they have PC to believe have contraband in them.  – Acevedo
(b) If cops have PC to search entire car and contents (for drugs, etc.) they can search containers (paper bags, etc.).  – Ross
(c) If cops only have PC to search particular container (footlocker, suitcase) they don’t have PC to search entire car and any other containers in it.  – Chadwick, Sanders
(d) Time Limit

(i) There is no time limit for search of containers taken from car.  – US v. Johns  (but it can’t take forever)

(e) Occupants

(i) Can’t search occupants of car (or house) without a warrant.  (It would be weird if you could!)

G) ATTACK PLAN

1. Was there an arrest?

(a) Was D isolated?

(b) Was D taken into custody?

(c) Was D taken into custody against her will?

2. Was the arrest valid?

(a) Did P have probable cause?

(b) Was there an exception to the probable cause rule?

(i) Public place?

(ii) Emergency?

3. Was there a search and seizure?

(a) Was there government conduct?

(b) Did D have reasonable expectation of privacy?

(c) Was there a warrant?

(i) Was the warrant valid?

(ii) Is there a good faith exception?

(d) Was there an exception to the warrant rule?

(i) Searches incident to arrest

(ii) Automobile searches

(iii) Items in plain view

(iv) Limited stop and frisk 

(1) Was there an articulated, reasonable suspicion?

(v) Searches of public school children by school officials

(1) Was there reasonable suspicion?

(vi) Consented searches

(vii) Limited emergency exception

(1) Hot pursuit

(2) Evanescent evidence (??)

(3) Public safety

VIII. Exclusionary Rule

A) Exclusionary rule applies to federal court and federal officers.  – Weeks
B) Applies to States

1. Due process violations do NOT require exclusion.  – Wolf v. CO
2. Due process violations DO require exclusion, applies to states as well as federal courts. – Mapp v. Ohio
3. Rationale – deterrence

C) Violating State Laws

1. Cases generally hold that state law need not be followed by either federal or state officers, when the evidence is offered at trial.

2. If the state only violates state law, there is NO exclusion in federal court unless state standards are incorporated into federal law.  – Wanless
D) Violating Federal Laws

1. Courts are reluctant to exclude evidence based on violation of federal laws

2. Exclusion is not required unless the search would not have otherwise occurred or would not have been so abrasive if the Rule had been followed or there is evidence of intentional and deliberate disregard of Rule 41.  – Schoenheit
E) Motion to Return Seized Property

1. There is no notice requirement.  – City of West Covina v. Perkins
2. Attacking the Warrant

(a) One can only attack the truthfulness of the affidavits if there are:

(i) allegations of deliberate falsehoods OR  - Franks v. DE
(ii) reckless disregard for the truth – Franks v. DE
(iii) and it is a material misstatement (meaning there would be no PC without it)  - Campbell
(b) A 3P lying to the officer who then writes the affadavit is not a Franks violation.

(c) D has the burden of challenging the warrant.

3. Warrantless Searches

(a) The gov’t has to satisfy the search by proving by a preponderance that an exception to the warrant requirement was satisfied.  – Hurtado
4. Standing

(a) Standing requires a reasonable expectation of privacy in the area searched.  – Rakas v. Illinois
(b) Passengers have no r.exp. of priv.

(i) because don’t own or possess

(ii) driver and owner are only ones who can complain

(iii) passenger can complain only about the stop itself and his/her person –Carter
(c) No Automatic Standing Doctrine

(i) Simply owning or possessing something doesn’t give you automatic standing.  – Salvucci
(ii) D can not object to search of 3P’s purse which revealed D’s drugs.  – Rawlings v. KY
(d) Courts can’t suppress evidence unless the party with standing complains.  – Payner
(i) Cops stole briefcase to get docs against D, even though search is illegal, D can’t complain because no standing.

(e) Being in Someone Elses’ Home

(i) Visitors had no expectation of privacy while bagging cocaine in someone else’s apartment.  – MN v. Carter
(f) If you disassociate yourself from a property, then you lose standing as to that object.  – US v. Boruff
(g) Conspiracy does NOT confer standing.  - Padilla
F) Motions to Suppress / Fruits Doctrine

1. Can be made even if the evidence is contraband, someone else’s property or otherwise not returnable.

2. The suppression goes forward from the illegal act to all things tainted  by it.

3. Prohibits gov’t from directly or  indirectly using evidence that is “fruit of the poisonous tree.”  - Nardone
4. Gov’t can’t be prohibited from prosecuting the person, only the evidence can be suppressed (not the person).  – Ker-Frisbie Doctrine
5. Connection

(a) Where D confessed within 2 hours of his illegal arrest, there was no intervening event that broke the chain, therefore the confession was a fruit of the illegal arrest and must be excluded.  – Brown v. Illinois
(b) Free Will

(i) Where D returned 4 days later and confessed, it was of his own free will and is not connected to the original illegal arrest.  Miranda does not remove taint, free will does.  – Wong Sun
(c) Time

(i) Time alone will not remove taint.  – Taylor v. AZ
(d) A congenial atmosphere and spontaneous confession may indicate there is NO taint.  – Rawlings v. KY
(e) Where there was an illegal search, but the arrest was legal, the following confession is NOT tainted.  – NY v. Harris
6. Standing

(a) Standing regarding illegal search suppresses evidence from future tainted but legal searches.  

(b) Wong Sun – Toy has standing re: illegal entry into his apt., Yee has standing to challenge initial search because it’s fruit.

G) Independent Source Doctrine

1. If the evidence is something the cops could have gotten from another source, not connected to the illegal search or seizure, the evidence is admissible.  – Murray v. US
(a) 1st search illegal, uncovers mj

(b) 2nd search legal ( no exclusion

(i) Was 2d search based on independent source?

(ii) Did 1st search prompt cops to get warrant for 2nd search?

(iii) Was info from 1st search presented to magistrate in 2nd warrant app.?

2. Officer must have plausible reason for saying 1st search was not confirmatory.

(a) Must believe that cops would’ve gotten warrant even without 1st search.  In Murray, cops thought had exigent.

3. If tainted info in warrant, If PC exists without, courts generally do not exclude.  If it’s not key info.

H) Inevitable Discovery Doctrine

1. If the police would have discovered the evidence regardless of their illegal action, the evidence will still be admissible.  The prosecution must show inevitable discovery by a preponderance of the evidence and need not prove absence of bad faith by the government officer responsible for the violation.  – Nix v. Williams
(a) Cops get confession regarding body in violation of 6th A.  Cops had search parties out looking for body, would have found it anyway if had not abandoned search because of D.

2. Primary Evidence vs. Derivative Evidence

(a) Nix:  confession = primary, finding body = derivative

(b) Majority view – admit both.

(i) Where drugs were found in bag (D later confessed), it was i.d. because would have done an inventory search.  Drugs = primary, confession = derivative.  - Andrade
(c) Minority view – Exclude primary evidence

(i) Exclude primary evidence even if would have been i.d. through inventory search.  US v. $639,558
3. Inevitable that Would Have Gotten a Warrant - SPLIT

(a) Johnson, 6th – Exclude

(b) Buchanan, 7th – Admit 

4. Inevitable analysis depends on what would have done, not what could have done.  – Feldhacker
5. Some courts require active pursuit.  – Khoury
I) Live Testimony

1. There is stricter scrutiny on exclusion of live witness testimony.  Exclusionary rule is invoked with greater reluctance.  – Ceccolini
2. Greater reluctance to suppress.  

3. Must be a very close and direct link between testimony and illegal act.

4. Cannot suppress the existence of the witness (i.e. Ker-Frisbie)

5. Admit in-court IDs unless tainted by illegal prior IDs – Crews
J) Proceedings

1. The Exclusionary Rule does not apply to:

(a) grand jury proceedings

(b) civil tax proceedings

(c) INS deportation proceedings

(d) Habeas Corpus proceedings

(e) sentencing proceedings

(f) child protection hearings

2. It DOES apply to forfeiture of NONcontraband.  Can still exclude through the hearing, just can’t use the evidence in the proceedings.  – One 1958 Plymouth Sedan v. US
K) Impeachment

1. If D opens the door on direct, the evidence can be admitted.  – Walder
2. If D opens the door on cross and it’s reasonable related to direct.  – Havens
3. Witnesses

(a) Can’t impeach witnesses with illegal evidence, the threat of perjury is enough.  – James v. IL
L) Good Faith Exception

1. Evidence will not be excluded where police rely  on

(a) A defective search warrant.  – US v. Leon
(i) Major criticism – stunts 4thA because it’s much easer to just go straight to the good faith analysis.  The reasonable cop is an easier call to make.

(b) A facially valid statute or ordinance as it then exists.  – MI v. DeFillippo
(i) Officer’s reliance  on existence of PC must be reasonable

(ii) Get no deterrence from excluding it if officer acting in good faith

(iii) Encourages getting a warrant because if judge screws up, evidence is admissible, but if cop screws up PC on his own the evidence can be excluded.

(c) Legislation that later proves to be unconstitutional.  – IL v. Krull
2. Exceptions

(a) There is no exception If:

(i) Affiant lies / reckless

(ii) Magistrate rubber stamps (very rare) – McCommon v. MI
(iii) Reliance entirely unreasonable

(1) NO reasonable PC

(2) Warrant facially unreasonable

3. Simple carelessness does not render a warrant invalid.  -  ​MA v. Shepard
(a) Murder warrant, recycled form said drugs – not a problem.

4. If warrant doesn’t meet Gates, it’s usually not reasonable but sometimes.

5. If reasonable minds could differ regarding whether it’s overbroad, you admit the evidence.

6. Reasonable reliance on computers and clerical personnel is ok.  – AZ v. Evans
Fifth Amendment

IX. Fifth Amendment

A) 5th A applies in any proceeding where answers may be later used in crim. re: D (Lefkowitz).  It literally only applies in the ct room, but since that would erode the right completely, it’s allowed in all phases of the investigation.

B) Applies in:

1. Forfeiture proceedings (civil, but in nature criminal) – Boyd v. US
2. Grand Jury proceedings – Counselman v. Hitchcock
3. Juvie proceedings – In re Gault
4. Any proceeding where D says that what he says will be subject to criminal prosecution. 

C) Does NOT apply in

1. Probationary hearings.  NOT criminal, compelled test OK.  – MN v. Murphy
2. If NO imprisonment option.  – US v. LO Ward
3. Civil commitment proceedings.  – Allen v. IL
4. SVP proceedings

5. NGI proceedings

D) Privilege

1. Commenting on Privilege 

(a) Cannot comment about a claim of privilege to a jury.  – Griffin v. CA
(b) If comments are made, can get a limiting instruction (but that just draws more attention!)  - Lakeside v. OR
(c) Prosecutor can point out in closing that D had the chance to testify. – US v. Robinson 
(d) Indirect references may be ok.  

(i) Can say that the gov’t case is “uncontradicted.” – US v. Monaghan
(ii) If D was the only evidence that contradicted, some courts do not allow comment.

(e) Prior Silence – Prior trial silence may be used against D later (to impeach only?)  - Raffel v. US.  But silence before a grand jury may NOT.  – Grunewald
(f) Civil Trials – adverse inference may be drawn.  – Baxter
2. Privilege is Personal

(a) Attys cannot claim 5th for client.  – Fisher v. US
(b) Businesses

(i) Collective Entity Rule 

(1) Corporations cannot claim the 5th.  – Bellis v. US
(2) Production by a corp can be used against an individual, but not the fact that a given individual produced them for corp.

(3) Not even corps owned by one person.  - Braswell
(ii) Sole proprietorship CAN claim 5th.  – US v. Doe  

(c) Children

(i) Can require production of a child (via collective entity rule) even though production could get mom in trouble.  – Baltimore v. Bouknight
3. Scope of Privilege – What Is Covered

(a) Only testimonial evidence is covered.  Nontestimonial Evidence is NOT COVERED – Schmerber v. CA
(i) Blood samples – Schmerber
(ii) Police Line Up – Wade
(iii) Handwriting sample – Gilbert
(iv) Voiceprints – Dionisio
(b) Cruel Trilemma

(i) Cruel trilemma controls what is covered.  – PA v. Muniz
(1) Must be something that T/F, an assertion.

(2) Slurred speech is not a test.

(3) What about performance on sobriety tets?  (lower cts say just measuring muscle reflexes is not covered)

(ii) If facts regarding D’s physical condition are obtained through test evidence ( 5th A applies.  

(iii) Testimonial :


(1) D’s answer on when was his 6th birthday.

(2) Gov’t psych evaluation – SPLIT?

a. If based on demeanor only, then nontest.  – Jones v. Dugger 11th 
(iv) Non-testimonial :

(1) compelled signature to release bank records (because no controversy over existence of records, hence no assertion)

(c) Refusing to provide physical evidence that is not covered CAN result in adverse inferences.  – SD v. Neville
(d) If gov’t does not compel keeping records, it’s NOT privileged.

(i) Bob Packwood’s diaries

(ii) Most courts don’t distinguish between personal and corp. papers.

(e) If gov’t required docs for legit admin. purpose (not crim.), it’s NOT privileged.

(i) Forced production of docs kept per Emer. Price Control Act is OK.  – Shapiro
(ii) Gov’t can’t force to keep docs of illegal activity.  – Marchetti
(1) Rev’d conviction for not registering shotgun because statute was aimed at unlawful guns. – Haynes v. US
(iii) High public need may offset.  – CA v. Byers
(1) for example, leaving name at accident

(f) Does producing the docs have communicative aspects? – Fisher v. US
(i) Admit existence and control

(ii) mere existence is rarely incriminating, but a 2nd set of books…

(iii) iran-contra: producing req’d books would admit a connection with the scandal

(iv) if prod is insufficient to authenticate, no privilege because no risk of incrimination

(v) If existence is a foregone conclusion, there is no privilege.

X. Waiving 5th A Rights

A) Must NOT be compelled.  Any penalty for refusing to waive is compelling D.  – Lefkowitz
1. NY statute fired contractors who failed to waive immunity and testify re: contracts and denied future Ks for 5 yrs if refused.

2. Threat of substantial economic sanctions is compulsion.  

3. Disbarment is compulsion.  -  Spevack v. Klein
B) Refusing gov’t benefits is NOT compulsion.  – Selective Svc. v. MN PIRG
1. No student loans for people not registered is OK, even though registering late can subject you to criminal penalties.

2. Implication that students would not have to supply their birthday absent immunity.

C) Compelled test may not be used, not even to impeach.

XI. Procedure for Claiming the 5th 

A) If future prosecution isn’t possible, then no privilege.  – Hoffman v. US

B) Immunity

1. Use

(a) Two types of Use

(i) Use and Derivative Use Immunity

(1) Forbids the admission of any immunized testimony and any evidence from the testimony

(2) Prosecutors need only grant U&D immunity to compel witness testimony.   Only ensures D that testimony and evidence derived from it will not be used against her.  - Kastigar
(ii) Transactional Immunity

(1) Broader then Use.

(2) Protects witness from being prosecuted for any activity mentioned in the immunized testimony.

2. Can’t use for :

(a) Gov’t has burden, in later prosecution, for showing “wholly independent” source of evidence.  “Chinese wall” may be used.  – US v. Schwimmer
(b) Cannot use witnesses exposed to immunized testimony.  – US v. North 
(c) Impeachment

3. Can use for:

(a) most courts allow use for non-evidence purposes

(b) Perjury prosecution.  – US v. Apefelbaum
(c) Grant of use immunity does NOT apply to later statements.  – Pillsbury v. Conboy
(d) Statements when D opens the door to it.  D presented psych eval in defense, Pl allowed to rebut with other privileged psych evidence.  – Buchanan v. KY
4. Right must be invoked.  – MN . Murphy
XII. Due Process and Confessions

A) Three Constitutional Grounds For Obtaining To a D’s Confession

1. Due process claim of 5th and 14th As

2. 6th A right to counsel once charged with a crime – Massiah, Moran
3. 5th A privilege wrt confessions during custodial interrogations – Miranda
B) Involuntary Confessions

1. Involuntary confessions violate D.P. – Brown v. MI
2. Cannot torture (unreliability of confession) – Brown 
3. Circumstances Leading to Involuntariness

(a) youth

(b) education

(c) mental deficiency

(d) severe brutality

(e) food deprivation

(f) sleep deprivation

(g) psychological influence

(h) whether D was aware of right to counsel

(i) denial of aid of friends and family (incommunicado confinement)

(j) rewards or inducements ( very bad (but what’s a reward?)

(k) threat of mob violence

4. Concern about deprivation of counsel. – Spano
5. Cops can lie to D and promise to consider (what?). – Green v. Scully, US v. Baldwin
6. False documentary evidence may not be ok.  – FL v. Cayward
7. “Coercion” from God doesn’t count as coercion from cops.  – CO v. Connelly
C) Federal Rules for Confessions

1. Old Rule

(a) Throw out confessions if D not brought before magistrate in timely fashion and confession resulted.  – McNabb-Mallory Rule
2. New Rule

(a) Totality of circumstances determines whether or not to throw out confession.  – 18 USCA §3501
(b) Factors

(i) Time between arrest and arraignment

(ii) Whether D knew of nature of crime

(iii) Whether D knew rights

(iv) Whether D had counsel when confessed

(v) Time factor 

(1) alone will not exclude if voluntary

(2) a 6 hr safe harbor whose meaning is unclear (is it ‘under 6 hours and it’s Ok no matter what’ or ‘after 6 hrs if it was unreasonable exclude it’)

XIII. Miranda

A) The Warning

1. Right to remain silent

2. Anything you do say can be used against in court

3. Right to an attorney

4. If you cannot afford one, one will be provided to you

5. (no talismanic incantation – CA v. Prysock)
B) No Miranda warning = involuntary confession

C) Waiver

1. Voluntary Waiver

(a) a voluntary waiver is NO coercion by cops.  – Moran v. Burbine
2. Knowing / Intelligent Waiver

(a) In order to be knowing and intelligent, D must have full awareness of the nature and consequences of the waiver. – Moran
(b) D can refuse to sign and give a valid oral waiver. – CT v. Barrett
(c) D does NOT have to know that his earlier confession is inadmissible.  – OR v. Elstad
(d) D does NOT have to know that attorney is trying to contact him.  – Moran
3. Once you’ve waived, you can be questioned on any matter.  – CO v. Spring
D) Custodial Setting

1. Miranda only needs to be given if D is in custody.

2. Brown Test

(a) Against custody

(i) D is informed that questioning is voluntary and can leave

(ii) Unrestrained freedom of movement

(iii) Who initiated (if D voluntarily acquiesced)

(b) For custody

(i) Strong arm or deceptive tactics

(ii) Atmosphere is cop dominated

(iii) D arrested at end of questioning

3. Custody

(a) Arrest (counts as custody regardless of subj. belief).  – Orozco v. TX
(b) If prisoner reasonable believes that freedom of movement is further diminished.  

(i) questioning in jail is custody  - Mathis v. US
4. Not Custody

(a) Consensual encounter in home.  – Beckwith v. US
(b) Voluntarily going to station (even when suggested by cop).  – OR v. Mathiason
(c) Meeting with probation officer.  – ​MN v. Murphy
(d) Terry stops.  – Berkemer v. McCarty
(e) D set fire to cell, guard moved D out for safety, asked why is NOT custody.  – Garcia v. Singletary
5. Officer’s Intent 

(a) Officer’s intent is irrelevant as long as undisclosed.   – Stansbury v. CA
E) Official Interrogation

1. Miranda only applies to interrogation (not voluntary statements).  Questions are interrogation when the police should know that their actions are reasonably likely to elicit an incriminating response from the suspect.  – RI v. Innis (handicapped kids and gun case)

2. Must be by Cops or their agent.

3. It can be express questioning or its equivalent.

4. Interrogation

(a) Playing tape of co-Ds statement IS interrogation.  However, not all showings of incriminating evidence constitute interrogation.  – Edwards v. AZ
5. NOT Interrogation

(a) Nonprovocative threat to arrest relative is NOT interrogation because it’s not reasonable to know.  – Calisto
(b) It’s NOT interrogation if the suspect doesn’t know he’s being interrogated.  – IL v. Perkins
F) Emergency / Safety Exceptions to Miranda Requirement

1. Don’t have to give Miranda when there is exigent public safety concerns.  gun around grocery store. – NY v. Quarles
2. Seems to require an immediate need.  – US v. Mobley
3. Can also do things for officer safety without Miranda.  Needles in pockets.  – US v. Carrillo
G) Invocation of Miranda Rights

1. Resumptions of questioning

(a) Edwards Shell – once you ask for a lawyer, you’re in an Edwards shell and cannot be questioned unless you initiate the conversation.    – Edwards v. AZ
(b) If D asks for silence, can question again with fresh warnings after a reasonable time.  – MI v. Mosley
(c) D must initiate any further conversation (asking what will happen to him opens the door again).  – OR v. Bradshaw
2. Request must be unambiguous (so that a reasonable cop would understand they’re asking for a lawyer).  – Davis v. US
(a) “Maybe I should talk to a lawyer” is ambiguous

(b) “Yeah, I’d like that” is NOT ambiguous

(c) There is no duty on the part of the cops to clarify the ambiguity.  

H) Suppression of Fruits

1. Since a violation of Miranda is NOT a constitutional violation, we don’t need to suppress the fruits.  If D confesses, cops mirandize, then confesses again, it’s admissible (unless they immediately followed the first confession.  – US v. Carter)

2. Confession is suppressed.  – Miranda
3. Leads to witness are NOT suppressed.  D gave alibi with friend, friend incriminated, D’s stmt is gone but friend is still in.  – MI v. Tucker
4. Later, proper confessions are NOT suppressed.  – OR v. Elstad
5. Generally, all physical evidence is admitted.  – NY v. Quarles  why?
I) Impeachment

1. If the confession is involuntary, can’t even be used for impeachment.  – Mincey v. AZ
2. Post arrest silence can’t be used to impeach.  – Doyle v. OH
3. Pre arrest silence CAN be used to impeach.  – Jenkins v. Anderson
4. Post arrest, pre-Miranda silence CAN be used to impeach?  - Fletcher v. Weir
5. Miranda violation CAN be used to impeach (because Miranda violation is not a constitutional violation.  – Harris v. NY
J) Further Issues

1. Can relitigate Miranda on Habeas.  – Winthrow v. Williams
2. 18 USC §3501 implicitly overrides Miranda and says admit if voluntary.

Sixth Amendment

XIV. Sixth Amendment

A) Right to counsel is violated if D was questioned without a lawyer after indictment.  – Massiah v. US
B) Who Has the Right to Counsel?

1. Capital cases  -- Powell v. AL
2. Indigent felony cases – Gideon v. Wainwright
3. Misdemeanors with imprisonment.  – Argersinger v. Hamlin
(a) D cannot be punished but can be tried and fined w/o atty.  – Scott v. Ill
(b) Suspended sentences count as imprisonment.  – Reilly 
(c) Can enhance sentences with misdemeanor cases without atty.  – Nichols v. US
4. Civil confinement (sometimes).  Juvie confinement at school is imprisonment - In re Gault
C) Right Only Attaches at Critical Stages

1. Attaches when D is charged with crime.  – US v. Gouveia
2. Post indictment line-ups.  – Wade Gilbert
3. Preliminary hearings.  – Coleman v. AL
4. Post Trial Stages

(a) Where substantial rights may be affected.  – Mempa v. Rhay
(b) Probation invocation hearing with new sentencing.  – Mempa
(c) First appeal of right – Douglas v. CA
(d) There is no right of discretionary appeals – Ross v. Moffitt
(e) There is no 6th A right of counsel in capital habeas proceedings.  – Murray v. Giarratano
D) Waivers

1. Knowing

(a) You can’t waive what you don’t know.  D couldn’t waive if didn’t know undercover cops were cops.  – Massiah
2. There is no waiver if D repeatedly states that he would only speak after seeing his attorney.  – Brewer v. Williams
(a) D arranges with atty to turn himself in, cops don’t let atty drive with D, promise not to question D, knowing D is religious talking about Christian burial of girl and D leads to body.  

3. Miranda gives notice of the right to counsel.  – Patterson v. IL
4. It’s NOT a waiver if D is not told that atty is trying to reach him.  (unlike in Moran v. Burbine)

5. Same standard to waive as in Edwards (knowing and intelligent, etc.) – MI v. Jackson
E) Invocation

1. Right to counsel IS offense specific.  – Jackson, McNeil
2. Includes psych evals.  – Estelle v. Smith, Powell v. TX
3. Government Agents

(a) Applies to government’s agents too (jailhouse informant) even if not instructed by gov’t to get info.  – US v. Henry
(i) 3 Factors

(1) Under instruction as a paid informant at the time - Watson
(2) Pretended to be just a fellow inmate

(3) D is in custody under indictment

(b) Agent may LISTEN though (as long as they make effort to elicit).  – Kuhlman v. Wilson
(c) Statements regarding prospective crimes are NOT protected.  – Maine v. Moulton
F) Impeachment

1. Info may be used to impeach the witness.  – MI v. Harvey
(a) Here, D didn’t initiate conversation after invoking, although subsequent statements were knowing and voluntary, thus it’s not a constitutional violation so exclusion is not required for impeachment.’

(b) Implies that if not voluntary it should be excluded for all purposes.  (Massiah probably meets)

G) Right to Effective Assistance of Counsel

1. Lawyers have to be loyal, advocate and investigate.  Applies to  hired attorneys too.  – Cuyler
2. No right to a particular lawyer

3. D has to prove that 

(a) Assistance was ineffective

(b) That the ineffectiveness was prejudicial   – Strickland v. Washington
(c) Why set such a high standard for the defendant to meet?

(i) finality – not knowing the decision in the case is hard on everyone

(ii) without it, lawyers would be reluctant to get involved in criminal defense

(iii) without it, the prosecutor would be questioning the capacity of the defense (and they would be doing so because they want their conviction to stand and if the defense lawyer isn’t doing their job, the conviction is in jeopardy)

4. Deficient Performance?

(a) Strong presumption that the atty was reasonable.  – Chronic
(b) Atty is NOT inefficient in counseling D against perjury.  – Nix v. Whiteside
5. Was Deficiency Prejudicial?

(a) In order to be prejudicial, there must be a reasonable probability  of a different outcome.  (but for causation)

(b) Where Atty didn’t do pretrial discovery, did not know of D’s intent to admit evidence and therefore missing the suppression deadline WAS prejudicial.  – Kimmelman v. Morrison
(c) Actions must be assessed at the time of Review

(i) Atty allowed D to use unconstitutional aggravating factor, but factor later ruled constitutional ( no harm so no claim even though would not have gotten DP if atty had known was unconstitional.  If D tried today would get DP again.  – Lockhart v. Fretwell
6. Examples

(a) Effective 

(i) When attorney fails to obtain a presentence report – Stanton
(ii) Atty fails to object to leading questions or hearsay – Bethiem
(iii) Atty fails to raise a federal constitutional claim that was law at the time but later overruled.  – Lockhart v. Fretwell
(b) Ineffective

(i) Atty failed to file appeal even when co-D won on appeal.  – Reincke
(ii) Atty didn’t know sentencing statutes and advised D poorly.  – Hill v. Lockhart
(iii) Atty failed to object to a prosecution when the charge was expressly barred.  – In re Williams
(iv) Per Se Ineffective

(1) Never passed bar.  – Solina v. US
(2) Sleeping through trial (though not all appearance of sleeping through trial qualify!)  - Tippins v. Walker
7. Conflicts

(a) Right to eaoc also includes right to counsel without conflicts, although this can be waived.

(b) Joint representation is not a per se reversal.  However, if D objects and judge fails to make inquiry it is.  – Holloway v. AK
(c) D has a right to object and show potential conflict.  – Cuyler
(d) TEST

(i) Was there an act of conflict?

(ii) Was the atty’s performance a result of the conflict?  (don’t have show would have been different outcome, just that performance would have  been different)

(e) Examples

(i) Having law partners representing co-Ds is OK.  – Burger v. Kemp
(ii) Substituting one public defender for another when there’s a conflict is OK.  – P v. Robsinson
(iii) Having a flat fee for not guilty is NOT ok (disincentive for pleas, etc.)  - Winkler
(iv) Not holding up another client as a possible suspect is NOT ineffectiveness.  – US v. Gambino
(1) Atty represented Gambino and Mazzara.  Atty argued he didn’t call M because it would have undermined the exculpatory test the had from other Ws.

8. Deferential Review

(a) Promotes finality

(b) Tactical choices by atty will not be second guessed.  i.e. where atty presented  no mitigation at sentencing because evidence might have opened the door.  – Darden v. Wainwright
9. Who can claim?

(a) D has the right to eaoc on their first appeal of right.  – Evitts v. Lucey
(b) Anders brief – after reviewing the record, finding no appealable issue can file brief saying so (and pointing out anything in the record that might support the appeal)

10. Waiver

(a) If it’s knowing and voluntary, a D can waive a right to conflict-free representation.

(b) Non Waivable conflicts

(i) When a gov’t witness implicates defense counsel in a related crime (But if trial court shows that claim is not true, can be waived).  – Fulton
(c) Trial court has substantial latitude in rejecting waivers. – Wheat v. US
PAGE  
1

