Criminal Law Outline

The criminal system provides both protection and deterrence

Common law is judge made law : MPC = Model Penal Code

I - The Act Requirement 

A - Voluntary Acts

1 - No crime can be committed by bad thoughts alone. Must be either an act or an omission where a legal duty to act exists. 

2 - We punish for crime of intent (only if there is SOME action, though it can be minimal) in conspiracy or solicitation. Must be able to prove intent beyond a reasonable doubt. Need action, but not necessarily much action.

A - Perjury, false pretenses, conspiracy and solicitation usually committed by speaking. Crimes committed by other acts may be committed by speaking as well. One is guilty of a crime if he encourages, commands, or hires someone to commit it. 

3 - Common law crimes all require an act or omission as well as a bad state of mind (mens rea) Criminal liability requires activity to be VOLUNTARY. 

4 - MPC says:  

A -Not guilty unless liability is based on conduct that includes a voluntary act or the omission to perform an act of which he was physically capable. 

B - Acts that are not voluntary: Reflex or convulsion, bodily movement during sleep or unconsciousness, conduct during hypnosis or resulting from hypnotic suggestion, body movement not a product of conscious or habitual effort or determination of the actor

C - Liability may not be based on an omission unaccompanied by action unless:

a - the omission is expressly made sufficient by the law defining the offense or 

b - a duty to perform the omitted act is otherwise imposed by law. 

D - Possession is an act w/in the meaning of this section if possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate the possession. 


5 - Notes on Voluntary Acts: 

A: Sleepwalking: difficult to use this as defense

B: Seizures: People v. Decina - defendant found guilty when he knew he was prone to attacks and still drove 

C: Hypnosis - if truly hypnotized not voluntary, but it would be hard to convince jury of this.

B - Omissions

1 - A legal duty to act, where failure to act can lead to criminal liability can be created by:


a - A statute that imposes a duty to care for another,

b - Standing in a certain special relationship to another

c - Assuming a contractual duty to care for another 

d - Voluntarily assuming the care of another and so secluding the helpless person as to prevent others from rendering aid.

e - The defendant’s status as a landowner

f - A duty to control third parties (i.e. children or employees)

g - The defendant’s creation of a peril

2 - If there is no legal duty to act, then you are not criminally liable for a failure to act. (Except in Vermont, where Good Samaritan laws criminalize failure to aid)

a - Legally you are safer doing nothing b/c you could be held liable if something goes wrong

b - If you start doing something (i.e. helping someone) you do not have to finish the act. You have to put them in a worse position to be liable. Must prove that your action has put the person in a worse position.

3 - MPC: unless the omission is expressly made sufficient by the law defining the offense a duty to perform the omitted act must have been otherwise imposed by law for the omission to result in criminal liability.

4 - Jones v. United States - D is former caretaker convicted of involuntary manslaughter for failing to provide for deceased child. Rule is that in certain cases, a person may be convicted of manslaughter when an omission to act on a duty owed to another is the immediate and direct cause of the death of the person owed the duty.


5 - Notes on Omissions:

a - Parent/child relationship creates duty to care for and protect kids (provide medical care, etc). 

b - Parents/child relationship can also create a duty to act to protect society from the child. I.E. backlash from Columbine massacre.

c - Omissions by police. - Often can’t prosecute cops for not stepping in and helping, even when cop is on duty. Don’t have an obligation to help (in some states). 

d - Misprision of felony: failure to report a felony. Federal statutes require that the defendant took affirmative steps to conceal the crime.

II - Theft 

A - Larceny

1 - Elements of Larceny: - Need all 6 to convict for larceny

1 - Trespassory (wrongful)

2 - Taking

3 - And carrying away (asportation)

4 - of property

5 - of another

6 - with intent to deprive permanently the property of another.

1 - Grand Larceny:  Grand vs. Petty Larceny: Distinguished according to the monetary value of property stolen.

a - In Virginia, in addition to distinguishing between grand/petty larceny based on the value of the goods (over $100 in VA), larceny from the person of another can also be grand larceny if you take something with a value of $5 or more. This is unusual. 

2 – Property covered by larceny - larceny restricted to tangible, movable objects. 

A -  Lund v. Commonwealth Virginia. D - student accused of the theft of keys, computer cards and printouts as well as using computers without authorization. Court held - Unauthorized use of services and time is not subject of larceny. Goods and Chattels doesn’t include computer time and services, as neither time nor services may be taken and carried away. Reversed.

B - In response to Lund, some states enacted statutes defining computer services as property w/in the scope of larceny, embezzlement and false pretenses. 

C – Real Property: common law said its not larceny to take and carry away in a continuous act anything adhering to the soil. Many states now consider it larceny to take items adhering to real property w/out requiring separate acts of severance and asportation.

D – Services: Common law did not cover use of labor or services of another b/c it wasn’t capable of asportation. Some statutes now make it a crime to steal labor/services.

E – Electricity, gas, water, and power. These are generally considered tangible property for the purposes of larceny and unauthorized diversion of such resources is deemed sufficient to support larceny convictions. 

* True test of if something is proper subject of larceny is not whether subject is corporeal or incorporeal but if it is capable of asportation by someone other than the owner. 

F – Animals: Common law covered domestic animals, but not those of base nature. Recently courts have expended it to consider all animals reduced to possession as personal property. 

G – Intangibles (stocks, checks, etc): Not larceny at common law, but many states have broadened scope of larceny to include such property. 

H – MPC – Definition of property. Expansive view of property protected. Property is anything of value (real estate, tangible and intangible personal property, contract rights, choses-in-action, other interests in or claims to wealth, admission or transportation tickets, captured or domestic animals, food, drink, electric and other power. 

- As long as it is one of the types of property covered by larceny laws only minimal value of the property is required. Sometimes even property w/ no intrinsic or market value can be subject of larceny. 

3 - Larceny and Information: 

A - Traditionally, information, including trade secrets was not protected by larceny statutes. A number of state and federal statutes have been amended or interpreted, however, to cover some kinds of information.

a - Policy argument: Including confidential info. under element #4 of larceny puts the democracy, our freedom, and our economy, at risk. If you go to far including information in #4 you squash the 1st amendment and freedom. 

b - Counter Policy Argument - Need to protect trade secrets, valuable information. There is a subtle line between what should and should not be prosecuted. I.E. discouraging people from taking other jobs. How you define this element may determine whether our economy and freedom is protected. 

B - Oxford v. Moss (1978) Div’l Ct. Pg 461. D - student tried to copy exam, never intended to steal it, intended to borrow it and return it. Was found not guilty - prosecutor appealed (foreign case, which is why prosecutor is able to appeal).

a - Rule: Confidential information does not constitute property (there is no property in the info) capable of being the subject of a charge of theft.

b - not larceny for paper b/c he didn’t intend to keep it and not larceny for information b/c it wasn’t considered property. If you had looked at this like a trade secret the revelation of the secret would have been intent to deprive permanently. If you stole a test now depends on the jurisdiction - split here!

4 - Property “Of Another”

A – Owner of property can commit larceny if he takes it from someone who has a superior right of possession. Element of larceny requiring that the property be “of another” is met in this case. Protects not ownership rights, but possession rights.

B – Stealing of an illegal contraband or stolen goods is STILL larceny. The issue is possession (not ownership in terms of stolen goods). 

C – Joint and community property: traditional common-law view is that a partner who steals from the partnership hasn’t taken the “property of another” and thus can’t be convicted of larceny. 

- Some courts have seen partnership as a legal entity that satisfies the “of another” requirement and thus have allowed partners to be charged w/ criminal theft. 

- Theft from a spouse also not recognized as larceny at common law. There are now opinions and statutes rejecting this common-law rule. 

D – MPC rejects the common-law rule protecting partners and spouses from criminal theft prosecution. It says property of another includes property which any person other than the actor has an interest, which the actor is not privileged to infringe regardless of the fact that the actor also has an interest in the property.
E - Henry v. State (1900) Georgia Pg. 469 D gave stuff as deposit. After 3 weeks boarding demand for rent was made and D left, without his things. 2-3 days later  deposit items were gone. D was found w/them and had sold some. D guilty at trial, moved for a new trial and was overruled.

a - Rule: When property is delivered by the owner to another as a pledge to secure a debt, the pledgee has sufficient interest in the same to maintain a prosecution against any one, even the general owner, by charging that the property belonged to him, the pledgee. 

F - If you take something and you think its someone else’s but it’s really yours - you have attempted to commit larceny, but you are not guilty of larceny.

a - Legal impossibility problem in a way. Mistaken identity - so legal impossibility - could be factual impossibility - so most states say since if the facts were as you believed them to be it would have been larceny then you are guilty of attempted larceny

G - Larceny - once you move it you’ve done it - if you put it back its too late - because the crime is completed. You can’t take it back.

5 - Asportation (carrying away) and taking

 A - State v. Carswell (1978) NC Page 472 - D accused of trying to steal an air conditioner - moved the AC unit off base and 4-6 inches towards the door. Found guilty. 

a - Holding: Facts of case show there was actual moving of the AC unit (4-6 Inches), thus there is sufficient evidence of asportation and taking for larceny. Larceny conviction reinstated (had been overturned on appeal).

b -Rule: Taking is defined as the severance of goods from the possession of the owner. The accused must not only move the goods, but have them in his possession, or under his control, even if only for an instant. 

B - Liability w/out asportation – if all other elements of larceny are present except asportation and taking D can still be convicted on an attempted larceny charge if D went beyond mere preparation toward committing the larceny. I.E. Case where guy took clothes off mannequin that turned out to be chained down, there is asportation but he did not take control so he’s not guilty of larceny.

a - Requirement of asportation: required for larceny. If you spin a pie its NOT asportation, but if you spin a donut w/ a hole it is. Without asportation you are guilty of attempted larceny, but not larceny.
C -  Shoplifting – Lee v. State – person who knowingly obtains or exerts control over another person’s property with the purpose of depriving the owner of that property can be convicted of theft even if he or she never attempts to remove it from the premises. Normally involves some type of concealment by defendant. 

D - MPC: - MPC abandons the common-law requirement of asportation and instead defines theft to include “unlawful taking or exercising unlawful control” over another person’s movable property.

6 - Extensions of Larceny

6A - Lost or Mislaid Property
A -Common law view of larceny:  Can be convicted if along with the 6 elements:

1) at the time defendant took property he had a clue that the owner could reasonably be found and 2) if defendant had the intent to permanently deprive the owner of the property at the time it was taken.

a - The intent to steal (deprive permanently) must be formed AT THE TIME OF TAKING. If you intend to return it initially, and then decide to keep it you are not guilty. If you intend to keep (steal) it and then decide to return it you ARE guilty. 

b - The clue to ownership must be at the time of taking to be guilty of larceny. That means that you must think you could find the owner AT THE TIME You FIND IT to be guilty of larceny. 

C - MPC - Clue to owner and time of intent does not have to be at the time. Looks for the ultimate result (trying to return it to the owner). Person is guilty if he fails to take reasonable measures to restore the property to a person entitled to have it in order to deprive the owner of the property. Allows conviction where original taking was honest if he changes his mind and decides to keep it. Also bars conviction if he considers keeping it at first but then tries to find the real owner.

D - The common law requirement that the intent to steal be formed at the time of finding is different from when I TAKE someone’s book to BORROW it and then later form the intent to KEEP it I am guilty of larceny. Difference between finding and taking. 

E - Brooks V. State (1879) Ohio Page 476. D - found money and kept it, convicted of larceny. 

a - Rule: Larceny occurs when a person finds goods that have been lost and takes possession with intent to appropriate them to his own use, even though he believes or has reason to believe that the owner can be found. Holding: Actions of P in keeping the bills constitutes larceny. Affirmed. 

6B - Mistaken Delivery

A - Common law:  For larceny conviction in cases of mistaken delivery (mistakes as to the nature or amount of property, or to whom it was delivered) 

1 - In addition to 6 elements of larceny, prosecution must prove that: 



a - D had knowledge of the mistake at the time of the taking 

b - that D had the intent to permanently deprive the owner of the property at the time it was taken. 

2 - Note that: If you initially plan to return it, but decide to keep it moments later you aren’t guilty. If you intend to keep it when you take it then decide to return it you are guilty. If you notice the mistake at the time of the taking you are guilty, if you notice it later then you are not guilty. 

3- If a and b are not met, taking not trespassory and thus not larceny 

B - MPC: differs from common law - says that intent to deprive permanently can be formed at any time after mistaken delivery. If D comes into control of another’s property delivered under a mistake as to the nature or amount of the property or identity of the recipient D is guilty he fails to take reasonable steps to return it, so as to permanently deprive the owner 

C - Distinguishing mistakes about value: larceny doesn’t occur when both parties understand what items are the subject of their transaction but one of them makes a mistake about the value of those items. Taking advantage of a known mistake that is influencing the other party to a bargain is not criminal under existing law in the absence of special circumstances imposing a duty to correct the mistake.

D - United States V. Rogers 1961 4th Circuit Page 484 - D cashed check teller gave way too much. D took money and left. D was convicted of bank robbery. 

a - Holding: Court erred in telling jury it could find D guilty if although his initial receipt of the excess money was innocent, he later formed the intention to, and did appropriate it? Reversed and remanded. 

b - Rule: If there is a mutual mistake and the recipient is innocent of wrongful purpose at the time of his initial receipt of the overpayment, its subsequent conversion by him cannot be larceny. 

c: Holding: Court did show the commission of larceny. 

e - Rule: When a transferee receives a chattel and removes it w/ intention of appropriating it, knowing that the transferor made a mistake of fact in its delivery, the receipt and removal of such chattel is a trespass and larceny is committed. 

6C Larceny by Trick

A - Larceny by trick - occurs when D uses deceptive means (tricks) to obtain possession (and only possession - not title or ownership) of another’s property.

a -  It is not larceny by trick if you get them to give you title or ownership. 

1 -D who gets title (ownership) from the owner has not committed larceny, although he or she may have committed the crime of false pretenses. Transfer of title is what distinguishes false pretenses from larceny by trick.

b - Trickery is simply another method (albeit more verbal) used to commit larceny, thus all the basic elements of larceny apply.

- It is a crime if you trick them into giving possession where they expect it back (i.e. Robington). Pg. 490 - when Par Motors gave the car over they did not transfer title. They expected to get it back OR to get money on Monday. Was this closer to test drive or buying with a right to return? Court said it was closer to test drive and thus was larceny by trick. 

B - State v. Robington 1950 Connecticut Pg. 489. D took car on assurance she would return it or pay for it. D never returned or paid. D convicted of larceny.

a - Holding: Par Motor Sales did not intend to transfer the title of the car to D when it delivered it into her possession. Affirmed.

b - Rule: Larceny by trick occurs when D obtains possession of another’s property by deception, artifice, fraud, or force, with intent to convert it to his own use and permanently deprive the owner of his property, unless the owner transfers or intends to transfer title to D, then it is not larceny. 

7 - Intent to deprive permanently property of another

A - Receipt of stolen property - must prove that: 

a - property was received, concealed, or withheld by the accused

b - such property had been stolen and 

c - the accused knew the property had been stolen.

B - Points on intent to deprive permanently
a - If  you take something and don’t intend to keep it then you aren’t guilty of larceny - no intent to deprive permanently

b - If you take something you think is yours (but isn’t) you aren’t guilty of larceny. Lack intent to deprive permanently the property OF ANOTHER. Must know it’s another’s property. 

c - Continuous taking - general rule - if you take something without intent to steal (borrow it)  but later decide to keep it you are guilty of larceny 

1 - Except when it is lost goods and mistaken delivery - there under common law you have to have intent at time of taking and either a clue to ownership or knowledge of the mistake. MPC does not require these last elements so under MPC you would still be guilty. 

2- In all other types of cases there is a concept of continuous taking that says you can form intent later and still be guilty. 

C - MPC - can’t change your mind if you steal something. Changing your mind and deciding to return it only applies to lost or mistakenly delivered goods. 

D - Defining “permanently” - Permanently has been interpreted to mean the following



a - for the property’s useful life


b - exposing the property to risk such that its return could be impossible

c - placing an unacceptable condition upon the property’s return - D who places reasonable conditions on the return of property is not guilty of larceny

E - Claim of right: person who takes property to collect on a debt, or who for some other reason feels he or she has a right to the property, has no intent to permanently deny another person of his or her property and has therefore not committed larceny. 

F - Borrowing: one who takes property to intending to borrow it and then return it within a reasonable amount of time does not have the specific intent required for larceny. 

a - Where defendant’s actions are blatantly larcenous, the requisite intent may be inferred by the court.

G - People v. Kunkin 1973 California Pg. 492. D - owner of newspaper and reporter, received document from (former) mail clerk for LA Attorney General. D printed it. D convicted of receiving stolen property. 

a - Holding: Case did not contain all the elements required for crime of receiving stolen property, D did not know the item had been obtained through methods considered stealing. Reversed.

b - Rule: For a charge of receiving stolen property, court must find that 1) the property was received, concealed, or withheld by the accused, 2) such property had been obtained by theft or extortion, and 3) the accused knew that the property had been so obtained. 

7a - Intention to pay for stolen goods

A - The intention to pay for taken goods: a person who gives or intends to give an equal or more valuable substitute for a fungible good does not have the intent to permanently deprive another of property. 

a - Fungible goods - Mason rule widely applied to taking of goods that merchants offered for sale. Less consensus on when to apply rule in other contexts b/c its hard to determine what else constitutes a fungible good 

b - Substitution of money is ok for fungible goods (goods merchants have for sale) but not ok in other situations (taking something from someone’s house and leaving money). 

c - You have to intend to pay for it at the time you take it; you can’t change your mind and decide to pay for it. If you change your mind and decide to pay for it then you are guilty of larceny. Must have initial intent to pay for it to not be guilty.

B - Mason v. State 1877 Arkansas Pg. 500 - D wanted to buy beer but merchant would not come sell it. D took beer. D came to pay, merchant demanded more money than it was worth. D refused to pay and was convicted of larceny. 

a - Holding: D did not intend to fraudulently deprive merchant by taking beer w/out giving him quid pro quo of equal value. Reversed & remanded.

b - Rule: To be convicted of larceny D must intend to deprive another permanently of his property and engage in the taking and carrying away of another’s property. Proof of one without the other is not sufficient for larceny.  

B - EMBEZZLEMENT 

1- Common law Elements of Embezzlement
1 - Fraudulent

2 - Appropriation (use in a manner inconsistent with what was authorized)

3 - Of property

4 - Of another


5 -By one entrusted with possession

- CA follows this definition of embezzlement (in CA larceny, embezzlement, and false pretenses are included in crime of theft)

- Misappropriation is the criminal act that characterizes embezzlement just as taking characterizes larceny

- This can occur even when agent deposits money in owner’s account in cases where agent is using these checks to cover up for earlier transactions where he/she had misappropriated funds.

A - What is meant by Fraudulent? This is the specific intent required for the crime. There is a split in the US on what fraudulent means.

a - Some jurisdictions say fraudulent  means with the intent to deprive period, thus including intending to borrow. 

b - Some jurisdictions define fraud as the intent to deprive permanently. This would not cover borrowing. 

c - In CA you only need intent to deprive, you don’t have to intend to deprive permanently. Thus if a person entrusted with property borrows it (in CA) it is embezzlement, but if someone else does it is not (no crime).

d - In states that require intent to deprive permanently (borrowing is legal) you can’t substitute equivalent property for embezzled property - you have to return the original property (the exact same goods) or its embezzlement.

1 - There is no substitution rule (like in Mason) here. You are guilty unless you held onto the same money and returned it 



e - Must be the property of another to be embezzlement. 

f - There must be proof that D knew property was not his or her own, a claim of right is a defense against embezzlement

g - Person must also know that it is an unauthorized use.

B - Embezzlement v Larceny by Trick - - If there is an entrustment than it is embezzlement, it you trick someone than it is larceny by trick. You must take possession by trickery, if you take possession on a good faith entrustment (i.e. intend just to hold it and THEN decide to take it) it is embezzlement not larceny. It all comes down to the timing of the intent. 

C - Distinction between access and entrustment. Embezzlement requires that the property be appropriated by one who was entrusted with its possession. Access means you can conveniently get to it, entrustment means that you have been told it is yours to hold, they specifically put it in your possession. The relationship must be one of special trust and confidence. 

a - This marks the distinction between one who merely has access to property and one who is entrusted with it. If you only have access to it you can be convicted for larceny, not embezzlement.

b -Just because you have access to something does not mean that you have -been entrusted with it. Security guard has access but is not entrusted with money in the register, bank, etc. 

D - People V. Talbot 1934 Cal Pg 503 - D had a drawing account a company and had been openly removing money, making no attempt to conceal his actions. D claimed conduct was common at this company.  D found guilty of embezzlement. 

a -Holding: D’s appropriation of corporate funds was made with fraudulent intent, and was thus embezzlement, even though it was done openly and without concealment. Affirmed.

b - Rule: In embezzlement cases, even if there is no attempt to conceal appropriation of funds or property, fraudulent intent can be inferred where officers of a corporation entrusted w/ money or property wrongfully convert it (knowingly and intentionally) for their own personal use. 

C - False Pretenses

1-  Elements of false pretenses:



1 - A misrepresentation by D 

2 - of a present or past material fact 

3 - with the intent to defraud the victim 

4 - where victim relies on misrepresentation in

5 - transferring title to some property.

- You have to have all of the elements of false pretenses for a conviction.



- If there is title transferred it cannot be anything but false pretenses.

A - Misrepresentation of future fact: Must be a misrepresentation of a present or past fact. If D promises to do something in the future it is not false pretenses, even if D has no present intention of performing that promise.

a - MPC and California take allow for the inclusion of the misrepresentation of future promises. It turns on what your intent was at the time (that is it views your intent at the time as a present or past fact).

b - Many jurisdictions now consider a demonstrably false statement about one’s present intentions or about what one knows about the future to be a misrepresentation of present, not future facts. Thus this would be false pretenses.

1 - Courts seem to now see a promise as representing an existing (present) state of mind. Only thing that can be false about a promise is the present intention or existing state of mind

c - Expressions of opinion (puffing in the sale of goods) doesn’t usually represent misrepresentation.

1 - Courts may treat expert’s opinions or those with greater knowledge of the circumstances as misrepresentations of fact.

B - Intent to defraud: nature of D’s intent may differ depending on the context. This generally means that D knew the misrepresentation was false and still acted as if it were true or that D intended to take something he/she knew wasn’t his and to which he had no claim of right. 

a - Must prove that D intended to use falsehood to deprive victim of property to which he did not have a claim of right. 

b - Must intend to deprive the victim of property, not satisfied if D plans to return it. 

C - False pretenses requires a belief by the victim (however slight) that the misrepresented fact is as D represents it. If victim knows D is lying there can be no reliance. 

a - Can’t commit false pretenses by lying about something that wouldn’t have induced victim’s reliance. Victim’s reliance does not have to be reasonable. 

b - If you lie about say something believing that it is not true, and it turns out to actually be true than it is NOT false pretenses, because even though you intended to misrepresent the facts you did not ACTUALLY do it. 

D - Acts v. Omissions: D usually must commit an affirmative act to be guilty of false pretenses. Silence does not suffice, as law imposes no obligation to divulge information or facts. 

a - Court may find, under some circumstances that D had a positive duty to correct obvious misapprehension by the other party. Can arise under MPC when there is a fiduciary or confidential relationship.

E - Monetary impact on victim: does not matter if victim comes out better after the events have occurred; it is still false pretenses and still a crime. There was still intent to defraud and a misrepresentation of facts thus it is false pretenses. 

F - Chaplin v. United States 1946 DC Circuit Pg 514 - D convicted of obtaining money under false pretenses. Woman advanced D money to buy liquor stamps and D was to return the cash. D refused to purchase stamps or return the money. 

a - Holding: D’s present intention not to return money or buy stamps as promised does not represent a “present or past existing fact” as needed for a conviction of false pretenses. Reversed. 

b - Rule: A statement of intention is not a statement of existing fact, thus a statement indicating that a party will do something though false, refers to a future transaction and is excluded from false pretenses. 

D - Theft: Consolidation of the property acquisition offenses

A - MPC - conduct denominated theft constitutes a single offense that can be supported by evidence that it was committed in any manner that would be theft under this article.

a - MPC and some states consolidate the crimes of larceny, embezzlement, and false pretenses into crime of theft. MPC also includes extortion.

b - Where this has been adopted prosecution must prove that D committed one of the crimes listed under the theft statute. Person is convicted of theft

1 - Still need to know each element of each crime b/c jurors have to look for those elements of the crime (larceny, embezzlement, etc) 

2 - If jurors disagree (one thinks its larceny the other thinks its embezzlement) and/or judge disagrees and was going to overturn b/c jury said larceny and he thought it was embezzlement it doesn’t matter because its all covered under THEFT with the same punishment, etc so they can all agree that it is theft and thus there is no need for a hung jury or to overrule.

c - This is a reform movement to prevent people from getting off because of juries not agreeing or appeals forcing them to try the case again. 


d -Theft has only one range of punishment

III - Aggravated Property Crimes 

A - Robbery
1 - Elements of Robbery

a - Common law Robbery- contains all elements of larceny (trespassory taking and carrying away of another’s property with the intent to deprive the owner of the property permanently)

b - Adds 2 additional elements: 

1 - taking must be accomplished by force or by causing victim to fear the possibility of immediate harm and 

2 - taking must be from the person or from the immediate presence and control of the victim


A - MPC: Robbery - a person is guilty of robbery if in the course of committing a theft he: a) inflicts serious bodily injury or b) threatens another w/ or purposely puts him in fear of immediate serious bodily injury or c) commits or threatens immediately to commit any felony of the 1st of 2nd degree

a - Force to Escape: An act shall be deemed in the course of committing a theft if it occurs in an attempt to commit theft or in flight after attempt/commission. MPC includes force during escape.

b - MPC: does not include common law requirement that taking is from person’s presence or control

B - Force - Traditionally force had to be in the taking (if you took something then later someone comes at you and you hit them it doesn’t count b/c taking had been completed). Generally law requires force be used during the commission of the crime

a - Force to escape: Some courts and MPC have expanded this to include when you were attempting to get away. Others still adhere to old view that use of force must coincide with taking  - SPLIT


b - Killing someone and returning to take their property:

1 - If you decide to take property after a long interval it is not robbery. Didn’t use force to take. Force must be in the taking. 

2 - If time interval between fatal blow and taking of property is short, person can be convicted of robbery even if intent to steal was formed after victim’s death.

c - Administering drugs or intoxicants to render the victim helpless is use of constructive force sufficient for robbery - it overcomes their resistance.

1 - Victim cannot take drug knowingly and voluntarily, if they do it is not robbery

d - Snatching - snatching property from owner’s grasp. Most courts hold that force needed for robbery does not exist here. MPC agrees with this as no infliction or threat of serious bodily injury occurs.

e - Taking property off a dead body may be larceny, but it is not robbery. 

C - Putting in immediate fear - Fear and force are alternative requirements, don’t need both to support robbery charge. If D frightens victim its enough for robbery. 

a - Some states use objective measure: would reasonable person be put in fear (regardless of whether victim was or claims to have been or not).

b - Fear is more apprehension in robbery w/ weapon

2 - Claim of right 

A - Claim of right is a defense against robbery charges. Traditionally specific intent needed for larceny did not exist if D took property thinking he or she had a claim of right to it. It is not robbery if you take your own property or property you think is owed to you (i.e. a debt)

a - Negates one of the elements of larceny (intend to deprive permanently the property of another). 

b - Courts increasingly rejecting this, not allowing claim of right defense for robbery. Courts also gradually rejecting this defense for larceny.

1 - State v Mejia - NJ says if it is your exact property than it is a defense, but if claiming a debt it must be the same exact coins.) 

2 - CA playing with same issues as NJ. Debate over whether claim of right is a defense. 

- In CA with money it depends on whether you are seeking out the exact amount you are owed (debt - then it is ok) or whether you are seeking some general amount for damages or some injury (car damage, etc - then it is not a defense).

3 - Armed Robbery: 

A - D is guilty of armed robbery if they commit robbery while in possession of a dangerous weapon (determined not only by its design or purpose or construction but by it its use). 

B - Some jurisdictions have placed limits on what is a dangerous weapon. Courts are split on what to call toy guns.

C - Concealed weapons: D may be guilty of armed robbery even if the weapon was concealed during the robbery and victim did not know it was there.

D- MPC: rejects distinctions on being armed with deadly weapon, but elevates robbery to 1st degree felony if robber tries to kill someone or purposefully inflicts serious bodily injury

B - Extortion

1- Elements of Extortion

A - Definitions vary widely btwn states. Most statutes require the following elements:

 1 - the use of a threat (qualifying)

 2 - in an attempt to obtain (or in some states, actually obtaining)

 3 - property from (not necessarily OF another) another person, or some action by another person

a - Qualifying threat - can’t just be any threat (can’t be - if you don’t give me money I’ll hold my breath, etc).

b - Doesn’t have to be an immediate threat, can be threat of future action. 

c -Some states specify exactly what kind of threats count as threats for extortion. Not all jurisdictions use the same list of threats.

B - Common law: extortion solely concerned with official misconduct - applied to public officials who corruptly collected an unlawful fee under the color of their office

C - Threats: crux of the crime of extortion is the use of a threat to obtain some sort of financial or other advantage

a - Threats can include: threats to injure the victim, accuse victim of a crime, to reveal something to disgrace victim, to publish defamatory matter about victim, to injure victim’s family or relatives or injure anyone

b - In CA threats included are: 1 - to do an unlawful injury to the person or property of the individual threatened or a third person, 2) to accuse the individual threatened or any relative of his or member of his family of any crime, 3) to expose or to impute to him or them and deformity, disgrace, or crime, or 4) to expose any secret affecting him or them.

2 - Extortion Cases

A - State v Harrington 1970 VT Page 539 - D lawyer for woman seeking divorce. D sent husband letter demanding settlement on woman’s terms or he could go to court and reveal husband’s adultery and report him to other gov’t agencies (adultery was illegal). D convicted of extortion. 

a -Holding: A person can be convicted of extortion for making threats as part of trying to negotiate a favorable settlement for a client. Affirmed. 

b - Rule: Attempting to advance a client’s claim, however well founded, by maliciously threatening to reveal information about a person’s criminal activities if the person does not agree to a settlement in accordance with terms set by the defendant’s client is extortion.

B - Negotiation and extortion: lawyers sometimes get convicted or accused. Does extortion law covers too much? It encompasses things that lawyers do all the time in the process of negotiations.

a - In Harrington, threats to go to IRS etc seemed to exceed limits of Ds representation of his client. It was not related to the divorce proceeding. It seems to have gone beyond his claim of right to negotiate for his client.

b - Also, Harrington made threats before negotiations had started (as contrasted to Alan Dershowitz in Woody Allen case where negotiations were already underway. 

C - Compounding: crime consisting of receiving property or other valuable considerations in exchange for agreeing to conceal, not report, or not prosecute a crime. Involves a transfer or property by mutual agreement. 

a - Usually only person receiving compensation is prosecuted, thous some statutes now punish both parties.

b - MPC allows an affirmative defense to compounding if pecuniary benefit doesn’t exceed amount actor believes to be due as restitution for harm caused by the offense. Many states don’t recognize this defense.
3 - Claim of right defense

A - Most states do not recognize a claim of right defense for extortion. Other states allow it under certain circumstances.

a - California says (People v. Beggs) claim of right is not a defense to extortion even if you reasonably and accurately believe you are entitled to the amount you seek. Can’t use the criminal process as a means of collecting debt. 

b - Where claim of right defense is allowed the claim of right has to be for the amount you are entitled to

B - MPC - recognizes a limited claim of right defense for extortion: the defense is restricted to cases where D threatened 

1) to accuse another of a crime

2) to divulge a secret or 

3) to take or withhold action as an official, or cause an official to take or withhold action. 

a - No claim of right defense is available if D threatened to inflict physical harm.

b - MPC says you need this b/c it is impossible to practice law without claim of right

C - United States v. Jackson 1999 2nd Circuit Pg 549 - D, had trust for money as long as in school. D dropped out and money cut off. D demanded money or she would sell her story to tabloid. D found guilty of extortion. 

- Rule: Threats of economic harm or to reputation are wrongful when the threatener does not have and cannot reasonably believe she has, a claim of right, or where the threat has no nexus to a plausible claim of right.

D - Blackmail: colloquial term for extortionate threats to reveal the commission of a crime or some other social disgrace.

a - Difference btwn blackmail and extortion - extortion utilizes a threat to do something illicit (commit murder, arson) while blackmail is limited to what would otherwise be licit, to commit an act of free speech.  

4 - Extortion under color of official right (color of office) 

A - Extortion under color of official right (color of office) - Official demands payment or  else he/she will not do something person wants them to do or will do something they don’t want them to do

a - There must be a quid pro quo - that is an exchange of this for that. Property must be offered in exchange for an official act. Official action (or inaction) in explicit exchange for property. 

B - McCormick v. United States 1991 US Supreme Court Pg. 557 - D running for re-election and told lobbyist he had heard nothing from those he had helped. D received payments from doctors, which he did not report as income. Neither side listed them as campaign contributions. D convicted of extorting money under color of official right. 
a - Issue: Can payments to elected officials be considered extortion without proof of explicit “quid pro quo,” a promise of official action or inaction in exchange for any payment or property received? No, reversed. 

b - Rule: For extortion payments received by elected official in support of a campaign must be taken under color of official right, and must be made in return for an explicit promise or undertaking by official to perform or not perform an official act. When the official asserts that his official conduct will be controlled by the terms of the promise or undertaking. 

C -Extortion or bribery: Common law crime of extortion was committed when money or property was obtained under color of office, that is, under pretense that the officer was entitled thereto by virtue of his office.

a - Extortion has traditionally been viewed as the use of coercion against another person who makes a payment to D under duress and who therefore is a victim. Bribery on the other hand is perceived as a voluntary payment to obtain a special favor and punishes both the payer and the recipient of the money. 

C - BRIBERY
1 - Elements

A - Committed by both giver and recipient of a payment - definition thus depends on which party’s point of view is being described. 

a - For the giver - exists when “something of value is corruptly given, offered or promised to a public official with intent.. to influence any official act

b - For the recipient - exists when something of value is corruptly demanded, sought, received, accepted, or agreed to be received or accepted by the public official  in return for being influenced in the performance of any official act 

- Requires proof of a corrupt intent (i.e. to influence the officials performance of his/her duties)

- Corrupt offer or solicitation of payment for an official act (governmental bribery).

B - Crime is complete with offer of solicitation of a bribe - D is guilty of committing bribery once he/she offers or solicits a bribe. The purpose of the bribe does not actually have to have been accomplished. The solicitation or acceptance of the bribe is enough.



a - It is also irrelevant whether or not bribe was actually ever paid

b - Crime is committed even if public official was legally bound to perform the act or would have done so w/out the inducement of a bribe.

C - MPC - abandons common law focus on “corrupt” agreements and “corrupt” motives. Specifies which arrangements are prohibited.

a - For Bribery in Official and Political Matters - person is guilty of bribery, a felony of the 3rd degree, if he offers, confers or agrees to confer upon another, or solicits, accepts or agrees to accept from another

1 - Any pecuniary benefit as consideration for recipient’s decision, opinion, recommendation, vote or other exercise of discretion as a public official or voter; or

2 - Any benefit as consideration for the recipient’s decision, vote, recommendation or exercise of official discretion in a judicial or administrative proceeding; or

3 - Any benefit as consideration for a violation of a known legal duty as public servant or party official

b - It is of no defense to prosecution that a person whom the actor sought to influence wasn’t qualified to act in the desired way whether b/c he had not yet assumed office, lacked jurisdiction, or for any other reason

c - MPC does not recognize extortion as a defense to bribery - it is not acceptable to pay kick-backs or under the table compensation to a public servant if such payment is required in order to obtain official action that is rightfully due. 



a - Many but not all courts follow the MPC’s approach

C - State v. Bowling 1967 AZ - D (legislators) offered to help man obtain liquor license. D agreed to help for $$. D helped, got paid, convicted of taking bribe. 



a - Holding: Court erred in not directing verdict of acquittal. Reversed. 

b - Rule: For a public officer to be guilty of bribery, there must be proof that he/she took money either under the color of office in exchange for his official vote, opinion, judgment or action, or in exchange for some action for which there was a custom or usage for those in his office to perform in an official capacity (must be a quid pro quo).

D - Illegal gratuities: crime to directly/ indirectly give, offer, or promise anything of value to public official, former public official or person selected to be a public official for or b/c of any official act performed or to be performed by official.

- Illegal gratuity requires that it only be given or accepted for or because of an official act. Does not have to be a specific intent to give/receive something in exchange for an official act (don’t need a quid pro quo).

D- BURGLARY 

1 - Elements

A - Common law burglary consists of:

a) breaking 

b) and entering

c) the dwelling house 

d) of another person

e) in the nighttime

f) with the intent to commit a felony

B- Modern Burglary statutes: Now basically entering for purpose, which you were not invited. Most statutes require:

a) the unauthorized entry 

b) of a building or structure 

c) with the intent to commit any crime

C - CA - took out nighttime and expanded dwelling to certain structures. Breaking has been eliminated and entering has been watered down. Petty larceny has been added to felony requirement

D - Breaking: Most jurisdictions have eliminated the breaking requirement. Where retained it can be used to aggravate to 1st degree

a - Where still required breaking can be either actual (any minimal force to gain unauthorized entry) or constructive (gain entry by trick).

E - Entry occurs as soon as any part of D’s body is within the structure

a - Occurs as soon as any tool/instrument wielded by D is inside structure as long as its used to carry out intended felony, not just to help break in. 

b - Entry must be wrongful. Person must not have possessory right to be in the building. D cannot burglarize his own residence (People v Gauze)

c - Right to enter store/business is usually conditional on entering with a purpose consistent with reason building is open. Entering to commit crime violates this and is thus wrongful.

F - People v. Gauze 1975 CA Pg. 573 - D argued with housemate. D went got a gun, went to home he and victim shared and shot housemate. D convicted of burglary .

a - Holding: Person cannot be convicted of burglary for breaking into his own home. Reversed. 

b - Rule: Person cannot be guilty of burglary if he has an absolute right to enter the building and thus cannot be found to have breached any possessory rights.  

G - Modern statutes have limited dwelling house requirement. Now encompasses entries into other buildings, motor vehicles, tents, etc. Some statutes distinguish btwn 1st/2nd degree based on whether D entered an inhabited dwelling

H - Nighttime - most jurisdictions have dispensed with nighttime requirement, but several states consider nighttime entries to be a factor that elevates to a higher-grade offense.

I - Common law burglary required proof D entered w/ intent to commit felony. MPC and many modern codes have expanded burglary to include entry with intent to commit any crime.

a - Criminal intent must exist at the time of entry (and also at the time of breaking in states where that element is still required). Intent must be formed prior to entering.

b - If you go into a store intending to steal something but decide not to, you are still guilty of burglary

b -Many states now criminalize trespass though the crime is often limited to certain circumstances. 

J- MPC - says burglary can include any crime and requires that it be trespassing (that you have no right to be there for any reason). Advocates narrowing burglary to exclude entries to premises that are at the time open to the public or that the actor is licensed or privileged to enter.


IV - Mens Rea - Theory of States of Mind

A - Overview

A - Generally crime features certain acts plus states of mind, which leads to the results. It is generally recognized that there must be a mens rea (evil state of mind) for crimes. This represents a concept of fault and justice. 

- Notable exceptions - i.e. ignorance of the law is not an excuse, even if it is reasonable ignorance. For some crimes a reasonable mistake of fact will not be an excuse. 

- Intent generally means either purposeful or knowing. We tend to merge these. 

- Reckless - is you knew there was a great risk, but you do it anyway. 


- Intent does not mean reckless or negligent. 

- Criminal negligence - must be a SUBSTANTIAL unreasonable risk. Civil negligence only has to be slightly unreasonable, for criminal you have to be grossly negligent. 

B - MPC

1 - 4 levels of culpability. Question of type of culpability required to establish the commission of an offense must be faced separately with respect to each material element of the crime. Person is not guilty unless he acted purposely, knowingly, recklessly, or negligently, as the law may require with respect to each material element of the offense. 


A - Purposely - person acts purposely when:

a - If element involves nature of his conduct or a result thereof, he consciously intended to engage in conduct of that nature or to cause that result

b - If element involves attendant circumstances, he is aw aware of the existence of those circumstances or believes or hopes they exist

B - Knowingly - person acts knowingly when:

a - If element involves nature of his conduct or attendant circumstances he is aware that his conduct is of that nature or that such circumstances exist

b - If element involves result of his conduct he is aware that it is practically certain that his conduct will cause that result


C - Recklessly

a- Person acts recklessly when he consciously disregards a substantial and unjustifiable risk that material element exists or will result from his conduct. Risk much be of such a nature and degree that considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation


D - Negligently

a - Person acts negligently when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. Risk must be of such a nature and degree that actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation

2 - If culpability required to establish mental element is not prescribed by law, the element is established if person acts purposely, knowingly, or reckless with respect thereto.

3 - When the law provides type of culpability sufficient for commission of an offense without distinguishing btwn the elements, the provision applies to all elements of the offense

4 - When law says negligence will establish element of an offense the element is also established by acting purposely, knowingly or recklessly. When recklessness establishes an element it is also established if person acts purposely or knowingly. When acting knowingly establishes an element it is also established by acting purposely. 

5 - When a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless condition negatives the harm or evil sough to be prevented by the law

6 - When knowledge of existence of a particular fact is an element, such knowledge is established if person knows there is a high probability of its existence unless he actually believes it does not exist. 

7 - Requirement that offense be done willfully is satisfied f person acts knowingly with respect to elements of the offense unless a purpose to impose further requirements appears

8 - Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning, or application of the law determining the elements of an offense is an element of such offense, unless definition of the offense or code says so

9 - When the grade or degree of an offense depends on whether offense is done purposely, knowingly, recklessly or negligently, its grade or degree shall be the lowest for which the determinative kind of culpability is established with respect to any material element of the offense. 

C - Common Law: General vs. Specific Intent

1 - General and Specific Intent - Before MPC and where not adopted courts have commonly distinguished btwn general and specific intent crimes. 

A - Specific intent crimes - require evidence of an extra-special mental element in addition to proof that D had a particular state of mind when he/she committed the crime 

a - Extra special mental state may pertain to 

 1 - Intent to commit some other act in the future

 2 - A special motive or purpose for committing the crime

 3 - Awareness of a special attendant circumstance surrounding the criminal act. 

b - Specific intent crimes - have an extra element like intent to deprive or intent to steal - I.E. For larceny - extra special element is intent to deprive permanently, b/c you already have intent to take. Only punished if you have that extra mental state.

B - General intent crimes merely require proof of a particular state of mind accompanying the acts constituting the crime.

C - MPC omits any reference to general/specific intent. This has been adopted in more than 30 states. 

D - Transferred intent - Criminal law is generally unwilling to impose liability by “transferring intent” from one crime to another (i.e. you break in to steal liquor and end up burning the place down, thus don’t have the mens rea for arson). 

a - Doctrine of transferred intent does apply in cases of felony murder and misdemeanor manslaughter.

b - Criminal Law is willing to transfer intent from one victim to another (i.e. you shot at A trying to kill him and instead shoot and kill B).

E - State v.Peery 1947 MN Pg 188 - D charged with indecent exposure. Alleged that he often stood naked in front of window. D says it was accidental  No indication D tried to get people to look at him. D convicted and appeals. 

a - Holding: Evidence did not show that D’s exposure was willful or intentional, thus it is not sufficient to sustain his conviction. Reversed.

b - Rule: In order to convict someone of indecent exposure, it must first be shown that the defendant’s conduct was committed with the deliberate, willful, intent of being indecent or lewd. 

D - Model Penal Code - Applied

A - MPC purposeful and knowingly equals intent for mens rea.

a - Purposefully - D acts purposefully when he or she acts with the conscious objective of causing a particular result

b - Knowingly - D is practically or substantially certain that his or her actions will cause a particular result. 

1 - In some states knowledge may be established if D is merely aware that it is “highly probably” his or her conduct will cause a particular result. Gives more prosecutorial discretion. - Used in US v Villegas. 

B - Reckless conscience of the fact that you are being unreasonable - conscious disregard of a substantial and unjustifiable risk that a material element of the crime will result.

C - Negligence should be aware of a substantial risk

D - Ostrich cases - some courts have held that mens rea of knowledge can be shown if person is aware of a high probability that a certain fact existed but deliberately avoided finding out for sure in order to escape criminal liability - unless D actually believed that the fact did not exist. 

a - MPC - agrees with those courts that have been willing to infer knowledge in cases where D raises the ostrich defense. MPC uses substantial certainty. 

E - MPC and most courts generally use substantial certainty , but they make an exception for cases where the knowing is of a current fact, this is “when knowledge of the existence of a particular fact is an element of an offense

a - In these cases such knowledge is established if a person is aware of a high probability of its existence unless he actually believes it doesn’t exist.

F - Criminal negligence - criminal negligence is gross negligence. 

a - People v. Becker - Criminal negligence requires proof that D created a substantial unjustifiable risk and that his failure to perceive the risk is due to an unusual insensitivity to the potential consequences of his conduct. 

b- 3 significant factors considered in measuring the degree of negligence:



1 - D’s role in creating the risk



2 - The proximity of the ultimate harm in relation to D’s acts

3 - Extent to which the immediate harm was predictable and apparent

.
c - Policy:  Is criminal negligence wrong? Shouldn’t we have to have some bad purpose or act knowingly (intent) in order to be found to have acted criminally? Should we punish people for being stupid?

d - MPC - there ought to be mens rea - for all attempt crimes punishment should be the same as if you did it since the mens rea was the same

G - United States v. Villegas 1993 2nd Cir. Pg 193 - D appeals conviction for violation clean water act for knowingly discharging pollutants. D put vials of infected blood into bulkhead. Vials floated into ocean and wound up on NJ beach 

a - Holding: Evidence not sufficient to show that D knew he was placing other people in imminent danger of death or bodily injury by dumping the vials in the Hudson River. Reversed. 

b - Rule: To find someone guilty of a crime requiring that person have knowledge of danger created by their actions, must be shown that person was aware that there was a high probability that their actions placed others in danger. Unless the person actually believes that it does not exist. 

E - Defenses

1 - Mistake of Fact 


A - Mistake of Fact

a - A mistake of fact is a defense it if negates the mens rea required to commit the crime 

b - Knowledge must come from a legitimate source, thus the mistake of fact must be reasonable.

B - Defense to General and Specific Intent Crimes

a - In jurisdictions that separate offenses into specific intent and general intent crimes mistake of fact is a defense

b -  Mistake of fact must be both honest and reasonable in order to afford a defense to a general intent crime. 

C - For specific intent crimes the mistake only has to be honest, it does not have to be reasonable.


C - Strict Liability crimes

a - Even if it is a reasonable mistake it doesn’t matter you are guilty. Everyone would have made that same mistake, but it doesn’t matter. You did it and you are guilty. 

D - MPC rejects validity of specific/general intent crimes- ignorance or mistake as to a matter of fact constitutes a defense if it “negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense. 

a - MPC says there are crimes that require purposeful conduct, crimes that require knowing conduct, crimes that require reckless conduct and crimes that require negligent conduct.

b - Purposeful and knowing are intentional crimes under the MPC. 

c - For crimes that require purpose or knowledge, therefore, an honest mistake of fact is a defense, even if the mistake was reckless. Being reckless or negligent is an excuse

d - For crimes requiring recklessness, a mistake of fact is a defense so long as it was not reckless. Thus being negligent or reasonable is an excuse.

e - For crimes requiring negligence, a mistake of fact is a defense provided the mistake was not negligent - in other words, it must have been a reasonable mistake. Being reasonable is an excuse (as in a reasonable mistake of fact).

f - MPC asks legislatures to pick which kind of culpability goes with each crime. Each crime has a level of culpability (reckless, intentional (knowing or purposeful) or negligent). 

g -Thus you say what level of culpability is required for each crime and a person whose actions fall under a different level (see example below) won’t be guilty. 

1 - For example larceny is an intentional crime, if you only act recklessly than you are not guilty of larceny.

E - Gordon v. State 1875 AL Pg 203 - D convicted of illegal voting. D voted when not 21. D’s family told D he was 21, and thus he believed that this was his age. D appeals. 

a - Holding: Court erred in refusing to tell jury that if D honestly believed he was of full age when he voted that he should not be convicted, even if the evidence convinced the jury he was not of age. Reversed.

b - Rule: A person cannot be held to have acted criminally if they lacked knowledge of a particular fact or facts, not due to carelessness or negligence (that is the mistake of fact must be reasonable i.e. from a legitimate source), on which the intent was dependant. 

2 - Mistake of Law


A - Mistake of law


a - You know what you’re doing but you don’t think it is illegal.

b - General rule for ignorance of the law - ignorance of the law is usually not an excuse


B - When is Mistake of Law a Defense? 



a - 6 exceptions to the mistake of law rule - mistake must be reasonable

 1 - If the crime defines as an element that the perpetrator must know it is illegal (thus a mistake of law negates the mens rea required for the crime). 

2 - When the law is not published - that is published in the “technical” sense (whatever is required to fulfill the courts requirement of publishing the law).  The government fails to fulfill the minimal requirements for publishing the law. 

3 - When the mistake arises from reasonable reliance on a statute that is later determined to be invalid

4 - When the mistake is based on a reasonable reliance on a court decision


a - Often must be an appellate decision

5 - When the mistake arises from reasonable reliance on a public official who is in a position to interpret the relevant statute. 

a - Must be some high official who is responsible for interpreting the statute, can’t just be a cop interpreting the law.


b- Some states don’t allow this

6 - When you aid a police officer in an emergency when he requests or requires your assistance. That is there is a summons for your assistance by the officer. This exception does not negate mens rea.

C - MPC doesn’t distinguish btwn a mistake of fact and a mistake of law, providing that either gives rise to a defense if it “negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense.”

a - Most crimes don’t require proof that D was aware of the law. Thus a mistake of law will rarely negate the mens rea required by the crime. 

D - In New Jersey a reasonable mistake of law will excuse, but they say that this requires investigation and consultation with lawyers

a - Reliance on an attorney’s legal advice - generally held that advice of counsel even though followed in good faith is no excuse for violation the law and can’t be relied on as a defense.

E - People v. Wendt 1989 Il Page 206 - D guilty of failing to file income taxes. D claimed he believed not subject to state or US income taxes b/c of speeches he heard, articles read, etc. D appeals. Affirmed. 
a - Rule: The ignorance or mistake of law is not a defense for the commission of a crime, unless knowledge that the act was criminal is an element of the offense, the absence of which would negate the mental state required for the offense. 

F - US v. Barker DC Circuit - 1976 Pg 213 - D broke into office to photograph records. D asked by Hunt who D knew from CIA days for help in getting record of traitor. D broke in and took pics. D found guilty, appeals. Reversed. 

a - Rule: When a D breaks the law while acting at the behest of a government official, D can claim reliance on the official’s authority as a defense to the criminal charges if D can show that his reliance was objectively reasonable under the circumstances of the case. 

4 - Mistake of Law Doctrine
I - This can be a defense whenever it negates the mens rea required by the statute. This occurs in:

A - Situations in which the word knowingly or willfully is strategically placed so as to require knowledge and understanding of the law as a condition of culpability.

B - Situations in which the defendant had no reason to know of the existence and applicability of the relevant legal requirement, and in which there was therefore no genuine opportunity to comply with the law’s mandate. 

a - Lambert v. California US, 1957 Page 224 - LA has a law requiring convicted felons to register if they live in LA or enter it. D did not register and was charged and convicted of the crime. D convicted and appeals. 

1 - Holding: Registration act violates due process requirement of the 14th amendment where it is applied to a person with no actual knowledge of the duty to register and where no showing is made of the probability of such knowledge. Reversed. 

2 - Rule: A person cannot be convicted of a crime where there is an omission of an act that the person has no reasonable way to know is against the law (they could not have known that the law required them to do something that they did not do).

b - Applies to omissions - where it is reasonable to not know - failure to act when there is no reasonable reason to know that you SHOULD act



c - May referrer only to wholly passive conduct

d - Lambert has basically only been applied where there was an innocuous omission where you could not have reasonably known (no notice was provided). - Courts have limited the impact of Lambert - limited it basically just to its own facts - narrowly construed this case.

C - Situations in which D did indeed have reason to know of the relevant legal requirement, but also had reason to believe that their actions fell outside the ambit of the prohibition.

a - Typically the situation where mistakes of law aren’t a defense. Usually even a good faith and reasonable misunderstanding of the law on the part of D (or D’s counsel) provides no shield from liability. 

b - Exceptions: Reliance on official statement of the law later invalidated (court decision that is overturned or a statute that is invalidated or an erroneous interpretation by an official responsible for interpreting the law) is a defense.

c - Official statement standard is not always easy to apply

D - Situations in which D’s ignorance or mistake is not about the existence or meaning of the criminal prohibition, but about an element of the crime that turns on a legal distinction. 



a - Here D’s mistake undercuts mens rea and this is a defense

b - I.E. person thinks property is his, doesn’t know law gives improvements to landlords.

E - Situations in which D’s ignorance or mistake is not about the existence or meaning of the criminal prohibition, but about entitlement to a special exemption from the reach of that prohibition.

4 - Intoxication
I - Voluntary Intoxication as a defense 

A - Evidence of intoxication is admissible as a defense for specific intent crimes, but it is not admissible for general intent crimes.

B - Voluntary intoxication as a defense to specific intent crimes - voluntary intoxication alone is never a legal excuse for committing a crime

a - For specific intent crimes, the fact a person was intoxicated may be a defense if it negates the mens rea required by the crime.

C - Voluntary intoxication as a defense to general intent crimes - courts virtually unanimous in rejecting this as a defense to general intent crimes

D - Slightly more than ½ of the jurisdictions still follow the general/specific intent dichotomy in ruling on intoxication claims. 

a - Some states don’t allow alcohol as a defense; some allow it in some cases.

b - - Supreme Court held it is constitutional for states not to allow intoxication as a defense (in case involving Montana statute doing so)

E - MPC - refuses to recognize voluntary intoxication as a defense unless it negates an element of the offense. 

a - MPC says if crime requires level of culpability higher than recklessness (knowing or purposeful - i.e. intentional) you can introduce that evidence but if the crime requires only recklessness or negligence you cannot.

F - Involuntary intoxication - when a person doesn’t know they are consuming an intoxicating substance or do so under force, duress, or medical advice. 

a - This is universally recognized as a defense if it negates mens rea for the crime. 

b - Can also afford a defense if it creates a state of mind that would satisfy states definition of insanity

G - Neither narcotics addiction or chronic alcoholism may be the basis for a defense of involuntary intoxication

H - US v. Williams 1971 D. MD Pg 228 - D robbed bank while drunk and on drugs. Dispute over how intoxicated D was . D convicted and appeals. Affirmed

a - Rule: If specific intent is an element of the crime, the fact that a person may have been voluntarily intoxicated at the time of the commission of a crime may negate the existence of a specific intent. 

V - PUBLIC WELFARE CRIMES

1 -  Strict liability / public welfare crime

A - Require no mens rea and thus don’t allow a defense for even a reasonable mistake of fact

B - Public welfare crimes - strict liability crimes generally relate to public health and safety regulations. Serving adulterated food, using incorrect weights in commerce, and violating traffic safety regulations are examples of these crimes.



a - Normally don’t lead to long jail sentences or very big fines

b - Justified as a means of allowing prosecutors to punish the negligent or reckless where actual proof of culpability would be difficult

C - MPC - strongly objects to strict liability crimes, but allows for strict liability violations that do not carry potential prison terms or stigma of criminal convictions. Leads only to a fine here.

a - Argument against strict liability crimes - they overly stigmatizes people - loses moral basis for the stigma associated with crimes

D - Bigamy and statutory rape - under common law these were strict liability crimes even though they could lead to a prison sentence and were not considered public welfare crimes

a - Courts now generally reject view that a reasonable mistake of fact is no defense to bigamy



b - Statutory rape remains a strict liability crime

c - While bigamy/statutory rape are strict liability crimes they are NOT public welfare crimes - statutory has actual prison sentences (can be long)

E - Vicarious liability - not only do we waive mens rea, but we impute someone else’s liability to you - another person commits crime but you’re held responsible

a - dispenses with both mens rea requirement and the requirement that each D personally committed a voluntary act. 

b - Employee acts can be subbed for the employer. 

c - Different from accomplice liability - where punishment is imposed based on D’s aiding and encouraging the actor

d - Even when you do everything you can to stop person from doing the crime, you are still responsible.

F - Commonwealth v. Koczwara PA, 1959 Page 237 - Employee of D sold liquor to underage people let them in bar w/out parents. D convicted of letting minors in bar. D maintains there is no evidence he participated in the sale or was present when it happened, thus D appeals. 

a - Holding: D is criminally responsible, as a licensee of the Liquor Control Board for acts of employees upon his premises w/out his presence, participation, or knowledge (there is vicarious liability). Affirmed

b - Rule: The owner of a licensed liquor-selling establishment will be held criminally responsible for any actions committed by his employees in violation of the liquor code.

e - In re Marley - CA - meat market owner sent to jail for employee error, though not there when it happened. . 

B - CORPORATE LIABILITY

I - Corporate Liability
A - Most jurisdictions impose criminal liability on corporations under certain circumstances. 

a - Based on the theory of agency - if employee is acting on behalf of the corporation, corporation can be held liable as the principle

b - Most jurisdictions impose criminal liability on a corporation whenever an employee commits a prohibited act within the scope of his or her authority. 

1 - This is the traditional view, some courts, and MPC follow rule from Adjustment Dept (below) - modern trend toward this view

c - Agent who committed the crime is still responsible for his own individual crime, but the company may also be held criminally liable.

d - Congress is currently proposing legislation that would promote the charging of corporations with crimes for intentionally selling defective products (i.e. Firestone - possible homicide).

B - MPC - follows majority approach for violations, statutory crimes clearly mean to impose liability on corporations, and offenses consisting of omissions to perform specific duties imposed on the corporation

a - For other crimes the standard is higher: the offense must have been authorized, requested, commanded, performed or recklessly tolerated by the board of directors of by a high managerial agent acting in behalf of the corporation within the scope of his office or employment. 

C - State v. Adjustment Department Credit Bureau Inc. Id. 1971 Pg 248 D - Bill collection agency convicted b/c of the actions of its agent. Appeals. Reversed. 

a - Rule: For a corporation to be convicted of a crime based on the actions of its agent, the act must have been authorized, requested, commanded, or performed by the board of directors or by an agent having responsibility for formation of corporate policy or by a high managerial agent having supervisory responsibility over the subject matter of the offense and acting within the scope of his employment on behalf of the corporation.

VI - HOMICIDE

A - Mens Rea for murder. 

1 - Malice aforethought. You are not guilty of murder (as opposed to manslaughter, etc) without this. Must also be an act that results in death. 

A - Malice aforethought - Four ways you can have this: 



a - Intent to kill



b - Intent to commit serious bodily injury

c - Extreme recklessness (so extreme as to represent a depraved indifference towards human life - depraved heart murder) 



d - Intent to commit specified felonies

e - Can commit murder accidentally (as well as intentionally) - you intend only to injure them BUT they die, AND extreme recklessness. Can also occur under the intent to commit specified felonies.

B - First-degree murder requires that the killing be willful, premeditated and deliberate (willful means intentional). Must have all of these. 

C - Having the intent to kill required for malice aforethought satisfies the intentional (willful) requirement.

D - if you can only prove willful, deliberate and premeditated intent to cause serious bodily injury it is not first-degree murder. You can prove second-degree murder, but you do not have the willful (INTENTIONAL) killing required for first-degree murder. 

B - California Penal Code - typical of those used for homicide
1- Murder: unlawful killing of a human being or fetus with malice aforethought

2 - Malice may be express or implied: It is express when there is a manifested deliberate intention unlawfully to take away another’s life. Implied is when no considerable provocation appears or when circumstances of killing show an abandoned and malignant heart.

3 - Degrees of murder: First-degree murder v. second-degree murder - determined based on mens rea - intent to kill (though not all intent to kill is 1st degree). 

a - 25 years to life to death v. 12 years

b - Two ways to get first degree - During the commission of certain felonies (not all felonies though, some felonies will be first degree, some will be second degree, and some won’t be murder at all). 

c - Felonies for murder include: attempt of arson, rape, carjacking, robbery, burglary, mayhem, kidnapping, train wrecking, or various sex offenses, or murder from shooting a firearm from a car at another outside the vehicle with intent to inflict death.

C - Model Penal Code

1 - Murder - Criminal homicide is murder when:



a - committed purposely or knowingly, or 

b - committed recklessly under circumstances manifesting extreme indifference to value of human life. 

1 - This is presumed if act is engaged or is an accomplice in an attempt to commit or flee after committing or trying to commit rape, robbery, deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping, or felonious escape.

c - Murder is felony of first degree - may be sentence to death. Normally gets life.

2 - Manslaughter:  Criminal homicide is manslaughter when



a - Committed recklessly

b - Homicide that would otherwise be murder, is done under influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse (this is determined from viewpoint of a person in actor’s situation under circumstances, as he believes them to be

c - Manslaughter is a felony of second degree (max sentence usually 10 years)

3 - Negligent Homicide



a - Criminal homicide = negligent homicide when committed negligently

b - Negligent homicide = a felony of third degree. Subject to max sentence of 5 years.

D -  Intentional Homicide - 


a - Must be willful, deliberated, and premeditated
1 - Premeditation: Distinguishing btwn 1st/2nd degree murder

A - Premeditation: 

a - Difference between deliberate and intent to kill - intent means you intend it

b - Premeditated means you planned it in the future

C - Deliberate means it was calculated - that it was a logically calculated decision to kill the person.

B - Two views on premeditation
a - Some states follow Carroll approach - premeditation can occur at any time before the killing. Does not have to be any specific time lapse between the premeditation and the killing. Space of time is immaterial if the killing was intentional, wilful, deliberate, and premeditated. 

b - Other courts disagree. They maintain that to premeditate is to measure and evaluate the major facets of a choice or problem. These courts believe that the process of premeditation requires an appreciable amount of time 

c - CA court in Anderson views premeditation different than PA court in Carroll. California Court looks to planning, to relationship (for the kind of relationship that would suggest a motive for killing), and to the manner of killing to see if there was premeditated planning of the murder.

C - Commonwealth v. Carroll 1963, PA Pg 263 - D - convicted of 1st degree murder for killing wife. They had argued all day, D was in bed and reached over, got loaded gun, and shot wife in head 2 times. D appeals. 
a - Holding: Evidence was sufficient to sustain a conviction of 1st degree murder. Affirmed. 

b - Rule: Murder is an unlawful killing of another with malice aforethought. Willfully, deliberately, and premeditatedly killing another or any murder during the perpetration of or attempt to commit certain felonies is first-degree murder. All other murder is second degree.

D - People v. Anderson 1968 Ca Pg 267 - D convicted of 1st degree murder. Killed daughter of girlfriend. D had made excuses to hide what was going on all day, had also been drinking heavily. Girl was found nude, D appeals. 

a - Holding: Evidence is not sufficient to prove that the murder was premeditated and deliberate to support a conviction on the charge of first-degree murder. Reversed.

b - Rule: The types of evidence sufficient to find premeditation and deliberation falls into 3 categories. (1) facts about how and what D did prior to the murder that show that D was engaged in activity directed toward or intended to result in the murder (planning activity); (2) facts about D’s prior relationship and/or conduct w/ the victim from which jury could reasonably infer a motive for the murder; (3) facts about the nature of the murder from which the jury could infer that the manner of killing was so particular and exacting that D must have intentionally killed by a preconceived design” to take victim’s life.

* To find the premeditation and deliberation required for a conviction of 1st degree murder the evidence must show evidence of three of the following types or at least extremely strong evidence of type (1) or evidence of type (2) in conjunction with either (1) or (3):

c - Note that in People v. Perez CA said Anderson  test was merely a framework to aid appellate review and that it did not define the elements of 1st degree murder. Did not establish an exhaustive list that would exclude all other types and combinations of evidence that could support a finding of premeditation and deliberation

d - Trend in CA and the US is to go away from the Anderson view towards the carrol view - trend is moving towards more flexibility - talk about the split if it part of question.

D - D’s actions subsequent to killing many courts have held that D’s evasive tactics after killing are evidence of premeditation. 

E - MPC - takes critical stance towards view that premeditated killers generally tend to be more culpable than spontaneous or impulsive killers.

a - Does not recognize degrees of murder. Defines murder to encompass all purposeful or knowing killings (as well as those committed recklessly with extreme indifference to life).

b - Most states reject the MPC view and divide murder into degrees with premeditation as the dividing line

F - Possible Policy question  - Is premeditation and deliberation worth of greater punishment?

a - MPC says that it is not always the case that we should punish premeditated murder more than spontaneous, impulsive killings - spontaneous, impulsive killing may bee of exceptional depravity and extreme callousness such that no hesitation is even required.

b - Use of premeditation & deliberation reflects the belief that one who meditates an intent to kill deliberately executes it is more dangerous, more culpable or less capable of reformation than one who kills on sudden impulse or that the prospect of the death penalty is more likely to deter men from deliberate than from impulsive murder

G - Diminished capacity - People v. Wolff - schitzo kid kills mother - reduced conviction b/c he suffered from a diminished capacity that made him incapable of premeditation. 

a - True test of premeditation is not the duration of time as much as it is the extent of the reflection - must include consideration of somewhat limited extent to which D could have maturely and meaningfully reflected upon the act

b - The Twinkie Defense - city councilman killed mayor, etc. Diminished capacity defense from sugar high from eating lots of twinkies. Found guilty of voluntary manslaughter .

c - Some jurisdictions have followed this, others have refused to - CA legislature passed a statute rejecting Wolff and saying premeditation did not require evidence that D maturely and meaningfully reflected upon the gravity of his/her act. Rejects psychiatric testimony for diminished capacity but allows it for insanity. 

2 - Voluntary Manslaughter - Heat of Passion


a - Heat of passion


b - Provocation that would cause the reasonable person to lose their cool


c - No time to regain their cool

A - Intent to kill - if intent to kill is mitigated by a provocation that causes person to be in the heat of passion when they intend to kill then they no longer have malice aforethought. Thus it is voluntarily manslaughter, not murder. 

a - Provoked D who intended to only inflict bodily harm or acted w/ extreme recklessness may be convicted of voluntary manslaughter

b - Actual provocation - passion needed is usually rage - may also be fear or any violent and intense emotion sufficient to dethrone reason

c - Most courts say if you intend to commit seriously bodily injury or are extremely reckless in heat of passion and this causes death, we allow these to be mitigated by provocation as well and it is voluntary manslaughter.

B - Reasonable provocation - traditional common law - limited set of events sufficient to provoke the reasonable person: serious assault/battery, witnessing an act of adultery by one’s wife, mutual combat, unlawful arrest, commission of a crime against a close relative

C - Modern approach - Existence of reasonable provocation depends on fact of particular case; jury asked if circumstances would have provoked reasonable person. 

D - It must be a sudden heat of passion - You must not have had enough time to regain your composure - that is the killing must be before a reasonable person would have had time to regain composure

E - Some courts have held that a series of events over a long period of time can be sufficient provocation for voluntary manslaughter, which differs from the traditional view that the provocation has to be sudden.

F - MPC - manslaughter includes homicide that would otherwise be murder committed under influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. MPC says can be VM even when reasonable person would not have lost their cool.

a - Reasonableness of D’s explanation or excuse shall be determined from viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.’

b - Trier of fact must evaluate actor’s conduct under the circumstances that actor believe to exist and consider viewpoint of person in actor’s situation 

c - Says differentiate in particular cases btwn those special aspects of actor’s situation that should be deemed material for purpose of grading and those that should be ignored. 

G - Diminished capacity - some jurisdictions allow D to argue that diminished capacity not only negated premeditation but also the malice which would reduce murder to VM. You had the mens rea but b/c you don’t know right from wrong which negates premeditation and malice reducing murder to manslaughter. 

a - CA rejects this by statute. 

H - State v. Thornton TN 1987 Pg 279 - D convicted of 1st degree murder. D found wife (separated) with man, went to get camera to take pics and got gun for protection. Heard them having sex and busted in. Shot man in leg, and man died from infection. D appeals. Reversed.

a - Rule: If a person learns of or discovers unlawful sexual relations with a relative and there is no evidence of actual malice, the killing of the seducer or adulterer in the heat of passion constitutes voluntary manslaughter and not murder.


I - Heat of passion cannot be a mitigating circumstance for felony murder

J - In CA - Voluntary Manslaughter: unlawful killing of another without malice 


- on a sudden quarrel or heat of passion (3, 6, 11 year sentence)

E - Unintentional Homicide

1 - 2nd Degree Depraved Heart Murder

A - Difference btwn extreme recklessness (enough to be murder) and reckless or gross negligence (common law says enough for involuntary manslaughter).

B - For murder you have to be so reckless as to demonstrate depraved heart and extreme indifference. Most states require that you be consciously aware that what you are doing is an unreasonable risk and that you show extreme indifference.

C - Commonwealth v. Malone 1946 PA Pg 300, D - convicted 2nd degree murder. D asked friend to play Russian Poker - pointed gun at him and fired, wounding kid who died. Affirmed - Did not justify reducing to involuntary manslaughter. 
a -Rule: When a person commits and act of gross recklessness for which he must reasonably anticipate that death to another is likely to result, he exhibits wickedness of disposition, hardness of heart, cruelty, recklessness of consequences and a mind regardless of social duty indicative of malice, an essential element distinguishing murder from other killings.

D - Defining depraved heart murder: consider 1) social utility of actor’s conduct, 2) magnitude of the risk he creates including both the nature of foreseeable harm and the likelihood that the conduct will result in that harm; 3) actor’s knowledge of the risk; and 4) precautions the actor takes to minimize the risk.

E - MPC - defines murder to include homicide committed recklessly under circumstances manifesting extreme indifference to the value of human life

a - Should be left to the trier of fact under instructions that make it clear that recklessness that with purpose or knowledge should be treated as murder and less extreme recklessness should be punished as manslaughter.

F - Intent to cause serious bodily injury as 2nd degree murder - common law - proof that D intended to inflict serious or grievous bodily harm sufficed to establish the malice necessary for 2nd degree murder 

a - MPC does not recognize intent to cause serious bodily harm as a separate form of murder. 

b - MPC say it is preferable to convict those who intended serious bodily harm of either extreme-indifference murder or manslaughter.

c - Most traditional illustrations of murder based on intent to injure will fall within the recklessness category as defined in the MPC.

d - Most states do have serious bodily injury element 

G - Berry v. Superior Court CA 1989, Pg 302 - D pitbull owner. D’s dog killed kid. Dog was supposedly a killer - a fighting dog. Had never attacked anyone. D charged w/ 2nd degree murder. Sufficient evidence of implied malice sufficient to require him to stand trial for a charge of second-degree murder. Motion denied.

a - Rule: To demonstrate the implied malice needed to make a charge of second-degree murder for an unintentional killing there must be an actual appreciation of a high degree of risk objectively present, a high probability that the act will result in death and the act must be done with a base antisocial motive and wanton disregard for life.  

H -- Depraved heart murder vs. involuntary manslaughter - no clear line between them but on a test if you discuss one you should also discuss the other. Extreme recklessness is obviously worse than pure reckless ness or gross negligence (involuntary - MPC calls this negligent homicide - doesn’t matter whether the person knows just whether they should have known - recklessness that doesn’t meet the standards for depraved heart). Depraved heart has to be extreme recklessness and extreme indifference - there is a fine line between these two things. Russian roulette cases go both ways. Extreme = 2nd degree murder except if it is in CA and it’s a listed felony.


2 - Involuntary manslaughter: Criminal Negligence/Recklessness

A - Involuntary Manslaughter


a - Involuntary manslaughter based on wanton and reckless conduct. 

b - Includes gross negligence - even in situation where D might not have known that his behavior was negligent and where he might not have had the capacity to know that his behavior was negligent. 

B - Difference btwn involuntary manslaughter and depraved heart murder

a - Some courts say difference btwn malice (murder) and gross negligence (manslaughter) is one of degree rather than kind. Malice requires jury conclude that D’s entering into the risk created by his conduct evidenced a depraved mind without regard for human life.

b - Other courts have focused on riskiness of D’s conduct - involuntary manslaughter and depraved heart murder require mens rea of recklessness, but difference btwn the two turns on the dangerousness of D’s conduct. 

1 - Depraved indifference murder requires that the actor’s reckless conduct be immediately dangerous and present a grave risk of death 

2 - For manslaughter conduct need only present the lesser “substantial risk” of death. 

c - Another view is that depraved heart murder requires plain and strong likelihood of death, manslaughter involves high degree of likelihood of substantial harm.

C - Awareness of risk - some jurisdictions expressly require proof that D was aware of the risk in order to support an involuntary manslaughter conviction. Other courts disagree

D - MPC - Manslaughter includes homicide committed recklessly. 

a - Distinguishes manslaughter from murder committed recklessly under circumstances manifesting extreme indifference to the value of human life. 

b - Defines recklessness (the mens rea required for both manslaughter and extreme-indifference murder) as consciously disregarding a substantial and unjustifiable risk.

c - Requires recklessness - and thus conscious awareness of risk to support a manslaughter conviction. 

d - MPC is so concerned with Mens Rea, they are not comfortable using involuntary manslaughter to cover gross negligence - prefer to limit it to recklessness that does not reach level of extreme recklessness for murder.

E - MPC Negligent Homicide 

a - MPC - Does not decriminalize gross negligence, creates a separate crime, negligent homicide, for homicide committed negligently. Merely don’t include it in involuntary manslaughter 

a - Definition of negligence requires a gross deviation from ordinary standards of conduct. Insists on proof of substantial fault.

b - Considers an actor negligent if he or she should be aware of a substantial and unjustifiable risk and the failure to perceive that risk involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation. 


F - CA Penal Code : Manslaughter is unlawful killing of another without malice

- Involuntary - during an unlawful act, but not a felony, or while doing a lawful act which might produce death in an lawful manner or without due caution and circumspection. Doesn’t apply to acts while driving a car (2,3,4 year sentence)

G - Commonwealth v. Welansky 1944 Mass Pg 308 - D - owner of club, caught fire and lots of ppl died. Club was too full with exits blocked, hidden, or locked. D convicted of involuntary manslaughter and appeals.  Affirmed. 
a - Rule: Wanton or reckless conduct is intentional conduct by way of either a commission or of an omission where there is a duty to act, that involves a high probability that substantial harm will result to another. 

H - Commonwealth v. Feinberg 1969, PA Pg 309 - D owner of cigar store. Sold new type of dangers Sterno to people knowing they would drink it. Convicted of involuntary manslaughter and appeals. Affirmed.

a - Rule: For manslaughter conviction, when death results from lawful act done in unlawful way court must show D acted in rash or reckless manner. Conduct that leads to death must be such a departure from behavior of ordinary and prudent man to show disregard of human life or indifference to the consequences. Must also be direct causal relationship between D’s act and the death. 

F -  Felony Murder

1 - The Felony Murder Rule

A - Old rule - If you commit any felony and someone dies during the felony you are guilty of murder - theoretically subject to death penalty for this. 

a - California code - any killing committed in the perpetration of a felony is guilty of first-degree murder. Felonies Listed above w/ CA Penal Code. 

b - Basic rule has been modified because we have restricted felony murder in most states (a few have abolished it) to certain felonies.

c - Why have felony murder? Try to discourage felonies or encourage avoiding dangerous actions that may lead to death during a felony.

B - Malice aforethought is implied from the intent to commit the felony (transferred intent). 



a - 1st degree murder - certain listed felonies



b - 2nd degree murder - inherently dangerous felonies



c - How do you determine what is inherently dangerous?

1 - Determine whether crime itself in the abstract in and of itself is inherently dangerous (minority approach - used in CA)

2 - Majority of states also look at the facts for that particular case. Thus it can be felony murder based either on the abstract (felony itself is inherently dangerous) or based on the facts of that particular case.



d - Robbery counts even if it is attempted.

C - People v. Hansen Cal, 1994 Page 328 - D fired gun into dwelling, hitting one and killing her. Convicted under felony murder rule and appeals. Affirmed. 

a - Rule: Felonies that can support a conviction of 2nd degree murder based on felony murder rule are limited to felonies inherently dangerous to human life, which by their very nature cannot be committed without creating a substantial risk that someone will be killed, that is they carry a high probability that death will result.

D - MPC - would have preferred to abandon common-law doctrine of felony murder, but did not do it b/c of heavy opposition.

a - MPC hates it b/c it doesn’t require mens rea and MPC thinks criminal law is about the guilty mind. Killing during robbery not the same. 

b - MPC said “sometimes felony murder is ok b/c when you commit a crime you commit recklessness, so committing the crime (robbery) is showing a depraved indifference to human life. MPC says we have a list of certain felonies where there is a presumption of extreme recklessness and extreme indifference to human life in these certain felonies and so if you commit one of those felonies you can be charged with felony murder, BUT we will allow the defendant to rebut that extreme recklessness.

c - Only New Hampshire has adopted the MPC approach

E - Constitutional Issues - Constitutional challenges to felony murder rule have not been successful. 

F - - Numerous state legislatures have amended homicide statutes to make it clear that felony drug charges can lead to a felony murder conviction.

2 - The Merger Doctrine

A - Merger Doctrine

a - Certain felonies are inherently dangerous and fall into 2nd degree felony murder. Most states exclude assault under the merger doctrine.

b - Why? 99% of killings involve an assault, thus 99% of all murders would fall under felony murder rule. Almost everything will be felony murder (2nd degree) so no need to prove intent to kill/intent to commit serious bodily harm/extreme recklessness.


c - Would make it easy to convict for 2nd degree murder. 

B - Merger doctrine - most states limit it to traditional assault and battery. 

a - CA was weird in that it extended merger doctrine to include other felonies that were similar to assault (this is very much in the minority).

b - In CA - won’t allow felony murder for burglary with intent to commit to assault. This is so even though burglary is a 1st degree listed felony. Still guilty of burglary. 

c - If you break in with intent to steal however, you can be gotten for 1st degree murder if someone dies

d - Most states disagree - burglary is felony murder even if it is entering with intent to commit an assault.

e - In CA - child abuse statute covering assaulting kid and not feeding the kid. Some appellate decisions in CA say that if you hit kid under child abuse statute it merges and does not count but if you are just neglectful it does count (does not merge).

C - Rejection of the merger doctrine - few courts have rejected this doctrine, often on the grounds that the legislatures intended the felony murder rule to apply in assault cases. 

D - People v. Hansen CA 1994 Pg 335 - D same as above. Affirmed. Issue - Did merger apply here? No, Merger did not apply 

a - Rule: To determine whether felony-murder rule will apply to an inherently dangerous felony, the court considers whether applying felony-murder rule will subvert the intent of the legislature by precluding the jury from considering the issue of malice aforethought. The felony murder rule will not apply where its application would subvert the intent of the legislature. 

E - Notes on People v Hansen 

a - CA Supreme Court used to hold that if you have an independent felonious purpose you can be charged with felony murder (it does not merge)


b - View Changed in Hansen (to Hansen rule above)

3 - Agency Doctrine


A - Agency Doctrine - Two Approaches 

a - Agency doctrine - doctrine of felony murder does not extend to a killing that, although growing out of the commission of the felony, is done by someone other than the defendant or those associated with him in the unlawful enterprise 

b - Agency approach is the majority approach. It is the rule in most jurisdictions though some states still use the proximate cause approach - CA uses this approach. 

c - Proximate cause approach - anyone can do the killing as long as it was stimulated by the felony.  This is the traditional view, but not the majority view. Can prosecute for murder even if killing is done by a third-party. 

B - Courts may care about who got killed. Some look to see if felon got killed (if felon killed other felon is not responsible under either approach) or if innocent person was killed. - most states do not do this.
C- In some agency jurisdictions if killing is committed by someone other than a co-felon such killings can lead to a conviction of depraved heart murder (extreme indifference to human life) if one of the felons started a gun battle or committed some other act beyond merely participating in the felony, sufficiently provocative of lethal resistance to support a finding of conscious disregard for human life

D - The in furtherance requirement - many jurisdictions limit the felony murder doctrine to cases where the killing occurred in furtherance of the underlying felony

a - When a killing by one co-felon goes beyond the scope of the plan agreed to by the others. Some courts have held that a felony murder conviction is not appropriate in such cases.

E - Causation - underlying felony must have caused the death in order to support a felony murder conviction. 

F - Affirmative defense for unforeseeable deaths - death caused by felony and occurred in furtherance of crime but was not reasonably foreseeable.

- 10 states have created an affirmative defense in such cases where certain conditions are met: D not armed / had no reason to believe any co-felons  armed; D had no reason to believe any of the co-felons intended to commit an act likely to lead to death or serious bodily injury

G - Misdemeanor manslaughter rule - punishes as involuntary manslaughter any killing occurring in commission of an unlawful act - usually a misdemeanor. In some jurisdictions it can also be a felony not deemed dangerous or serious enough to serve as basis for felony murder, or even the violation of a civil ordinance.

a - Most states don’t apply merger doctrine in this context and thus misdemeanor assault and battery charges can lead to a misdemeanor manslaughter verdict

H -- People v. Dekens Illinois, 1998 Page 342 - D and accomplice tried to rob undercover. D’s accomplice was shot by the cop and ultimately died. D convicted of 1st degree felony murder and appeals. Affirmed. 

a - Rule: Under the proximate cause theory of liability for felony murder, liability attaches for any death proximately resulting from the unlawful activity regardless of whether the killing was done by one of the perpetrators or by someone resisting the crime. Liability lies for any death - be it to an innocent third party, someone trying to stop the crime, or one of the felons involved in the robbery. 

4 - Agency Trap / Problem

A - Even in jurisdiction that has the agency doctrine you can still get person for extreme recklessness and possibly get murder. If you can’t murder you might go for involuntary manslaughter.


a - Problem is that extreme reckless is difficult to prove.


B - California says if felon is found guilty of murder b/c of extreme recklessness (ordinarily 2nd degree murder) and extreme recklessness occurred in the course of a felony that was listed, it will be 1st degree recklessness murder.


a - This is ONLY California that does this.

C - If innocent person is shot by security guard during robbery - might pursue extreme recklessness 

a - in most states is second degree murder 

b - in CA this could be first-degree murder 

D - May seem similar to proximate cause but it is different - still significantly more difficult for prosecutor to prove than proximate cause - b/c its harder to prove recklessness than robbery and you MUST prove recklessness to elevate to 1st degree murder. 

- Under proximate cause - only have to prove that there was a robbery, 

- Under the CA special rule you have to also prove extreme recklessness. If the jury finds that it was only reckless and not extremely reckless you cannot get murder, and it is only involuntary manslaughter.

5 - Ways to eliminate felony murder (in brief)

a - felony not listed (not 1st degree felony murder) or inherently dangerous (2nd degree felony murder). 

b - That it merges - like assault

c- Agency rule - one of felons must have done killing - if one of them didn’t do killing then not felony murder (majority rule)

1 - Do we look at the victim under agency doctrine or proximate cause approach?

G - The Death Penalty

1 - Constitutional Issues

A - Furman v. GA that the use of standardless discretion in capital cases violated the 8th amendment’s prohibition of cruel and unusual punishment. Death Penalty had previously been found NOT to violate due process clause. 

a - Some judges concerned with the randomness of who gets the death penalty (is it influenced by discrimination?).

b - This had the effect of striking down every death penalty statute in the country while providing no guidance as to when if ever capital punishment was constitutional.

B - Legislatures began to write new statutes. These fell into 2 groups, those imposing mandatory death sentences in certain cases and those that articulated guidelines in an effort to limit sentencer’s discretion.

C - Constitutionality of mandatory death sentences - Woodson v. NC - Sup. Ct struck down statute mandating death for D convicted of 1st degree murder. Said must use discretion and account for certain conditions. 

D - Constitutionality of guided discretion - most death penalty statutes now have a system of guided discretion, enumerating aggravating factors and permitting imposition of death penalty so long as sentences finds that one such aggravating factor exists and that the aggravating factors are not outweighed by any relevant mitigating factors.

a - Gregg v. Georgia - Court upheld the constitutionality of one of these statutes. 

E - Constitutionality of executing Ds for crimes other than murder

a - Coker v. Georgia - struck down part of a GA statute authorizing death penalty in certain rape cases. 



b - Said punishment was grossly disproportionate

c - Louisiana court distinguished Coker in upholding a statute making rape of a kid under 12 a capital crime

F - Constitutionality of executing murder Ds who did not intentionally kill

a - Emmund v. Florida - SC said that 8th amendment prohibits executing a D who does not himself kill, attempt to kill, or intent that a killing take place of that lethal force will be employed

b - Tison v. Arizona - SC said Enmund does not limit death penalty to cases where D demonstrably intended to kill. Major participation in the felony combined w/ reckless indifference to human life is sufficient to satisfy the Enmund culpability requirement. 

2 - Elements considered in determining if you can use the death penalty

Procedural Requirements in administering death penalty: 

A - Court must consider Aggravating vs. Mitigating Factors

a - 8th and 14th (prohibition on cruel and unusual punishment) and equal protection clause (incorporates it into state laws) requires that state courts not be precluded from considering in almost all capital punishment cases:

1 - the character

2 - record

3 - any circumstances of the offense

B - Other factors considered when deciding when to use the death penalty:

a - Recklessness indifference to human life

b - Major participation in a felony

c  - Age of D (critical issue is age when the crime was committed - is it cruel and unusual to execute minors?). 

1 - It is unconstitutional to execute anyone under 16 at the time of the killing (no such restriction for anyone 16 and up). 

2 - MPC says no one under 18.

C - Mental disability

a - If you are insane at time of committing crime you are not guilty, 

b - If you are insane when they are about to execute you (become insane while waiting for trial, etc)- they treat you until you get better then they can execute - guilty but mentally ill verdict


D - Non Murder crimes (rape, treason, etc) .

E - Doubts about guilt - empirical evidence suggests residual doubts about a D's guilt are by far the strongest mitigating factors in jurors’ minds

a -  MPC - bard imposing death penalty where evidence does not foreclose all doubt respecting D’s guilt

b - Herrera - court said evidence of innocence is not constitutional issue unless it is obvious innocence - must be overwhelming evidence to be a constitutional issue. State can consider it however.

F - Other mitigating circumstances - turbulent family history, beatings by harsh father, good behavior in jail while awaiting trial, clean prior record, minor role in crime, commission of crime under duress or under influence of drugs/alcohol.

G - Statutory Aggravating Circumstances - include killing for financial gain, killing a cop or prison guard, killing more than 1 person, killing to escape from lawful custody or avoid arrest and a history of violence

a - Godfrey v. GA S. Court said that aggravating favor of an atrocious or cruel killing was too vague, but said it would be ok if it required purposeful torture. 

H - Non-statutory aggravating circumstances - though sentences must find at least 1 statutory aggravating circumstance beyond a reasonable doubt to impose death penalty, it may also consider non-statutory aggravating circumstances in deciding if death is proper

I - It is not constitutionally required that sentence be decided by jury - judge can decide sentence, but the SC has said it is preferable for it to be decided by a jury.

J - Death qualified juries - prosecution can’t exclude jurors b/c they have conscientious objections to death penalty but can if they are so opposed to it as to automatically vote against it or be unable to make impartial decision at guilt phase of the trial 

K - Lockett v. Ohio - US Sup Ct, 1978 Pg 367 - D sentenced to death for murder. Ohio Statute narrowly limits discretion of sentencer to consider the circumstances of the crime and the record and character of the offender as mitigating factors. Does this violate 8th and 14th Amendments? Yes, reversed. 

a - Rule: The 8th and 14th Amendments require that, for nearly all capital cases, a sentencer must be allowed to consider any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant supplies as mitigating factors precluding the application of the death penalty. 

3 - Race and the death penalty

A - Legislative response to McClesky - repeated congressional efforts to overturn court’s decision have proven unavailing

a - 1994 Congress passed a law requiring juries be instructed not to consider race, national origin, religion or gender of D or victim in deciding whether to impose the death penalty and requiring each juror to sign a statement that they did not consider such factors in their decision

B - McClesky v. Kemp US Sup Ct 1987 Pg 356 - D black man sentenced to death for 1st degree murder. Appeals sentence based on Baldus study showing blacks get death sentence much more often than whites. No to both issues. Affirmed. 

a - Issue1: Does the GA capital punishment statute violate the equal protection clause of the 14th Amendment by discriminating against defendants based on their race and on the race of their victims?

b - Rule: In order to prove a violation of the equal protection clause of the 14th Amendment in the application of the death penalty, a defendant must prove that the decision makers in his particular case acted with a discriminatory purpose. 

c - Issue 2: Is D’s sentence disproportionate in comparison to other murder cases so as to be unconstitutional in the face of the 8th Amendment?

d - Rule: In order to prove that racial discrimination plays such a role in applying the death penalty as to constitute a violation of the 8th Amendment a defendant must prove that there is a constitutionally significant risk of racial bias affecting the sentencing process.

4 - Death Penalty Policy

DEATH PENALTY POLICY: PROS AND CONS

Arguments FOR death penalty
· Social need for retribution: eye for an eye.  Fairness.

· Deterrence – some studies say it does deter, some say otherwise.  May save lives.

· State’s Authority Issue.

· The fact that we are so careful almost eliminates possibility that we execute an innocent person.

· Clear out prisons a little bit. 

· Prevents Vigilante Justice

Arguments AGAINST death penalty

· Possibility that execute innocent people.  

· Violence against violence.

· Doesn’t really deter.  Argument that it really doesn’t deter.  Criminals may not expect to get caught, and it is so infrequently imposed even if they do get caught…

· Racial biases.  Economic biases (richer are less likely to get it?)

· Bad lawyers.

· Killing people is a sin.  Religious stuff…

· Out of step with other countries.

· It might even be more of a punishment to make them stay in jail for life.

· More expensive due to all of the litigation.

· Argument that it is cruel and unusual punishment.

VII Rape
A - Statutory Rape
1 - Statutory Rape - strict liability crime but not public welfare crime (this is the majority position). 


A - Statutory rape and mens rea 

a- most states refuse to recognize a mistake-of-age defense in cases of statutory rape. 

b - CA Sup. Ct in case after Hernandez said mistake of age is no defense to the charge of lewd or lascivious conduct w/ a child under 14

c - In CA - today if two underage people have consensual sex - they are both guilty of statutory rape - gender neutral. If two 17 year olds have consensual sex, they have committed a misdemeanor.  

B - Gender-neutral statutory rape laws - most statutory rape laws are gender-neutral, but some states still only punish men.



a - All but 15 statutory rape statutes are gender neutral.

C - Age currently ranges from 12-18 w/ 16 most common though many states required that the D be a certain age and/or certain number of years older than the complainant.

a - Most states allow for defense of mistake of fact for girls under age of 18, but not for 14, 10, etc.  

b - Gradation of penalties depending on age difference, etc., can ultimately lead to 4 years max imprisonment. Agrivivation based on age

D - MPC - punishes a male for rape if he has sexual intercourse w/ a female who is ten years of age. Any person, male or female can be punished for engaging in deviate(deviant) sexual intercourse w/ someone under 10. 

a - Male who has sexual intercourse w/ a female or anyone who engages in deviate sexual intercourse, is guilty of lesser felony of corruption of a minor if complainant is under 16 and D is at least 4 years older. 

b - Misdemeanor of sexual assault includes sexual contact w/ any person who is under 10 or with any person who is under 16 if D is at least 4 years older.

c - Recognizes a defense to charges of corruption of minor and sexual assault involving a person under 16 if alleged victim had, prior to the time of the offense, engaged promiscuously in sexual relations with others

d - Takes a compromise position on mistake-of-age question. A reasonable mistake is recognizes as a defense to crimes that set the age of consent higher than 10; where age of age of consent is 10 or younger, no such defense is allowed

E - People v. Hernandez (1964) CA - Page 381. D convicted of statutory rape for having consensual sex with a girl who was 17 yrs old. Court refused to let D show evidence he had, in good faith, a reasonable belief that the girl was 18 years old or older. Reversed. 

a - Rule: It is a defense against statutory rape charges if there is a lack of criminal intent b/c D was a participant in mutual act of sexual intercourse believing, with reasonable grounds for such belief, his partner to be beyond the age of consent.

F - Garnett v. State (1993) Maryland - Page 384. D - mentally retarded male convicted of statutory rape for of girl age 13 . Court did not err in refusing to allow D to raise a reasonable mistake of age defense to show D did not act with criminal design. Affirmed. 

a - Rule: Statutory rape is a strict liability crime and the state is not required to prove that the defendant acted with a criminal state of mind (mens rea). Mistake of age is not a defense against charges of statutory rape.

2 - Actus Reus

A - Elements - Traditional Elements of Rape

a - Sexual intercourse

b -By a man (not her husband)

c - Against a woman

d - By force

e - And against her will

f - Without her consent

* -Lack of consent is by itself historically not sufficient

*  Consent, however reluctantly given, at any time prior to penetration deprives the subsequent intercourse of its criminal character.  

* Note the difference between consent and submission.  Consent may involve submission, but submission does not imply consent.  Submission due to fear is not consent.

* Note: Element d - By force: If not an exercise of utmost resistance by victim, it was not rape in the old times.  This has evolved into reasonable resistance.  Or explicit threat of violence or fear of immediate and unlawful bodily injury.
B - Historically this crime was not gender neutral (in many states including CA it is). MPC does not allow it to be gender neutral.

C - Definition of rape required that it be against her will - this originally meant utmost resistance. 

a - In Maryland court it was then switched to reasonable resistance. 

C- Fear  Rusk court held that victim’s fear of D sufficed to establish existence of force and excuses failure to resist only if that fear is reasonable and honest.

a - CA talks in terms of fear as well - fear of immediate bodily injury. In CA has to be fear of immediate bodily harm (that is intentionally induced). In many states it has to be grievous bodily harm.

b - majority of jurisdictions require that the victim’s fear be reasonably grounded in order to obviate the need for either proof of actual force or physical resistance.

D - Resistance - Traditionally law of rape required victim to resist to the utmost.

a - No state adheres to the requirement of utmost resistance anymore, but a number of jurisdictions follow the approach taken in Rusk and require some reasonable resistance by the victim unless the defendant’s threats prevented her from resisting.

b - Recently some states have gone further and repealed any statutory requirement of resistance. CA has done this. 

c - CA no longer requires against her will (resistance) - CA says you can have fear of immediate force - rather than explicit threats of force or actual force - doesn’t have to be serious bodily injury - 

E - Force 

a - Force is an essential element of the crime and to justify a conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety

b - CA case: Law has eliminated resistance requirement. Force is required, still has to be a threat of immediate force, but resistance requirement has been eliminated and force requirement has been limited to not grievous bodily injury, but bodily harm (must be immediate).

c - Traditionally force had to be explicit (there had to be an exhibition of force) 

d -  in CA it can be implicit (fear of) but still must be immediate

e -  Under traditional rule saying “I know you don’t want sex, but I am going to have it anyway and if you don’t I will beat you tomorrow” would not be rape.

F - Threats of nonphysical force - traditionally force requirement has been satisfied only be evidence that D used or threatened physical force

a - Some state legislatures have abandoned limited view of force and criminalized sex obtained by certain nonphysical forms of coercion.

G - Fraud 

a - Prevailing view is that there can be no rape by fraud or trick. If there is consent with the nature of the act being understood then it is not rape. 

b - Even under traditional view deception as to the nature of the act itself - fraud in the factum - invalidates consent. I.E. rape convictions upheld where women getting gynecology exams were unexpectedly penetrated. Woman had consented to exams not sex - fraud in the factum.

c - Fraud in the inducement - where victim understands sexual nature of the act but consents to it b/c of some fraudulent misrepresentation - has traditionally been insufficient to support rape charge

1 - Issues Raised in Rape Cases

A - Lord Hales Charge - special procedural rules dealing w/ rape - in addition to all basic elements jury must be told “rape is a crime easily charged and not easily disproved and thus jury should take special precaution not to convict an innocent person.” 

a - Was used in the US and CA until a few decades ago. Was in addition to prove beyond a reasonable doubt. 

B - Corroboration - you could not convict someone for rape based solely on victim’s testimony - had to be corroborated by someone else. Even if jury found beyond reasonable doubt, it would be reversed without corroboration. 

a - Corroboration can be physical evidence such as bruises, does not necessarily have to be a witness.



b - Most courts now reject this rule. 



c - Not having corroboration can still make proving rape difficult

C - Timely Notice - There used to be a requirement that if rape complaint was made not immediately it would be thrown it b/c it would be suspect

a - Often was construed very strictly - thus even if it could be proven beyond a reasonable doubt - it would be reversed if there was not an immediate notice

b - This too has mostly been rejected, but it still has an impact (D attorney may argue why did you wait?) Jurors may still give this some thought.

c - Until recently this existed in all jurisdictions - today most courts reject this. Though it was a requirement in CAs marital rape statute until 5 years ago. Required that it be within 3 months - afraid it will be used in custody battle, hardball divorce negotiations. 

D - Impeachment (shield laws) - impeachment deals with rules of evidence - can they challenge person’s credibility by bringing about person’s past - asked about their sexual history on public trial. 

a - Shield laws - have been enacted to prevent the defense attorney from asking in open court, (evidence is offered in judges chamber and judge makes decision on whether to allow it - judge tends to allow it if it deals with consensual sex with same D, otherwise judges tend not to allow this evidence).

E- Prior acts of defendant -

a -For most crimes - don’t allow evidence of Ds prior acts to be admitted (can come in if they take the stand - in evaluating witness credibility this stuff can come out). If you don’t take the stand this kinds of evidence can generally never be admitted. 

b - This has been changed for rape in some cases (CA and Federal) - sometimes allows evidence of prior rape accusations even if D does not testify - this is a discretionary decision  for the judge

2 - Model Penal Code
A - Separates sexual offenses into various categories to distinguish among Ds of differing culpability.

B - Most serious crime is rape - defined as intercourse where D compels victim to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping to be inflicted on anyone. 

a - Does not include consent as an element - b/c compulsion implies non-consent



b - Rejects any statutory requirement of resistance on the part of the victim

c - rape is usually  2nd degree felony, becomes 1st degree when D inflicts serious injury on anyone or when victim was not a voluntary social companion or the actor upon the occasion of the crime and had not previously permitted him sexual liberties



d - MPC - says threats that aren’t immediate are ok (deportation threat)

C - Gross sexual imposition - 3rd degree felony - includes cases where D compels victim to submit to sexual intercourse by any threat that would prevent resistant by a woman of ordinary resolution

a - Also encompasses those cases of deception where D knows that victim is unaware that sexual act is being committed on her or that she submits  b/c she mistakenly supposes he is her husband

D - Misdemeanor crime of seduction - includes cases where a woman in induced to have intercourse by a promise of marriage which actor does not mean to perform. 



a - Refuses to punish other forms of deceptive conduct

E - MPC endorses 3 special procedural rules that were traditionally applied in rape cases but have now been eliminated or relaxed in most jurisdictions

a - Prohibits prosecution of any sexual offense unless victim filed a complaint within 3 months

b - Endorses a form of so-called Hale instruction - warns juries to view rape victim’s testimony with caution. 

c - Retains for felony sex offenses the traditional rule that victim’s uncorroborated testimony is insufficient to support a rape conviction.

3 - Cases
A - State v Rusk 1981 Maryland  - D asked girl up to his apartment and she said no so he turned off car and headed up, saying “come up come up.” D eventually got her to give in and have sex with him allegedly lightly choking her. D was convicted at trial but court of special appeals reversed. Conviction reinstates. 

a - Rule: Resistance needed for rape isn’t utmost resistance but reasonable resistance - reasonable resistance can be passive resistance (verbal, against her will is the resistance).  

B - People v Iniguez 1994 CA Page 418 - Woman was staying with aunt and D, her aunt’s fiancé was drunk and while D slept he came out and had nonconsensual sex. D did not resist “for fear of what he might do” and just let him finish. D convicted of rape but appeals court reduced conviction to sexual battery. Conviction Reinstated. There was sufficient evidence of fear.

a - Rule: Two elements needed to prove fear of immediate and unlawful bodily injury - the subjective element asks if a victim genuinely entertained a fear of immediate and unlawful bodily injury sufficient to induce her to submit to sexual intercourse against her will (the extent or seriousness of injury is feared is immaterial) and the objective element asks whether the victim’s fear was reasonable under the circumstances or if unreasonable whether the perpetrator knew of the victim’s subjective fear and took advantage of it.

C - Mens Rea

1 - Mistakes of Consent

A - What you need to question mens rea:

a - Rape was specific intent crime - honest mistake would excuse you . Tendency now is towards method used in general intent (CA) but it is still specific intent in many states

b - CA says general intent - honest mistake no excuse.  CA recognizes a defense only where D’s belief in victim’s consent was both honest and reasonable. Many States now follow this. 

1 - This works for general liability, but not for strict liability - in CA and minority states statutory rape is general intent crimes (reasonable mistake of fact)

c - State requiring honest mistake helps D the most

1 - recklessness (next best) - means you must prove D knew that there was a great risk that there was no consent (Alaska) - reasonable mistake is an excuse, honest is not if it was reckless. 

2 - negligence, you only have to prove that a reasonable person would have been aware. (CA) - That D was negligent as to victim’s consent. 

d - When you just used traditional elements, mens rea was not an issue. Courts thought if you had committed all of the elements than no way you would not have the mens rea for rape.

B - Jurisdictions where mistaken belief of consent is a defense question arises as to when D is entitled to jury instruction on mistake defense. 

a - CA has not required it for every rape case. Only if D has produced substantial evidence of conduct on the part of the victim that would have led to reasonable, good faith belief consent existed where it did not

C - Strict liability - a few jurisdictions have refused to attach any mens rea requirement to the element of non-consent, believing that an honest mistake is no defense.

D - Requiring express consent - should states require a man to obtain express consent before intercourse

a - CA - consent connotes positively displayed willingness to join in the sexual acts rather than mere submissiveness 

E - Incapacity to consent - absence of consent can be demonstrated by showing that she was unable to consent

a - Statutory rape - under certain age woman deemed unable to consent



b - Considered unable to consent when woman is asleep, unconscious, or 

otherwise incapacitated and thus cannot resist or give consent

c - Incapacity also arises where a woman has a mental disease or defect that renders her incapable of appreciating the nature of her conduct

d - Some statutes require proof D knew or should have known of victim’s incapacity, others do not specify whether any mens rea attaches to victim’s incapacity although at times courts have read in such a requirement

F - Director of Public Prosecutions v Morgan 1976 England - D  3 guys were convicted of rape and the husband was convicted of aiding in a rape. Can D be convicted if he has an unreasonable belief that woman consented? No. 

a - Rule: To be convicted of rape D must have had intention to have intercourse with woman with knowledge that she is not consenting (or reckless as to whether or not she consents). If D believed (even unreasonably) woman was consenting he cannot be guilty of intending to have intercourse w/out her consent and cannot be guilty of rape.

G - Reynolds v State - 1983 - Alaska - D was convicted of 1st degree sexual assault. D can claim a reasonable mistake of fact in arguing that he believed victim had consented. 

a - Rule: To convict a D of sexual assault the state must prove that D knowingly engaged in sexual intercourse and recklessly disregarded his victim’s lack of consent.

D - Marital Rape
A - Marital exemption - a number of other say marital rape exemption is unjustifiable. 

a - 32 states have completely abolished the marital exemption, but 18 states continue to treat spouses differently from other Ds.

b - Many of the later group punish marital rape at a lower level than non-marital rape or punish only certain kinds of marital rape and come criminalize marital rape only if couple was living apart.

c - Several states have extended marital exemption to cohabitants or voluntary social companions

B - Gender-neutral rape laws - Majority of states now have gender-neutral rape statutes. Here women can be names as Ds and same-sex rape is punishable.

C - MPC - retains marital exemption for all sexual offenses, even if couple if living apart under an informal separation agreement. 

a - So long as they are legally married the exemption applies unless they are living apart under a decree of judicial separation.

b - Extends to all persons living together as man and wife regardless of legal status of relationship. 

c - MPC takes a compromise position on question of gender-neutrality. Limits crimes of rape and gross sexual imposition to male Ds and female victims, but crimes of deviate sexual intercourse by force or imposition and sexual assault are drafted in gender-neutral terms.

d - Forcible same-sex intercourse also excluded from rape and gross sexual imposition and is this not punishable as a 1st degree felony.

D - People v Liberta 1984 New York 0 Page 440 - D convicted of raping and his wife, whom he was separated from and whom a court order had forced him to live apart from. D appeals. Court held marital exemption did not apply but held marital exemption and exemption for women not constitutional. Affirmed. 

a - Rule: Definition of not married for rape, includes when husband and wife are living apart b/c of a court order “which by its terms or effects requires living apart” or a decree, judgment, or written agreement of separation. 

b - Rule: Marital exemption for rape and sodomy is unconstitutional.  Court eliminates marital exemption and women’s exemption - Any person who engages in sexual intercourse or deviate sexual intercourse with  any other person by forcible compulsion is guilty of either rape in the first degree or sodomy in the first degree. 

VIII - Attempt

A - Elements of attempt - Courts have refused to punish on the basis of thought alone
1- An intent to do acts and/or cause results constituting a crime. (This is the mens rea needed) AND


2 - An act, which goes beyond mere preparation.

B - Tests for attempt: Separating Attempt from mere preparation

1 - Under common law there were no attempt crimes - as these developed the last proximate act became the test for attempt - when D had done all he believed necessary to bring about the result - I.E. about to pull trigger to shoot someone

a - Tests to prove attempt became more flexible, but all variations on last proximate act test. 

1 - Most tests look at attempt from the end, MPC approach looks from beginning. Says once you go past substantial step it tends to corroborate intent. 

b - Physical proximity approach. Under this test D must come physically close to completing the crime. In contrast to MPC the focus is on what remains to be done to accomplish the crime, and not on what steps have already been taken. This is another prominent test. 

1 - Proximity test is a variation or liberalizing of last proximate act (until there is only one act to go) - proximity test is moving away from the requirement of “last proximate act” and towards the substantial step - has to be less near the end.

2 - MPC requires an act or omission constituting a substantial step in a course of conduct planned to culminate in the actor’s commission of the crime and that it be substantially corroborative of criminal purpose. 


a - Allows act to come earlier than other tests do. 

b - MPC definition of attempt - a person is guilty of attempt to commit a crime if, acting w/ the kind of culpability required for commission of the crime he 

1 - Purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be or,

2 - When causing a particular result is an element of the crime, does or omits to do anything w/ the purpose of causing or with the belief that it will cause such result w/out further conduct on his part or,

3 - Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime. 

c - MPC conduct that satisfies substantial step test if strongly corroborative of the actor’s criminal purpose: List is not exhaustive. Jury is not required to decide that these elements prove substantial step, but the judge must allow them to be considered. 


1 - Lying in wait, searching for, or following intended victim

2 - Enticing/seeking to entice intended victim to go to place you intend to commit crime




3 - Reconnoitering place contemplated for committing crime

4 - Unlawful entry of a structure, vehicle, enclosure where you intend to commit crime

5 - Possession of materials for use in committing crime specifically designed for such use or that can serve no other lawful purpose

6 - Possession of such materials at/near place you intend to commit crime where such possession serves no lawful purpose

7 - Soliciting an innocent agent to engage in conduct constituting an element of the crime (duping someone) 

c - Allows for an act that is earlier than other tests. Tends to be more friendly to the prosecution, gives more discretion to the jury.

d -  Trend is to follow substantial step test - CA seems to be doing that

e - US v Bluffington - 9th Cir. In Bank robbery attempt case. D did not take a single step towards the bank. Court said didn’t satisfy substantial step test. 

1 - All courts do not necessarily agree that D need to be moving towards their target to be guilty of attempted robbery under MPC approach

C - Punishing attempt - Three Approaches

A - MPC - punish most attempts as severely as completed crimes b/c actor presents same danger and merits same degree of blame whether he or she succeeds or not. 

B - Second view (widely adopted) is to punish attempts with a term up to ½ as severe as that applied to completed crimes

C - Third view, more frequent in traditional schemes than modern ones, is to punish attempts mildly

D - Three kinds of attempts

1 - Simplest kind - when causing a particular result is an element of the crime, the actor does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part.” I.E.  set bomb to go off at noon but it malfunctions and does not go off

2 - Situations in which the actor is interrupted in a course of conduct intended to cause harm.  Question is how much conduct is enough to constitute an attempt - when does mere preparation turn into an attempt?

3 - Involves mistaken belief on the part of the actor - actor mistakenly believes that the crime can be completed when in fact it cannot possibly be achieved. 

a - Try to kill a sleeping victim by beheading them, but victim is already did so they can’t commit the crime.

b - Traditionally many courts were unwilling convict of attempt here.

c - MPC says that a person is guilty of an attempt to commit a crime if … he purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be.



d - Many modern codes have adopted the MPC approach.

E - Mens rea and attempt

1 - General rule: recklessness is not a sufficiently culpable mental state for attempt crimes

a - Attempted murder requires D have purpose for act and resulting death. 

b - MPC likewise refuses to punish those who were merely reckless or negligent as to the result of death -but does consider knowledge sufficient

2 - Attempts to commit specific intent crimes - actor’s purpose must extend not only to the acts or results constituting the crime, but also to whatever “extra-special” element is necessary.

3 - Cases where D charged with attempt of crime that has attendant circumstances as one of its elements (statutory rape and age requirment, time of day and burglary)  MPC says D must have been acting with culpability required for crime to be guilty of attempt. Same mens rea requirement that applies to particular circumstance element when crime was completed applies to attempt. 

F - United States v Jackson 1977 2nd Circuit - D gone through preparations for robbing the bank, made trial run. 2nd try was undertaken, D noticed being observed. D convicted of attempted robbery. D’s conduct crossed line from preparation to attempt. Affirmed. 

a - Rule: To be guilty of attempt instead of mere preparation D must 1) have been acting with the kind of culpability otherwise required for the commission of the crime which he is charged with attempting and 2) must have engaged in conduct which constitutes a substantial step towards the commission of the crime. A substantial step must be conduct strongly corroborative of the firmness of D’s criminal intent.

F - Abandonment

1 - Voluntary abandonment 

A - Traditional rule - once D crosses the line from preparation to attempt the attempt can’t be abandoned. Once a substantial step has been taken, the crime of attempt can’t be abandoned

a - Trend among modern cases and MPC is to recognize a voluntary abandonment defense to the charge of attempt.

B - Abandonment must be complete and can’t be motivated by an increased perception that you might get caught or by facts that indicate it would be harder to commit the crime. This is consistent with MPC approach.

C - Timing of D’s abandonment - one cannot abandon a crime that has already been committed

a - MPC allows abandonment defense even when last proximate act has occurred so long as criminal result can still be avoided. Defense is not available once D has put in motion forces that he is powerless to stop.

b - State v Smith - guy stabs uncle then takes to hospital. Court held abandonment constitutes a defense to the crime of attempt only if it occurs before crime is completed or harm is done. Before crime is in process of consummation or has become so inevitable it can’t reasonably be stayed.

D - Even if there is a voluntary abandonment you may be able to charge them with lesser crimes that may have been committed along the way.

E - CA is split on whether or not to allow abandonment - some appellate courts say it’s allowed, some say it is not. CA Supreme court has not ruled on this issue.

F - People v Staples 1970 - D rented office,  brought tools to rob bank. D began drilling but abandoned crime. Landlord turned tools over to police, D convicted of attempted burglary. Court said enough evidence to show attempt. Affirmed. 

a - Rule: In attempt cases, abandonment of the attempt (either voluntarily due to a change of heart or pangs of conscience or non-voluntarily) is not exculpatory. The relevant factor is the determination of whether the acts of D have reached such a stage of advancement that they can be classified as an attempt.

b - Court here says it doesn’t matter if it was voluntary. This is not necessarily law of California - other cases go the other way. Modern trend is to allow abandonment. MPC endorses this

G - Legal and Factual Impossibility  - Some states (maybe 1/3) still accept this. 

1 - Legal impossibility: jurisdictions that don’t follow MPC - adhere to traditional approach distinguish btwn legal impossibility (is a defense) and factual impossibility (is not a defense). 

a - Basic premise is that it is no crime to attempt that which is legal. 

b - Legal impossibility is ONLY a defense to attempt.

2 - Factual impossibility - Factual impossibility is not a defense to attempt charges b/c “when consequences sought by D are forbidden by law, it is no defense that D could not succeed in reaching his goal b/c of circumstances unknown to him.

3 - Legal vs. Factual impossibility - Difference turns on D’s intent. 

a - If act D intended to commit was not a crime, case is considered one of legal impossibility and D has a defense b/c even if D did everything he/she wanted to do D would commit no crime. 

1 - Acts as if what D really wanted to do was what D did (i.e. shoot at a fake dear, chop logs instead of person). Even if D really wanted to kill dear/person act as if D only wanted to do legal act.

b - If what D wanted to do was prohibited by criminal law, but D was unable to accomplish it b/c of some circumstances unknown to D the case is one of factual impossibility and no defense exists. (I.E. try to pickpocket but pocket is empty, shoot but gun not loaded)

c - Courts tended to (according to Diamond) do the following: if something is missing (empty) then it is a factual impossibility (bullet missing from gun, wallet missing from pocket).  If it is a mistake of identity (you think log is a person) it tends to be a legal impossibility

4 - MPC - MPC and most states reject legal/factual impossibility distinction. MPC instead punishes attempts so long as Ds conduct would constitute the crime if the attendant circumstances were as D believes them to be. 

a - Now if you shoot at a fake dear thinking it is real you are guilty of an ATTEMPT - b/c if circumstances were as D believed them to be D would be guilty.  You aren’t guilty of the completed crime, you are guilty of attempt.

5 - True legal impossibility - it is never a criminal attempt under either MPC or traditional law to attempt to do something that would not be a crime even if factual circumstances were as D thought. 

6 - People v Dlugash - 1977, NY. D shot guy several times, claims was al
ready dead when shot him. D convicted of murder, overturned on appeal. Appellate court said not enough for attempted murder either. D can be liable for attempt to commit crime when, unknown to him, it was impossible to complete the crime. Convicted of attempted murder. 

a - Rule: It is no defense to charges of attempt that under attendant circumstances crime was factually or legally impossible to commit if such crime could have been committed had attendant circumstances been as D believed them to be.  

7 - Stealing your own umbrella: can’t be larceny (not property of another) but could be attempted larceny (if you thought it was another’s property). 


IX - Solicitation
A - Elements

1) Encouraging or advising another person to commit a crime (actus Reus) 

2) With the intent that the other commit those acts constituting a crime

* Note that - Some statutes only allow solicitation for certain crimes.

B - MPC: - Guilty of solicitation to commit a crime if w/ purpose of promoting or facilitating its commission he commands, encourages, or requests another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or that would establish his complicity in its commission or attempted commission.

1 - Uncommunicated solicitation - it is immaterial under subsection 1 of this section that the actor fails to communicate w/ the person he solicits to commit a crime if his conduct was designed to effect such communication

2 - Renunciation of criminal purpose - it is an affirmative defense that the actor, after soliciting another person to commit a crime, persuaded him not to do so or otherwise prevented the commission of the crime, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose

C - Common law vs. Modern Statutes

1 - Common law - solicitation was committed when a person encouraged or advised another to commit any felony or serious misdemeanor

2 - Modern statutes tend to limit liability to situations where D encouraged one of the particular crimes specified in the statute

3 - In CA - the statute punishes only solicitation of certain crimes such as: bribery, murder, robbery, grand theft, carjacking, burglary, receiving stolen property, extortion, arson, rape by force and violence, perjury, subornation of perjury, forgery and kidnapping.

4 - MPC punishes solicitation of any crime

D - Grading solicitation - doesn’t require solicited person actually commit crime solicited - b/c it is usually a lesser crime, charges usually brought only when solicited crime was not attempted or committed. 

1 - If solicited person acts on request and commits crime, then solicitor is guilty as an accomplice. If solicited person was guilty of attempt, then solicitor is also guilty as accomplice to attempt. Furthermore, if solicited person agreed to solicitor’s criminal plan then both may be convicted of conspiracy- assuming a subsequent overt act was performed

2 - MPC grades solicitation, attempt, and conspiracy equally - and punishes them as crimes of the same grade as the crime solicited, attempted, or that is the object of conspiracy (unless that crime is a capital offense or 1st degree felony)

E - Communicating: traditional common law rule required proof that solicitation was actually communicated to person solicited. Might be guilty of attempted solicitation under common law. 

1 - MPC disagrees - says crime is complete even when actor fails to communicate w/ person he solicits

F - Solicitation does not constitute attempt - most courts hold that act of solicitation is mere preparation and thus is insufficient to constitute an attempt to commit the crime. 

G - Renunciation - could not be renounced under common law. Increasing number of jurisdictions now follow MPC - recognize a defense if there is a complete and voluntary renunciation where solicitor either successfully persuades solicited person not to commit crime or otherwise prevents its commission.  

a - you can renounce a solicitation - you encourage person to rob bank, they say ok and go to do it, then change your mind and you go and persuade person not to do it - MPC says you are not guilty - BUT if you try to persuade person NOT to do it and they do it anyway then you are guilty of solicitation.

H - State v Schleifer  - Can D be charged if he addresses a group and if he was merely entertaining certain intentions, which was not a crime. Rule: Unexpressed intention is not a crime, but it is a crime when intentions are expressed as solicitation, incitement, or a command to another to commit a crime. Expression does not have to be directed only one person, it can be directed to an assembly of people as in such cases it would be directed at all present in assembly.

1 - People v Quentin - D charged with solicitation b/c of pamphlet on how to make a firebomb and other substances (drugs). Rule: Solicitation covers situations where particular person requests or demands another specified individual to do a specific act, which constitutes a crime. The solicitor is criminally responsible even if the one solicited does not commit the act. Solicitation does not cover situations where D makes a general solicitation to commit a crime to a large indefinable group.

2 - Difference: First case D is addressing a specific group - while in the second case there is no defined group. Is this always the case? Not always - sometimes DJs try to incite people into committing crimes (hate crimes, etc) over the radio. Charged and convicted. Difference between merely advocating and inciting people to do criminal acts. 

XI - Accomplice Liability

A - Common law classification of parties to a felony - 4 categories

1 - Principal in the 1st degree - person who is doing the actus Reus of the crime (doing the crime) - doing a principal act that is part of the crime with the required mental state for that crime. Can be more than 1 person. 

a - does not have to be literally present - may be constructively present when some instrument left behind or guided by him causes the criminal result


2 - Principal in the 2nd degree - aiding or encouraging a principal in the 1st degree at the time of the crime. 

a - must be present at commission of criminal offense and aid, counsel, command, or encourage principal in 1st degree in committing the crime.

b - Presence can be constructive - that is when he is physically absent from scene of crime but aids/abets the principal in 1st degree at time of offense from a distance (standing lookout, or ready to come to aid). Must be close enough to render aid if needed. Assistance often called aiding and abetting.

3 - Accessory before the fact - aids or encourages the principles before the crime - and isn’t present when crime is committed. 

a - If person was actually/constructively present he is principal in 2nd degree, if not he is accessory before the fact


b - One may become both (if give prior counseling AND later comes to the scene)

c - Aid or counsel can be far removed in time, but must have retained some relationship to the crime by causing, encouraging or assisting the offense. If one contributes specific material aid he will still be an accessory even if it is not used in the crime. Exact time of commission of the crime is immaterial. Quantity of aid is also immaterial and aid may come through intermediary.

4 - Accessory after the fact - aids or encourages after the crime is complete

a - At common law one not himself a principal in commission of a felony was an accessory after the fact if a completed felony had been committed by another and D knew of the commission of the felony by the other person and gave aid to felon personally for the purpose of hindering felon’s apprehension, conviction or punishment.

b - Generally not treated as a party to the felony nor subject to the same punishment prescribed for the felony

5 - Original rules and changes: any of the 4 categories could be charged, convicted and penalized for commission of the felony - 

a - Today accessory after the fact is not deemed a participant in the felony but as one obstructs justice, subjecting him to different and lesser penalties

b - Distinctions btwn the other 3 categories has been largely abrogated, though some statutes resort to common law terminology in defining scope of complicity.

c - Common law classification scheme - existed only as to felonies, as to misdemeanors all parties to the crime were held to be principles, though conduct that would have been an accessory after the fact to a felony was not criminal when post-crime aid was for a misdemeanor

d - In many states you get the same sentence for all 3 (2nd degree/before/after) - many courts consider all 3 the same.

e - You can be an accessory to an attempt - if you aid person and they don’t succeed


6 - Other issues

a - Persons legally incapable of committing crime - under both common law and MPC person legally incapable of committing an offense can still be convicted as an accomplice (i.e. husband can’t rape wife (if exempt) but can be an accomplice if he hires someone to assault and rape his estranged wife)

 b - Persons whose conduct is inevitable incident to commission of the crime - MPC endorses traditional common law rule that a person is not an accomplice if the offense is so defined that his conduct is inevitable incident to its commission - i.e. prostitutes john or person extorted in extortion - conduct of prostitute’s partner and extortionist’s victim is inevitable incident to commission of the offense and thus they can’t be charged as accomplices. (Incident means dependent upon or involved in something else)

c - It is not a defense that the people would have done the crime anyway (it doesn’t have to be a but for cause. but for the acts of this person the crime would not have been committed)- but see MN case where if it has no impact at all - and court did not convict.

d - When you are an accessory before the fact you are not guilty of a separate crime (i.e. accessory before the fact to burglary) you are GUILTY OF BURGLARY

e - If you are an accessory and you get caught - you can be prosecuted even if the principal doesn’t get caught.
7 - Amount of aid/encouragement needed for accomplice liability - need not be substantial - there is no requirement that “but for the aid or encouragement” the crime would not have occurred

a - It is enough if D’s acts facilitated a result that would have transpired w/out it. It is quite enough if the aid merely renders it easier for the principal actor to accomplish the end intended by him and the aider and abettor, though in all human probability the would have been attained w/out it. 

b - Nevertheless at least one court has declined to punish an accomplice when there was no proof that her encouragement had any impact on principal (MN - mom said, “it will be best for kids” when son told of plan to kill wife.

8 - Purpose to aid the principal: accomplice liability requires proof that the aid or encouragement provided by D was given purposefully (i.e. intended to bring about/help bring about crime).

9 - Agreeing and attempting to aid - variety of ways one can become an accomplice under MPC - by soliciting, aiding, agreeing to aid, or attempting to aid. This goes beyond traditional common law in some respects.

a - Under common law attempted aid that is not communicated to principal and thus could not provide encouragement to principal is not sufficient for accomplice liability

10 - Omissions as the basis for accomplice liability - a person who has a duty to prevent the crime can generally be convicted as an accomplice if he/she fails to perform that duty (assuming, of course, proof of the requisite mens rea - you have a duty, you don’t do it). 

a - Not every jurisdiction agrees - Washington said no to criminal liability based on omissions

B - Relationship btwn accomplice’s liability and the principal

1 - At common law an accessory before the fact could not be prosecuted unless the principal had already been convicted. 

a - If principal escaped or died before trial the accessory before the fact was free of liability. (There was no such restriction governing the prosecution of principals in the second degree).

b - Created loophole where D could convince someone immune to conviction to commit crime on his behalf. Doctrine of innocent agency created to close loophole - provides that one who uses an innocent agent to commit a crime (someone w/ defense of insanity, immaturity, duress, mistake) is deemed to be the principal for the crime and is convicted on that basis. (This is reflected in 2.06(2)(a) of the MPC)

c - Common law rule requiring gov’t to convict principal before prosecuting an accessory before the fact has been discarded. Today an accomplice can be convicted in most jurisdictions even if principal was acquitted.

d - Standefer v US - Supreme Court said an accomplice may be convicted despite the principal’s prior acquittal.

e - Accomplice can sometimes be convicted of a more serious crime than principal (i.e. man tells other man wife is cheating when she isn’t, he kills her. Killer has “heat of passion” defense, but original speaker does not so he can be convicted of murder as an accomplice).

f - Despite these modifications of the common law rule an accomplice’s liability is still derived from the principal’s actions and an accomplice thus can’t be convicted unless the principal commits a criminal act.

g - At the accomplice’s trail the prosecution must prove that the conduct the accomplice aided was in fact criminal.


2 - Accomplice liability and the “phantom principal”

a  - although MPC adheres to rule requiring proof of commission of offense to establish accomplice liability, other provisions of the MPC can be used to punish a D who provided assistance to a principal who never committed a crime.

b - MPC says one can be an accomplice by “soliciting, aiding, agreeing to aid and attempting to aid”

c - What would happen to would-be-accomplice if principal’s actions are not fundamentally criminal (i.e. undercover cop a “apparent principal” pretends to go along w/ crime)




1 - If one attempts to aid an apparent principal one is liable for an attempt



2 - If one solicits an apparent principle one is liable for solicitation

3 - If one agrees to aid an apparent principal one can generally be held liable for conspiracy - note that MPC takes a so-called unilateral view of the agreement that constitutes the actus reus of conspiracy so that one may be said to have carried out the act of agreeing even when the other party was merely pretending to agree.



d - Courts are split on this issue but - all say aid and encouragement

e - Only the MPC punishes attempting to aid - most jurisdictions say if you attempt to aid and fail you are not guilty - however - if the criminal sees someone attempting to aid it constitutes “encouragement” Thus MPC only makes a difference if the criminal does not see it

f - You clearly have to have the intent to encourage.

C - Extent of participation Necessary

1 - US v Buttorff - D convicted of aiding/abetting in income tax fraud. as court held that Ds speech went beyond advocating law violation to showing how to break laws and upheld convictions. Rule: To establish aiding or abetting gov’t need only show D engaged in some affirmative participation, which at least encourages the perpetrator to break the law.  D can be found guilty for advising others to break the law. Distinction btwn protected speech and unprotected speech is that speech that advocates law violation is protected, but speech that incites imminent lawless activity is prohibited.

2 - Wilcox v Jeffery. D convicted of aiding and abetting. D knew a US musician was going to come to the UK (illegally) to play. D went to meet him at the airport, paid to get in to the concert and reported on the concert for his magazine. D appealed and court affirmed. Court said that had he booed or otherwise shown disapproval he might not have been guilty, but D was there to report on and benefit from the act and thus was guilty. Rule: If a D is found to have been present, took part in, concurred, or encouraged an illegal act he is guilty of aiding and abetting. It does not matter what the Illegal act is, provided that the aider and abettor knows the facts well enough to know that the act was illegal.

D - State of Mind Necessary - must clearly have the intent to encourage

1 - Agreement is not necessary to prove accomplice liability - it has to be aid and encouragement with intent to commit the crime

2 - For accessory most courts require purposeful intent (not knowing). This is a more rigorous (more difficult to prove) definition. That you want the crime to occur.

a - A few (minority) say knowing intent will suffice - but only if it is critical aid (knowing plus - plus a “but for relationship” or plus a very serious crime)

3 - Purposeful vs. Knowing assistance - accomplice liability requires intent to aid or encourage the principal’s crime. This is sometimes broken down into “dual intents” 1 - the intent to assist the primary party and 2) the intent that the primary party commit the offense charged - although proof of one usually follows from proof of the other.

a - Intent often defined to encompass both purpose and knowledge, but a majority of courts require proof of purpose for accomplice liability. I.E. one who sells a gun knowing it will be used for a crime is not an accomplice unless his/her purpose was to aid that crime.


b - MPC requires purpose as well for accomplice liability

c - Minority view - a minority of courts deem knowledge sufficient for accomplice liability, but they tend to do so only in cases where D knowingly assisted a serious crime and/or provided very critical aid, although many of those decisions don’t expressly limit their holdings.

4 - State v Gladstone - D convicted of aiding/abetting in sale of marijuana based on telling undercover cop where he could buy some pot. 

- Rule: Even if there is a conspiracy, or agreement to commit the crime and/or the D is present at the scene of the crime, a person cannot be convicted of aiding and abetting unless he/she associates himself in some way with the venture, that is he participates in it as in something he wishes to bring about, that he seeks by his actions to make it succeed. 

5 - Natural and probably consequences doctrine - under traditional common law view, an accessory before the fact and a principal in the 2nd degree can be held liable for all crimes that are the natural and probably consequences of the initial crime they assisted. This can have far reaching results - US v Valden - d found guilty of aiding/abetting assault on another prison guard when he walked away while escorting a prisoner so other prisoners could assault that prisoner. Other guard was held at knifepoint. Court said this crime was natural and probably consequence of assault on the prisoner. 

a - Many courts refuse to extend accomplice liability along the lines suggested by natural and probable cause doctrine - US v Greer - court said accomplice liability does not extend to include all likely consequences

b - MPC says, “Whatever may have been the law it is submitted that the liability of an accomplice ought not to be extended beyond the purposes he shares.

E - Withdrawal of aid

1 - Accomplice has a defense of withdrawal only if he/she removed all aid or encouragement or gave the police timely notice

a - MPC also allows option of otherwise making proper effort to prevent the commission of the offense

b - Most courts say that you have to successfully withdraw the aid - some say trying is enough - but the majority says you have to be successful

c - If you successfully withdraw the aid BUT the person is already in the bank (in a bank robbery) - you are not guilty of being an accessory to robbery, but you could be an accessory to attempted robbery

1 - Could be guilty of burglary (and accessory to burglary) b/c you were guilty of burglary when you entered the building.

2 - if an accomplice withdraws all aid and encouragement prior to the time the crime becomes unstoppable the accomplice is not subject to liability even if principal goes on to commit the crime.

3 - Motivation for withdrawing: 

a -states are split on whether availability of this defense depends on the motivation behind accomplice’s withdrawal. In some jurisdictions withdrawal of aid is no defense if it is motivated by fear of apprehension rather than moral realization that committing the crime would be wrong. But other states consider the motivation for withdrawal irrelevant in order to induce those who have aided a criminal scheme to try to prevent its success


b - MPC takes the latter position and doesn’t inquire into the motivation for withdrawal.

4 - Commonwealth v Huber - D loaned rifle to friend for use in a robbery, convicted as accessory before the fact. Rule: An accessory before the fact is one who plans, cooperates, assists, aids, counsels or abets in the perpetration of a felony. To claim a defense of withdrawal so as to relieve D of criminal liability a D must remove all aid and encouragement of the crime of give police timely notice of the crime.

F - Accessory after the fact and obstruction of justice

a - Remember: if you are guilty as an accomplice (principal 2nd, accessory before)  you are guilty of the CRIME COMMITTED not of being an accessory before the fact, etc.

b - Accessory after the fact - originally there was no obstruction of justice - just this. It has 4 elements 



a - A felony has been committed



b - D knows the felon committed the crime



c - D aids the felon



d - With the purpose of hindering his/her apprehension by the authorities

c - Here you are not guilty of the substantive crime (murder, burglary, etc) you are guilty of the crime of accessory after the fact

d - Person has to be guilty of the felony for you to be convicted as an accessory after the fact. 

e - If he is guilty but you believe that he is innocent and help him you are not guilty b/c you don’t know he is guilty when you help him. 

f - You also have to have purposeful intent (have to intend to help them)

- This has been expanded in all jurisdictions into obstruction of justice - corruptly obstruct, impair the administration of justice

g - MPC Obstruction of justice

1 - A person commits an offense, if with purpose to hinder the apprehension, prosecution, conviction, or punishment of another for crime he: 



a - Harbors or conceals the other or

b - Provides or aids in providing a weapon, transportation, disguise, or other means of avoiding apprehension or effecting escape, or 

c - Conceals or destroys evidence of the crime, or tampers with a witness, informant, document or other source of info, regardless of its admissibility in evidence or, 

d - Warns the other of impending discovery or apprehension, except that this paragraph does not apply to a warning given in connection with an effort to bring another into compliance with the law or



e - Volunteers false info to law enforcement officers

2 - Person is guilty if he/she purposefully tries to hinder the operation of the law - it is not necessary that he or she aid someone who actually committed a crime, instead it is sufficient that the person is wanted by the authorities

3 - First 4 MPC ways to be guilty of the crime are found in most modern statutes - the 5th (e) has been adopted by only a few states. 

h - Compounding - old common law crime - when you accept money or some other goods not to report or prosecute a crime - there must be a contract NOT to report a crime. 

I - Perjury - a false oath in a judicial proceeding in regard to a material matter. False oath means a willful and corrupt sworn statement made w/out sincere belief in its truthfulness. 



1 - Must be material - lies about something immaterial to the investigation are not perjury



2 - A false answer is not perjury if witness thought it was true or did not think it was false


K - No renunciation here - but you can withdraw
XII - Conspiracy - Elements of conspiracy - punishes would could be very anticipatory matters

A - Elements: 


1 - An agreement between at least 2 people


2 - Purpose into agreement

3 - An overt act in furtherance of the agreement (required in the majority of jurisdictions)

a - this means one of the parties has to do something to advance the agreement - Diamond has never seen a case where an act has not been found to further the agreement - most states this act does not have to be beyond mere preparation, it can be very anticipatory. 


4 - Purpose to promote the unlawful act that is the object of the conspiracy


5 - Knowledge that the objective is unlawful (required by a minority of jurisdictions including CA)



a - Under this element ignorance of the law would be an excuse - negate the mens rea 

* MPC - said you don’t need an agreement - all you need is agreeing. Very few states follow this. Allows agreement w/ undercover cops, etc. Think you are agreeing but are not really.

B - Prosecutorial Advantages of the crime

1 - A mere agreement could constitute conspiracy well before what would constitute attempt - and liability attaches well before when it would for substantive crimes


2 - Genearlly conspiracy is punished more severely then attempt

3 - Item 3 - an act can be unlawful for the purposes of conspiracy, but not be criminal - this often happens in the federal context (acts that are tortuous, unethical, etc). 

4 - Co-conspirator hearsay exemption

a - Normally out of court statement offered to prove truth of its content is not admissible b/c it is hearsay - but there is an exception for statements made by a D’s co-conspirators during court of and in furtherance of conspiracy. 

5 - Choice of venue 

a- All conspirators can be tried in location where agreement took place or where any overt act in furtherance of the crime took place - can move it to where there is most likely to be a conviction

b- MPC - limits venue to jurisdictions where D entered into the agreement or where he or someone with whom he conspired committed an overt act

6 - Joint trial of multiple Ds

a - All members of an alleged conspiracy may be tried together. Option of a joint trial expands potential venue choices and can also taint D in the eyes of a jury by associating the D with other more obviously criminal Ds. 

7 - Pinkerton Doctrine: 

a - Holds that a conspirator is liable not only for the crime of conspiracy, but also for any foreseeable crimes committed by his or her co-conspirators in furtherance of the conspiracy - even if involvement in those crimes was insufficient to convict the conspirator as an accomplice. The larger the conspiracy the greater the liability. 

b- Diamond’s chain agreement through Europe example - drugs from Europe to NY to Texas. each party was in agreement with the other. Someone got shot in europe - and they got pulled in for conspiracy for that in the US. - person can be charged as part of a big conspiracy.

8 - Extended statute of limitation: There is a Statute of limitations for prosecuting conspiracy

a - Statute of limitations for crime of conspiracy does not begin to run when conspiracy agreement is formed, but only after it has ended. 

C - The agreement

1 - Williams v US - D convicted as part of conspiracy to aid extort $$ for covering up illegal liquor sales. No real rule - court said evidence showed that an agreement had been made based on all the acts that happened indicating a consistent pattern of agreement between Ds. 

2 - Proving the existence of an agreement - at common law the act that each D had to commit to be guilty of conspiracy was an act of agreement. Most states now require that one of the conspirators commit an overt act in furtherance of the conspiracy.  

 
a - No formal agreement (oral, written, etc) is needed. 

b - It is enough that there is a mutual purpose to do the forbidden act - a concurrence of sentiment and co-operative conduct in an unlawful and criminal enterprise, that there be concert of action - all the parties working together understandingly with a single design for the accomplishment of a common purpose. 


c - May be proved circumstantially rather than directly


d - Concerted actions give rise to a tacit agreement to act in harmony to complete an aggravated assault

3 - The object of the conspiracy - common law does not require that this be an unlawful act or even a crime - an agreement to commit a tort or even an immoral act could lead to liability for conspiracy.


a - Today the predominant view is that it must be a crime, but not all jurisdictions follow that view. 

b - Supreme Court said conspiracy statutes that seem to cover an agreement to do almost any act which a judge  and jury might find at the moment contrary to his or its notion of what is good (health, morals, etc) are likely not constitutional 

4 - Parties to an agreement - how many people do you need for conspiracy? Common law says at least two and this is what many courts still follow. Thus a D can’t be convicted if he believes he is entering into a conspiracy with another who turns out to be an undercover cop who was only pretending to go along with the plan.

a - MPC and the nature of the agreement - MPC and most recently revised criminal codes reject the rule in note 4 and say a person can be charged w/ conspiracy if he/she agrees with another person to effectuate a crime.

5 - Wharton Rule: Where it is impossibly to commit the substantive offense w/out co-operative action, the preliminary agreement btwn the partes to commit the offense is not subject to indictment for conspiracy. 

a - MPC disagrees with this rule. says conspiracy charges may not be brought against anyone who could not be convicted as an accomplice to the target offense b/c his conduct was inevitable incident to the crime. 

D - Pinkerton Doctrine/Withdrawing from the conspiracy/Renunciation

1 - Pinkerton v US - Crime wass producing illegal liquor. Brother in jail but found guilty of conspiracy. There had been an agreement before he was arrested. No evidence that he was involved in it anymore. Pinkerton forgot to withdraw - forgot to say I quit. Prosecuted for crimes others were committing. 

2 - Pinkerton liability - conspirator is liable for all foreseeable crimes committed in furtherance of the conspiracy so long as he was a member of the conspiracy at the time the crimes were committed. 


a - Still followed in Federal courts and some states but has come under increasing attack. 

b - Where followed it allows conspirators to be charged w/ the crime of conspiracy as well as the substantive crimes committed by the co-conspirators.

c - To determine extent of liability it is vital to determine when each D joined/left the conspiracy. 

d - MPC - rejects Pinkerton - says it is unfair. Makes conspirator automatically liable only for the crime of conspiracy. Conspirator can then be punished for a crime committed by one of his/her co-conspirators only if prosecution can prove he acted as an accomplice to that specific crime. 


3 - Withdrawing from a conspiracy 



a - Pinkerton liability ends when D withdraws.

b - Where Pinkerton not used - decision to withdraw still important b/c it starts the statute of limitations running for the crime of conspiracy. Plus no statements made by co-conspirators after that day can be used against him under hearsay exception.

c - To withdraw a conspirator is generally required to commit an affirmative act bringing home the fact of his withdrawal to his confederates in time for them to abandon the conspiracy. To quit a conspiracy you have to tell other conspirators that he quits - affirmatively say it. This is different from withdrawing form accessory liability. Usually this means you must inform each co-conspirator of the decision to withdraw. 

1 - Some courts hold that if you act totally inconsistent w/ membership we will allow you to quit - doesn’t mean passive. I.E. going to police, etc. 

2 - MPC - a conspirator may withdraw from a conspiracy either by informing those with wh0m he or she conspired of the decision to withdraw or by telling the cops about the conspiracy and his part in it

3 - To withdraw you say I quit!


4 - Withdrawal vs. Renunciation

a - When conspirator withdraws he ends his relationship with the conspiracy. He is not responsible for crimes committed subsequently by other conspirators in furtherance of the conspiracy but he is still liable for the crime of conspiracy and for any crimes committed in furtherance of the conspiracy while he was a member. 

b-  Renunciation gives a conspirator who renounces a conspiracy a defense not only to crimes committed by his co-conspirators in furtherance of the conspiracy, but also to the crime of conspiracy. 

c - Situation where withdrawal also affords a complete defense to conspiracy charges: Given that an overt act in furtherance of the conspiracy is typically necessary to complete the crime a conspirator who withdraws from a conspiracy before any overt act is committed can’t be convicted of conspiracy b/c no conspiracy existed before he  withdrew.


5 - Renunciation



a - Traditional common law rules said that conspiracy could not be renounced once it had been completed. 

b - Withdrawal however, would cut off further Pinkerton liability, but D would still be liable for conspiracy charge

c - MPC allows conspirators to renounce a conspiracy and thus absolve themselves of liability for the crime of conspiracy. To renounce a conspiracy the MPC requires a conspirator to thwart the success of the conspiracy under circumstances manifesting a complete and voluntary renunciation of his criminal purpose

d - Many states have adopted the renunciation defense - book says a few even go beyond the MPC by considering timely notification of the cops or a substantial step to thwart the conspiracy sufficient to allow the D to make out a defense - however in most states it is not enough to give cops timely notice to get out of crime of conspiracy - you have to actually prevent crime. Diamond says that you must prevent the crime. 

e - Even where renunciation is allowed only where object of conspiracy was actually thwarted (Sisselman) the D need not necessarily be the sole cause of the conspiracy’s failure

f  - Duration of conspiracy - it is a complete defense to conspiracy that statute of limitations expired before charges were filed. Statute of limitations starts running for a conspirator the minute the conspiracy ends or when he withdraws. 

g - MPC says the conspiracy has ended if no conspirator commits an overt act in furtherance of the conspiracy during the applicable limitation period. 

h - Supreme Court - an act to conceal the scheme does not keep the conspiracy alive unless it was part of the original conspiracy agreement

i - People v Sisselman - D convicted of conspiracy for paying someone working w/ the cops to kill his woman - court said that D could not be denied renunciation defense just b/c his co-conspirator lacked criminal intent  - D’s efforts to prevent the crime should be deemed successful if they would have prevented the crime had the other person intended to carry it out. 

j - Renounce conspiracy - if you persuade everyone not to do it and prevent crime from going down (and its not motivated by fear of being caught) then you aren’t guilty of conspiracy - must be a voluntary change of heart. 

k - BUT if you change your mind and they say they will do it anyway and do so you are still guilty of conspiracy (but you can quit or act inconsistent and you will no longer be part of conspiracy and not responsible for subsequent crimes) - 

l - How do courts deal with this in a group situation? They have to finess it. 

