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 ACTUS REUS

Actus:  the voluntary physical movement (conduct)

Reus: that this conduct results in a certain proscribed crime

A.  Common Law:


1.  ACT:



a.  Has to be volitional, not situational



- Martin v. State (drunk man dragged out to highway; arrested for public drunkenness) – No





AR



b.  Conscious



- State v. Utter (dad charged w/ manslaughter; killed son; drunk; only remembers drinking;





claimed it was a “conditioned response” – result of WWII experiences to react 





violently when people approach from rear) – Voluntary drinking so only





partial defense




a.  Broad time frame describing the act – maybe only some of the conduct must be conscious





1.  Knowledge of pending unconsciousness: can incur liability by engaging in 






conduct knowing he will/might become unconscious and do harm






- People v. Decina (accused of killing 4 kids while driving; epileptic attack;







negligent; act of killing not conscious – but driving was an act)



c.  Possession can be an act if knowingly procured, received, or failed to dispose of after aware of




presence


2.  VOLUNTARINESS:  



a.  Look at all the acts involved in the crime – i.e. in the case above – all the acts of driving b/c law 




aimed at reckless driving – not what caused it



b.  Voluntary acts may not be too far before hand (Martin voluntarily drunk – but law in Martin 




based on public display – not acts before hand)


3.  Omissions:  Failure to act breaches legal duty



a.  Duty to act:




1.  D. assumed voluntary seclusion – prevents victim from getting other help





- People v. Beardsley (D. drinking w/ victim; victim took too much morphine; D. too






drunk to do anything; victim died) HELD:  no duty




2.  Status relationship- parent/child; husband;wife




3.  By statute (i.e. pay taxes)




4.  D. assumed contractual care (babysitter)




5.  D. himself created harm/risk





***Not as clear if creation of risk was non-wrongful



b.  ACTS v. OMISSIONS:




1.  TEST:  is proposed treatment proportionate re: benefits gained vs. burdens caused (but





who decides?)





a.  Some only require Dr’s provide “ordinary care” – not “extraordinary”






- Barber v. Superior Court (Dr. surgery on deceased; deceased had heart 







attack; on life support; not likely to recover; family said take off life







support; family said remove tube giving food/water)  Act 







or omission?







HELD:  not giving food was an omission





b.  No legal duty to continue life preserving machines

B.  MPC 2.01

1.  ACT:


a.  Must be a voluntary act or omission to act where there is a legal duty and one is physically




capable (§2.01(1))




*** “must include voluntary act” – leaves room for involuntary ones too


2.  VOLUNTARINESS:  (2.01(2)) it’s not:



a.  Reflex or convulsion



b.  Bodily movement when unconscious or asleep



c.  Conduct during hypnosis



d.  Movement not produced by effort of actor



e.  any bodily movement that occurs in the absence of a conscious desire is ‘involuntary’”



- Possession can be an act (2.01(4))


3.  OMISSION:



a.  Must be physically capable of acting and (2.01(3))




1.  Duty to act imposed by law defining offense




2.  Duty b/c of relationship/situation





a.  Statute imposes a duty (i.e. duty to file taxes)





b.  Certain status relationship to one another





c.  Contractual duty to care





d.  Voluntarily assumed care of another – so secluded person from being 






helped by others





e.  person himself created the risk of harm

MENS REA

A.  Common Law:


1.  General Intent:



1.  3 possible uses:




a.  No particular mental state set out





OR




b.  “recklessness” or “negligence”





OR




c.  Any mental state, express or implied, that relates solely to the acts that constitute





the offense





(i.e. battery: an intentional application of force upon another” = gen. intent






b/c mental state req. “intentional” relates exclusively to the actus






reus of the offense)


2.  Specific Intent:



a.  3 possible uses:




1.  Particular mental state express in definition of crime





OR




2.  “Intent” or “knowledge”





OR




3.  Mental state beyond anything w/ respect to actus reus of crime





1.  Intention to commit some future act separate from actus reus (“assault






w/ intent to rape”)





2.  Special motive or purpose for committing the actus reus (“offensive 






contact w/ another w/ the intent to cause humiliation)





3.  Proof of actor’s awareness of attendant circumstance (“intentional sale of






obscene literature to a person known to be under the age of 18”)




b.  Culpability approach:  Have to have some type of intent to do crime, even if different and





unintentional result (desire or purpose)




c.  Specific intents:





1.  Intentional: conscious objective purpose; desire; knowledge to a substantial

certainty – all as to the result 






a.  Natural and probable consequences:  can infer intent






b.  Doesn’t require result to be practically certain






c.  CL doesn’t distinguish between “conscious object” of achieving the result







and foreseeing that result







- People v. Conley (C. hit Sean in face w/ wine bottle; caused perm.








condition; statute says: person who, in committing a battery,








intentionally or knowingly causes great bodily harm or perm.








disability)  HELD:  guilty






d.  In result crime: state must prove intent to cause that result or awareness 







that result was practically certain






e.  Can reasonably infer intent:  due to attendant circumstances ( use of







bottle, no warning, force of blow) (but would he have kept hitting







if didn’t get result – probably not)





2.  Willful




3.  Malice:  intent or extreme recklessness in causing the social harm; depraved and






malignant heart; extreme indifference to human life





4.  Knowingly:  aware of fact; correcting believes in existence of fact OR correctly






suspects fact but purposely avoids learning – willful blindness




5.  Recklessly:  conscious taking of a substantial unjustified risk





6.  Negligently:  unjustifiable foreseeable risk of causing harm – “gross” lack of






care






a.  Degree to which D’s risk taking is objectively unjustifiable






b.  More blame if subjective fault by risk taker





7.  Willful Blindness:  suspect existence but avoid confirming




d.  STRICT LIABILITY:   no MR required – usually applies to attendant circumstance





1.  Public Welfare Offenses – purpose of law is regulation of social order






- minor violations of liquor laws, pure food laws, anti-narcotics law, motor






   vehicle and traffic regulations, sanitary, building and factory laws






a.  Penalties usually minor






b.  Doesn’t involve direct and positive infringement on rights of other persons






c.  Part of a broad regulatory scheme






d.  Actus reus usually wrongful only b/c it has been prohibited






e.  Usually defined w/ only actus reus






f.  Regulation of potentially harmful or injurious items






g.  Crime is a “new” statutory offense – rather than traditional CL offense





2.  Criminal Law:






a.  Some sexual offenses (i.e. statutory rape)







- Garnett v. State (D. young retarded man; girl only 13; statute for stat








rape includes victim 14 or under and violator 4 yrs older; D.








didn’t know/couldn’t know age – she lied – he’s handicapped)








HELD:  guilty – don’t have to know






b.  Conduct that is “malum in se”






c.  RULE:  if legislature wants to impose a large penalty on SL, must do







so explicitly








- Staples v. U.S. (statute imposes strict registration req. on









“firearms” = automatic guns; D. had weapon capable 









of conversion to auto – his had been – claimed he 









didn’t know)  HELD: no SL – must know altered







1.  If legislature wants to dispense w/ mens rea, must indicate that 








intent






d.  Most CL requires some mens rea (must know facts that make conduct 







criminal)






e.  MR – normally modifies result and conduct elements in the AR – i.e.







“killing” in the murder →but not the attendant circumstances




e.  Transferred Intent:





1.  Blameworthy mental state (intent) is transferred from intended victim (X) to 






actual victim (Y)





2.   Can’t transfer intent from one social harm to another (i.e. throw rock at X, hit






window)

B.  MPC 2.02


1.  Must have 1 of 4 mental states (purposely, knowingly, recklessly, negligently) 



a.  If doesn’t distinguish among material elements – culpability provision applies to all material




elements unless another purpose plainly appears (by legislature)  (2.02)(4))


2.  When no mental state proscribed – must have at least recklessness as to all elements  (2.02(3))


3.  States of Mind:



a.  Purposely:  (w/ desire)  conscious object/desire to engage in conduct/cause certain result





AND




Attendant circumstances: aware they exist OR believes OR hopes they exist  (2.02(2)(a))



b.  Knowingly:  (2.02(2)(b))




1.  Aware conduct is of that nature or that certain circumstances exist




2.  Result crimes: awareness that it’s “practically certain” conduct will cause such a result




3.  Attendant Circumstances:  aware of high probability of attendant circumstances’ 





existence…unless he actually believes it does not exist



c.  Recklessness (2.02(2)(c))




1.   Aware of substantial and unjustifiable risk that material element exists or will result from





his conduct




2.  Gross deviation from standard of conduct of law-abiding person



d.  Negligence:  Should be aware of substantial and unjustifiable risk




1.  Gross deviation from standard of reasonable person





a.  Reasonable person:  person in actor’s situation – D’s physical characteristics = 






size, weight, physical handicaps – but not subjective factors (intelligence, 






temperament, etc.)


4.  Transferred Intent:  (2.03)



a.  If “purpose” or “knowledge” is an element, it’s not established if actual result not w/in purpose





UNLESS

1.  Contemplated result and actual result differ only in that different person/property injured 





OR

      in that the contemplated harm would have been more serious or extended than actual 




OR




2.  Contemplated and actual result “involve same kind of injury or harm” and actual result





“not too remote or accidental”



5.  STRICT LIABILITY:  MPC 2.05



a.  Rejects common law SL



b.  Only have SL for “violations” not “crimes”




1.  “violation” (1.04(5)): offenses that can’t result in imprisonment or probation, but may





result in fines

C.  KNOWLEDGE OF ATTENDANT CIRCUMSTANCES:

1.  MPC 2.02(2):  Knowingly



a.  If element involves nature of his conduct or attendant circumstances, he’s aware that his




conduct is of that nature or that such circumstances exist



b.  If element involves result of his conduct, aware it is practically certain his conduct will cause 




such a result



c.  Knowledge is established if person aware of high probability of its existence, unless he actually




believes it does not exist


2.  State v. Nations (disco owner charged w/ endangering welfare of child less than 17 – child dancing for



tips; child lied about age)



a.  Under MPC – “knowingly” applies to all material elements;  age of child = attendant circumstance



b.  Here, court applies knowingly to child’s age – must have ‘actual knowledge’


3.  OSTRICH instruction:  Where D. doesn’t actually know – proves knowledge or high probability →→



amounts to recklessness →→someone who could/should know but deliberately avoids finding



out

STATUTORY INTERPRETATION


1.  If Statute ambiguous:



a.  Look to legislative history



b.  Look to other subsections



c.  Look at punctuation



d.  Distinguish attendant circumstances – when phrase set off, a strong argument for no mens




rea



e.  Look to CL


2.  MPC 2.02(4):



a.  Prescribed culpability requirement applies to all material elements if not distinguished among




them UNLESS a contrary purpose plainly appears


b.  Material element:  Doesn’t include statute of limitations, jurisdiction, venue, etc.  – any matter




unconnected w/ harm/evil sought to be prevented (1.13(10)

CAUSATION

A.  But For/ Actual Cause/ Cause in Fact:

1.  Common Law:



a.  Substantial Factor:




1.  TEST:  2 + D’s not acting together, 2 separate acts, each alone enough to bring about 





result – D’s conduct “but for” if a “substantial factor” in bringing about result



b.  “Concurrent sufficient causes”



c.  Direct cause:  an uninterrupted causal link exists between D’s act and the social harm = no prox.




cause issues



d.  Acceleration theory:  Still can be “but for” even if D’s acts merely speeded up the death




Oxendine v. State (Tyree pushed boy injuring; Tyree beat boy; D. hit boy; boy’s abdomen





Later swollen; boy died)    HELD:  For D. b/c insufficient evidence of causation



e.  “Joint conduct” – but D’s must be acting together to consider causes together



f.  “De minimis cause”:  If D. only a minor wrongdoer, usually no liability for result


2.  MPC 2.03:



a.  Cause when:




1.  It’s a precursor but for which result would not have occurred

B.  PROXIMITE CAUSE


1.  Common Law:



a.  No proximite cause if:




1.  Result beyond scope of fair assessment of danger created by D’s conduct





OR




2.  Would be unjust to hold D criminally responsible for result



b.  Natural and probable consequences: if natural and probable consequence of his act AND no




intervening factor sufficient to break chain of causation affected the events, even if result




came about in different manner than D. expected


2.  MPC 2.03:



a.  No prox. cause if actual result not w/in purpose/contemplation UNLESS:




1.  Differs only in different person/property injured OR injury/harm designed would have





been more serious/extensive than that caused






OR




2.  Actual result involves same kind of injury/harm and not too remote or accidental



b.  If recklessness/negligence an element – not established if actual result is not w/in risk which 




actor aware/should be aware UNLESS:




1.  differs only in person/property OR that injury/harm would have been more serious





OR




2.  Actual result involves same kind of injury/harm and not too remote or accidental



c.  If causing result is material element of offense w/ SL, actual result must be probable consequence




of actor’s conduct


3.  INTERVENING CAUSES:



a.  LaFave + Scott Analysis:




1.  Coincidence:  when D’s act merely put victim at certain place at certain time  -- b/c





victim there, he was acted upon by intervening cause





****will break chain of causation unless foreseeable****




2.  Response:  Response to prior actions of D. when involves a reaction to the conditions





created by D.





****Only breaks chain if response is abnormal (so unforeseeable) ****






- Kibbe v. Henderson (K. offered S., drunk man, ride; robbed him; left







him on side of unlit, rural road; no glasses; very cold; S. sat







in road; B. speeding; B. saw S. but didn’t hit breaks; killed)



b.  Intended Consequences Doctrine:  Any intended consequence of an act is proximite





- Regina v. Michael (M. wanted to kill V., got poison, gave to V’s nurse, in guise






of medicine; M. told nurse to give V. some; Nurse didn’t; Nurse left poison






nearby; later kid innocently gave to V.; V died)  HELD: M. guilty




***Take the cause of social harm back until we got to prior intentional act***



c.  Apparent Safety Doctrine:  When victim reaches position of safety, original wrongdoer no longer




responsible for ensuing harm





- State v. Preslar (husband hits wife; threatens to kill; wife leaves; goes to mom’s; 






doesn’t want to disturb in sleep so sleeps outside in cold; dies from cold)






HELD:  For D.



d.  Free, deliberate, and informed human intervention:  Person not responsible for resulting harm if




intervening cause springs from free…




1.  KEY ISSUE:  was the decision free





- Jehovah’s Witness who refuses transfusion – a response but not abnormal for a JW



e.  Omissions (by victim)



f.  Contributory Negligence

HOMICIDE

A.  COMMON LAW:


1.  MURDER:



a.  1st Degree:  Deliberation, premeditation, and willful:




1.  3 approaches:





a.  Knowingly or intentionally →→ premeditation need be no more than an instant






- State v. Schrader (D. in argument w/ deceased; stabbed 51 times)






1.  This standard means all murders 1st – up to jury to cut to 2nds





b.  No set amount of time – but need some period between formation of intent to 






kill and actual killing – opportunity for some reflection on intention to kill






- State v. Guthrie – overrule Schrader




c.  Must think beforehand – independently deliberate and premeditate;  can’t






deliberate in hot blood – need long enough for reasonable man to take 2nd 






look







- People v. Morrin (Michigan)







- Midgett v. State (dad killed son by beating; beat all time; no evid. of








intent to kill) – Jury found 1st – Court 2nd b/c no delib./premed




2.  Presumed if lying in wait, poison, during commission of a felony




3.  Prosecutor should show:




a.  Planning activities





b.  Stronger if D. and victim had prior relationship from which prior motive can be






inferred



b.  2nd Degree:  Malice aforethought




1.  Intent to kill  (express malice)

a.  Deadly weapon doctrine: If use weapon likely to produce death/great bodily 

injury factfinder can make presumption of intent to kill




2.  Intent to cause serious bodily harm  (implied malice)




3.  Felony Murder Rule




4.  Extreme Recklessness;  awareness of high risk of death; depraved mind; abandoned and





malignant heart





a.  Usually requires subjective realization of the risk





b.  Mere recklessness or negligence not enough

- Berry v. Superior Court (dangerous pit bulls; nothing preventing access







but dog tethered; D. told mom dogs behind fence; kid wandered







over and killed) HELD:  can charge w/ murder






1.  Look to dangerousness/lawfulness/necessity of activity 


2.  MANSLAUGHTER



a.  Voluntary:




1.  Killing that would otherwise be murder but committed in response to certain provocation





in the heat of passion



****this is something often left to juries *****




a.  Reasonable person standard --- ordinary person





1.  Adequate provocation (enough to inflame a reasonable man to kill)







- words alone not enough







a.  Reasonable person – usually w/ D’s physical characteristics






2.  Must be in heat of passion – i.e. D. must have in fact been provoked, and







provocation must have caused D. to kill victim






3.  Must be sudden – no reasonable opportunity to cool off





4.  Causal connection between passion, provocation, and act







- Giroud v. State (husb + wife strained marriage; fighting; wife pulled








hair and taunted; said she filed charged; wife small hubby big;








hubby got knife; hid behind back; wife taunted more; stabbed








19 times)  HELD:  2nd degree murder





b.  Situations:






1.  Words alone – not enough






2.  Battery – only if a violent and painful blow – unless D. provoked blow






3.  Assault – in aggravated cases (but courts split)






4.  Illegal arrest – maybe if D. aware of unlawful nature of arrest






5.  Adultery – enough






6.  Mutual quarrel or combat – enough unless D. under unfair advantage






7.  Person other than defendant victim of provoker – not enough (unless







maybe close relative)






8.  “the last straw”: (CA + other states): earlier provocation combines to 







trigger reaction = can be enough





c.  OBJECTIVE STANDARD:






1.  Was D. provoked to lose control – question of fact






2.  Characteristics:







a.  Age, race, gender – okay – but need limits







b.  Too hard to construct reasonable person w/ special mental views







c.  HOEBER:  an objective standard of what society expects a person








to do



****Adequate provocation is so hard – it’s an issue often left to the jury****


b.  INVOLUNTARY:




1.  MR:  criminal negligence – recklessness but not extreme





a.  Need both a high and unreasonable risk of death of another





b.  Unclear if D. need actual awareness of risk




2.  TEST:





a.  actual appreciation of a high degree of risk






OR





b.  awareness conduct is contrary to law (test in Love)





c.  High probability the act done will result in death






1.   Not quantitative degree






2.  Implicitly refers to justification/lack of for the conduct (looks to motive/







basis of conduct – if no justification at all →→ risk doesn’t have to be







very high)





d.  Wanton disregard for life (People v. Watson)




3.  Misdemeanor-Manslaughter Rule:  Accidental, non-negligent death that results from 





commission or attempt of unlawful act = involuntary manslaughter





a.  Limits: (some courts)






1.  Inherently dangerous misdemeanors only






2.  Mala in se (inherently bad acts)


3.  FELONY-MURDER:



1.  Killing – even if accidental – is murder if caused w/ intent to commit a felony  -- no MR required




a.  Modern limitations:





1.  Death of another must be “foreseeable” (not all courts)





2.  Felony “dangerous”  (“inherently” vs. as committed?)






a.  Inherently:  can this act be committed in a non-dangerous way






b.  As committed: case-by-case





3.  Felony must be “independent” – predicate felony somewhat independent of the 






killing





4.  Death must be caused in the perpetration of the felony





5.  Independent felonious purpose (no merger – no link between acts of felony and






act of murder)





6.  Was killing in furtherance of the felony? (maybe a foreseeable consequence)





7.  Causation (some states only need “but for” – some proximite)




b.  Agency Doctrine: No F-M is person who directly causes the death is a non-felon

B.  MPC  210.


A.  MURDER (210.2):



1.  Killing commited




a.  Purposely




b.  Knowingly




c.  Recklessly under circumstances manifesting extreme indifference to value of human life




(this is the difference between murder and manslaughter by recklessness)


B.  MANSLAUGHTER (210.3):




- no voluntary and involuntary



1.  Killing committed recklessly




a.  Consciously disregards a substantial and unjustifiable risk (recklessness not enough in CA





for murder)




OR



2.  Killing otherwise murder but committed under influence of extreme mental or emotional distress



(subjective test) for which there is a reasonable explanation or excuse (both objective and




subjective test)




a.  Reasonableness:





1.  Viewpoint of person in actor’s situation (ambiguous – may or may not include






personal views)





2.  Under circumstances as he sees them to be





****Hard to impose limits here – lets jury decide




b.  No provocation requirement





- People v. Casassa (D. killed girl he dated casually b/c she dumped him then refused






his gifts; he broke into her apartment previously)  HELD: murder


C.  NEGLIGENT HOMICIDE (210.4):



1.  Killings committed negligently




a.  TEST:





1.  Substantial and unjustifiable risk






a.  No awareness necessary but:  MPC 2.02(5): if certain mental state req – 







can prove by showing higher mental state





2.  D’s failure of awareness is gross deviation from standard of care of a reasonable






person (focuses on D’s actual perceptions)






a.  Enough that circumstances actually known would have led a man of 







common understanding to infer from the rest of the group making







up the present state of things (Holmes)




b.  Must evaluate what facts D. did know to evaluate D’s failure to perceive risk




c.  Non-criminal negligence (civil) – not enough – line between manslaughter and no 





homicide





1.  Must show sufficient notice





2.  To what extent do you consider D’s circumstances/characteristics






- State v. Williams (Native American couple; baby sick; thought just tooth-







ache; didn’t take to Dr.; many symptoms; scared baby would be taken







away; baby died)  HELD: manslaughter – but WA later changed







standard so they probably wouldn’t be now

D.  FELONY- MURDER RULE (210.2(1)(b))


1.   Can presume extreme recklessness w/ extreme indifference to value of human life if:



a.  Committing/attempting/an accomplice of/or fleeing from:




- Robbery




- Rape




- Deviate sexual intercourse by force/threat of force




-Arson




-Burglary




- Kidnapping




- Felonious Escape


2.  D. can offer evidence that shows felony committed in manner that doesn’t manifest extreme



indifference to human life (so no extreme recklessness)

GENERAL HOMICIDE ISSUES:

1.  victim must be a living human being (Keeler v. Superior Court) – fetus is not a human being


2.  Death must occur w/in a year and a day from the time the fatal blow was given or the cause of death



was administered



a.  Some courts have eliminated the requirement or extended it (CA – 3 yrs and a day) b/c new




advances in crime detection and medicine make proving cause of death easier

RAPE

A.  Common Law:


1.   ACTUS REUS:



a.  Implicit resistance requirement




1.  Victim resisted and overcome by force





OR




2.  Couldn’t resist b/c threats to safety





- can show force/threat by showing victim’s reasonable fear






- Rusk v. State (women went barhopping; talked to D; drove D home;







D. asked her to come up; no; he took keys; asked again; yes;







scared; upstairs; D. left room; came back; removed her blouse







+ asked her to remove rest; she did; she begged to let leave; D







lightly put hands on throat….)







HELD:  insufficient evidence of reasonable fear







ON APPEAL:  reasonableness of fear a q. for jury



b.  Incapacity to give consent (i.e. intoxication, mental deficiency, insanity) = no consent



c.   Force requirement:




a.  Proof of non-consent not enough – must show force/threats of force





- State v. Alston (guy and ex-girlfriend; he went to her school; walked around






and talked; said would”fix her face”; went to house she knew to






have sex; sat alone for a while; he pulled her up from chair; pushed






legs apart; intercourse; later on comes to house; consensual sex)






HELD:  For D.




b.  D’s prior conduct may be evidence of force – but must be able to show how 





evidence relates to act charge (i.e. past violence for not agreeing to sex)




c.  Submission caused by fear must be a specific fear to acts charged




d.  What constitutes force:





a.  Commission of sexual penetration w/out consent = force (this may by






wrong interp – Hoeber)





- State of New Jersey in Interest of M.T.S.
HELD:  any act of sexual penetration w/out freely given permission







of victim = force






- then what’s the point of the second element (use of physical force)


2.  MENS REA:



a.  Mistaken belief that victim consented must be reasonable




1.  Honestly and in good faith




2.  Objectively reasonable



b.   Need equivocal conduct by victim




(need this to have defense of reasonable mistake of fact)




- William (D’s said she explicitly consented – so no equivocal conduct – either she





did or she didn’t – no way to mistake a “yes”)


3.  PERMISSION V. CONSENT



a.  Permission:  must be external, objective thing




1.  Silence and passive behavior cannot equal permission



b.  Consent:  can be subjective, in victim’s mind

B.  MPC 213.1

1.  Man who has sexual intercourse w/ female not his wife is guilty of rape if:



a.  compels to submit by force; threat of imminent death, serious bodily injury, extreme pain, or




kidnapping, to be inflicted on anyone





OR



b.  substantially impaired her power to appraise/control her conduct by administering drugs, 




intoxicants, or other means w/out her consent





OR



c.  female is unconscious





OR



d.  is less than 10 years old




**MPC gets rid of resistance requirement – but most states still have it (CA doesn’t)***

2.  Mens Rea:  “compels her to submit” – compel implies non-consent



a.  No MR proscribed, so use purposely,  knowingly, or recklessly (2.02(3))

ATTEMPT

***lots of discretion in courts b/c attempt hard to define/rationalize

***functions primarily as lesser crime D. can plead guilty to pursuant to a plea bargain***

***For attempted murder – if use dangerous weapon like gun, suggests at least intent to cause serious


bodily injury – can show/infer intent to kill
A.  Common Law:


1.  Mens Rea:



a.  2 Elements:




1.  Intent to commit the acts or cause the result constituting the target crime






AND




2.  Specific purpose of committing the substantive offense



b.  CONDUCT CRIMES:  purpose of engaging  in that conduct (which can be negligent or 




reckless)



c.  RESULT CRIMES:  specific purpose of causing result

can’t intend unintended result




- felony-murder




- causing death recklessly or negligently



d.  ATTENDANT CIRCUMSTANCES:  Same MR as to AC as to substantive crime




1.  Attempted statutory rape – SL as to age



e.  Problem w/ proving intent:  If you catch perpetrator too early, may be able to prove




some criminal intent, but have hard time proving specific intent as to what




criminal activity


2.  ACTUS REUS:



a.  TESTS:




1.  Physical Proximity Doctrine:  Overt act must be prox. to complete crime, or 





directly tending toward completion of crime, or amount to commencement





of the consummation





a.  actor, w/ req. MR, has apparent power to complete the crime 






immediately





- very hard to prove




2.  Dangerous Proximity:  Greater the gravity and probability of offense, and nearer 





act of the crime, the stronger the case is

3.  Indispensable element test: Is there any indispensable aspect of criminal endeavor 

over which actor hasn’t gotten control yet

a.  Narrow class of cases – i.e. where D. must get 3rd party to do something – 

like fraud





b.  Easier to apply – but arbitrary b/c doesn’t say anything about actor’s







culpability, firmness of his intentions…

4.  Probable desistance test:  In ordinary/normal course of events, w/out interruption 

from outside source, it will result in crime intended






a.  Criticism:

1. Oriented toward dangerousness of actor’s conduct – has actor 

reached point where it unlikely he would have voluntary desisted

2.  But – no inquiry into personality of particular offender – so asking 

– would anyone who went so far stop short of final step







3.  No way to predict when desistance probable







4.  In the end – more like a proximity test

5.  Abnormal step:  Step toward crime which goes beyond the point where normal 

citizen would think better of his conduct and desist






a.  Isn’t any step towards crime abnormal – so how do you judge?

6.   Res ipsa loquitur/ Unequivocality:  Actor’s conduct manifest an intent to 

commit a crime;  conduct is not equivocal (can’t be innocent)

a.  PROB:  too harsh – may freeze law enforcement

- Stokes: when design of person to commit crime clearly shown, slight acts 

done in furtherance = attempt

-People v. Miller (D. threatened to kill Albert; went to his place of work; 

Albert worked for the constable; D. had gun, went towards Albert, loaded rifle, but didn’t lift it;  went towards constable, who took gun w/out a fight)  HELD:  No attempt – can’t tell if he was just going there to give his gun to the constable

C.  DEFENSES – MPC DOESN’T ALLOW (b/c each section based on D’s belief – not actual state of world)


1.  IMPOSSIBILITY:


      a.  Legal impossibility  = a defense



1.  Pure Legal Impossibility:  The criminal law does not prohibit D’s conduct or the result she’s




sought to achieve



2.  Inherent Impossibility: no social harm created b/c can’t be carried out in that way



3.  Hybrid:  D’s goal was illegal, but commission of the offense was impossible due to factual




mistake




a.  Modern courts sometimes won’t allow this as a defense





1.  Person accepting goods he believed to be stolen – not actually – no conviction






on attempt to receive stolen goods





2.  Accused offered bribe to person believed to be juror but wasn’t


      b.  Factual Impossibility = no defense



1.  Cases of inadequate means – objective of D. is criminal but circumstance unknown to him prevent




him from bringing about that objective



2.  “inherent impossibility”:  Chances of means chosen being successful may be so impossible –




MPC reduced penalty





- voodoo priest and prison inmate case



3.  Examples:




a.  Attempts to steal from empty pocket; receptacle; house




b.  Attempt to possess narcotics, even though only got talcum




c.  Attempted murder if shoot into someone’s bed thinking there when really not



****impossible to distinguish the two***





- United States v. Thomas (D’s raped dead body thinking she was just passed out)






HELD:  guilty of attempted rape

B.  MPC  5.01 ATTEMPT

1.  Mens Rea:



a.  Purpose or belief




AND



b.  MR required to commit the target offense (re: attendant circumstances)


2.  Actus Reus:  “Substantial Step


a.  Completed attempts:




1.  Purposely engages in conduct that would constitute the crime if attendant circumstances





were as he believed




2.  Result Crimes:  Does/omits w/ purpose or belief act will cause such result w/out further





conduct on his part



b.  Failed attempts:




1.  Purposely does/omits which constitutes a substantial step




a.  Substantial step must be strongly corroborative of actor’s criminal purpose





1.  Lying in wait; searching for or following contemplated victim





2.  Enticing/seeking to entice victim to go to place contemplated for 







commission of crime






3.  Reconnoitering place contemplated for commission…






4.  Unlawful entry of structure, vehicle, or enclosure where contemplated







crime will be committed






5.  Possession of materials to be employed in commission of crime, that are 







specially designed for such unlawful use or which can serve no







lawful purpose of the actor under the circumstances






6.  Possession, collection, fabrication of materials to be employed, at or







near place contemplated for commission where such possession…






7.  Soliciting innocent agent to engage in conduct constituting element of







the crime

- United State v. Duran (guy wanted to kill President; near White 

House; kids said hey, that looks like Pres; Duran started 

shooting at guy; not the Pres) HELD:  conviction OK







***For substantial steps – doesn’t matter actual state of world –








matters what’s in his head – substantial steps towards his








intention…

c.  If MR is reckless or below – no attempts possible

d.  Attempt to aid:  5.01(3) – accomplice under 2.06 but no completed/attempted crime by



principal = guilty of attempt

MPC DEFENSES


1.  ABANDONMENT:.  Renunciation of Purpose:/ REVOCATION



1.  Defense if abandoned his effort OR prevented its commission manifesting a complete and





voluntary renunciation of his criminal purpose




a.  It’s not voluntary if motivated in whole/part by:






1.  Circumstances not present/apparent at inception of course of conduct 







that increase probability of detection/apprehension or make more







difficult accomplishment of criminal purpose





b.  Voluntary:  result of repentance or genuine change of heart






1.  Not if withdrawal was b/c:







- fear of arrest







- realized lacked an essential instrumentality to complete the crime







- for some other reason could not successfully proceed







- postponed endeavor until better opportunity

ACCOMPLICE LIABILITY

A.  Common Law:


1.  Intentionally assists in engaging in conduct that constitutes the offense  




- aiding




- abetting




- encouraging




- soliciting




- advising




- procuring



a. ACTUS REUS:




1.  Assistance:





a.  Omission not enough w/out mens rea





b.  Requires actual Aid






1.  Court very liberal – State v. Helmenstein  (p. 869) – group of kids going







to rob store – others testify against D. – not enough b/c all accompl.







so need other corroboration







a.  A wanted bananas – they stole them = yes







b.  B. agreed when robbery suggested = yes







c.  C asleep when robbery committed but helped concoct story








for police = yes





c.  Encourages:






1.  Sometimes presence is designed to encourage – that’s enough







- Wilcox v. Jefferey (musician not supposed to land; play; D. went








to see performance to write about it in magazine)  HELD:








Guilty (maybe wrong – British court)







- MA case in bar (men raping women while people cheered)








i.  Cheering may discourage others from rendering assist.








ii.  If victim heard cheering – may struggle less





d.  Advocates





e.  Acts as a lookout (don’t actually have to warn)






1.  Not necessary that perp. know D. is acting as lookout – he’s providing







some assistance





f.  “Mere Presence” not enough – unless duty to act and don’t






- State v. Vaillancourt (D. charged w/ accomplice to burglary; in indictment







charged w/ accompanying perp. to scene and watching)  HELD:  For







D. – indictment insufficient to show actus reus





g.  Agreement to help if needed (encouragement – perp. must know)

2.  Innocent Agency Doctrine:  One who effects a criminal act through an innocent or 

unwitting agent is a principal in the 1st degree

a.  Causation requirement


- Bailey v. Commonwealth (D. and victim fighting; victim drunk; almost 



blind; crazy; D. and victim cross-threats; D. induces victim to go out



on porch w/ gun by saying D. going over there and threatening;



D. calls police – crazy man on porch w/ gun; police there – victim



shoots; police kill)  HELD:  D. liable for murder


1.  ***If victim had shot police – maybe D. liable – a prox. cause issue –




was victim’s act a response or coincidence (response)


2.  MENS REA:



a.  Intent to aid actor in engaging in conduct constituting the crime





AND



b.  Purpose to facilitate the crime (minority says knowledge of crime enough)



c.  At least the MR required in the crime





- State v. Foster (victim raped girlfriend; caught and beat; gave friend knife to watch






while fetched girlfriend; victim lunged at friend; friend stuck out knife; D. 






charged as accomplice to negligent homicide)  HELD:  Guilty




1.  To imply purpose:





a.  SPECIAL INTEREST






1.  Stake in venture






2.  No legitimate use of goods and services






3.  Volume of business grossly disproportionate to any legitimate demand







- People v. Lauria (telephone answering service; knew prostitutes








used it)  HELD:  No MR – no purpose



d.  Natural and Probable Consequences Doctrine:




1.  Reasonably foreseeable consequence of their criminal enterprise





a.  Actor intended to promote primary crime





b.  Secondary crime  was a foreseeable consequence






1.  Did primary party commit target offense






2.  If yes, did secondary party aid and abet w/ requisite intent






3.  Did primary party commit another crime






4.  With respect to 2nd crime—was it a reasonably foreseeable consequence







of original acts  (objective test)







- State v. Linscott (D. and Fuller to rob coke dealer; Fuller guarantee








$10,000 to D.; D. broke living room window; Fuller supposed








to just point rifle in; shot gun immediately; dealer killed) 








HELD:  guilty as accomplice to murder


3.  Crime has to actually be committed to have accomplice liability



a.  Govt. must prove someone committed the crime




- People v. Genoa (undercover agent proposed D. give him $$ towards buying coke and





agent would repay the $ + profits + client list; D. accepted; returned w/ $$)  HELD




not guilty b/c legally impossible to be accomplice to no crime


4.  If Principal Acquitted/ Not Prosecuted:



a.  Old CL:  Principal had to be convicted before accessory



b.  There must be a crime committed




- State v. Hayes (D. asked Hill to help in burglary; Hill pretend to help catch Hayes; 

informs police; Hill goes in and steals bacon; police arrest them)  HELD:  not





guilty b/c Hill didn’t have right MR




- Guilty under MPC for attempt b/c “substantial steps” – and completed crime but





circumstance not as he thought (and 5.01(3) – he attempted to assist/aid





Hill)



c.  If Principal has a Defense:




1.  Is it a justification or excuse





a.  If justification: (i.e. necessity) – act justified so perp. didn't commit any crime – no






accomplice liability





b.  If excuse (i.e. duress) – a personal excuse – she still committed a crime – still






can have accomplice liability



d.   If Principal is Convicted:




1.  Person who commissioned the offense cannot be guilty of graver offense than in fact





committed





a.  Homicide only one offense – accomplice can be convicted of 1st degree while

principal only 2nd 

2.  If principal convicted of lesser offense – accomplice can still be convicted of greater 

offense if a greater offense in fact occurred





- Regina v. Richards:  (D. told 2 men to beat up husband really badly to put him in 






hospital for a month; suggested time and place; helped by giving signal; 2






men attacked victim but did little harm; Prosecution wanted to charge D. as






accomplice to crime she commissioned – a greater assault than actually 






occurred)





a.  Can’t separate the intention and the actual acts





b.  If only one offence committed – cannot be guilty of graver offense

B.  MPC 2.06:  ACCOMPLICE

1.  ACTUS REUS:



a.  MPC 2.06:




1.  Solicits other person to commit it





OR




2.  Aids, agrees, attempts to aid …in planning or committing





OR




3.  Having legal duty to prevent commission of offense, fails to make proper effort to do so



b.  Attempts to aid enough – don’t need actual aid like in CL



c.  No “but for” causation required***


d.  If Crime not committed, under MPC 5.01(3):  If accomplice liability established under 2.06 




except crime not completed, it = attempt



1.  But – to use 5.01(3) – has to be aid – so it just solicits, can’t use this attempt doctrine



e.  Innocent Instrumentality: MPC 2.06(2)(a)




1.  Responsible for another’s act if w/ requisite MR, causes innocent or irresponsible person





to engage in such conduct





a.  Causation requirement





b.  Innocent (can include unwitting, not knowing, being forced)





c.  Irresponsible (infancy, insanity, duress)






Bailey v. Commonwealth (blind drunk guy)


2.  MENS REA:



a.  Purpose of (aiding, promoting, facilitating)… (2.06(3)(a))



b.  RESULT CRIMES: …Accomplice in conduct causing result w/ culpability regarding that 

result per the offense 



- State v. Foster (rapist killed by negligent homicide)



c.  No natural and probable consequences doctrine


3.  Crime must actually be committed


a.  IF NOT:  MPC 5.01(3): If D. tries to aid and would be accomplice under 2.06 if crime had been




committed, he’s guilty of attempt even though crime not committed/attempted by other = 




direct liability


4.  If Perpetrator not prosecuted/convicted

a.  2.06(7):  Accomplice can be convicted on proof of commission of an offense – even if perp. not




prosecuted, convicted, etc.

- U.S. v. Lopez (D. landed helicopter to help Lopez escape from prison b/c she say life 

unlawfully threatened by prison authorities; D. charged as accomplice; Prosecution 

must prove somebody committed a crime) HELD: if Lopez not guilty by necessity, then must find D. not guilty

DEFENSES IN MPC:  2.06(6)


a.  If X is a victim of the offense – can’t be an accomplice


b.  If conduct is inevitably incident to the commission of the offense (i.e. a customer of a prostitute




can’t also be an accomlice)


c.  Abandonment if:




1.  X terminates his complicity before the perp. commits the offense





AND




2.  X wholly deprives his complicitous involvement of its effectiveness (must negate




the specific assistance he provided)





OR




3.  Gives timely warning to the police





OR




4.  In some other manner attempts to prevent perp. from committing the offense


d.  Legislative exemption: if part of class of persons statute enacted to protect

CONSPIRACY:

A.  Common Law:


1.  Agreement between 2 or more persons to commit a crime


2.  Crime is complete upon formation of agreement – doesn’t matter if object crime committed


3.  In CL – No Merger

4.  Pinkerton Doctrine:  Conspiracy is a basis of liability for other crimes



a.  A co-conspirator is guilty of the substantive offenses committed by his co-conspirator




1.  The object of the conspiracy




2.  Crimes committed in furtherance of that object




3.  Crimes w/in the scope of the conspiracy (broad interpretation)




4.  Reasonably foreseeable (very broad)


2.  Actus Reus:



a.  The agreement – doesn’t need to be express




1.  Relevant circumstances in proving the agreement  (Commonwealth v. Azim)





a.  Association w/ alleged conspirators





b.  Knowledge of the commission of the crime





c.  Presence at scene of crime





d.  At times, participation in the object of the crime




2.  Agreement must be in advance of the crime





- Commonwealth v. Cook (bros; talking w/ girl; showed ID’s; go to get cigs.; walk






down wooded path; girl slips; Maurice jumps on; looks at bro; hands bro






his belt; scratch girl w/ stick; bro says make her bleed; rapes)  HELD:  no






prior agreement – so no guilty for conspiracy (and therefore for rape- bro)




3.  Must be bilateral





- People v. Foster (D. asked R. if wanted to commit robbery; R. faked agree; goes






to police)  HELD: not guilty b/c not bilateral

4.  No overt act required  (some states do require – including CA – very easy to show – 

just any step in furtherance of conspiracy)


3.  MENS REA:



a.  Intent to agree



b.  Purpose to accomplish the object crime




1.  Can be inferred if:





a.  SPECIAL INTEREST  






1.  Stake in venture






2.  No legitimate use of goods and services






3.  Volume of business grossly disproportionate to any legitimate demand







- People v. Lauria 




2.   If resulting crime is murder – must have intent to kill





- People v. Swain (boys in van driving around; wanted to retaliate for car theft;






intended to beat up victim and steal car; shots fired randomly; victim killed;






2nd degree murder)  HELD:  co-conspirators (to steal car) can’t be convicted






of murder based on implied malice  (like attempt – w/a result crime,






must intend the result)




3.  Purpose – knowledge not enough




4.  Attendant Circumstances:





a.  Must have at least MR regarding attendant circumstances required for target 






offense





b.  Feola:  HELD: doesn’t matter the D. didn’t know intended victim was a fed.






officer b/c no MR in statute – this was a jurisdictional element






1.  Learned Hand: thinks you must know – b/c can’t conspire to do thing







you don’t know


4.  Structure of conspiracies:



a.  Wheel conspiracies:  Person(s) at hub – other group represent spokes – must be able to connect 




the spokes




1.  In order to link all – spokes must all view as part of a broader plan



b.  Chain:  Parties linked together in linear fashion




1.  ISSUE:  how many can be linked together 




2.  Easier to prove b/c often plans can’t succeed unless each link performs successfully


5.  DEFENSES:


a.  Impossibility:  no defense



b.  Abandonment: no defense b/c crime complete moment agreement formed




1.  But – can avoid liability for subsequent crimes committed in furtherance of the 





conspiracy




2.  Strict requirements for abandonment (b/c once abandoned, statute of lim. begins to run)





a.  Communicate withdrawal to fellow conspirators



c.  Wharton’s Rule:  When 2 or more persons necessary for commission of substantive offense, can




be no conspiracy to commit if only parties to the agreement are those necessary to commit




target crime





- i.e. conspiracy to commit adultery




1.  Used primarily as a judicial presumption, to be applied in absence of legislative





intent to contrary




2.  LIMITS:





a.  If more than min. # of persons necessary to commit offense agree to 







commit it – rule doesn’t apply





b.  No apply if the 2 persons in conspiracy are not the 2 involved in 







committing the substantive offense



d.  Legislative exemption



e.  Withdrawal – no liability for future crimes committed in furtherance of conspiracy

B.  MPC 5.03:  CONSPIRACY

1.  ACTUS REUS:



a.  Guilty of conspiracy if:




1.  Agrees w/ such other person(s) that…will engage in conducts that constitutes such crime 





OR



    
      An attempt or solicitation to commit such crime






OR

2.  Agrees to aid such person in planning or commission or of attempt or solicitation to 

commit



b.  Overt act requirement – MPC 5.03(5): can’t be convicted of conspiracy to commit crime other




than felony in 1st or 2nd degree unless overt act in pursuance of conspiracy proven


2.  MENS REA:



a.  Purpose of promoting or facilitating the prohibited result or to cause the prohibited conduct




1.  Knowledge not enough



b.  Attendant circumstances:  5.03(1) – seems to only req. mental state for substantive offense


3.  Scope:



a.  Can be unilateral


b.  If person knows co-conspirator has conspired w/ another person(s) to commit same crime, he’s




guilty of conspiring w/ those persons (doesn’t have to know them) (5.03(2))



c.  Multiple Criminal Objectives:  If conspire to commit # of crimes, guilty of only one conspiracy




so long as they’re object of same agreement or continuous conspiratorial relationship



d.  Can’t be convicted of both conspiracy and object crime (1.07(1)(b))



1.  Maybe OK if scope much larger – i.e. conspiracy to rob lots of banks – caught after 1


4.  Duration:  (5.03(7))



a.  Terminates when object crime(s) of agreement committed OR agreement abandoned by D.





AND



b.  Abandonment presumed if neither D. nor co-conspirators does any overt act in pursuance of




the conspiracy during applicable period of limitation





AND



c.  If individual abandons agreement, conspiracy terminated to him ONLY if:




1.  tells co-conspirators he’s quitting





OR




2.  Tells police about conspiracy


5.  Defenses:  



a.  Renunciation (5.03(6)):




1.  If actor thwarted success of conspiracy manifesting a complete and voluntary renunciation





of his criminal purpose



b.  Legislative exemption (5.04(2))



c.  Abandonment
DEFENSES

Mistake

A.  Common Law:


1.  Mistake of Law (rare situation)



a.  Same Law:




1.  Ignorance of law is no defense






EXCEPT:





a.  Reasonable reliance (own reading not enough)






1.  Must be some authoritative statement (very narrow)







- local prsecutors – no







- private attorney – no







- statutes if that section later voided – yes







- judicial opinions – yes








- People v. Merrero (Peace offers allowed to carry weapon; D. 









a prison guard; thought he was a P.O under definition)









HELD:  No Mistake Defense





b.  Due Process Concerns:  some statutes don’t give notice






1.  Omission






2.  Duty to act b/c status






3.  Actus reus malum prohibitum (bad only b/c prohibited)







- Lambert (failure to register per statute requires felons…)



b.  Different Law: (usually mistake as to a civil law)




1.  Negated your MR (not to mistaken law --  but to law being prosecuted for)





a.  Know of existence of law, meaning of law being prosecuted for, but mistaken






about other civil laws






1.  Specific intent:  OK if negates MR






2.  General:  no defense





3.  SL:  no defense







- i.e. mechanic fixing car; you think can take; b/c of some law, he has








lien; you taking is theft – you know of theft but no intent to








steal b/c you think you can take – it’s your car







- Cheeck v. U.S. (mistake as to what constituted “income” re: taxes;








so didn’t file income taxes – no MR: willful b/c didn’t








think was income)


2.  Mistake of Fact (depends on type of crime)



a.  Only if mistake negates element of crime – depends on level of MR required




1.  Strict Liability:  (b/c no MR required):  Mistake of fact = NO DEFENSE 




(Garnett v. State)




2.  General Intent:  (in CL, no mens rea cited) – culpability approach





a. Mistake must be reasonable





b.  If reasonable, may be a defense EXCEPT:






1.  “Moral wrong”/”legal wrong” doctrine:  If situation as D. supposed, would 







conduct be morally wrong?







- If despite mistake, D. would be guilty of a different, albeit lesser,








offense = no defense

- Even if reasonable mistake, intent to commit immoral act or intent 

to commit illegal act can supply requisite blameworthiness




3.  Specific Intent – elemental approach





a.  = defense so long as negates specific intent and mistake sincere (needn’t be 






reasonable)

B.  MPC:


1.  Mistake of Law:  No defense



a.  §2.02(9): Knowledge, recklessness, or negligence as to whether conduct constitutes an offense




is not an element of the offense unless the definition provides


2.  IGNORANCE OR MISTAKE (2.04)



a.  Defense if:




1.  Ignorance/mistake negatives purpose, knowledge, belief, recklessness, or negligence





required






- People v. Navarro (D. charged w/ grand theft: ‘every person who shall 







feloniously steal…’ – D. took wooden beams form construction site;







thought they had been abandoned) – if he thought abandoned, no 







intent to deprive owner of his property




2.  Law says ignorance/mistake can be a defense (2.04(1)(b))




3.  Statute not known to actor and not published or reasonably made available prior to 





conduct (2.04(3)(a))




4.  Acts in reasonable reliance on official statement of the law, afterward determined to be




invalid or erroneous contained in either





a.  statue or other enactment





b. judicial decision; opinion; judgment





c.  administrative order or grant of permission





d.  official interpretation of the public officer or body charged by law w/ 






responsibility for the interpretation, administration, or enforcement of that






law



b.  NO Defense if:




1.   D. would have been guilty of another offense if the facts had been as he thought – but





ignorance/mistake reduces degree of offense to that of the situation he had supposed

SELF-DEFENSE

**** 2 Components:


1.  Proportionality


2.  Necessity

A.  Common Law:


1.  DEADLY FORCE:



a.  2 Requirements:




1.  D is not the aggressor





AND




2.  D reasonably believes such force is necessary to combat imminent, unlawful deadly force





a.  Deadly force:






1.  Force likely to cause death or grievous bodily injury






2.  Force intended to cause death or…



b.  Aggressor:




1.  Affirmative unlawful act is reasonably calculated to produce an affray foreboding





injurious or fatal consequences





a.  Can be an aggressor w/out committing an assault





b.  Aggressor if he starts/conduct calculated to provoke and does provoke, a non-






deadly conflict that expands into deadly one





c.  NOT aggressor if conduct is lawful




2.  Ceasing to be an aggressor:





1.  D is not aware of a place to which he can retreat safely






OR





2.  D retreats but victim continues to pursue so no choice but to use deadly force



c.  Necessity:




1.  Majority Rule:  don’t have to retreat




2.  Minority Rule:  must retreat





a.  Exceptions:






1. Home or work



d.  Imminent:  Implies that unless combated the force will occur immediately



e.  Unlawful:  unjustified



f.  Reasonable Belief:  Must be objectively reasonable


2.  Non-Deadly Force:



1.  D is not an aggressor




AND



2.  D reasonably believes such force necessary to combat imminent, unlawful deadly or non-deadly 




force 


3.  Reasonable Person:



1.  Courts increasingly subjectivizing objective standard




a.  Incorporate D’s physical characteristics – sex, size, physical handicaps





- State v. Wanrow (suspected child molester; came to apt. w/ lots of people in






it; refused to leave; woman on crutches turned around; startled by him;






he may have been heading for door; shot him)




b.  Reasonableness must be based on the circumstances facing a D. or his “situation”





1.  “situation” is vague – maybe prior experiences




c.  Law applies a lot of normative standards in reasonableness





- People v. Goetz  (kids asked man for $5 on subway; he shot 4 of them; some in 






back; said they were going to rob him; they had screwdrivers but he didn’t






know)






HELD:  standard is “reasonably believes in D’s situation” – not “reasonable







to D”

B.  MPC 3.04:


1.  Non-Deadly Force:



a.  Subjective belief such force immediately necessary  to protect self against use of unlawful force



1.  Unlawful force:  force w/out consent of person directed against – MPC 311.1(1)




2.  Can’t use force to resist arrest by peace officer (if known); force where actor knows





person using force is doing so under claim of right to protect property


2.  Deadly Force: [3.04(2)(b)]



a.  Actor must believe such force necessary to protect self against death, serious bodily harm, 



kidnapping or sexual intercourse compelled by threat




UNLESS




1.  Actor w/ purpose of causing death/serious injury, provoked use of force against him




2.  Actor can avoid use of force by retreating or surrendering possession of a thing or by





complying w/ a demand




a.  Don’t have to retreat from own home, workplace – unless you’re the aggressor






1.  Deadly Force:  Purpose/knowledge of creating substantial risk of causing 







death/serious bodily injury (3.11)(2)


3.  Aggressors:  Person who, w/ purpose of causing death/serious bodily injury, provoked the use of



force against himself in same encounter


4.  Retreat:  Duty to retreat



a.  Except home/office  UNLESS




1.  D the initial aggressor and wants to regain right of self-defense





OR




2.  D not aggressor but knows victim also at own work (but not home)


5.  When can use:



a.  D has retreated and continues to be pursued



b.  D knew of no safe place to retreat



c.  Even if D could have retreated and didn’t, was in his home/work


6.  Reasonable Belief:



a.  MPC 3.04:  subjective standard:  “when actor believes”


7.  Limits to reasonable belief:



a.  3.09(2): If actor believes use of force necessary, but is reckless or negligent in that belief,




justification afforded by 3.03 to 3.08 not available for offenses which recklessness/




negligence = MR



b.  If “intent” crime – purely subjective



c.  When “reckless” – if D. wrong and formation of belief reckless – no defense

BATTERED-WOMAN SYNDROME

A.  ISSUE:  What should the law do when people who are weaker/abused/vulnerable take preemptive action


1.  MPC 3.04(1):  “Actor believes such force immediately necessary…on present occasion”  (loosens CL)


2.  CL: Danger must be “imminent” – “instantly met”


3.  PROBS.



a.  Scientific testimony inadmissible unless witness recognized expert in a reliable field of




science --- BWS is a comparatively new concept (courts are accepting it more and more now)



b.  Evidence not admissible unless relevant to issues before court – it’s not relevant unless court




willing to include D’s subjective characteristic  as a battered woman


4.  Prosecution argument:  BWS may show subjective fear, etc. – but doesn’t show beliefs reasonable

NECESSITY

***Acting in interest of general welfare ****
A.  Common Law:


1.  D is justified in violating criminal law if:



a.  Reasonable believes that:




1.  Threat of imminent harm to himself or to others exists






AND




2.  He is not at fault for creating the emergency situation






AND




3.The harm that will be caused by violating the law is less serious than the harm he seeks





to avoid






AND




4.  Only way to prevent threatened harm is to violate the law


2.  LIMITS:



a.  Sometimes limited to necessities created by natural physical forces


3.  Necessity as a defense to homicide



a.  Many courts have rejected necessity defenses to homicide




- Regina v. Dudley & Stephens
B.  MPC 3.02:

1.  D’s conduct jusitified if:



a.  Actor believes conduct necessary to avoid harm/evil to himself or another




1.  Harm/evil sought to be avoided is greater than that sought to be prevented by law





defining offense charged






AND




2.  Neither Code nor other law defining offense provides exceptions/defenses dealing





w/ specific situation involved






AND




3.  No legislative intent to exclude the conduct in such circumstances plainly exists


2.  If actor reckless/negligent in bringing about situation requiring choice of harms/evils, this defense



isn’t available if recklessness/negligence establish the MR in the offense



--- no imminence requirement


--- subjective belief – not reasonableness


3.  Available to all forms of necessity – not just natural forces 



a.  Applies to homicide prosecutions

DURESS  (an excuse defense)

****Strictly applied

A.  Common Law:


1.  RULE:



a.  Immediate threat of death/serious harm = imminency/immediacy requirement




1.  No lesser threats okay (i.e. to cause economic harm; harm to property, etc…)



b.  Reasonable belief threat real (and will be carried out) – objective basis



c.  Reasonably believes only option is to succumb – no opportunity to escape



d.  (Sometimes applicable):  D. could not be at fault in being exposed to the threat





- United States v. Contento-Pachon (D. cab driver; passenger offered him job to drive






car; asked to transport drugs; didn’t tell police b/c they’re corrupt where he






was; D. said no; threats to him, wife, kid; carried drugs and caught)






1.  No necessity b/c not acting in interest of general welfare – here







private welfare


2.  Necessity defeats actus reus – duress defeats mens rea


3.  Not a defense to murder – but may get it down to manslaughter

B.  MPC 2.09:

****broader than CL****


1.  RULE:



a.  Coerced by use of/threat to use unlawful force against him/another that person of reasonable



firmness wouldn’t have been able to resist




1.  Objective standard –





a.  Immediacy of threat





b.  Relationship of threatener to D.





c.  Degree of physical force used/threatened




2.  Some subjectivization okay – take account of actor’s situation”




3.  Don’t want standard too high for anyone to meet



b.  No duress defense if actor reckless in putting self in situation; if negligent wherever MR is




negligence


*****requires human force****


2.  Not a requirement that it negate mens rea --- sometimes it does, sometimes doesn’t


3.  No imminent requirement


4.  Imperiled victim doesn’t need be D. or close family member


5.  Only need threat of “unlawful” force

VOLUNTARY INTOXICATION

A.  Common Law


1.  Intoxication = condition that made conduct worse/more serious; didn’t negate anything



a.  General intent:  no defense



b.  Specific intent:  OK if negatives MR of the offense




1.  Sometimes has to be so drunk as to be “temporarily insane”

B.  MPC 2.08:  

1.  RULE:



a.  Not a defense unless negatives element of the offense (can only negative purposely or




knowingly – i.e. specific intent)



b.  When mens rea req. is recklessness – if actor unaware of risk he would have been aware of




if sober – unawareness is immaterial



c.  If not (a) self-induced or (b) is pathological then intox. is an AD if actor lacks substantial




capacity either to appreciate criminality (wrongfulness) or conform his conduct to req.




of law

1.  SPECIFIC INTENT:

- Commonwealth v. Graves (D. convicted of robbery, burglary, and 1st degree murder (F-M) – said on day of offenses, drank a quart of wine and took LSD)

.  Trial ct. refuses to allow intox. evidence on robbery/burglary – Ct. reverses

a.  Specific intent for burglary and robbery = purpose/knowledge – can show w/ 

intox

b.  Probably throw out b/c 1st degree murder charge based on felony murder rule 

and didn’t allow (in error) evidence of intox. in the felonies





c.  Probably can’t use recklessness of getting drunk to get murder (MR: 






recklessness +++)



****SEE P. 583 fn. m. for CA LAW – don’t understand!!




2.  GENERAL INTENT:  intoxication can’t negate general intent





a.  culpability approach – voluntary intox may increase general culpability/moral






blameworthiness





b.  BUT – why doesn’t that apply to specific intent






1.  b/c in CL, when crime needed specific intent, applied an elemental 







analysis


****  THIS LINE IN GRAVES IS BAD:  (dissent): individual who places self in position to have no



control over actions must be held to intend the consequences





c.  Chris drinks lots; drives dangerously; kills pedestrain – was drunk so didn’t 






know driving recklessly






1.  Don’t need intent b/c unintentional killing






2.  Manslaughter MR is recklessness (need conscious disregard of risk)






3.  Graves holding only towards negating specific intent –but court talks







about “state of mind” – implying general intent

***Strong trend to be more restricting on intro. of intoxication evidence


Graves, Whitfield – courts favoring D. – but reversed by legislature



- Montana legislature prohibited intox evidence entirely

INSANITY

A.  Competency to stand trial:


1.  Must understand nature and object of proceedings against him


2.  Must be able to assist in own defense

B.  TESTS:

     1.  M’Naghten:  right-wrong test: didn’t know nature/quality of act, or if so, didn’t know wrong


a.  Didn’t know nature/quality of act  (i.e. if putting hands around neck – didn’t know she was doing it)


b.  Didn’t know wrong


b.  Criticism:



1.  KNOW: goes to awareness, not understanding



2.  Focuses solely on cognition



3.  Know vs. not know requires total incapacity  - not scientifically sound – outdated



4.  Need to know what the content of the knowledge must be


c.  Narrow test


d.  legal v. moral wrong:  



1.  Legal: no insanity as long as realize what doing is criminal



2.  Moral:  OK if know of criminal laws if believe society would approve of actions if knew 




circumstances

     2.  Irresistable Impule/Control Test - 



a.  TEST:



1.  Diseased mind



2.  May know right from wrong



3.  BUT – lacks volitional capacity to refrain from act


b.  Criticism:



1.  Requires total volitional incapacity



2.  Misleading about what the incapacity is – infers must be committed in an insane frenzy


c.  Not rigidly applied

     3.  Durham/”product” test: - product of mental disease or defece


a.  Criticism:



1.  Expert witness’ usurpation of the jury function



2.  Testimony as legal conclusions

     4.  MPC  4.01

a.  (1): …As a result of mental disease or defect, lacks substantial capacity either to appreciate the 



criminality [wrongfulness]of his conduct or to conform his conduct to the requirements of



law


b.  (2):  “mental disease or defect” doesn’t include abnormality manifested only by repeated



criminal or antisocial conduct


c.  4.02: Evidence D. suffered from mental disease…admissible when relevant to prove D. did/did not



have state of mind which is an element of the offense


d.  4.03:  …is an affirmative defense…must at time of entering not guilty plea or w/in ten days file



written notice of purpose to rely on such defense


e.  4.04: No person who…lacks capacity to understand proceedings against him or to assist in his defense



shall be tried, convicted, or sentenced…so long as such incapacity endures

B.  HISTORY:


1.  MPC used to broaden M’Naghten test:



a.  Cognitive element – used “appreciate” rather than “know”



b.  Volitional element:  ability to control conduct




1.  PROB: psychiatrists can’t even draw line between an impulse that’s irresistable and 





one that’s resisted



c.  Doesn’t require total impairment (“lacks substantial capacity”) – most important 




change
2.  After Hinckley – MPC test had been used for years, but stopped in 1981 – back to M’Naghten

a.  Burden of proof shiften – now it’s on D.

3.  4 States abolished the defense

C.  ISSUES:

     1.  Does it matter what test?


a.  Some studies say no – jury will use “justice” test (so impaired can’t justly be held responsible)

     2.  Wrongfulness: 

a.  State v. Wilson (D. knew victim and victim’s son; thought victim/son destroying his life; thought the 

they poisoned him, controlled his thoughts, caused to lose job, impotent, etc; contacted police; went to victim’s house – argue – shot; told police “I had to do it”



STATUE:  “lack substantial capacity to appreciate wrongfulness”



1.  What would D. believe society would say if it knew what D. knows



****Very broad version of wrongfulness****

