Crimes & defenses

Crime/defense
Model Penal Code
Prevailing American Jurisdictions

Homicide
201.1 Criminal homicide purposely, knowingly, recklessly, negligently cause death of another
Murder 1(“Pennsylvania rule”)
Premeditated, wilful, w/ malice aforethought

Felony murder

Killing during commission/attempted commission of (enumerated) felonies

Carroll (“impulse” to shoot sleeping wife = deliberate killing)


210.2 Murder

(1)(a)Purposely or knowingly

(b)Recklessly (extreme indiff to hum life)

Reckl/indiff presumed if engaged in/accomplice to commission of/attempt to/ flight after committing/attempting: robbery; rape or dev sex’l interc by force or threat; arson; burglary; kidnapping; felonious escape
Murder 2
Intentional but not premeditated

Attempt to inflict grievous bodily harm

Reckless or “depraved heart” killings

Felony murder

Deaths during commission/attempted commission of non-enumerated felonies

Anderson (vicious killing of child w/o proven  premeditation)


210.3 Manslaughter
(1)(a)Recklessly

(b)Murder mitigated by extreme mental or emotional disturbance w/ reasonable explanation or excuse

Reasonableness determ fr “viewpoint of a person in the actor’s situation under the circs as he believes them to be
Voluntary manslaughter
Reckless

People v. Phillips (extreme reckless driving causing death of another)

Commonwealth v. Malone (Russian poker)


210.4 Negligent homicide
(1) Negligently
Involuntary manslaughter

Negligent


210.5 Causing/Aiding Suicide
(1) Crim homicide if purposely causes another to commit suicide by force, duress or deception

(2) Purposely aid/solicit =  felony if conduct causes suicide or attempted suicide; otherwise misdemeanor


Assault
211 Assault; reckless endangering; threats

(1) attempt to or purposely/knowingly/ recklessly cause bodily injury


Battery



Rape
213.1 Rape
(1) Male sexual intercourse (w/penetration) w/ woman not his wife by force/threat/impairment or while she is unconscious or if she is <10

213.2 Corruption of minors & seduction
(1)Male sexual intercourse w/ female not his wife (a) other person <16 & actor is at least 4 years older

NB: defined as male overreaching rather than female nonconsent; acts more inclusive


forcibly or w/o consent (not necessarily the same thing: non-consent merges into force); (resistance still commonly required but law in transition) by deception; while asleep or unconscious; when cannot consent

female non-consent is reference point

statutory rape
intercourse w/ female under statutory age: strict liability



Burglary
221.1 Burglary
(1) enter bldg or occupied structure to commit crime unless bldg is open to public


Burglary
enter dwelling of another w/ intent to commit felony

Solicitation
5.02 Solicitation
(1)command, encourage, request another to engage in specific criminal conduct w/ purpose of promoting or facilitating commission of a crime, including attempt

(2) failure to communicate solicitation immaterial

(3) non-occurence of crime is immaterial

(4) affirm defense: voluntary renunciation AND prevention of crime by persuasuasion or action

NB: 2.06 (3) solicitation makes actor an accomplice


Solicitation (in many jurisdictions, only related to specific felonies)

(1) invite, request, command, hire, encourage another to commit an offense (doesn’t matter if crime takes place; uncommunicated solicitation negated)

(2) no solicitation when D asks another to help commit D’s crime



Attempt
5.01(1) Attempt
w/ approp. mens rea: (a) purposely does what would be crime if circs as supposed, regardless of result; 

impossibility of result not a defense

(b) does/omits something w/ intent to cause particular result; (c) takes substantial step (act/omission) toward commission of crime 

(5.01)(2) Substantial step
“strongly corroborative” actions not “insufficient as a matter of law”

(5.01)(3) Attempt to aid
doesn’t matter if crime actually committed

no crime if intended action/result is not crime

(5.01)(4) Renunciation
affirm defense voluntary abandonment/prevention and associated conduct

NB: Punishment same as for completed crimes


Attempt (may not be statutory but can be prosecuted)

substantial act toward commission of  specific intended offense (past preparation to beginning perpetration)

(attempt is merged w/ completed crime; conviction of attempt ok when conviction of completed crime fails)

punished more lightly (typically ½) than completed crime

test: how close? how serious? how frightening/unnerving?

mens rea: specific intent to accomplish criminal result OR specific intent to engage in prohibited conduct (e.g., driving recklessly)

factual impossibility not a per se defense, but “inherent factual impossibility” can be

no crime where intended result is not crime

abandonment not accepted as defense in majority jurisds



Aid/abet (accomplice)
2.06(1) guilty of offense by self or another if (a) intentionally causes innocent to do it (c) is accomplice of another. 

2.06(2)(c) accomplice = (i) solicits (ii) aids or agrees or attempts to aid (iii) omits legal duty to prevent

NB accomplice liable even if aid ineffective or crime not committed


aid/abet principal in commission of offense (liable for offense + natural & probable consequences)

physical aid or psychological conduct (encouragement) or omission

no liability for ineffective aid or crime not committed

accomplice liable for reckless/negligent conduct that s/he assists

accomplice not included in actor’s personal defense











Defenses-Justification

General
Necessity (lesser evil):

(1) harm to be prevented greater than harm to be done

(2) necessary to prevent harm

(3) no statute has explicitly forbidden the choice

 Public duty: e.g., law enforcement, military


NOT AVAILABLE TO HOMICIDE Necessity (lesser evil) (1) imminent threat; (2)harm to be prevented greater than harm proscribed; (3)actor not reckless/negligent in creating situation; (4) reasonable belief in causal rel betw action & prevention of harm; (5) no effective legal option; (6) clean hands; (7) choice not expressly forbidden. 

Some states: (1) threat from natural (not direct human) force



Self defense
3.04(2)(b)Self defense deadly force*

Actor believes (under circs as believed to be) force immediately necessary to protect self or other fr death, serious bodily harm, kidnapping, forcible sex’l intercourse and actor did not provoke use of force by threat of death or serious bodily harm and actor does not know of safe retreat 

(imperfect self defense: murder becomes manslaughter: applies to non-deadly aggressor & negligent assessment of need for force)


Self defense deadly force*

Not aggressor

Imminent threat of unlawful force to cause death or serious bodily injury

Retreat not safely available and known to actor (except fr own home or place of work)

Reasonable belief in need for force**

Peterson (self def not avail to aggressor)

Abbott (must take available retreat)

Goetz (how justify attack?)

Norman (liable b/c no threat in the moment)


3.04 Self defense nondeadly force.
Not aggressor

actor believes immediately necessary to resist unlawful force

NOTTO RESIST: (even unlawful) arrest; force used by rightful possessor of property
Self defense nondeadly force
imminent threat of unlawful force

not aggressor

reasonable belief in necessity

resist unlawful arrest (?)

Defenses-Excuse

Duress
2.09 Duress
(1) actor compelled by use or threat of unlawful force against self or 3party; (2) person of reasonable firmness in situation unable to resist; (3)actor did not recklessly place self in vulnerable situation (negligence allows downgrade conviction to negligence level--murder(manslaughter)
NOT AVAILABLE TO HOMICIDE. General duress: (1) another threatens to kill/grievously injure actor/3party; (2) actor reasonably believed threat was genuine; (3)imminent,present,pending threat; (4) no reasonable escape exc compliance; (5) actor not at fault in exposing self to threat

Provocation
Extreme mental/emotional disturbance downgrades murder to manslaughter
Provocation in the moment downgrades murder to manslaughter

Mistake of fact



Factual impossibility



Mistake of law



Legal impossibility



Intoxication

Intoxication

Diminished capacity



Insanity































*Deadly force: likely to cause death or grievous bodily injury, regardless of actual results or intent; minor batter is not deadly force even if death unexpectedly results. Dressler at 201

**Reasonable person: debate, evolution re particular characteristics—e.g., small & weak person confronted w/ nondeadly force by large & strong; Goetz’ belief in threat posed by accosters; battered woman syndrome (killing in confrontation—Kelly; killing while asleep—Norman: issues are admissibility of BWS expert testimony & availability of self-defense): personal characteristics propelling potentially precipate use of deadly force in alleged self defense may be more appropriately classed under excuse than justification

