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Sources of Criminal Law

· Common Law Crimes: created and enforced by the judiciary in the absence of a statute defining the offense.
· No Federal Common Law Crimes: Federal criminal law is governed entirely by statute.  There are no federal common law crimes.  However, Congress has provided for common law crimes in Washington DC.
· Majority View: Common law crimes maintained: A majority of states retain common law crimes either implicitly or by express “retention statutes.”
· Minority View: Common Law Crimes abolished: About 20 states have abolished common law crimes either expressly by statute or impliedly by enacting comprehensive criminal codes.  These states nevertheless retain the various common law defenses such as insanity and self defense.
· Statutory Crimes: Today state legislative statutes are the primary source of criminal law.  Many states have adopted or are in the process of adopting comprehensive criminal codes.
· Constitutional Crimes: The federal constitution defines the crime of treason.
· Administrative Crimes: A legislature may delegate to an administrative agency the power to prescribe rule, the violation of which may be punishable by crime. (e.g., violation of antifraud rules adopted by the SEC may result in severe criminal liability).
· Model Penal Code: Although not a source of the law, the MPC was a scholarly endeavor to compile a comprehensive and coherent body of criminal law. Since its publication in 1962, the MPC has greatly influenced the drafting of state criminal statutes.  Due to its enlightened position on many different issues, the MPC may be the single most important source if the general criminal law.
Theories of Punishment

· Incapacitation/Restraint: While imprisoned, a criminal has fewer opportunities to cause harm to society.
· Special Deterrence: Punishment may deter the criminal from committing future crimes.
· General Deterrence: Punishment may deter persons other than the criminal from committing similar crimes for fear of incurring the same punishment.
· Retribution: Punishment is imposed to vent society’s sense of outrage and need for revenge. (Pay back)
· Rehabilitation: Imprisonment provides the opportunity to mold or reform the criminal into a person who, upon return to society, will conform her behavior to societal norms.
· Education: The publicity attending the trial, conviction, and punishment of some criminals serves to educate the public to distinguish good and bad conduct and to develop respect for the law. 
Classification of Crimes: At common law, all crimes were divided into (3) classes: treason, felonies, and misdemeanors. Several additional means have been added and are frequently employed by courts or statutes.
· Felonies and Misdemeanors: Most states now classify as felonies all crimes punishable by death or imprisonment exceeding one year.  Under such modern schemes, misdemeanors are crimes punishable by imprisonment of less than one year or by fine only. At common law, the only felonies were murder, manslaughter, rape, sodomy, mayhem, robbery, larceny, arson and burglary; all other crimes were considered misdemeanors. 
· Malum in se vs. Malum Prohibitum: A crime malum in se (wrong it itself) is one that is inherently evil, either because criminal intent is an element of the offense or because the crime involves “moral turpitude.” By contrast, a crime malum in prohibitum is wrong only because it is prohibited by legislation. (example: battery, larceny, and drunk driving are mala in se, whereas hunting without a license, failure to comply with federal labeling regulations, or speeding are mala in prohibita.
· Infamous Crimes: At common law, infamous crimes are all crimes involving fraud, dishonestly, and/or the obstruction of justice. Under modern law, this concept has been expanded to include most felonies.
· Crimes involving Moral Turpitude: The concept of moral turpitude (committing a base or vile act) is often equated with the concept of malum in se. Conviction of a crime involving moral turpitude may result in the deportation on an immigrant, disbarment of an attorney, or an impeachment of a trial witness.
Constitutional Limitations on Statutes
Principal of Legality--Void for Vagueness Doctrine: The Due process clause of the Constitution (5th and 14th Amendments) has been interpreted by the Supreme Court to require that no criminal penalty be imposed without fair notice that the conduct is forbidden. The void for vagueness doctrine, which has been held to require particular scrutiny of criminal statutes capable of reaching speech protected by the First Amendment, incorporates (2) considerations:
· Fair Warning: A statute must give a person of ordinary intelligence fair notice that his contemplated conduct is forbidden by the statute.
· Arbitrary and Discriminatory Enforcement: A statute must not encourage arbitrary and erratic arrests and convictions (e.g., some gang laws)
Constitutional Limitations on Crime Creation: In addition to the constitutional requirement that a criminal statute be sufficiently specific to provide fair warning and prevent arbitrary enforcement, Article I of the Constitution places two substantive limitations on both federal and state legislatures. 
· No ex post facto laws: The Constitution prohibits ex post facto laws which are laws that operate retroactively to:
· Make criminal an act that when done was not criminal;
· Aggravate a crime or increase the punishment therefor;
· Change the rules of evidence to the detriment of criminal defendants as a class;
· Alter the law of criminal procedure to deprive criminal defendants of a substantive right.
· No bills of attainder: Bills of attainder are also constitutionally prohibited.  A bill of attainder is a legislative act that inflicts punishment or denies privilege without judicial trial. Although a bill of attainder may also be an ex post facto law, a distinction can be drawn in that an ex post facto law does not deprive an offender of a judicial trial.
Interpretations of Criminal Statutes

· Plain meaning rule: when the statutory language is plain and its meaning clear, the court must give effect to it even if it feels that the law is unwise or undesirable. An exception to this rule exists if the court believes that applying the plain meaning of the rule will lead to injustice, oppression or an absurd consequence.
· Ambiguous statutes strictly construed in favor of the defendant: The rule of lenity requires that an ambiguous criminal statute must be strictly construed in favor of the defendant.  Ambiguity should be distinguished from vagueness.  And ambiguous statute is one susceptible to two or more equally reasonable interpretations. A vague statute ins one so unclear as to be susceptible to no reasonable interpretation.
· Merger
· Common Law Rule
· Merger of misdemeanor into a felony: At common law, if a person engaged in conduct constituting both a felony and a misdemeanor, she could be convicted only of the felony. The misdemeanor was regarded as merged into the felony. 
· No merger among offenses of the same degree: If the same act or series of acts that were all part of the same transaction constituted several felonies (or several misdemeanors), there was no merger of any of the offenses into any of the others.
· Current American Rule: No Merger.  There is generally no merger in American law, with the following limited exceptions:
· Merger of Solicitation or attempt into completed crime: One who solicits another to commit a crimes (where solicitation itself is a crime) cannot be convicted of both solicitation and the completed crime (if the person solicited does complete the crime).  Similarly, a person who completes a crimes after attempting it may not be convicted of both the attempt and the completed crime. Conspiracy, however, does not merge with the completed offense (e.g., one can be convicted of robbery and conspiracy to commit robbery).
· Merger of lesser offenses included in greater offenses: Lesser included offenses merge into greater offenses, in the sense that one placed in jeopardy for either offense can not be later retried for the other.  Nor may one be convicted of both a greater offense and a lesser included offense. A lesser included offense is one that consists entirely of some, but not all, elements of the greater crime.  This rule is sometimes labeled the rule of merger, but it is also clearly required by the constitutional prohibition against double jeopardy.
· Rules against Multiple convictions for the same transaction: Many jurisdictions are developing prohibitions against convicting a defendant for more than one offense where the multiple offenses were all part of the same criminal transaction.  In some states this is prohibited by statute. In others, courts adopt a rule of merger or of double jeopardy to prohibit it. 
· No double jeopardy if statute provides multiple punishments for single act: Imposition of cumulative punishments for (2) or more statutorily defined offenses, specifically intended by the legislature to carry separate punishments , arising from the same transaction, and constituting the same crime, does not violate the double jeopardy clause prohibition against multiple punishments for the same offense when the punishments are imposed at a single trial (e.g., D robs a store at gunpoint.  D can be sentenced to cumulative punishments for armed robbery and “armed criminal action” under a “use a gun, go to jail” statute).
ESSENTIAL ELEMENTS OF A CRIME
· Mental state (mens rea)
· Mens rea can go to:
· Act (e.g., taking of human life)
· Attendant circumstance (e.g., age in statutory rape)
· Result (e.g., for mayhem, must intend that result)
· Broad meaning: culpability (this is older and has been refined over time)
· The “evil mind” or “vicious will” notion
· Not necessary that D committed offense “intentionally” or “knowingly” or with any other frame of mind
· Sufficient that D demonstrated “bad character” or “malevolence”
· Regina v. Cunningham – in breaking a gas meter to steal money, D didn’t intend to endanger V’s life; but court upheld instruction that jury need only find that D acted “wickedly,” not that he needed to intend to harm V
· This is a social harm approach – D can be guilty if he commits a social harm with a morally culpable state of mind
· Narrow meaning: “elemental” meaning of mens rea
· Simply the particular mental state provided for in the definition of an offense
· Someone can possess mens rea in the culpability sense above, but lack the element of mens rea provided for in an offense’s definition
· E.g., statute defines murder as “intentional killing of a human being by another human being” – D must act intentionally; if she acts recklessly, she is not guilty
· Justifications for mens rea requirement
· Utilitarian/deterrence
· People are deterred by knowing punishment will occur
· So people who don’t have a culpable state of mind won’t be deterred
· One who acts without a culpable state of mind is harmless and not in need of reformation
· Problems:
· Even if someone isn’t mentally culpable, punishment may cause others to be more careful (think of Tubach’s “50-yard rule” – it will cause others to stay 50 yards away from something that might be criminal)
· Accidental harm-doers may be in need of incapacitation or rehabilitation
· Retribution
· Because crimes are public wrongs, convicting D denounces him and labels him as a wrongdoer
· Such stigma shouldn’t attach to someone who isn’t mentally culpable
· Intentionally
· Common law definition – D acts intentionally if:
· It is his desire (i.e., conscious object) to cause the social harm; or
· He acts with knowledge that the social harm is virtually certain to occur as a result of his conduct
· E.g., D places a bomb on an airplane to kill only V, his wife, but 100 people die – death of V meets first element; death of others is virtually certain, so D guilty of killing other 100 people by second element)
· Both of these elements are subjective – if D above subjectively believes that no one else will die, he is not guilty
· Similar to Raines rule: D intends the natural, probable consequences of her actions
· Facts ( D’s knowledge ( to intent
· Smallwood v. State – state failed to prove 1) fact (that unprotected sex with someone with HIV is likely to transmit it) and 2) D’s knowledge of the fact
· Intent is different than motive
· Conditional intent
· MPC: “When a particular purpose is an element of an offense, the element is established although the purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense.”  MPC 2.02(6).
· E.g., Holloway v. United States
· D threatened to kill V if V didn’t turn over car (carjacking)
· Statute: “taking of a motor vehicle from another by force with the intent to cause death or serious bodily harm”
· So D’s intent (to cause death or serious bodily harm) was conditional (on V not turning over car)
· Harm sought to be prevented by statute is the taking of a car by force; so the condition of V handing over the car to avoid assault does not negative the harm to be prevented – so D guilty
· Dissent: How can we say D intended something (death) that he didn’t want to happen?
· Considerations
· Likelihood of D acting
· Likelihood of condition occurring (e.g., man threatens to kill wife if they win the lottery)
· Who controls the condition
· It’s relevant whether D had a right to impose the condition (e.g., Hairston – D had the right to take his mules where he wanted)
· How soon condition will occur (e.g., D threatens to kill V in 20 years)
· Transferred intent
· Attribute liability to a D who intends to kill or injure one person and accidentally kills or injures a different person
· If D intends to kill V1, but instead kills V2, the mens rea of intent to kill V1 and actus reus of the death of V2 can be combined to form intent-to-kill murder
· Justifications
· Necessity: D with bad aim shouldn’t escape liability
· Proportionality: punishment should be associated with culpability – one who misses is no less culpable
· Ford v. State – statute criminalized “assaulting or beating any person, with intent to maim, disfigure, or disable such person”
· Because statute was specific (“such person”), intent could not be transferred to passengers because D intended only to disable the driver
· So transferred intent does not apply where statute requires a specific intent to cause a specific harm to a specific person
· Transferred intent doesn’t apply in transferring intent to cause one type of harm to another type of harm
· E.g., D throws a rock intending to hurt V but instead breaks a window – intent can’t be transferred from intent to damage property to intent to batter V
· Concurrent intent
· If D intends to kill V1 by a spray of bullets (or bomb), and D knows V2 and V3 are near V1, transferred intent isn’t necessary
· It can be inferred that D also intended to kill V1 and V2
· Designed to find guilt with respect to injuring V2 when D kills V1 but also injures V2
· It’s argued that this isn’t proportional: D intended only to kill, but is punished for murder (of V1, as intended) and attempted murder (when V2 is harmed unintendedly)
· Knowingly or with knowledge
· Sometimes this is knowingly causes a certain result
· Often, though, it’s knowledge of an attendant circumstance (e.g., knowledge property is stolen (State v. Beale) or that drugs are in a car)
· One has knowledge when she is aware of a fact or correctly believes it exists
· E.g., D puts the marijuana in the car herself (is aware) or doesn’t, but smells it (correctly believes it exists)
· There is also a third (controversial) possibility: D is guilty of willful blindness/deliberate ignorance when he is aware of a high probability of the existence of a fact in question and deliberately fails to investigate to avoid confirming the fact
· United States v. Jewell – D guilty of knowingly importing drugs because he failed to investigate trunk although he thought there was probably something illegal in it
· Problem – D may do no action at all, and so we are punishing him for knowingly committing a crime when he may only be negligent (i.e., he didn’t take steps to investigate that a reasonable person would have; but maybe he isn’t bright)
· United States v. Giovannetti – D rented his house to people who used it for gambling; court held that his not investigating the use of the house did not constitute willful blindness because D did not “act to avoid learning the truth” by not driving by the house
· Need D’s knowledge be reasonable/objective or subjective?
· State v. Beale – court held reasonableness of D’s belief is a factor, but D must still have knowledge (that goods were stolen) – so it’s subjective
· But a minority of jurisdictions use only a reasonable person standard - objective
· Problem – this may be too low a standard
· An inference of knowledge can be made if D is made aware of circumstances causing her to believe, e.g., that goods are stolen
· Willfully
· There is not a clear definition
· Sometimes used synonymously with “intentional”
· Or “act with a bad purpose” or “evil motive”
· When latter meaning applied (“evil motive”), mistake of law becomes a defense (see mistake of law) because D isn’t acting evilly if he mistakes the law
· E.g., D refuses to answer a question on a form, asserting his right against self-incrimination; but it turns out that right doesn’t apply to this situation; so if we use “intentional” definition, D is guilty because he intentionally didn’t answer the question; but if we use “evil motive” definition, D can use mistake of law because  he had no evil motive and just misunderstood the law
· Recklessly (often confused with negligence)
· Conscious disregard (subjective) of a 1) substantial and 2) unjustifiable risk (objective)
· So this is an explicit balancing test of whether risk is substantial and unjustifiable
· E.g., person driving fast and weaving in and out of traffic to get to a party on time is taking a substantial risk, and it’s unjustifiable
· But if he is doing so to get someone to the hospital, it may be justifiable
· E.g., person who throws dynamite for fun may not be creating a substantial risk if no one is around, but it is highly unjustifiable – so it may still be reckless
· Unlike negligence – D must realize she is taking a grossly deviating risk
· Negligently (often confused with recklessness)
· Conduct is negligent if it deviates from a reasonable person’s standard of care
· It must be a gross deviation from a reasonable standard of care
· D’s awareness that she is taking a grossly deviating risk is not necessary (compare to recklessness, where D must realize she is taking a deviating risk)
· So D isn’t being punished for a wrongful state of mind
· Considerations: Hand formula!!!
· P – gravity of the harm
· L – probability of the harm occurring
· B – what D could have done to avoid the harm
· But criminal negligence is not the same as civil negligence
· Criminal negligence must be a gross deviation from reasonableness, whereas civil is any deviation from reasonableness
· Problem – we are really punishing without mens rea
· Justification – D may act more carefully in the future; and others may be more careful knowing they may be punished
· State v. Hazelwood – conviction affirmed under an ordinary negligence standard
· Problematic to equate criminal and civil negligence
· Arguments for: 50 yard rule – this will keep people far from negligence by causing them to be exceptionally careful
· Arguments against: punishing negligence doesn’t deter; stigma is imposed without culpability
· Maliciously
· Critical common law term
· Usually means D intentionally or recklessly caused a prohibited social harm
· Used to mean “ill-will” or “wicked,” but rarely does today
· Regina v. Cunningham (again) – trial judge used the old “wickedness” definition; but appellate court opted for newer “intentional or reckless” definition; D didn’t act intentionally gas his mother-in-law, but may have been reckless because he consciously disregarded a substantial and unjustifiable risk
· Criminally negligent behavior is not the same as malice
· Specific v. general intent
· Relate to mistake of law and mistake of fact (see those sections)
· So difficult to understand that some advocate eliminating the distinction
· Historically
· General intent referred to anything requiring only a blameworthy mind (i.e., wickedness, etc.) – so crimes that required only the “culpability” sense of mens rea were general intent crimes
· Because most old-school common law crimes required no mens rea
· Specific intent meant that an offense required proof of a particular mental state – so crimes that required “elemental” sense of mens rea were specific intent crimes
· Because few crimes at common law required mens rea – like murder (malice aforethought), larceny (intent to steal), and burglary (intent to commit a felony inside a dwelling)
· Today
· Most statutes include an express mens rea element
· So line is difficult to draw
· One definition
· Specific intent is present if D’s conscious object was to cause the social harm set out in the offense
· General intent is then present when D causes harm knowingly, recklessly, or negligently
· Another definition
· Specific intent includes in definition of the offense 1) intent to do a future act or 2) requirement that D be aware of a statutorily stated attendant circumstance
· Other crimes that do not meet this are general intent
· E.g., common law burglary – D need only intend to commit a felony – a future act – so common law burglary is a specific intent crime
· E.g., larceny – requires intent to permanently deprive of property – D not guilty if he intentionally takes away property; he must intend to deprive; so common law larceny is a specific intent crime
· E.g., receiving stolen property with knowledge it is stolen – this is a specific intent crime because knowledge of an attendant circumstance is necessary
· E.g., battery – “intentional application of unlawful force upon another” – general intent because there is no specific intent; the only mental state necessary is infliction of unlawful force – the actus reus of the crime
· Strict liability
· Compare to mistake of fact and mistake of law, where there is no mens rea but D may be punished anyway
· May mean no mens rea is required at all
· Or may mean no mens rea required for a specific element
· E.g., in statutory rape, no means rea required as to age of partner; but mens rea required as to having sex
· Tools for determining if its strict liability
· Language of the statute
· Severity – if the punishment is severe, SL may not be appropriate
· Supreme Court has noted felony v. misdemeanor
· Type of conduct – “public welfare” crimes in highly regulated industries often covered under strict liability (e.g., violation of pollution laws or distributing adulterated food)
· Supreme Court has noted “apparently innocent conduct” – conduct reasonable people wouldn’t know is a crime
· Practicalities of law enforcement – if it’s too hard to prove mens rea (like in traffic crimes)
· Tubach doesn’t like this reasoning
· Statutory crime is not derived from common law (because common law usually had no mens rea requirement – was always strict liability)
· Morissette v. United States – Court held that Congress couldn’t have meant a statute to be strictly liability, even though there was no mention of fault, because it was a non-public welfare felony carrying a high prison sentence, it would gravely besmirch D as a thief, and the offense was taken from a common law crime which required intent
· State v. Stepniewski – court held that “intentionally” in statute referred to only the first word after it (“refuses”) but not to the two following (“neglects or fails”), and finding D strictly liable for failing to do what was proscribed
· Tubach found these acrobatics troubling
· United States v. Kantor – court allowed “good faith defense” in trial of D for violation of strict liability child pornography crime since he could provide ample evidence that Traci Lords and her parents tried to prove she was over 18 with forged documents (related also to 1st Amend. grounds)
· MPC disapproves of strict liability
· Under the MPC, if mens rea isn’t stated, anything higher than recklessness (purposely, knowingly, negligently) suffices
· Also under MPC, if an crime explicitly requires no mens rea, it is only a “violation” – a fine only, but no jail time, is allowed
· Problems
· Violates due process?
· Non-public welfare crimes often have severe consequences in terms of jail time and stigma, e.g., statutory rape
· One who doesn’t choose to do wrong shouldn’t be punished
· Justifications
· For public welfare crimes it will keep out people who don’t think they can do the dangerous activity safely (e.g., pharmaceutical company won’t enter the industry if it’s not sure it can do so safely)
· Those who engage in risky activities will be especially careful
· Inquiry into mens rea would exhaust courts, e.g., inquiring into mens rea for all traffic offenses
· Alternatives to strict liability
· Require a mens rea, like recklessness, and greatly increase the penalty
· Require a really low mens rea, like civil negligence, for offenses that carry a light sentence
· Permit “lack of mens rea” as an affirmative defense
· MPC on mens rea
· Exclusively “elemental” – rejects “culpability” notion of common law mens rea
· Person must act “purposely, knowingly, recklessly, or negligently” with respect to each material element of the offense (cf. In re Winship)
· E.g., “knowingly sells a permit without a license” – D must know it’s a permit, know he sold it, and know he didn’t have a license
· Statutory interpretation – if a statute defines a level of culpability without distinguishing which parts of the statute that level applies to, that level will apply to each element absent a plainly contrary purpose of the legislature
· Since one of the 4 mens rea terms applies to each element of an offense, one also must apply to D’s affirmative defense
· Different levels of culpability can be required for each element, e.g., “it is a felony to purposely do X and knowingly do Y, so as to recklessly cause Z”
· Abolishes common law distinction between general and specific intent
· Gets rid of cluttered common law and statutory terms
· If no mens rea is stated, it must be either purposely, knowingly, or recklessly, unless it is one of the few strict liability crimes the MPC allows
· Purposely
· Result or conduct – must be D’s conscious object to engage in conduct of that nature or to cause such a result
· Comparable to the first of the common law’s 2 definitions of intentional above
· In airplane bombing, above, D’s conduct is purposeful because he intended to kill his wife; but deaths of the other passengers is not purposeful
· Attendant circumstances - person acts purposely with respect to attendant circumstances if he is aware of such circumstances or he believes or hopes that they exist
· E.g., (attendant circumstance) D enters occupied structure to commit a felony inside; he has acted purposely with respect to the building being occupied of he knew or hoped it would be occupied
· Knowingly
· Result – result is knowingly caused if the actor is aware that it is practically certain that his conduct will cause such a result
· E.g., in airplane bombing above, D knowingly killed all the other passengers assuming he knew it would kill others on board
· Attendant circumstances and conduct – one acts knowingly if she is aware that her conduct is of that nature or that such attendant circumstances exist
· E.g., (conduct) D fires a loaded gun in V’s direction and is prosecuted for knowingly endangering the life of another; D is guilty if he is aware his conduct endangered the life of another; if he didn’t see anyone, he did not act knowingly (even if V’s presence was obvious)
· E.g., (attendant circumstances) D purchased stolen property and prosecuted for knowingly receiving stolen property; guilty if, when he received property, he knew it was stolen
· To deal with willful blindness (see above), if a person is aware of a high probability of an attendant circumstance’s existence, knowledge is established, unless he actually believes the circumstance does not exist
· Recklessly
· Person acts recklessly if she consciously disregards a 1) substantial and 2) unjustifiable risk that the material element exists or will result from her conduct – subjective
· A risk is substantial and unjustifiable if it involves a gross deviation in conduct from what a law-abiding person would do
· Negligently
· Conduct is negligence if actor should be aware of a substantial and unjustifiable risk that the material element exists or will result from her conduct – objective
· Actus reus
· Difficult to define
· Some believe it refers to any “voluntary body movement”
· Others include everything not mens rea – this is our definition
· 1) Voluntary act (or omission) 2) that causes 3) social harm
· People cannot be punished for their thoughts
· Difficult to know what people are thinking
· Cannot deter thoughts
· We value freedom, so criminal law should only punish when serious injury is threatened
· Under retribution it is wrong to punish people for unacted-upon thoughts
· General rule
· Person is not guilty unless her conduct includes a voluntary act (except omissions below)
· Act
· Usually a bodily movement
· But not when, e.g., someone pushes your arm into someone else
· D blows up V’s house – setting the dynamite and detonating it are acts; V’s death is not – it is the social harm
· Act must be voluntary
· Voluntary
· Broad meaning: defenses
· E.g., duress not voluntary
· Narrow meaning: context of actus reus
· A willed movement
· A spasm or epileptic seizure wouldn’t count
· Martin v. State – D not guilty of public intoxication because police caused him to be in the public
· Time-framing – needn’t show each act, or last act, was voluntary – only that some act was voluntary; mens rea and actus reus must concur
· E.g., parachuter who jumps out of plane and accidentally lands on someone else’s property is guilty of trespassing
· Known epileptic gets into a car – at that time, no crime; but it is a crime later when harm is caused
· Courts often time-frame broadly or narrowly to achieve a desired result
· To prevent arbitrary time-framing, courts should apply a fully stated rule of criminal responsibility: D isn’t guilty of an offense unless her conduct, which must include a voluntary act, and which must be accompanied by a culpable state of mind (mens rea), is the actual and proximate cause of the social harm, as proscribed by the offense
· E.g., mail bomber asleep at the time her mail bomb is opened; but the relevant act is building and mailing the bomb days earlier
· “Edges” of voluntariness – consciousness/hypnotism/sleepwalking
· D’s act under hypnotism may be considered involuntary depending on our understanding of hypnotism
· Or you can argue that D “willed” her finger to pull the trigger even though the suggestion came from a hypnotist
· Burden of proof
· State must prove every element, including voluntary act, beyond a reasonable doubt
· But state need not have burden on defenses
· State v. Caddell – court held unconsciousness of D to be an affirmative defense – so D has the burden of production of evidence and persuasion by a preponderance of the evidence
· Dissent – unconsciousness isn’t an affirmative defense, rather consciousness is an essential element of the crime
· Justification – law cannot deter involuntary movement and retribution shouldn’t be visited on someone who doesn’t act voluntarily
· But people might deter actions (e.g., epileptic may take medication or not drive)
· Supposed, but not real, exceptions to voluntary act
· Poorly worded statutes, e.g., statute criminalizes unmarried people to be “found in bed together” – this seems to allow someone asleep to be placed in bed next to a married person; but this can’t be the case!
· Statutes offenses, e.g., statute making it illegal to “be a vagrant” or “be addicted to narcotics” – usually invalidated on 8th Amend. grounds
· Possession, e.g., possessing cocaine – the voluntary act is acquiring or procuring that which it’s illegal to possess (see below)
· MPC on voluntary act
· No person may be convicted of a crime in the absence of conduct that includes a voluntary act or the omission to perform an act of which he is physically capable
· MPC defines voluntariness negatively by saying that certain things, e.g. sleepwalking, reflexes, convulsions, hypnosis, are not voluntary
· Like mens rea, for “violations,” no actus reus is required
· e.g., D blacks out and so runs a stop sign – still can be guilty of a traffic violation
· Omissions
· Look for a duty – the only exception to actus reus requirement is when there is a duty to act
· E.g., parent-child, employer-employee, husband-wife
· But no duty Tubach-Sugarman
· Duty could be statutory, contractual, voluntary assumption of care, creation of peril
· Duty must coincide with mens rea
· Reasons for no duty
· Overreaction – too much help
· Bad help – if incompetent people try to help
· Autonomy (Sugarman’s “rugged individualism”)
· Line-drawing/scope of duty concerns
· Causing harm and allowing it to occur are not morally the same
· E.g., Kitty Genovese case, where 38 neighbors saw her attacked and killed but did not call police, none had a duty and were prosecuted
· State v. Williquette – statute criminalized torturing or subjecting a child to abuse; court restricts duty because of parent-child relationship (e.g., mail carrier wouldn’t have had a duty); so wife who didn’t abuse found, through her duty, to have subjected a child to abuse
· Court found that subjects = exposes; and that her omission was a “substantial factor” in increasing the risk of abuse
· This is a huge leap
· Problematic that D mother charged as a principal, not as aiding and abetting
· What should she have done?  Quit job?  Called police daily?
· Other elements of crime – causation and mens rea – still required
· MPC on omissions
· Similar to common law
· Person is not guilty of any offense unless his conduct includes a voluntary act or the omission to perform an act of which he is physically capable
· Liability by omissions is permitted in 2 circumstances:
· Law defining the offense provides for it
· Duty to act is “otherwise imposed by law” (this includes duties arising under civil law, including tort and contract)
· Possession
· Tough issue
· What is the act?
· Acquiring or receiving
· Not getting rid of article – like an omission
· But many statutes punish without reference to either of these, e.g., “right to exercise dominion and control”
· Possession is a proxy for future crime
· E.g., possessing burglary tools is a proxy for a future burglary
· E.g., possession of cocaine is a proxy for future use or sale of it
· People v. Gory – D prisoner convicted of possession of marijuana when it was sprinkled in his lockbox; court held that D not guilty because he didn’t know marijuana was present
· Distinguish this with D knowing flower leaves were present, but not that they were marijuana – he would still be guilty (presence v. character)
· Contrast Commonwealth v. Lee where D was mailed a package that was intercepted before opening and contained marijuana; found guilty; Tubach thinks this is problematic because D didn’t have knowledge of presence or character
· Constructive possession
· D has constructive possession when she is knowingly in a position to guide its destiny or has the right to exercise dominion and control over it – problematic definition
· Wheeler v. United States – D was one of several people in hotel room where they lived; heroin found under pillow; the court held that circumstances – D living in the room, giving an alias, flushing a toilet while not opening the door – gave rise to a presumption of constructive possession
· D guilty even though she didn’t have sole dominion and control – so sole dominion and control not necessary
· People v. Konrad – police officer at D’s home awaiting search warrant when a package the deliverer said was for D was dropped off; cocaine was found inside; D was held in constructive possession because he had dominion and control since deliverer was his agent
· Tubach finds this, too, problematic – D was under arrest and couldn’t dispose of drugs
· There is no possession after ingesting a substance (Lewis)
· No dominion and control after ingestion
· Causation
· Link between voluntary act and social harm
· Analytically, this is part of actus reus
· Causation problems almost always occur in homicide
· Different that tort law causation
· Tort law usually seeking someone to pay – financial
· Criminal law seeking someone culpable for punishment
· “Boxes” of causation
· Type of harm
· e.g., D intended crime against property but injured someone – can’t transfer intent across crimes
· Manner of harm
· e.g., D wants to assault someone and punches them in the nose – clear causation
· But e.g., woman gives poison to child’s nanny, nanny puts on sill; child’s brother gives it to child accidentally – court held mother still the cause
· So even a circuitous route can create responsibility
· Conditions v. causes
· D shoots V in the chest, killing him
· D’s act is the cause of V’s death
· But what about V’s birth; the fact that V’s hearth muscles weren’t strong enough to survive, etc.? – these are conditions, not causes
· Actual cause (cause-in-fact)
· But-for test
· But for D’s voluntary acts, would the social harm have occurred when it did?
· But D must still have mens rea (see above) and proximate cause must be present (see below)
· State v. Rose – pedestrian hit and drug 600 ft.; if collision was the cause of death, D not guilty; but if dragging was the cause, and D knew he had hit someone, D is guilty – court held medical testimony was consistent with V being killed on impact, so D not guilty
· E.g., D shoots V, thinks V is dead, then decapitates; D argued no mens rea for decapitation – courts usually reject this argument
· People v. Dlugash – X shot V several times in the chest; then D shot V in the fact several times; court overturned D’s conviction for murder because state couldn’t prove V was alive when D shot him, so causation was not proved beyond a reasonable doubt
· Sometimes courts adopt “substantial factor” test and ask whether D was a substantial factor in V’s social harm
· E.g., D kills V who is isolated in the winter and would’ve died anyway; courts reject actual cause argument by D because death was at a time and in the manner D caused
·  Actual cause problems
· Confusing actual cause with mens rea
· Causation without mens rea – D and V get in an argument; V storms away and, crossing the street, is hit; D is the actual cause (unless V would’ve crossed the street anyway), but D is not guilty because he had no mens rea
· Mens rea without causation – D shoots V intending to kill, but only nicks her; at the same time, X accidentally shoots V in the heart, killing her; X had no mens rea, so is not guilty; D had mens rea, but was not the cause, so D is not guilty
· Multiple actual causes
· Accelerating a result – D shoots V, and V would've died within an hour; D2 then shoots V again; this wound would’ve also resulted in death in one hour; V dies in 5 minutes; it seems neither is the actual cause; but both can be prosecuted for murder
· Relevant law is that but for the voluntary act of D, harm would not have occurred when it did – each shooter hastened V’s death
· Concurrent sufficient causes – D1 and D2 both shoot V at the same time, and both are sufficient to cause death; so it seems neither is the actual cause; two ways to resolve this
· Substantial factor test (see above)
· Make the rule but for the voluntary act of D, harm would not have occurred when and as it did
· MPC on actual cause
· Cause is an antecedent but for which the result in question would not have occurred
· Proximate cause (legal cause)
· Hard to establish a bright-line rule
· An act that is a direct cause of social harm is also a proximate cause of it
· Direct cause is the actual cause, as above
· And no other causal factor has intervened, so there is no other party to which to shift the resulting harm
· Intervening causes
· Independent force that comes into play after D commits a voluntary act or omission
· Issue: under what circumstances should D, who acts with the necessary mens rea, and who commits a voluntary act that is a cause-in-fact of social harm, be relieved of criminal responsibility because of the intervening cause?
· LaFave-Scott test
· If the intervening cause is coincidental (e.g., V hit by lightning after D non-fatally hits her with his car) D is not guilty unless the harm was foreseeable
· Harm may have occurred anyway, even without D’s actions
· If the intervening cause is responsive D is guilty unless the harm was unforeseeable and abnormal
· Kibbe under LaFave-Scott
· Several intervening causes – V moving to middle of road, X hitting V
· Was V moving to the middle of the road coincidental or responsive?
· If coincidental, was it foreseeable?  If yes – D is guilty
· If coincidental and not foreseeable, D not guilty
· If it was responsive, D is guilty unless moving to the middle of the road was unforeseeable
· MPC on proximate cause
· D is guilty if the harm was not too remote or accidental to have a just bearing
· So this isn’t really a test!
· It’s more related to D’s culpability
It invites judges and juries to employ common sense and fairness in determining proxima
CRIMINAL DEFENSES
· failure of proof on an element(s) of crime
· internal defenses
· external defenses
· justification: society approves of the deed 
· excuse: society condones the deed; D is not found morally blameworthy; no punishment
Insanity: 
· Rationale: while the requisite mens rea may be present, such mens rea may not be voluntary; therefore the criminal justice system doesn't want to punish these acts
· Judgment: an excuse defense; "not guilty" but still sentenced to a mental facility
5 Different Tests
· M'Naghten Test: focuses on the actor's cognition of his behavior
· did the actor know the nature or quality of the act?
· if the actor did know what he was doing, did he know it was wrong? (zeroes in on whether the individual can distinguish between right and wrong)
· Criticisms of M'Naghten Test: 
· difficult to distinguish between legal and moral wrong because sometimes cultural or religious values may come into play
· the standard is too absolute and is difficult to translate medically; ie. while a mentally deficient individual may lack full cognitive ability, but still know the difference between right and wrong.
· mental illness affects actor's volition, even if he has mental capacity to appreciate his actions
· "Irresistible Impulse" Test: broadens the scope of the M'Naghten rule; can examine it in 3 different ways
· did the actor act out of "irresistible and uncontrollable impulse"?
· did the actor lose the power to choose between right and wrong? was he acting from "free will"? OR
· was the actor's will so destroyed so that her actions are beyond his control?
· Criticisms of Irresistible Impulse Test:  difficult for medicine to analyze to what extent an actor's "capacity for self-control" has gone down the tube
· MPC Test: a more liberalized test, in that it does not require the actor to be as completely incapacitated as the previous tests demand
· Did the actor lack "substantial capacity" in appreciating the criminality of her acts? OR
· did the actor lack "substantial capacity" in conforming her actions with the law?
· Durham Test: an attempt to causally link the mental disease with the unlawful act
· was the actor's unlawful act a result of his mental disease or defect? OR
· "but for" the actor's mental disease or defect, would the actor have committed the same unlawful acts? 
· Criticisms of Durham Test:
· psychiatrists have too much power, in that once they testify to the actor's mental disease, the jury convicts (ie. the psychiatrist who changes his mind about the D's insanity over the weekend because of change in definition)
· does not accurately definite what a "mental disease or defect" is
· Federal Test: a statutory definition of insanity; similar to M'Naghten in that the cognitive disability is total, but broader because the actor's "appreciation" of the offense is noted
· was the actor unable to appreciate the nature and quality of her conduct? OR
· was the actor unable to appreciate the wrongfulness of her conduct?
Diminished Capacity: functions as a "failure of proof" for the mens rea element of a crime
· Common Law: only applicable for Specific Intent crimes, and may not extended as a defense to General Intent crimes (State v. McVey)
· MPC: acceptable defense to all crimes, if the actor can show that he lacked the mens rea element of the crime
Intoxication: when an actor's mental or physical capabilities are altered due to a foreign substance introduced into body
· Intoxication Paradigm:
· How did the actor get intoxicated? [voluntary/involuntary]
· In what way did the actor claim that the substance affected his culpability? 
· What type of offense is the actor charged with? [specific/general intent/strict liability]
· Voluntary Intoxication: not a true defense, but a "failure of proof" defense because it seeks to negate the mens rea element of the crime
	Common Law
	MPC

	· only a defense to specific intent crimes
ie. not a defense for "rape" (general intent) but a defense for "an attempt to rape (specific intent) 
	· can use as a defense to negate any mens rea of crime (no consideration of specific/general intent)
· EXCEPTION: in crimes where the mens rea requirement is "recklessness", then the actor is deemed to be acting reckless if he voluntarily intoxicates--the drunk should know that voluntary intoxication is reckless


· Involuntary Intoxication: in both CL and MPC, involuntary intoxication can be a defense for any mens rea element of crime (City of Minneapolis v. Altimus: car accident/running away from police due to ingestion of and reaction to Valium)
· Recognized Involuntary Intoxication circumstances:
· coerced intoxication
· intoxication by innocent mistake
· unexpectedly intoxicated from prescribed medicine; actor had no reason to know it would affect him in a certain way
· pathological intoxication: a temporary psychotic reaction that is triggered by the interaction of the intoxicant and unrealized weirdness in pathology (ie. epileptic reaction to alcohol)
· IF one of these circumstances was true AND the actor meets the Insanity Test for jurisdiction (actor is acquitted 
Self Defense: 
· Rationale: 
· Utilitarian: society would rather have aggressor who seeks to harm the innocent actor be killed, than for the innocent actor to die
· Moralistic theory: defensive killing is justifiable because the aggressor has forfeited his right to life; innocent life is morally superior to the anti-social right to life
· Self preservation and physical security is a fundamental right 
· Self defense is a form of private punishment/retribution for wrong act; the self defensive actor is taking the state’s role in punishing the aggressor
[each box is a checklist of elements that must be present for the D to have self defense]
	Common Law
	MPC

	Imminent, unlawful threat of deadly force
· imminent: “immediately” occurring threat; difficult to apply in domestic violence situations
· unlawful: as opposed to lawful threat from a police officer
· deadly force: likely to cause death or grievous bodily injury
	Immediately necessary, unlawful threat of deadly force
· immediately necessary: intended to allow for sooner protective measures than allowed in CL
· deadly force: broader in order to allow self defense when victim acts with the purpose of causing death or serious injury even if it is unlikely

	Reasonably Necessary/Necessity: Duty to Retreat
· majority (of jurisdictions): D need not retreat (‘be manly’/testosterone doctrine)
· minority: D must retreat if he knows he can get to a place of complete safety; exceptions are if the D was at home, due to castle doctrine 
	Duty to Retreat if D can get to a place of complete safety UNLESS
· D is at home or work

	Objectively reasonable response: the D is measured against a “reasonable person in the actor’s situation”
· controversy as to who this reasonable person is, especially since traditionally, the reasonable person was male
· courts have allowed D’s experience and physical stature to explain his “situation”, but does not allow an intrinsic mindset to mitigate his responsibility; ie. Racist bigots need not apply
	Subjective response: more inclusive of actor’s personal experience and situation than the CL
· exception: if reckless or negligent in holding such belief, than one is reckless or negligent in committing self defense

	D is not the Aggressor: 
· if D started conflict using non deadly force and the Victim escalated to deadly force
· if D started conflict with deadly force but withdraws from conflict and makes his intentions known to the Victim 
	[same as CL]


Defense of Others: 
	Common Law
	MPC

	· entitled to this defense if the victim IN FACT was entitled to self defense
[ie. Not able to use “defense of others” if the aggressor was using lawful force against the victim]
	· entitled to use force if the actor had the reasonable belief that the victim was entitled to self defense


Defense of Property: actor is not allowed to use deadly force in defending property
Necessity Defenses:  think of the actor being placed in a position of choosing between two “necessary” evils—ie. Die or kill and eat a co-sailor (Regina v. Dudley & Stephens); drive a trolley into one person or five people; doctor who can save five sick people by killing one healthy person
	Common Law
	MPC

	· clear and imminent danger to person or property
· effectiveness: there is a direct causal relationship between the D’s action and the avoidance of harm
· no legal alternative in avoiding the harm
· harm caused < harm avoided (objectively reasonable OR judgment in fact was correct)
· no legislature foreclosure: the legislature did not think up a statute to foreclose or arbitrate this circumstance
· very clean hands: the actor should have no involvement in the creation of the danger
Limitations:
· defense only to natural disasters/emergencies
· not available for homicides

	· necessary to avoid harm to self or another
· harm caused < harm avoided
· no legislative foreclosure
Broader than CL because:
· no “imminency” requirement
· no requirement of “clean hands”; but if the actor was reckless or negligent in creating the danger, than he is charged with recklessness/negligence
· generally applied, so it is applicable for homicides


Duress:  
	Common Law
	MPC

	· threat of death or serious bodily injury
· reasonable belief that threat is genuine
· imminent
· no reasonable escape from threat
· actor is not at fault; did not put self in situation (ie. As opposed to an actor who joins a gang/mob)
	· affirmative defense
· compelled to commit offense by use/treat of unlawful force upon her or another person
· a person of “reasonable firmness” would have been unable to resist coercion
· applicable for homicides
· no requirements for deadly force or imminency

	Limitations:
· not applicable for homicides
	Limitations:
· if actor was “reckless” in putting herself in situation, then may not use defense (however, allowed if she “negligently” put herself in that position)


Mistake of Fact: not usually a defense UNLESS: 
· Common Law: 
· Specific intent: if negating mens rea, whether reasonable or not; subjective standard where even a good faith belief is okay
· General intent: 
· must be a reasonable mistake
· the mistake cannot relate to a moral wrong of which the D was aware
· mistake cannot relate to a lesser offense of which the D knew he was committing
· Strict liability: no MOF defense
· MPC:  the mistake negates any mens rea element of the offense; regardless of whether it is a general or specific intent crime 
· State v. Sexton; shooting friend with gun without realizing that it was loaded; he was found to be reckless, but not with requisite mens rea at the time of action
Mistake of Law: 
· Common Law: Mistake of law is no defense
· Policy reasons
· limit unwarranted defenses
· discourage non-uniform application of law
· encourage knowledge of law; the law is "definite and knowable"
· Exceptions to CL rule:
· Reasonable Reliance due to official interpretation of law
· may not use self-knowledge even if it was done in good faith
· People v. Marrero: federal corrections officer possessing a gun
· Fair Notice 
· Lambert v. California: felon didn't register address when moving into a new city
· An act of omission
· Guilt was based on mere presence, not an action
· Offense was malum prohibitum
· (the D or any other reasonable person would not have known to act otherwise
· Narrow exception in cases where combination of:
· Omission (passive act)
· Strict Liability
· No fair notice
· Specific Intent crimes allow this defense, only if it negates the specific intent of crime (regardless of reasonableness; same as mistake of fact defenses) 
· Cheek v. US: D could not successfully claim a mistake of law defense because he committed a specific intent crime of tax evasion, and his actions were "willfully" committed--therefore, his mistake of law did not negate the mens rea of this specific intent crime
· mistake of fact is not a defense for general intent crimes
· MPC 
· ignorance or mistake of law negates mens rea
· can rely on official statement
· lack of fair notice
HOMICIDE

· Murder: is the (1) unlawful (unexcused or unjustified) (2) killing of (3) another human being (4) with malice aforethought (mental state).

· Four types of Common Law Murder are:

· Intent to kill; 

· Intent to commit serious bodily harm against another; 

· Depraved heart (gross recklessness) murder;

· Felony murder.

· Statutory Degrees of Murder:

· 1st Degree Murder:  intent to kill with premeditation and deliberation (purposely and knowingly)

· 2nd Degree Murder: intent to kill without premeditation and deliberation. 

· Voluntary Manslaughter is the unlawful (unjustified and unexcused) killing of another human being without malice aforethought. 

· Heat of passion

· C/L Rule = Death must occur within a year and a day of D’s act

· Mullaney & Patterson: burden is on the prosecution to prove each element of a crime BRD.   

· Homicide “heat of passion” What is the test?

· Adequate Provocation such that a Reasonable Person would lose control.  

· People v. Berry sexual taunting sufficient provocation for heat of passion instruction.
· Reckless and Negligent Killing

· There is no substantial difference between common law and MPC in unintentional killings.  The classifications are:

· 2nd Murder:  (Murder under MPC)

· Intent to do grievous bodily harm 

· Depraved Heart Killings: extreme recklessness (MPC 10.2.1(b))

· Gutherie & Schrader: eliminated the distinction between premeditation and intent.  

· Involuntary Manslaughter:  MPC Manslaughter / Negligent Homicide) 

· This is committed recklessly or negligently = MPC Manslaughter or Negligent Homicide.

· Hyam woman who sets fire to woman’s home out of jealously and kills the woman’s two kids.  
· Felony Murder: A killing occurring during the commission or attempted 

· Commission of certain felonies constitutes extreme recklessness.

· Felony Murder at Common Law is defined as:

· A killing 

· During the commission of a felony or attempted felony. A mental state associated with the killing does not have to be proven.

· Limitations on a felony murder are that it must be directly (caused by the commission of the felony or attempted felony); inherently Dangerous (felony or attempted felony)(e.g. armed robbery, rape, drugs); and independent (felony from the murder).   

· Goodseal the Ct found that possession of a firearm in the hands of a felon was inherently dangerous

· Felony Murder when a non-felon kills:

· Agency Theory (Majority Rule):  Co-felons are held responsible for murder only if one of the felons does the killing
· Proximate Cause Theory:  Defendant felons are liable for any deaths proximately caused by the felons’ conduct.  
· Causation:

· Actual cause - determines candidates for responsibility

· “But for” test - “but for D’s voluntary act (or omission) would the social harm have occurred when it did?” If not, D is an actual cause.

· LaFave-Scott (Proximate Cause):

· Coincidental

· Responsive

· Coincidental (independent) intervening cause - does not occur in reaction or response to ∆’s prior wrongful conduct - ∆ is liable if the coincidence was foreseeable.

· Kibbe it was foreseeable dropping drunk man on the side of the road could be hit and killed by another car.   
RAPE: THE DILEMMAS OF LAW REFORM

· Nature and Degree of Imposition

· At common law, rape developed side by w/ fortification and adultery.

· Rape was a property crime; wife was property of the husband or the father.  It was carnal knowledge of actual penile intercourse; there was a requirement of force and against the will.  Against the will meant that the victim did not consent.  

· It was an evidentiary standard.  At common law utmost resistance was required.  The victim’s testimony had to be corroborated.  

· You could not rape your wife.  

· Rape has changed in the last 50 years more than any other crime.

· Defining gender neutrally (both male and females can be raped)

· Resistance has been lessened

· Corroboration has been done away with

· Many states have done away with raping wife exception

· Tests:

· No means No (verbal expression)

· Absence (Silence) of Yes = No: put the burden on the man to enquire or burden on the women.

· Force or Threat of Force

· State v. Alston Ct refused to find a “forcible” rape because the woman, who had been abused by D on many previous occasions, submitted to his demand for sex.  The Ct took a narrow view of force, limiting it to D’s actions immediately preceding intercourse.  The woman’s silence was interpreted as consent.  The fact that the woman may have complied because of a long pattern of abuse and perceived lack of power was considered insufficient.
