Criminal Law Outline


I) Purpose of Criminal Law


A) Create code/standard of conduct



1) Minimal acceptable level


B) Courts exist to punish bad conduct



1) Sentencing: fines, jail, probation, stigma


C) Purposes of punishment



1) Specific deterrence: exists to affect behavior of the individual




a) Most effective if immediate, delay often negates effectiveness

2) General deterrence: relies on cost-benefit analysis to stop people from committing crimes




a) Most effective in deterring well planned crimes (requires reflection)




b) Often includes evaluation of social stigma (white collar crimes)

c) Requires the public to be educated: no knowledge of punishment means no deterrence


i) Public must know what is criminal



1) Malum prohibito: wrong because we say so (e.g. no parking)



2) Malum in se: morally wrong (e.g. murder, rape, assault)



3) Incapacitation (incarceration): can stop an individual from committing a crime



4) Rehabilitation: modify the undesirable behavior



5) Retribution: exact justice for victim/family



-Specific deterrence, incapacitation, rehabilitation: intended to affect the individual



-General deterrence is intended to modify the behavior of society



-Retribution completely backward looking, intended to punish bad conduct in the past


D) Crimes are punished based on two factors



1) Bad act (actus reus)



2) Bad mental state (mens rea)



-These serve to define the moral blameworthiness of a crime


E) Criminal law loses moral authority if:



1) Society no longer views a crime as immoral (possession of marijuana)



2) Other punishments exist (tort liability)



3) There was no immoral intent (strict liability crimes)

II) Mechanics of the criminal justice system


A) Police



1) Discretion to make an arrest



a) If they fail to make an arrest ~99% of crimes go unpunished




b) Sometimes there is no discretion (domestic violence)


B) Prosecutors



1) Complete discretion to charge and what charge to bring


C) Grand juries



1) Discretion to indict or not


D) Sentencing



1) Judge often has discretion



2) Some crimes have defined sentences imposed by the legislature

3) Criminal law has become almost completely statutory – judge interprets the meaning of the statute

III) “Reasonable Doubt”


A) Subjective standard



1) Supreme court avoids establishing a definition – this might lower the standard



2) Highest standard




a) BRD (beyond reasonable doubt) = extremely high (criminal trials)




b) POE (preponderance of the evidence) = >50% (civil trials)


B) Due process (5th and 14th amendments)



1) In re Winship – prosecutor must prove every element beyond a reasonable doubt



2) It is the burden of the prosecution to prove, not the defense to disprove




a) Exception: defense must prove an affirmative defense


C) Elements of a crime



1) Mens rea (bad/guilty mind)



2) Actus reus (bad act)



-Mental state and act must coincide



3) Attendant circumstances (can vary depending on statute)



4) Causation (not really an element, but act must cause harm)




a) Year-and-a-day rules


D) Roles of prosecution and defense



1) Prosecution: must make prima facie case that a reasonable jury could convict BRD 



2) Defense: must attack the elements the prosecution has presented




a) Insufficiency: prosecution has failed to prove the elements

b) Affirmative defenses: yes, but... (burden is usually more likely than not and rests on the defense)





i) Excuse (heat of passion)





ii) Justification (self defense)





iii) Others, as defined by legislature

c) Defenses can be total (no crime – justification) or partial (reduce the charges – excuse)

3) Owens v. State – defendant found drunk in his car in the driveway of a house, arrested for drunk driving even though not found driving




a) Defense argued insufficiency

b) Appellate court found that the evidence suggested (more than flip of the coin) that Owens had been driving therefore conviction for drunk driving was proper

i) On appeal the court must allow every reasonable inference the jury might have made and look at the facts in the light most favorable to the prosecution


E) The jury: Nullification



1) Juries can choose not to convict even if the evidence supports a conviction



2) Arguments for:


a) Allows the jury to acquit if they feel the charge is unjustified




b) May reflect the conscious of the community



3) Arguments against:

a) Could destroy justice in the system: no standard of conduct if jury can ignore the elements of the crime

b) Anti-democratic

4)Controversial: is nullification a right or an unfortunate by-product of the jury system?




a) State v. Ragland




i) Convicted of statute baring possession of a weapon by a convicted felon

ii) Judge instructed the jury that the “must” rather than “may” convict if the prosecution proved every element of their case

iii) Defense argued that 6th amendment included right to jury nullification and that judge’s instruction violated this right by disallowing nullification

iv) Court rejects this argument – nullification is a consequence, not a right

IV) Mental State (mens rea)


A) Common law often used the term “malicious” which basically meant intentional or reckless


B) Mental state must correspond to the harm that resulted (general bad intent is not sufficient)



1) Mismatch cases (a mens rea for one crime, but not for the result that took place)

a) Regina v. Cunningham – woman suffocated because of gas leak caused by Cunningham


i) Charged with “maliciously” administering a noxious thing


ii) Appeals court calls “maliciously” recklessly or intentionally



- Reckless – foresee harm and take action disregard it (subjective)

- Negligence – reasonable person should have foreseen harm (objective)





iii) Trial court said “malicious” means “wicked” – had no business doing it

iv) Cunningham had mens rea for larceny but not murder/poisoning (mens rea and crime must correspond)

v) Basically: if Cunningham foresaw the harm then he was reckless and guilty, otherwise just negligent and not guilty ( question for the jury

b) Pembliton – throws rock intending to hit someone and broke window (not guilty, intended to cause injury not to break a window)

c) Faulkner – stealing rum from barrels in the hold of a ship and burned up the ship (not guilty, intended to steal not burn up the ship)

d) Zapata – woman arrested for importing cocaine, conviction reversed because she knew she was doing something wrong, but not that she was importing cocaine

e) State v. Smallwood – HIV infected man raped three women – charged with assault with intent to kill – court rules intent was to commit rape, not to kill even though he knew he could transmit HIV – prosecution had to, and failed, to show that he intended to transmit the virus



2) Right result, wrong target cases (first example of transferred intent)

a) Martin – barred door of a theater and turned out lights causing a riot and multiple injuries (guilty, claimed he did not intend the injuries, but court found the result was exactly what he intended)

b) Latimer – swung a leather belt at someone and missed injuring a bystander (guilty, he intended harm even though not against the actual victim)

c) Hatley – charged with mayhem (causing permanent injury) – hit an individual and put his eye out (guilty, defendant claimed he did not intend to put victim’s eye out but court said he intended to cause harm and must accept consequence that greater harm resulted)

C) MPC and mental state (gets rid of intent and uses Purpose, Knowledge):



1) Purposely: (subjective)




a) The result is the conscious object of the act AND




b) He is aware of the attendant circumstances or believes/hopes they exist



2) Knowingly: (subjective)

a) Knows that the conduct is the kind proscribed or the attendant circumstances exist AND

b) It is practically certain his conduct will cause the result

3) Recklessly – consciously disregards a substantial and unjustifiable risk that the conduct will cause the result that occurs, this disregard represents a gross deviation from accepted behavior (subjective)

4) Negligently – should be aware of a substantial and unjustifiable risk that the conduct will cause the result that occurs, this disregard represents a gross deviation from actions a reasonable man would exercise (objective)

5) Jury may infer that the defendant should know the “natural and probable” outcome of a their actions

6) Often difficult to find mental state in a statute ( they usually address the act

a) If no explicit mental state requirement person can only be convicted if they acted purposely, knowingly, recklessly

b) The mental state attaches to each element of the criminal statute unless explicitly defined 

D) Intent

1) Statutes can connect intent to three issues:




a) Act




b) Result




c) Attendant circumstances



2) Intent versus Knowledge




a) State v. Rocker – nude sunbathing in Hawaii





i) Charged with “common nuisance” for indecent exposure





ii) Elements






- Act: being nude






- Attendant circumstance: being in a public place






- Mental State: Intent to expose yourself

iii) Court basically argues that they had to intentionally expose themselves, but that if they knew they might be seen that was sufficient to prove that they intended to expose themselves (knowledge = intent)



3) Types of intent

a) Specific: actor must have an intent or purpose to do some future act beyond the actus reus of the crime OR is aware of some statutory attendant circumstance




b) General: anything crime that does not have a specific intent requirement

c) Constructive: don’t intend to commit the crime, but some other action suggests a culpable mental state (presume the mental state from other actions)



4) Conditional Intent

a) Based on a condition: intent to commit an act is still a crime even if that crime rests on a condition (“get out of the car or I’ll kill you” ( intent to kill exists even though it rests on a condition)

b) MPC 2.02(6) – if element of a crime is conditional it is established unless it negates the evil the statute was intended to stop (I’m keeping this book unless it belongs to you – conditional intent goes to stealing, but will be negated if the condition is satisfied)

c) Mitigating circumstances



- Probability of condition occurring is low (I’ll kill if the sun doesn’t rise)



- Third party controls the situation



- Remoteness of time


- Likelihood of action taking place

d) Holloway v. US
- Convicted of car jacking which includes an intent requirement to cause death or serious bodily harm

- Majority held that in passing the statute Congress meant to allow conditional intent as sufficient to satisfy the crime ( Congress did not mean to punish only those who actually injured their victims

- Dissent argues that intent is an actual intent, not a conditional intent, that the person has to actually want to cause the injury

e) Hamil – threatens to rape woman if she isn’t a virgin (condition is not within the control of either party, objective absolute)



5) Transferred Intent

a) Intent to commit one crime gets transferred to a second crime to make one complete crime

i) Simple case: Shoot at A and kill B (one complete crime intent to kill A and actually kill B)

b) Basically a policy construct to ensure that those who commit a crime do not get off simply because their intended victim was not their actual victim

c) Only transfer the same sort of intent and cannot transfer an attempt intent

d) Ford v. State (shooting where wrong victim injured)



i) Court talks about creating a “zone of harm”

ii) Contrast transferred (intent on one act on another) and concurrent (act completed on one and also injures another)

e) CA supreme court has ruled you cannot “use up” intent by completing a crime if, in the process, you injure or kill others – concurrent intent doctrine

f) Some statutes require intent to injure a specific person – no transfer

6) Presumed intent: burglary at common law – breaking and entry of another’s house at night with the intent to commit a felony therein

a) Many courts hold that the presence of a person in a house is sufficient to presume intent to steal

b) Other courts require that the intent be proven



7) MPC and Intent




a) MPC breaks intent into purpose and knowledge




b) State v. Beale – antique store owner charged with concealing stolen property

i) All about knowledge – did he have actual knowledge that the items were stolen





ii) Trial court used an objective test

iii) Supreme court rules that this should be a subjective test, then goes on to say that since Beale had a belief the items were stolen that was equivalent to knowing they were stolen, therefore guilty



8) Willful blindness

a) Person has to go out of their way not to obtain knowledge of criminal action/ activity


i) Substitutes actions to avoid knowledge for actual knowledge


ii) A sort of “constructive” knowledge standard

iii) Willfully blind person is equally culpable to someone who had actual knowledge

b) MPC – knowledge of an element is high probability of knowledge unless the defendant actually believes the absence of the element

c) Jewell – transported car load of marijuana across the border

i) Definition of willful blindness: conscious purpose to disregard or avoid learning the truth

ii) Conflict between knowledge and willful blindness:

- Kennedy’s dissent – jury instruction requires only that Jewell disregard the presence of something in the car, not that he disregarded the presence of marijuana ( lowers the burden and means the prosecution does not need to prove Jewell knowingly transported marijuana, only that he knowingly transported something, not really a crime

- Jury instruction also ignores the possibility Jewell actually thought he was not transporting marijuana – if so then he is not guilty, no knowledge he was transporting drugs

d) Willful blindness doctrine includes a “high probability” standard ( is it likely defendant had knowledge of the illegal activity and took steps to avoid that knowledge

i) Danger is that knowledge could be replaced with negligence (a reasonable person should have known rather than this person did know)

e) State v. Nations – 16 year old dancing for tips in adult club (in violation of city ordinance)


i) Proprietor arrested and claimed ignorance of dancer’s age

ii) Legislature had not adopted willful blindness standard – no conviction


E) Recklessness (lowest intentional mental state, subjective and objective standard)

1) Conscious disregard (subjective part) of a substantial (objective part) and unjustifiable risk




a) Unjustifiable – a gross deviation from reasonable behavior




b) Substantial and unjustifiable factors are both weighed (can balance each other)



2) State v. Cushman – points unloaded antique firearm at police officer

a) Charged under statute that defines pointing a firearm at someone reckless endangerment

b) Knowledge that the gun was unloaded was not a defense

c) Dissent argues that there could be no danger since the gun could not fire


i) Statute does not allow for actual knowledge that gun is unloaded

ii) Example of the mental state (recklessness) but no real actus reus (no endangerment since Cushman knew the gun could not fire)



3) State v. Davis – points jammed gun at officer




a) No chance of causing injury since the gun was jammed

b) Court finds not guilty since he could not act, even though he had the mental state
c) If he didn’t know the gun was jammed and pulled the trigger causing it to jam then he would be guilty of reckless endangerment, however since he knows the gun is jammed there is no danger



4) State v. Larson – hit and killed two road workers 




a) Driving at 62-68 in a 75 mph zone (advisory speed was 55)




b) Crossed the line by 1-1.5 feet for 1 second

c) Court infers recklessness from crossing the line when he knew, or should have known, a road crew was present, therefore reckless homicide


i) Seems to punish outcome more than act


ii) Needs to ask, would this have been reckless without the road crew?


F) Negligence (least culpable mental state, no intent, objective standard)

1) MPC uses the same standard as recklessness but now it is objective (reasonable person should have known) with no requirement for conscious action (fail societal test)


a) Gross deviation rather than simple tort negligence


b) No need to be aware of the risk

2) State v. Hazelwood – Exxon Valdez oil spill


a) Argues that statute should require gross negligence, not simple negligence



i) Punishing criminally for a civil breach



ii) This is a violation of due process

3) Policy arguments about criminal sanctions for negligence


a) Without a thought component there can be no deterrence

b) Punishment serves as condemnation for a criminal choice – in negligent crimes no choice takes place

c) Should someone be held morally culpable for a civil breach

4) Garoutte – charged with vehicular manslaughter but got off on a civil compromise statute (basically paid off the family for the crime)




a) Courts may, but are not required, to dismiss




b) Criticism of civil compromise statutes





i) Benefits defendants with victims since they can be compensated





ii) Benefits wealthy defendants





iii) Allows prosecutor to defer to victim’s rather than state’s interests


G) Strict liability (no mental state, action defined as criminal)

1) The fact of a harm or breach is sufficient to conclude a crime occurred, no requisite mental state (e.g. traffic violations)


a) Frequently only applies to one element of a crime (e.g. bigamy, statutory rape)

2) When should a statute be a strict liability offense


a) Look at legislative history


b) Statutory language


c) Seriousness of punishment involved (jail time vs. fines)


d) Type of conduct proscribed



i) Public welfare



ii) Highly regulated activities (e.g. waste dumping)



iii) People specifically informed about the law


e) Does statute derive from a common law crime with its own intent (if so use that)


f) Practicalities of enforcing the law

3) Strict liability crimes can replace negligent crimes since neither requires a conscious mental state

4) Stepniewski – contractor failing to properly finish construction

a) Charged under a statute that reads, “ . . . intentionally refuses, neglects, or fails to obey any regulation . . .”


i) Lowest level is a strict liability even though it allows higher mental states

b) Court held this was a strict liability crime, did not commute the intentionally to each element (as the MPC would do)

c) Defense argued this violated due process – allowed prosecution to avoid proving a material element of the crime (mental state)



5) Many courts also look at “apparently innocent” conduct, does the action appear criminal



6) Arguments about strict liability




a) For





i) Too burdensome to always prove mens rea





ii) Defendant usually has the opportunity to prevent the offense





iii) Generally only minor punishment with little stigma




b) Against

i) Defendants may make every effort to prevent offense and still be punished

ii) Seems wrong to punish people when they are unaware or unintentionally committing a crime



7) Alternatives




a) Rely on prosecutorial discretion (safe guard?)




b) Greater punishment for intentional crimes (50 yard rule)




c) Allow a good faith mistake of fact defense (strict liability unless . . . )


H) Mistake of Fact



1) Common law




a) Many statutes had no explicit mental state but an implied moral culpability




b) Other statutes did explicitly include a mental component

c) In crimes with a specific intent mistake of fact was allowed as a defense to refute one of the elements and negate the mens rea – “honestly didn’t intend”

d) With general intent more difficult – apply complex and variable tests:


i) Was it a reasonable mistake

ii) Did defendant think action was morally wrong (even if it was unrelated to the actual crime charged)

iii) Did defendant think action was legally wrong (even if final result was unrelated)



2) MPC: mistake of fact is a defense if it negates the mens rea requirement




a) Many states have not adopted this reading, still apply the common law

3) State v. Sexton – defendant claimed he thought gun was unloaded when he fired it at decedent


a) Charged with reckless manslaughter



i) Court allowed mistake of fact as a defense since it negated mens rea

ii) If he didn’t know the gun was loaded his action was negligent, not reckless


I) Mistake of Law



1) Not a defense, with three exceptions




1. Statute explicitly says mistake is a defense (some tax laws)





i) Statute requires that you know you are violating the law for it to apply




2. Official interpretation allows the conduct

i) Generally narrowly construed (the act has to be explicitly allowed, not some extension of the law which could allow the action)




3. Idea of fair notice (a sort of omission defense)

i) If there is no reason to believe conduct is illegal and you are not given a chance to modify the behavior before being punished

ii) e.g. Lambert - requirement for convicted felons to register within three days of entering a city

a) Under MPC mistake of law is an affirmative defense unless it is negating the mens rea requirement, then it simply becomes a mistake of fact type defense

i) Includes language about a law later shown to be invalid or erroneous – basically, at the time the law allowed the conduct but subsequently the law was shown to be invalid, so the conduct became criminal ( a sort of mistake ABOUT the law defense



2) Arguments for and against mistake of law as a defense




a) For





i) Might encourage people to become educated about the law




b) Against

i) Assume people already know the law (if not how can there be deterrence)

ii) Difficult to craft

iii) Difficult to evaluate if a person’s reading of a law is reasonable

3) People v. Marrero – federal prison guard carried a .38 into a club, charged with carrying a loaded weapon


a) Thought he was legal through an interpretation of NY law

b) Court required a narrow reading of the law which explicitly allowed the conduct, not an interpretation that could be made to allow the conduct



4) Supreme Court Cases




a) Liparota – misused food stamps





i) Defense negated mens rea ( did not know using the coupons was illegal




b) Cheek – violated income tax statute because he thought it was legal

i) The term “willfully” requires knowledge that the action is actually illegal, good faith belief that action is legal negates the willful mens rea, even if the belief is unreasonable

c) Ratzlaf – got cashier’s checks from lots of banks so he wouldn’t have to report the money to the government

i) Not guilty of structuring transaction to avoid taxes because to be guilty he would have to know the structuring was illegal, his ignorance of the law negated the mens rea requirement




d) Bryan – charged under a federal statute for selling guns without a license





i) Statute requires willfully selling the guns

ii) Guilty – although he didn’t know he was specifically violating the statute under which he was charged he knew that selling the guns was illegal – like the common law mistake of fact defense, it was general intent and he knew what he was doing was morally/legally wrong

iii) Begs the question: does any attendant illegal action apply, even strict liability violations?

e) Generally, the Supreme Court has decided that “willfully” requires knowledge of illegal action, but not necessarily the illegal action you are charged with (Bryan)

V) Guilty Act (actus reus)


A) Flexible concept



1) Narrow definition: a voluntary bodily movement

2) Broad definition: anything not mental state (act, attendant circumstances, causation etc.)


B) Involuntary actions – forced to perform an action (can cover coercion as well as physical force)



1) MPC 2.01(1) requires a voluntary action for a guilty verdict 

a) 2.01(2) defines what is not a voluntary action (e.g. unconsciousness, reflex, hypnosis, involuntary habitual motion)



2) Martin v. State – defendant forced by police into a public place where crime took place

3) “Time framing” – at the time the final act may be involuntary, but the defendant voluntarily initiated the chain of events that led to the involuntary act 


a) Parachuting onto private property

4) Unconsciousness

a) State v. Caddell – kidnapped 14 yr old girl, attempted rape, then ran off, claimed not in control of his actions

i) Court determines that unconsciousness is an affirmative defense ( defense has the burden of proof/persuasion

- Affirmative defenses do not negate an element of a crime, rather they present an alternative explanation (a “yes, but...” situation)

ii) Defense also has the burden of production ( they must bring up the issue to get it in front of the jury, the prosecution is not required to prove consciousness, it can be presumed from actions

b) A defendant acting truly unconsciously is not in control of his actions and should therefore not carry the same social stigma that someone acting consciously should carry, we want to let them off (e.g. sleep walkers)

c) Amnesia is a different situation – at the time of their action they were morally culpable, they simply cannot remember that culpability


C) Omissions



1) Guilty of an omission if you had a duty to act and failed to, duties stem from:




a) Special relationship (e.g. parent-child)




b) Statutory duty (Good Samaritan laws)




c) Contractual agreement




d) Voluntary assumption of care (potential liability)





i) Not required if it puts your life at risk





ii) If you do act and make the situation worse you are liable




e) If you create a peril you have a duty to act to reduce/eliminate the peril



2) Arguments against creating a duty




a) Overreactions (people may over save)




b) People may become complacent, relying on others to protect them




c) People may be unable/incompetent to help

d) Difficult to limit the scope of a duty (is there a duty to donate money to save starving people in Africa)

3) If no specific duty exists you are not legally liable for any negative outcome (although you may be morally culpable)

4) Even if duty is found there must also be causation (the omission led to the harm) and evidence of a culpable mental state coinciding with the omission

a) Ducking and shielding (pull someone in way) vs. simply ducking to avoid being injured thus allowing someone else to be injured, the first is criminal since you materially worsened someone’s situation, the second is not

b) A person cannot be held liable if they omitted to do something impossible for them to do

5) State v. Williquette – mother charged with child abuse because she took no steps to stop abuse


a) Statute: “whoever tortures a child or subjects a child to cruel maltreatment...”

b) Hinged on definition of subjects 

i) Court decided it meant expose to foreseeable risk

c) Court also limits the statute to just cover parent-child relationship, otherwise it would be incredibly broad, almost unenforceable

d) Dissent points out the statute was intended to punish actions, not omissions

e) Difficult to determine what action she could have performed to avoid liability

6) Omissions allow punishment of a failure to act in contrast to most crimes which require an overt act for culpability


D) Possession



1) Possession is often used as a proxy to punish some other act (act without action)




a) Way to punish previous actions like receiving stolen property, buying drugs

b)  Many states simply make possession (“dominion and control”) of a thing the crime without referencing any other issues

c) MPC 2.01(4) – knowingly procured or sufficient time to terminate possession

d) We don’t want to punish the possession so much as future use of the item

2) People v. Gory – marijuana found strewn about defendant’s unlocked locker in a prison camp

a) Court determines that defendant had to have knowledge that the marijuana was in his possession but not that he had to know possession of marijuana was illegal



3) Constructive possession




a) Not actual physical possession, but the law defines it as possession

b) “Knowingly in a position or has the right to exercise dominion and control over something; some appreciable ability to guide its destiny”

c) State v. Konrad – “constructive possession” of cocaine because his “agent” was delivering the drugs to his house

d) State v. Lewis – heroin came up in urine ( not possession because he had no ability to control the destiny of the drug nor to dispose of it (he had possession in the past, when he took the drugs, but not at the time of the urine sample)

i) Contrast to balloon swallowers ( they can recover the drugs and exercise dominion over them


E) Presumptions



1) Components of a presumption:




a) Basic fact: the actual evidence




b) Presumed fact: extension made based on the basic fact

2) Two kinds of presumptions:


a) Permissive – if A then jury may presume B



i) Generally rebuttable



ii) Courts have held these constitutional since the defense can refute them

iii) Seems to shift the burden to the defense to establish an affirmative defense refuting the presumption


b) Mandatory – if A jury must presume B



i) Can be rebuttable or irrebuttable

ii) Courts tend to find these unconstitutional because it allows the prosecution to avoid proving an element of a crime (e.g. if crime is A, B, and C and C must be presumed from X then prosecution need only prove A, B, and X and the jury must presume C)

-Courts allow statutes to be re-written to allow ABC crimes to become ABX crimes 

3) Barnes v. US – possession of recently stolen checks

a) Basic fact: possession of stolen checks

b) Presumption: the jury may presume he had knowledge that the checks were stolen from possession of the checks (forged signatures, etc.)


c) Court appeals to common sense, history, experience for this sort of instruction

d) This was a permissive presumption, therefore constitutional, defense allowed to rebut

e) Presumption is only allowed if it stems from other facts proved beyond a reasonable doubt

4) Ulster Co. v. Allen – girl has large caliber guns in her purse, four people in the car, more guns in the trunk, all of them presumed to have possession by statute


a) Basic fact: guns present in the car


b) Presumption: all of the occupants had possession of the guns

c) Court says that this is a permissive presumption based on the statute (allows defendants to rebut possession)


i) Statute says presence in the car allows presumption of possession

ii) Instruction said presumption may be made as long as there is not substantial evidence refuting it (seems kind of strong to me)

iii) Court used a more likely than not standard that the occupants could control the guns and could then be presumed to have possession rather than a BRD standard

d) Dissent argues that while the court in this case did take other factors into account there was no reason to assume the jury did and no compulsion on the jury to consider other factors in making their determination

i) Presumption alone is sufficient for a conviction ( essentially strict liability crime



5) Sandstrom v. Montana – confessed to homicide, charged with deliberate murder

a) Language: “law presumes that defendant intended the ordinary consequences of actions”

b) Court ruled that the jury could feel compelled to make this presumption based on instructions, therefore this was a mandatory presumption leading to a conclusion of intent, mandatory presumptions are unconstitutional and therefore improper


F) Void for Vagueness



1) Standard: “men of common intelligence must necessarily guess at its meaning”




a) Requires that people have fair notice of crimes/statutes (Due process)




b) Vague statutes open people to abuse of discretion and arbitrary enforcement




c) If statute fails to give fair warning then the act isn’t punished criminally





- Statute does not need to enumerate fact patterns punished





- “50-yard rule” – you act with some risk your activity MIGHT be covered



2) Crime against nature (the Locke saga)




a) In early common law crime against nature was strictly sodomy

b) Supreme Court of Tennessee adopted a broad reading of the statute modeled after that of Maine

c)Timeline of cases


-1938 – Maine – Fellatio


-1950 – Maine – Cunnilingus


-1955 – Tenn – Fellatio (following Maine)

-1959 – Tenn – all acts of “unnatural copulation” including sodomy (but never reference the 1950 case, in fact specifically ignore it in opinion)

d) Basically, the court decides that the statute is read broadly so everyone must act at their own peril



3) Rule of “lenity”

a) Doctrine: give the defendant the benefit of the doubt in cases where statutes are vague

b) Very narrowly read these days

-Only if after consulting all available sources the statute is determined to be vague does the defendant receive the benefit

c) MPC rejects the doctrine rather adopting a reasonable implications reading of a vague statute


G) Heat of Passion (excuse defense which reduces murder to manslaughter)

1) At common law it was an objective test: how would a reasonable person react in the same situation, would a reasonable person have lost control

a) Bedder ( impotent man fails to have sex with prostitute, is jeered at by her and stabs her ( Test is an average reasonable man, not a reasonable impotent man, he is not given a heat of passion defense



2) The 19th Century 4 (four historical heat of passion situations, still used)




1. Illegal arrest




2. Violent assault




3. Mutual combat




4. Infidelity (against spouse or their lover)




-In this case mere words were not sufficient, required actual witnessing of the acts




-Today some jurisdictions hold words to be sufficient provocation

3) Newer interpretation: provocation such that a reasonable person would lose self-control and that this person ACTUALLY lost control (two prongs)

a) Include some subjective facts about unique physical, but not psychological, characteristics of the individual (we don’t want to excuse short tempers for example)

b) Assumes some threshold of provocation beyond which anyone would likely react, but how we reach that level may differ

-We won’t lower that level for people with short tempers, but we might alter what gets us there (anti-Semitic remarks, stealing a crutch, etc.)

c) At its core the question goes to mitigation, is there some reasons we think the defendant is less criminally culpable

-Generally no HOP instruction for killing of an innocent by-stander, although if they are injured accidentally while you are committing an HOP act on someone else you may get an instruction (shooting someone assaulting your wife)

d) MPC 210.3(1)(b) – murder committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  Reasonableness is determined from the viewpoint of someone in the same situation under the circumstances he believes to exist.

e) Cooling off period – the time it would take a reasonable person to cool off

f) What the defense must show:

1. The defendant was enraged and a reasonable person would have been enraged

2. The defendant had not cooled off and a reasonable person would not have cooled off

g) Defense of HOP is dangerous, it admits the defendant killed the victim, but that there was mitigation, it admits facts the prosecution has to prove BRD (can’t really argue “I didn’t kill them, but if I did it was in HOP” this works legally, but not to a jury)



4) People v. Berry
a) Strangled his wife with a phone cord and claims HOP due to prolonged provocation

b) Allowed HOP defense even though there was a cooling off period, the long history of provocation mitigated this



5) Constitutional questions

a) Is HOP an element of murder to be disproved by the prosecution or an affirmative defense that must be proved by the defense

b) In re Winship – landmark SC case saying prosecution must prove every element

c) Mullaney v. Wilbur

-Statute: unlawful and intentional killing of another

-Instruction: if jury finds homicide was done intentionally and unlawfully the defense has to prove that it was done in the heat of passion

-SC held unconstitutional basically arguing that any element that has historically been proved by the prosecution and increases the punishment or stigma of the crime must be proven BRD by prosecution (HOP satisfies these criteria)

-Opens the floodgates: the state now must prove anything that would increase the stigma/punishment of a crime




d) Patterson




-Statute: death, causation, intent to kill





-HOP was made an affirmative defense by statute

-SC holds this is constitutional since states have the right to define crimes however they wish within constitutional limits

-This allowed legislatures to re-write statutes to negate Mullaney
-Prosecution need only prove every element expressly stated in the statute

e) Difference between Patterson and Mullaney is in the wording, in Mullaney HOP is not an affirmative defense therefore it disputes an element, and if an element is in dispute the prosecution must prove it BRD, the defense never has to prove anything.  In Patterson the legislature made HOP an affirmative defense meaning that it must be proven POE to mitigate the crime

f) Constitutional limits of definitions of crime


-5th and 14th amendments: due process of law


-No arbitrary discrimination


-8th amendment: punishment must be proportional to crime


-Must have a rational basis

-Must have actus reus (cannot punish thoughts) and generally a culpable mens rea (although some strict liability crimes are punishable)

H) Homicide



1) Murder




a) Common law (unlawful killing with malice aforethought)





-Intent to kill





-SBI





-Depraved heart





-Felony Murder




b) Statutory

-1st degree: either premeditation (quantity of though = how long) and deliberation (quality of thought = what you do/steps/consequences) or felony murder

-2nd degree: each kind of murder absent P&D

-MPC simply defines murder: 

210.2 – criminal homicide is murder if:

(1) it is committed purposely or knowingly

(2) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.  Recklessness is presumed if the actor is engaged in or an accomplice in the commission of robbery, rape, arson, burglary, kidnapping, or felonious escape

210.6(3) Aggravating circumstances for 1st degree murder


(a) Committed by a convict under sentence

(b) Defendant convicted of another murder/felony involving violence

(c) Victim committed another murder at the same time

(d) Knowingly created a risk of death to many persons

(e) Felony murder (see presumption for recklessness)

(f) Committed for the purpose of avoiding/preventing arrest or to effect escape

(g) Committed for pecuniary gain

(h) Especially heinous, atrocious, or cruel, manifesting exceptional depravity



2) Manslaughter




a) Voluntary (heat of passion) – companion to intent to kill murder




b) Involuntary



3) Negligent homicide

4) Justifiable homicide


I) Deliberation and Premeditation



1) Common law murder: unlawful killing of a human being with malice aforethought




a) “malice aforethought” had four general definitions





1. Intent to kill





2. Intent to do serious bodily harm





3. “Depraved heart”





4. Felony murder (murder in the commission of a different felony)




b) HOP reduced murder to voluntary manslaughter



2) 1794 in Pennsylvania – degrees of murder




a) 1st degree – intentional murder with premeditation and deliberation




b) 2nd degree – everything else (no premeditation or deliberation)




c) Everything is 2nd degree unless P and D are proved




d) Only 1st degree was punishable by death



3) State v. Guthrie

a) Stabs co-worker in the neck with a folding knife after some joking around in the kitchen and decedent flicking defendant in the nose with a towel

b) Hinges on the difference between intentional killing and premeditation and deliberation

-LaFave: Premeditation = actual reflection; Deliberation = capable of reflection

-Other sources: Premeditation = quantity of thought (twinkling of eye, sufficient duration, etc.); Deliberation = quality of thought (planning, appreciation of consequences, “think twice”, rethink, etc.)

c) Takes deliberate actions, but they are in the heat of the moment, little evidence of planning, but still convicted of 1st degree murder, SC allows that they have defined themselves into a corner and basically said 1st degree murder is intentional intentional murder, not useful



4) Anderson (Sup. Ct. CA)




a) Case where man brutally murdered little girl




b) Court used an evidentiary approach





-Planning






-Sent brother on an errand

-Not clear if this is evidence of planning to murder or planning to do something (sexually molest her?)

-Evidence he tried to hide the murder only speaks to his desire to avoid punishment, not that he exhibited premeditation and deliberation (in fact they suggest he had no plan)





-Motive (no clear motive)

-Nature of killing

-Horribly brutal: argues against P&D, he would have planned better if he knew he was going to commit the crime




c) SC reduces charge from 1st to 2nd degree murder

-Seems morally repugnant to reduce the charge, but there is no evidence of P&D

-Begs the question: does P&D test make any sense for classifying murder, would something else work better?  perhaps use P&D as factors, but not the distinguishing line

-MPC gets rid of P&D criteria

d) Might make most sense, since many states have abolished death, to do away with degrees altogether


J) Serious Bodily Injury and Murder

1) Historically inflicting serious bodily injury was equivalent to murder since medical science was crude at best therefore common law called equated it to murder

2) MPC abolishes distinction since SBI is covered by depraved heart murder (difficult to think of a situation where a defendant would inflict SBI without a depraved indifference to the value of human life)


K) Depraved heart homicide



1) Essentially super recklessness (embodied in MPC 210.2(b))



2) Hyam v. Regina




a) Lit fire in house of a neighbor killing neighbor’s two daughters

b)Jury instruction: intended to kill if it was highly probable the fire would result in death (depraved heart)

3) Some question between a subjective and objective risk

a) Is it about the risk actually taken (objective), or that the defendant thought they were taking (subjective)?


L) Involuntary Manslaughter



1) Reckless homicide (essentially companion to depraved heart murder)



2) Must be some evidence of subjective awareness of the risk (subjective standard)

a) Pointing a gun you know is defective and might go off at someone (US v. Escamilla)


M) Negligent Homicide



1) Negligence causes a death (usually vehicular)



2) Lowest morally culpable homicide


N) Felony Murder



1) Common law ( a homicide in the commission or attempted commission of any felony




a) Flipside of attempts

b) Purely harm based approach to crime ( there was a harm that should be punished, ignore the intent of the actor

c) Means any felony, no necessity that it be dangerous

d) MPC 210.2(b) allows some felonies to serve as an irrebuttable presumption of recklessness for establishing the mental state for murder

i) Likely unconstitutional, it removes the burden from the prosecution of establishing a culpable mental state

2) Makes murder a strict liability crime ( only culpable mental state is the one required for the felony, no required mental state for the murder




a) Could be the death of the victim, an accomplice, or a third party

b) Some statutes even allow the death to be caused by someone else (I rob someone, they shoot at me and miss killing a bystander I’m guilty of felony murder)

i) Proximate cause argument ( was the killing a “natural and probable consequence of the action?”

c) Applies to all accomplices as well

i) Agency theory ( you or your agent (accomplice) must be the proximate and actual cause of death (morally more satisfying) 



4) Policy Problems

a) Has been abolished or never existed in many countries, still the law in most jurisdiction in the U.S.

i) Unclear that we actually can prosecute more crimes with this statute than we can under other existing statutes ( what is gained?

b) Mens rea (where’s the guilty mind?)

i) Transferred intent ( intent from felony used for intent to commit murder

ii) Presumed intent ( commission of felony shows “bad mind,” the intent to cause harm ( if this is the case charge them with depraved heart murder, the felony murder statute is superfluous

iii) “constructive malice” ( committing the felony indicates that the culpable mental state exists

c) Modifications courts have made to limit felony murder


i) Impose only in the case of inherently dangerous/violent felonies

-Run into an objective/subjective problem (is the felony always dangerous, or dangerous in this situation because it resulted in harm?)

-Legislature generally requires that the felony be dangerous in the abstract and in the subjective situation

-Often an enumerated set of applicable felonies


ii) Merger doctrine ( must be two separate crimes 

-Assault with intent to injure leading to death is not felony murder

iii) Temporal connection between felony and homicide (res gestae “things done”)


-“immediately connected” – in the commission of the felony


-During escape

-Getting to a “place of temporary safety” generally breaks the causal chain, the homicide is then a new crime

d) Who does the killing (three sorts of tests)


i) Direct cause ( defendant does the killing

ii) Proximate cause ( killing was natural and probable result of felony, but for the felony the death would not have happened

iii) Agency ( defendant is responsible only for killings committed by an agent

5) Misdemeanor manslaughter ( like a scaled down felony murder rule, death takes place in the commission of a misdemeanor it is manslaughter


a) Totally rejected by the MPC

b) Usually only applied to malum in se crimes (where there is an inherent moral condemnation)

c) The misdemeanor must substantially contribute to the death (accidentally killing someone while driving with an expired license is not misdemeanor manslaughter)

d) Some states even require that the unlawful conduct amount to criminal negligence

6) Case: Goodseal – Prostitute Silky convinces Goodseal to help her basically rob a john, he slips on some ice, the gun he is carrying goes off by accident and he is charged with felony murder


a) Charged with and convicted of felony murder at trial level

i) Attendant felony – possession of a gun by a felon within 5 years of release from prison

b) Historically the crime had required a dangerous felony, but the new statute said nothing about dangerousness


i) Supreme court held that the statute still required a dangerous felony

ii) However, since the gun was used for intimidation here, that was dangerous enough

iii) Court seems to use a purely subjective test, difficult to see how gun possession with no intent to use it can be objectively dangerous




c) Mens rea analysis





i) Intent for murder is knowing possession of a gun

-Principle is to transfer the intent, but it’s difficult to see how knowing possession can be mutated into intent to murder

-Perhaps having the gun showed extreme recklessness

VII) Causation

A) Introduction



1) An act must be both the actual and legal cause of the harm



2) By requiring proof of causation we limit who is held criminally liable

3) Two kinds of causation: 1) Cause in fact “but for” cause, 2) Proximate cause – legal cause



4) Problems with causation:

a) Wrong type of harm ( only culpable for crime if harm intended corresponds to harm caused





i) Intend to shoot a pig, actually shoot a man ( wrong harm





ii) Throw a rock to break a window, hit a man ( wrong harm 

b) Wrong manner ( criminally culpable if harm intended is the harm that happened, even if it happens in a strange way

c) Wrong degree ( intend minor harm and end up with a major injury


i) This is where causation is usually fought


ii) Court generally holds people responsible


B) Cause in fact – the “but for” test



1) But for the defendant’s actions the injury would not have taken place

a) MPC 2.03(1)(a) – Conduct is the cause of a result when it is an antecedent but for which the result in question would not have occurred



2) Cases of disputed “but for” causation




a) State v. Rose – defendant hit a pedestrian and dragged them 600 ft





i) Issue was when did the pedestrian die

-If on impact, not crime it was purely an accident and the worst charge would be desecrating a corpse or something like that

-If the dragging was the cause of death then it is manslaughter





ii) Addresses concurrence of mens rea and actus reus

-The only culpable mens rea and actus reus was the dragging, if death occurred before the dragging then there was no crime ( criminal conduct had to cause the death

iii) Court ruled that there was no way to determine causation conclusively so a conviction of manslaughter could not be made

b) People v. Dlugash – shot someone in the face five times after he had already been shot in the chest multiple times


i) State could not prove that second assault was actually fatal

ii) This situation caused states to institute a “substantial factor” test – if conduct could have been a substantial factor in causing the death then that establishes causation ( no longer conclusive causation, but only probably causation



3) Other but for causation issues

a) Inevitable consequences – if you hasten a death you have committed murder, even if that person was going to conclusively die anyway

b) Year-and-a-day Rule – if someone dies within a year and a day of a crime then the person is the but for cause of the death

i) Many jurisdictions are getting rid of this rule because of medical improvements

ii) Some are modifying it to extend the time but making causation a rebuttable presumption


C) Proximate cause – the legal cause



1) Is the defendant the legal cause of the harm



2) Tests for proximate cause: (involves intervening causes)

a) MPC 2.03(2-3) – proximate causation is not established if the actual result is not within the purpose/contemplation of actor unless:


i) The harm is different in target or extent than that intended


ii) The actual harm is not too remote or accidental to have a just bearing

b) LaFave-Scott test:


1) Two kinds of intervening cause:

a) Coincidental – defendant put person in a place at a time which then allowed something to happen (confluence of events)



b) Responsive – actions taken because of defendant’s actions


2) A defendant is not guilty if:

a) Harm resulting from a coincidental intervening cause is unforeseeable (i.e. victim runs away and is stuck by lightning)

b) Harm resulting from a responsive intervening cause is both unforeseeable and abnormal (victim runs away, into traffic and gets stepped on by a rampaging elephant)




c) Apply the tests to each element that contributed to the harm

3) Case: Kibbe v. Henderson – defendants robbed decedent, who was extremely intoxicated at the time, and left him by the side of the road


a) Kibbe was struck and killed in the middle of the road


b) Defendants argued that they were not the proximate cause of the death


c) Apply the tests for each contributing element



a) Driver




i) MPC ( chance of being hit is neither remote or accidental




ii) L-S ( foreseeable coincidental event



b) Victim’s movements




i) MPC ( chance of movement is not remote or accidental




ii) L-S ( foreseeable, and could be coincidental or responsive

VIII) Rape

A) Common law origin



1) Evolved from the crimes of adultery and fornication




a) Fornication: consensual sex outside of marriage (criminal act)




b) Adultery: sex with someone other than your spouse



2) Rape was originally considered a type of property crime




a) A woman was the property of either her husband or her father




b) Assault against a woman was attacking that property



3) Elements




a) Carnal knowledge of a woman




b) By force




c) Against her will (she was required to exhibit utmost force)



4) Victim had to have corroborating evidence that she resisted



5) Marriage was conclusive evidence of consent ( a man could not rape his wife


B) Modern standards for rape



1) Changes in the elements



a) Has been extended to cover virtually all sex acts




b) No requirement for corroboration




c) Crime has been made gender neutral




d) No longer require resistance



C) What is protected by rape statutes ( two views



1) Physical autonomy (views rape as a crime of violence)




a) If that is the case then it could be prosecuted as a simple assault



2) Sexual autonomy (views rape as a sexual crime)




a) Protects the right not to have sex with someone



3) May be a hybrid of the two, but different statutes emphasize different aspects


D) Mental state in rape

1) At common law rape was essentially a strict liability crime, there was no explicit mens rea requirement


a) No reasonable belief defense

b) No mistake of fact defense (couldn’t rape your wife and having sex with someone who wasn’t your wife was a crime, therefore you knew you were doing something either illegal or immoral, so there was no defense)

c) The force requirement essentially negated the need for mens rea, overcoming the resistance indicated that the perpetrator intended to have sex against the woman’s will

d) As the force requirement was decreased the question of mental state became more important because there was no independent means of verifying it ( how to tell rape from consensual sex?

2) The MPC has no express mental state so it requires that recklessness be applied to each element


a) Some scholars suggest applying a negligence standard

i) Should men who negligently think a woman is consenting be held criminally liable?

ii) Objective or subjective test?


b) Some even suggest making rape a strict liability offense hinging on consent

3) Consent – 3 general types


a) No-means-no ( once victim says no any further action is rape

b) Absence of yes means no ( the lack of affirmative consent means lack of consent

c) Yes-means-no ( applicable in habitually abusive relationships where the woman may lack the ability to consent or not consent


i) Difficult to judge where to draw the line on this one

d) Should this be an objective (judging woman’s conduct by societal standards) or subjective (the specific woman in the situation) standard

4) Rape is an unusual crime because it involves the mental state of both the victim and the perpetrator

5) Fraud and consent


a) Fraud in the factum (didn’t know she was consenting to sex) is rape


b) Fraud in the inducement is a gray area

i) Treated as a contract situation then it could be viewed as criminal fraud and therefore a rape

ii) How far do we take this, where is the line between seduction and rape?

iii) Some states hold that fraudulently obtained consent is rape and allow juries to determine if the consent was given as the result of fraud



6) Why have a force requirement at all?

a) Should lack of consent be sufficient, or must there be some sort of force (goes to the question of whether we are punishing violence or protecting sexual autonomy)

b) Perhaps institute degrees of rape and use force to gauge the seriousness of the offense (sexual imposition vs. rape, rape by fraud, something like that)

c) Force requirement ensures that sex truly was non-consensual ( helps to establish the mental state of the defendant

d) Could remove the force requirement altogether ( the standard could become carnal knowledge of a person against their will knowing it is against their will (or reckless too I suppose)


E) Case: Alston – rape of a woman in an ongoing and somewhat abusive relationship



1) Facts:




a) Six month relationship involving some violence




b) She ended it

c) He showed up at her school, intimidated her, seemed to compel her to accompany him to a friends house where they had sex

d) She said she did not want to have sex but did not physically resist



2) Statute: vaginal intercourse by force and against victim’s will



3) Findings of the court




a) It was against her will based on her conduct and her testimony




b) Could not find a sufficient basis for force

i) Seems to conflict with the idea of self defense where knowledge of past actions can contribute to the determination of reasonableness of response

c) Divided the encounter into a series of discrete times, then looked at force in those times, did not allow previous force or history of violence to influence decision

4) Court establishes a sort of “super” lack of consent for consensual sexual relationship – there has to be an even stronger indication of non-consent if they are in a continuing sexual relationship ( expectation of sex?

IX) Defenses

A) Types of defenses



1) Failure of proof (internal defense) – prosecution fails to prove an element of their case



2) External defenses – I did it but...

a) Excuses – action taken was not a response society approves of, it should not be repeated in similar circumstances, but defendant is for some reason less morally blameworthy ( you did the wrong thing, but...


i) Heat of Passion


ii) Insanity


iii) Diminished Capacity



-Intoxication sometimes

b) Justifications – person responded in an appropriate way and should respond that way in the future ( you did the right thing


i) Self Defense (defense of others, etc.)


ii) Duress


iii) Necessity


B) Insanity (excuse)



1) Purpose of an insanity defense

a) Don’t want to punish someone who truly lacks the capacity to form the culpable mental state

b) Allows people who need help to get it

c) Addresses the purpose of criminal law


i) Utilitarian (deterrence, incapacitation, rehabilitation)

-All convicting an insane person would do is incapacitate them, and the insanity defense allow for that anyway, you cannot deter or rehabilitate conduct that someone doesn’t know or cannot know is wrong





ii) Retribution (punish those who commit a social harm)

-We really only want to punish those who choose to do wrong, comes back to the mental state again



2) Tests for insanity




1. M’Naghten 

-Cannot understand the nature or quality of their acts or lacks the capacity to tell right from wrong

-Usually use a subjectively morally wrong test




2. M’Naghten plus irresistible impulse





-Lack the ability to control your actions ( only punish voluntary acts




3. “Durham” product test (but for test)

-Action is the product of the mental disease or defect (but for the disease the crime would not have taken place)

-Widely criticized because it focused simply on whether or not someone had a mental disease or defect and ignored the M’Naghten and irresistible impulse factors 

3a. Justice Bazelon’s dissent in Durham: can defendant be justly held accountable




4. MPC – modification of #2

-Previous standards were too rigid, required absolute inability to control action or determine right from wrong

-MPC says – lacks a substantial capacity to appreciate wrongfulness or conform behavior to societal expectations




5. Congressional test (after Hinckley)

-Severe mental disease or defect that caused defendant not to know the nature or quality of their acts or to determine right from wrong

-Hinckley was tried in D.C. which used a “product” test and under that test he was insane (under any other test he would not have been insane)



3) Notes on insanity




a) All tests require that an actual mental disorder exist




b) Courts do not view addiction or other physiological defects as mental disorders

c) Even if someone wins on an insanity defense they are still incarcerated until they no longer present a threat to society

d) This is a situation where the defendant admits to committing the crime but is not punished for it

i) Speaks to the mental volition of the act as opposed to the physical volition (which clearly existed, the act happened)


C) Diminished capacity (excuse)

1) A form of mental unsoundness less than insanity but sufficient to make it impossible to form the requisite mental state to commit a crime


a) How much mental state is required to form an intent?


b) If defendant is so defective how can he function and how is he not insane?

2) Historically two kinds of diminished capacity defenses:


a) Negate the mens rea (only one still in effect where the defense still exists)

b) “Moral turpitude” test ( defendant is not really morally responsible for their actions (the Twinkie defense of Dan White)

3) Approaches courts take to the defense


a) Negate mens rea


b) Negate specific but not general intent crimes

i) Idea is that specific intent crimes require a more complicated mental state


c) Negate premeditation and deliberation (mitigating factor)


d) No evidence of diminished capacity

4) Often difficult to reconcile this with Due Process

5) Distinction between insanity and diminished capacity


a) With insanity even a prevailing defendant is incarcerated


b) With diminished capacity a prevailing defendant goes free

6) Why is diminished capacity not allowed by some courts to negate mens rea


a) Inherent distrust of testimony about mental defects

i) Are psychiatrists really well equipped to testify on or evaluate the ability of a defendant to form a mental state?

ii) Evidence might be so confusing as to be useless or prejudicial to the jury

b) Likelihood that the defense will be over used ( the difficulties in evaluating the defense will outweigh its usefulness

7) Case: State v. McVey – broke out of a work camp, stole a car, evaded arrest, and claimed diminished capacity

a) Charged with stealing a car which required specific intent to possess stolen property (the car)

b) Defense wanted to argue that McVey lacked the capacity to form the mens rea ( intent to possess the stolen car


i) The trial court rejected diminished capacity argument to negate mens rea

ii) Supreme Court agrees saying the theft was a general intent crime and diminished capacity can only be used to negate a specific intent


D) Intoxication (excuse)



1) Two classes




a) Voluntary – you know you are taking something that will intoxicate you




b) Involuntary – no knowledge you are becoming intoxicated, result of:





i) Coercion





ii) Unknown composition of materials taken (“groovy” pill)





iii) Prescription drug with unexpected effect/interaction



2) Voluntary Intoxication

a) Generally only allowed to negate the mens rea of a specific intent crime (common law rule)

b) MPC 2.08 – Intoxication is a defense if it negates an element of the offense UNLESS: if the requisite mental state is recklessness and but for the intoxication he would have been aware of the risk, the unawareness of the risk does not negate the element

i) If defendant had not been intoxicated they would have been aware of the risk and would have known taking the risk was reckless, being drunk was reckless, therefore defendant had the culpable mental state, I think

c) Case: Montana v. Egelhoff (US 1996) – Egelhoff got loaded with a couple of new friends then shot them in the back of the head, one shot each

i) Montana does not allow evidence of voluntary intoxication to negate mens rea

ii) Defense argued that Egelhoff was so intoxicated he could not physically have fired the shots to kill the two victims

iii) Eventually took an appeal to the Supreme Court on Due Process issues


a) Justice Scalia (writing for four justices)

1) Treat Montana statute as an evidentiary rule, simply says this is not appropriate evidence, therefore it should not be admitted

2) The right being violated (admitting evidence of voluntary intoxication) must be a “fundamental rule of justice”

a) No historical basis for voluntary intoxication as a defense ( being drunk was viewed as bad

b) Some jurisdiction allow voluntary intoxication to negate specific intent, but this was not common at the time of adoption of the 14th amendment so cannot be viewed as a fundamental right

c) There are sound policy reasons to reject the defense






b) Justice Ginsburg (concurring)

1) This is not an evidentiary rule, but a substantive re-definition of the crime, voluntary intoxication does not negate mens rea, period ( states are allowed to define crimes in whatever way they see fit

2) Use surrounding circumstances to infer intent ( would this be enough to convict a sober person with intent?






c) Justice O’Connor (for four justices)







1) Statute is an evidentiary rule

2) Rejecting voluntary intoxication evidence lightens the burden on the prosecution unjustifiably

3) States are free to define statutes, but once they do they must allow defendants to enter evidence to refute an element of the offense



3) Involuntary intoxication

a) Many states use a temporary insanity standard for involuntary intoxication ( if you are involuntarily intoxicated and so out of touch that you meet the insanity criteria you can raise the defense to negate mens rea

i) High burden, so intoxicated that you can no longer differentiate right from wrong or conform your actions properly

b) Case: Minneapolis v. Altimus (SC Minn. 1976) – defendant on Valium by prescription is involved in a hit an run accident and evading arrest, claimed he was involuntarily intoxicated and unaware of his actions


i) Trial court rejected involuntary intoxication defense

ii) SC Minnesota reverse saying he should be allowed to introduce the evidence to negate mens rea

iii) Involuntary intoxication negates mens rea if it led to the defendant meeting the insanity criteria (here nature and quality of action or right from wrong, no irresistible impulse)

iv) Dissent argues the MPC test is more appropriate, includes inability to conform behavior to societal standards


E) Self defense (justification)



1) Elements




1. Threat of bodily injury (words are not sufficient)





a) Cannot retaliate for a past wrong




2. Threat must be unlawful




3. Imminence/Immediacy

a) May serve as a proxy to be sure there is no other alternative than force to deal with the situation




4. Defense must be necessary




5. Force used must be proportional





a) Meet non-deadly with non-deadly





b) Can meet only deadly with deadly




6. Belief you had to protect yourself

a) At common law this was an objective belief, was your response reasonable to the situation and the likelihood of harm

i) The reasonable person used for generally includes factors such as history and the surrounding circumstances, but generally not factors like personal beliefs or prejudices

b) MPC makes it an honest (subjective) belief

i) If you are reckless or negligent in having your belief you can be convicted of a reckless or negligent crime




7. Cannot be the aggressor

a) To become an aggressor you must commit an affirmative unlawful act that is likely to provoke a physical response

b) Can regain your right to self defense if you have taken steps to remove yourself from the situation but are being pursued ( if you are not allowed to withdraw and get away, only alternative is to defend yourself




8) Duty to retreat?





a)Non-deadly force ( no duty to retreat





b) Deadly force






i) Majority view ( no duty to retreat






ii) Minority view ( duty to retreat to avoid using deadly force

c) There is only a duty to retreat if you know, subjectively, that you can do so in complete safety

d) “Castle doctrine” – never a duty to retreat in your own home



2) Policy considerations

a) Why no duty to retreat?

i) Testosterone factor – we do not want to require people to back down in the face of aggression

ii) May also address a safety issue, people might tend to retreat even if they do not know for sure they have a safe avenue of retreat if they are generally required to retreat

iii) Also rubs society the wrong way to allow bullies to win ( requiring retreat allows the bully to win




b) Self defense is a justification, not an excuse

i) Society views the response of force to force as acceptable, even commendable, we want people to act this way so we allow the defense




c) Special case “battered woman syndrome”





i) Here the situations becomes very murky

ii) Often involves a response to a repeated cycle of violence (buildup, act, remorse, repetition)

-The woman will often attack or kill the abuser at a time relatively distant from the violence when they are posing no objective threat (while abuser is asleep for example)

-Should she get a self-defense defense?

iii) Often a situation where the criminal justice system has failed, if this is the case does she have more of a justification?

-Society often seems to indicate we would rather have her get herself out of the situation, at whatever personal cost, than allow her to kill her abuser – we value even his life

iv) Some courts have allowed this defense by saying the woman, as a result of prolonged abuse, has a heightened sensitivity to impending harm, so she is better able to gauge its immediacy




d) Other “self-defense” situations





i) Defense of others

-At common law could only assert self-defense if the third party had a right to self defense objectively

-This requirement has been relaxed to a reasonable belief standard ( if you reasonably believe they needed defending then you can defend them





ii) Defense of property






-Can never use deadly force to defend property





iii) Imperfect defense

-If the action was not objectively reasonable but was subjectively reasonable some jurisdiction allow a reduction in crime from murder to manslaughter

3) Case: US v. Peterson – Defendant shot someone who was stealing the windshield wipers from his car

a) Defendant was not given the defense because he was the aggressor (took an affirmative illegal action by threatening to kill the decedent and pointing a gun at him)


F) Necessity (justification or excuse, depends on scholar)



1) Balancing act between societal values and criminality of the act



2) Factors for the defense:




1. Clear and imminent threat of harm





-Damage to reputation is not sufficient




2. Objectively effective action





-Action is likely to stop or reduce the threatened harm




3. No legislative foreclosure





-Legislative action has not specifically foreclosed the action taken

-Argument for necessity is that this is a societal good, but the legislature is intended to speak for society, how can you be doing a societal good if you are conflicting with the laws created by the representatives of society




4. No legal alternative





-Exhausted all other means of affecting change short of illegal activity




5. Harm caused is less than the harm avoided





-Uses an objectively reasonable standard

-Person can be wrong in their perception of the situation (objectively reasonable standard looks at the situation as it appeared to the actor)

-Addresses the question: would we want this person to act this way again, if so it’s an excuse, if not no defense

-However, even if there is a mistake, the actor had to act in an objectively appropriate way (art lover can’t kill a child to save a painting)




6. Very clean hands

-Actor can’t have contributed to the situation then plead necessity when breaking the law to get out of it



3) Policy issues




a) Granting necessity defenses might encourage others to commit the same action





i) Conversely, denying the defense might stop them from trying to use it

b) Granting necessity defenses could potentially lead to anarchy ( people will simply ignore legislative action and break the law if they disagree with it, citing necessity as a defense

4) MPC 3.02 (Choice of Evils): 

1) conduct which the actor believes to be necessary to avoid harm or evil to himself or to another is justifiable, provided that:

a) The harm or evil to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

b) Neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

c) A legislative purpose to exclude justification claimed does not otherwise plainly appear

2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded is unavailable in prosecution for any offense for which recklessness or negligence suffices to establish culpability



5) Necessity defense at common law




a) Originally limited to natural disasters

i) These were the sorts of cases where the defense had been raised, so judges began to perceive that these were the only sorts of situations where the defense was appropriate

ii) MPC abolished that perception




b) Necessity was never a defense for homicide

i) Basically speaks to the idea that we want someone to explore every other possible alternative before taking a life (don’t want to create situations where we allow killing)





ii) MPC allows it as a defense to homicide, but the burden is high




c) Required that party asserting necessity was not at fault

i) MPC has softened this, but if you are negligent or reckless in creating the risk you cannot plead necessity to a negligent or reckless crime



6) Cases:

a) State v. Warshow (1979) – protesters blocking people from entering a nuclear power plant to start it up after servicing

i) Court found the protestors failed to show that there was an imminent threat of harm that they were preventing and that the legislature had approved nuclear power plants, therefore they were acting in direct contradiction to a legislative intent

ii) Dissent argued that while the defense might not be compelling they had shown their reasonable belief that they were preventing harm and that no alternative action was available to them to prevent the harm




b) Dudley and Stevens – cannibalism on a life boat (killed an ate the ship’s boy)

i) Judge found Dudley guilty of murder but arranged a pardon to avoid public outcry

ii) Public firmly held that Dudley had acted properly, he was justified

iii) Should Dudley have been given a necessity defense?


a) Arguments for:

i) Numbers game – killing one saves three (social utility argument)


b) Arguments against:

i) One life is never more valuable than another (moral imperative to save the life of another rather than kill to preserve your own)

ii) Choice of evils – should not allow truly innocent person to be harmed to save someone else (unwilling organ donor)


G) Duress (excuse or justification, scholars are conflicted)



1) Common law elements (very similar to necessity)




1. Threat of death or serious bodily harm




2. Reasonable belief that the threat would be carried out




3. The threat had to be imminent




4. No reasonable means of escape




5. Party asserting defense was not at fault in creating the situation



2) MPC 2.09 Duress

1) It is an affirmative defense that the actor engaged in conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist

2) Unavailable if actor recklessly or negligently placed himself in the situation if recklessness or negligence is the required mental state for the crime

-MPC allows duress as a defense to murder but relies on a reasonable person standard to evaluate the threat (reasonable firmness to resist)

-MPC also relaxes the level of the threat imposed and the imminence of the threat using a reasonably objective standard



3) Purpose of the duress defense




i) Excuses understandable actions



4) Difference between necessity, duress, and self defense




a) At common law





i) Duress applied only to threats by persons





ii) Necessity only applied to natural disasters





iii) MPC makes no such distinction

b) In duress the harm is done to a third person even though you are threatened unlike self defense where the harm is done directly to the person making the threat

c) At common law duress and necessity are never defenses to murder


i) The MPC relaxes that provision

ii) Most states do not allow duress as a defense to murder, although some allow it as an imperfect defense to reduce the crime to manslaughter



5) Duress and heat of passion

a) Seems irreconcilable that we allow the heat of passion defense to reduce murder to manslaughter, but not a duress defense


i) We allow people to kill out of anger, but not out of fear

ii) Speaks to the idea that in heat of passion killings the victim is somehow morally culpable, but in duress they are innocent

iii) Duress also has a temporal element to it, there is the idea of a period of reflection (the defendant chooses his life over another) that is absent in heat of passion

6) Case: LaFleur – claimed duress in committing murder (his accomplice supposedly forced him to shoot the victim, fails for all kinds of reasons)


H) Justifications vs. Excuses



1) Why the distinction?




a) Idea of sending a clear moral message





i) Justification is commendable action





ii) Excuse is action we understand but do not approve of



2) Accomplice liability




a) If an act is justified then accomplices have not committed a crime either




b) If an act is simply excused then an accomplice can be held criminally culpable

X) Attempts

A) Origins of the concept

1) At very early common law there was no attempt, either the crime was completed or it was not – “a miss was as good as a mile”

2) This view was unsatisfying, it seemed wrong to allow someone to avoid punishment simply because they failed to complete the crime ( created the concept of attempts

3) Standard is generally that the person has to take a substantial step towards the completion of the crime for it to be an attempt (more on this in acts below)

B) MPC 5.01 Criminal attempt: A person is guilty of attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

a) purposely engages in conduct which would constitute the crime if the attendant circumstance were as he believes them to be; or

b) when causing a particular result is an element of the crime does or omits to do anything with the purpose of causing or with belief that it will cause such a result without further conduct on his part; or

c) purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime


C) Mens rea



1) People v. Harris



a) Facts:

i) Harris was fighting with his girlfriend, as she drove off he shot out the back window of the car

ii) Bullet was found on the left side of the back seat




b) Harris was charged with attempted murder

c) The court found that for someone to be convicted of attempted murder the prosecution must show and the jury must find that they intended to cause a death, not simply to cause great bodily harm


i) For an attempt you must intend the consequence of the completed crime



2) Why the heightened mens rea in attempts?

a) Logical impossibility ( cannot attempt something you do not intend ( cannot attempt murder without intending to cause death

b) Also we do not want to convict someone of attempting a crime if they had decided not to commit the crime ( require a clear and unambiguous mental state

c) Should this be more of a “but for” type test ( but for an element not taking place the person would have committed the crime?



3) Culpable mens rea in attempts:

a) Result crime ( must intend the specific result prohibited (do not need to know the result is illegal, you simply must want it to come about)

b) Conduct crime ( must have the specific intent to engage in the prohibited conduct

c) Attendant circumstance ( look to the culpability in the completed crime, if there is no underlying mens rea requirement then there is none in the attempt either (attempted statutory rape does not require knowledge that the girl was under age, only an attempt to engage in sexual intercourse)

d) Seldom punish someone for attempting a crime that creates no social harm

i) e.g. Someone attempting to drive blindfolded stopped before they actually drive

ii) Goes to the question of how you punish attempt to commit unintentional conduct (reckless conduct)



4) Attempted felony murder

a) Felony murder exists to punish an unintentional death committed in the course of a felony

b) If there is no intent to commit the murder then how is it possible to commit the attempt

c) This sort of statute would punish every felony as attempted felony murder


D) Actus reus

1) Difficult to define exactly how much of an act is required to convert a pure mental state into an attempt – acts lie along a continuum

a) For completed crimes there is usually lots of conduct with the mens rea limiting and determining the crime

b) For attempts there is lots of culpable mens rea with the conduct limiting and determining the crime

c) The tension is, how far do we allow or require the defendant to go before we determine they have attempted a crime


i) Usually a jury question

ii) Don’t we have a moral responsibility to try to stop people before they complete a crime?

2) Tests:


a) Last act before completion – Eagleton (underweight loaves case)



i) The existence of an additional necessary step negates the attempt



ii) Addresses the conclusiveness of intent to complete the crime



iii) Is this appropriate – should the murderer have to pull the trigger


b) Dangerous proximity – Rizzo (driving around looking for someone to rob)



i) The possibility of completing the crime must exist



ii) White (poisoning his mother but she dies of a heart attack) fails this test

c) Probable desistence test – Skipper (prison break with hacksaw blades in the bread)


i) “Mere preparation” is not enough

ii) Basic question: would a reasonable person have desisted before this point




d) Equivocality – Bowen (stealing jewelry from an elderly woman)

i) Could the conduct by itself absent all other evidence conclusively show criminal intent (snap-shot test)

ii) There must be an overt act for liability




e) Substantial step – MPC (how far on the continuum has defendant come)





i) Is the act “strongly corroborative” of defendant’s intent




f) Indispensable element – Orndorff (Jamaica switch bunko scheme)

i) Tries to determine if there is some indispensable element of the crime that must be fulfilled before the completed crime can take place ( this element must be established for the attempt to be made

ii) Difficult to determine what is the “indispensable” element for the crime


E) Why punish attempts?



1) Person attempting a crime may actually be more dangerous (may try again)

2) Some attempts still create social harm, even if it differs from the harm prohibited by the statute being violated

3) Deterrence

a) Since penalty is less than the penalty for the completed crime there is little chance of general deterrence


i) Might argue you stop people from even initiating the first step

b) May serve specific deterrence function (by punishing the attempt you may stop the completion of the crime in the future)



4) Why punish less harshly?




a) Actual harm created is usually less than the social harm prohibited





i) Are they really less morally culpable simply because they failed?




b) Punish the social harm




c) From the view of moral culpability the punishment should be identical





i) Potentially this may not always be the case  (bell-curve view)

XI) Impossibility (special case of attempt)
A) In these situations the actor has the requisite mens rea to commit the crime and even performs a complete attempt to bring the crime about, but the crime cannot take place because an essential element is missing ( the crime is impossible, so when should the action be considered an attempt?


B) Classes of “impossible” crimes



1) At common law:

a) Legal impossibility (defense to attempt) – even if the defendant completed every act they intended to complete they would not have committed a crime ( the outcome they intended was not criminal, even though they thought it was and intended to commit the crime


i) Unclear what crime to charge in this situation

b) Factual impossibility (no defense) – the outcome they intended would have been criminal if the conditions they believed to exist actually did, however some element was missing so the crime could not be completed

c) Difficult to rationally differentiate between crimes that are factually and legally impossible

i) How do you classify shooting at an empty bed?



-Legally impossible (no crime) – an empty bed cannot be murdered

-Factually impossible (criminal) – the action would have been an attempt to kill if the victim had been in the bed



2) Modern legal impossibility:

a) “hybrid” impossibility – the actor’s goal is illegal but cannot be achieved due to a factual mistake and not a mistake about the law (essentially the same as factual impossibility)


i) Discounted as a defense in most courts

b) “true” impossibility – conduct was in fact not a crime


i) Still a defense

c) “inherent factual impossibility” – the attempt is so weak that the crime could not possibly be completed

i) Generally not an issue, no police officer or prosecutor would charge for this kind of conduct


C) What are we punishing with attempts?

1) If we are punishing harm then impossibility should always be a defense since no harm can possibly take place

2) If we are punishing moral culpability then impossibility should never be a defense since the actor did everything in his power to commit a crime with the full intention of causing it to come about and failed because of some factor completely beyond his control

XII) Accomplice Liability

A) Accomplice liability punishes the guilt of the primary actor

1) Culpability is derivative from the liability of the primary actor AND requires a culpable mental state



2) As with all crimes must prove both the mens rea and actus reus


B) Actus reus



1) Three types (first two most common):




1. Assistance – directly aid in commission of the offence




2. Encouragement – no direct aid, but cheer them on

a) Remaining silent is no encouragement and does not make someone an accomplice – Pace v. State
3. Legal duty to act but fail to do so (parents intentionally subjecting children to harm)

2) The accomplice’s action does not need to be the “but for” cause of the offense for them to be liable as an accomplice, they need simply facilitate completion of the offense

a) Addresses the fact that proving that accomplice encouragement actually contributed to the consummation of the crime (or more appropriately that the crime would not have taken place without the encouragement)



3) Cases:




a) Hicks v. US – not liable as accomplice to murder

i) Acts: encourages victim to come out of his house, tells victim to take of his hat and “die like a man”, rides off with the actor (not sufficient to show encouragement)

ii) Court holds that the actus reus is facilitation or encouragement

-If accomplice is willing to help but does not and does not indicate his willingness to help he is not guilty

-Culpable assistance can be trivial ( verbal encouragement

-Assistance need not be significant part of causation


C) Mens rea (two components)



1. Intent to facilitate the conduct prohibited by the offense

a) Also covers acts that are the foreseeable consequences of the acts you intended to assist

b) Accomplice does not have to know the conduct is illegal when giving aid to be culpable as an accomplice, they need only intend to encourage/assist the primary actor



2. Mens rea of the underlying crime


D) Punishment 

1) Accomplices may be punished as severely as the primary actor




a) Seems to relate to the harm based approach to punishment

2) The principal and accomplice may be guilty of different crimes because they have different culpable mental states

a) e.g. Principal could act in the heat of passion while the accomplice acts with premeditation and deliberation (Othello)

E) At common law knowledge that an accomplice was assisting with a crime was sufficient for culpability, the crime did not have to be their purpose

1) Modern formulations require that the crime be the accomplice’s purpose ( knowledge that a crime may take place is not sufficient

2) Allowing knowledge as the standard could eventually lead to recklessness (they disregarded a substantial likelihood) or perhaps even negligence (they should have known) that a crime would take place

F) Accomplices are liable for the intended crime AND all of the natural and probable (foreseeable) outcomes of the intended crime (murder in the commission of robbery, etc.)

XIII) Conspiracy (sort of super accomplice liability)

A) An agreement between two or more people to commit an offense



1) Very open ended



2) Can cover a legal outcome achieved by unlawful means



3) Prosecutors love this crime because it makes their job easy

a) Exception to hearsay rule ( any admission by a coconspirator within the context of the conspiracy is admissible

b) Allows joint trials and great latitude for entry of evidence

c) “Slight evidence” rule

i) Once a prosecutor establishes the existence of a conspiracy he needs only slight evidence to show that a defendant is a member

ii) Since conspiracies can be hard to prove we allow slight, but telling, evidence to be enough to show involvement

4) Can conspire to commit reckless conduct but cannot conspire to commit reckless (unintentional) harm

a) Can conspire to drag race (reckless driving) but not to commit felony murder


B) Actus reus

1) The actus reus is the agreement NOT the offense the conspiracy is formed to complete


a) No requirement that the parties know the conduct they are agreeing to commit 


is criminal, only that they agree to commit the conduct



2) This punishes steps even earlier than attempts (before any act is taken really)



3) Some jurisdictions require an overt act




a) This can be very minor and does not have to be the actus reus of the offense




b) Helps to establish the existence of the agreement

c) The Supreme Court has ruled that there is no constitutional requirement for an overt act



4) Does not require an express agreement, only a “tacit understanding”




a) Prior conduct and circumstantial evidence are sufficient to support this element


C) Mens rea (two components)



1. Intent to agree



2. Intent to achieve the objective of the conspiracy (specific intent)


D) Knowledge about a conspiracy

1) A conspirator does not have to know all of the members of a conspiracy or all of the intended acts to be culpable for them ( only requires an agreement to commit a crime


a) Pinkerton ( conspirators are liable for any conduct of a coconspirator that is:



1. Within the scope of the conspiracy



2. Done in the furtherance of the conspiracy

3. Reasonably foreseeable as a necessary or natural consequence of the conspiracy

2) At common law it had to be a bilateral agreement ( both parties had to agree to commit the crime

3) The MPC made it a unilateral agreement ( a party is guilty if they agree to commit a crime, regardless of the intent of the other party

a) Focuses mainly on the acts of the individual in determining complicity in a crime rather than the existence of the conspiracy alone

4) Many courts stretch knowledge about a conspiracy into intent to join the conspiracy


a) Often view an ongoing relationship between parties as evidence of a conspiracy

5) Factors to consider when determining if knowledge of criminal activity makes a person a member of a conspiracy


1. Nature of items being sold (are they lawful and easily obtainable)

a) Falcone – selling sugar, yeast, and cans did not make them part of a conspiracy because the items were innocent and easily obtainable

b) Direct Sales – selling large quantities of morphine made them part of the conspiracy because there was no conceivable lawful use for those products




2. An interest in seeing the venture succeed

a) Peoni – A sold counterfeit bills to B who sold them to C, A and C were not conspirators because A had no interest in C passing the bills as legitimate




3. Are goods sold at an excessive price/profit




4. How much of total sales are done with the conspiracy




5. Does the seller solicit business from the conspiracy



6) Common law “corrupt motive” doctrine ( ignorance of the law defense

a) If you are conspiring to do something that you do not know is unlawful you are not considered part of a conspiracy

i) Allows someone who has not committed a crime a way to avoid culpability if they are not aware that their conduct is criminal or their objective is illegal ( goes to moral culpability




b) Restricted to malum prohibitum crimes




c) Abolished in MPC and modern jurisdictions

7) Modern trend of conspiracy requires that the object of the conspiracy be a crime or the means to achieve the object be criminal (it must involve criminal conduct)


E) Party dimension



1) “Wheel” conspiracy (central actor with many “spokes” connected to him)

a) Generally these involves multiple separate conspiracies unless there are connections between the spokes or they all have a common interest in the overall conspiracy succeeding

b) Kotteakos – (conspiring to obtain fraudulent loans) – Brown was guilty of 31 conspiracies while each of the spokes was guilty of only their own conspiracy to obtain a false loan (no interest among them to make further a single overall criminal aim)

c) Anderson – (abortion provider and facilitators) – considered a single conspiracy because each facilitator had an interest that the overall criminal activity succeed

d) In these cases the “hub” had an interest in the activity being viewed as a single conspiracy while the “spokes” do not

2) “Chain” or “branching” conspiracies ( standard drug distribution system, break a link and the conspiracy fails

a) Blumenthal – (whiskey distribution) – all of the members are guilty of conspiracy because they all have an interest in seeing the enterprise succeed



3) Wharton’s rule ( exception to general conspiracy law

a) A crime which requires more than one person cannot be charged as both the substantive crime and a conspiracy (seems to go to double jeopardy)


i) The act subsumes the agreement to commit the act

b) Historically applied to adultery, incest, bigamy, and dueling

c) “third-party” exception ( if more than the requisite number of people to commit the offense are involved then it can be charged as a conspiracy

d) Supreme Court views this as a situation of statutory interpretation, so if the statute specifically allows prosecution of conspiracy there is no constitutional prohibition against prosecuting the crime and conspiracy


F) How this differs from accomplice liability



1) No derivative liability – everyone is a principal



2) The agreement is sufficient, no underlying crime must take place



3) The underlying offense and the conspiracy are separate offenses, they do not merge




a) The group activity is the societal harm of a conspiracy

b) People who enter into an agreement are more dangerous and less likely to desist


H) Why prosecute conspiracy?



1) Theoretically this could stop a crime before any actual act has taken place

2) Under accomplice liability we can prosecute for the natural and probable consequences of their actions

3) Really just a great tool for prosecutors

4) Should we restrict punishment only to those who have taken an overt act to complete the crime rather than to those who have simply agreed to try to commit a crime?

Common Law Crimes

1) Burglary


a) Breaking AND


b) Entering


c) The dwelling house


d) Of another


e) At night


f) With the intent to commit a felony therein

-Many of these restrictions have been eased or abolished in modern formulations

2) Larceny


a) Trespassory


b) Taking


c) Carrying away


d) Personal property


e) Of another

f) With the intent to permanently deprive owner of the property

-Specific intent crime, must intend to permanently deprive the owner of the property

3) Robbery – larceny by force or threat of force

4) Assault and Battery

 Assault: 

1) Attempted battery (swing and a miss)

2) Intentional scaring (pull a gun on someone)

Battery: unlawful application of force upon the person of another

5) Rape


a) Carnal knowledge


b) By force AND


c) Against victim’s will

6) Murder


a) Unlawful killing with malice aforethought


b) Malice aforethought shown with:



1) Intent to kill



2) Serious bodily injury



3) Depraved heart



4) Felony murder

b) Statutory: first degree required premeditation and deliberation, everything else was second degree

c) Heat of passion reduces intent to kill murder to manslaughter

d) Felony murder – homicide committed during commission of a felony

7) Attempt – usually a substantial step (whatever that might mean) to completing the crime

I) Purposes of Criminal Law page 1

A) Deterrence:



1) Specific – stop the individual from committing bad conduct



2) General – encourages people to weigh the costs of committing bad conduct




a) Only effective if punishment is consistent and people know what is criminal


B) Punishment



1) Incapacitation



2) Rehabilitation (an attempt to modify behavior, stop bad conduct in the future)



3) Retribution (purely a harm based approach)

C) Elements of a crime


1) Mental state (mens rea)


2) Bad act (actus reus)


3) Attendant circumstances


4) Causation (the act must cause the harm)

D) Prosecution must prove every element of the offense beyond a reasonable doubt (Winship)


1) Jury has the ability to nullify ( very controversial

II) Mental State page 3
A) Mental state must correspond to the crime


1) Mismatch cases (mental state for one crime, but no the result) ( no liability



a) Cases: Regina v. Cunningham; Pembliton; Faulkner; Zapata
2) Wrong target cases (caused the injury, but against the wrong person) ( first instances of transferred intent


a) Cases: Martin; Latimer; Hatley

B) Mental state in the Model Penal Code (MPC)

1) Purpose (subjective): 

a) The result was the conscious object of the defendant AND 

b) Aware of the attendant circumstance or believes/hopes they exist

2) Knowledge (subjective): 

a) Knows that the conduct is of the kind proscribed or the attendant circumstances exist AND 

b) Practically certain conduct will cause the result

3) Reckless (subjective): consciously disregards a substantial and unjustifiable risk that the conduct will cause the result that occurs, this disregard represents a gross deviation from accepted behavior


a) Cases: Cushman; Davis; Larson
4) Negligence (objective): should be aware of a substantial and unjustifiable risk that the conduct will cause the result that occurs, this disregard represents a gross deviation from the actions a reasonable person would take


a) Cases: Hazelwood; Garoutte

C) Intent



1) In MPC intent is purpose or knowledge




a) Case: State v. Rocker (nude sunbathing; inferred intent from knowledge)



2) Intent can address three issues: 1) act, 2) result, 3) attendant circumstances



3) Types of intent

a) Specific – must have an intent or purpose to do some future act beyond the actus reus of the crime OR is aware of some statutory attendant circumstance 




b) General – any crime that does not have a specific intent




c) Constructive – substitute intent from some other action




d) Conditional – intent still exists even though it rests on a condition

-MPC: if the element is conditional it is established unless it negates the evil the statute is intended to prevent




e) Transferred – mix and match intent





-Case: Ford v. State (wrong victim shot)


D) Willful blindness: conscious purpose to disregard or avoid learning the truth

1) MPC – knowledge of the element is a high probability of knowledge unless defendant actually believes the absence of the element


a) Danger that “high probability” will replace knowledge with negligence

2) Case: Jewell 


E) Strict liability – no mental state required at all ( the harm is sufficient for conviction



1) Often only applies to an element of a crime (statutory rape, bigamy)

2) Considerations:


a) Statutory language and legislative history


b) Seriousness of punishment

c) Type of conduct proscribed (public welfare, regulated activities, people with specific knowledge of the law)

d) Is statute derived from a common law crime with its own intent

e) Practicalities of enforcing the law

3) Case: Stepniewski
III) Mistake defenses to mental state page 7

A) Mistake of fact



1) At common law




a) Specific intent crimes allowed mistake of fact to negate an element




b) General intent crimes no defense if:





i) Mistake was unreasonable





ii) They knew general conduct was morally wrong





iii) They knew general conduct was legally wrong



2) MPC: defense if it negates the mens rea requirement


B) Mistake of law

1) No defense unless:



1. Statute specifically allows mistake as a defense




2. Official interpretation allows the conduct




3. “fair notice” – the Lambert test (no reason to think conduct might be illegal)



2) Cases:




a) Marrero



b) Supreme Court cases:





-Liparota, Cheek, Ratzlaf – allowed mistake of law to negate mens rea

-Bryan – as long as he knew he was doing something wrong he was guilty (like common law mistake of fact defense)

IV) Bad act (actus reus) page 9

A) Action must be voluntary for culpability



1) Unconsciousness ( affirmative defense (burden or production, proof, persuasion)




a) Case: Caddell


2) “time framing” ( if the initial action was voluntary so are the eventual results


B) Omissions – had a duty to act and failed to do so



1) Case: Williquette


2) Punishes a failure to act in contrast to most crimes which punish an act


C) Possession – an act with no action, punishes past bad conduct\



1) Common law was usually “dominion and control”



2) MPC: knowingly procured or sufficient time to terminate possession




a) Case: Gory


3) Constructive possession: “appreciable ability to guide its destiny”

V) Presumptions page 11

A) Permissive (constitutional, if A then may presume B)



1) Case: Barnes; Allen

B) Mandatory (unconstitutional, if A then must presume B) ( lowers burden of proof



1) Case: Sandstrom
VI) Void for vagueness

A) Standard: men of common intelligence must necessarily guess at its meaning



1) Violates due process



2) Cases: Locke
VII) Heat of passion page 12

A) Excuse defense reducing murder to manslaughter

B) Early common law applied an objective test: how would a reasonable person react given the provocation

C) 19th century 4: violent assault, illegal arrest, mutual combat, infidelity/adultery

D) Modern formulation: 1) sufficient provocation that a reasonable person would lose self-control and 2) this person actually lost self-control

1) Basically sets a threshold of provocation and allows different ways to get there

E) MPC: murder committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse. (reasonableness looks at a person in the situation as the defendant believed it to be)

F) Dangerous defense: admits that defendant committed the crime but there was an excuse

G) Case: Berry
H) Constitutional questions with HOP (is it an element of murder to be disproved)

1) Mullaney v. Wilbur ( SC says yes, anything that increases stigma or punishment and has a historical basis is an element and must be disproved by prosecution

2) Patterson ( legislatures are free to define crimes as they see fit

VIII) Murder page 14
A) Common law: unlawful killing with malice aforethought (malice aforethought was shown by: intent to kill or cause serious bodily injury, depraved heart, felony murder)

B) Statutory: second degree unless premeditation (quantity of thought) deliberation (quality of thought) then first degree

C) MPC: criminal homicide is murder if it is done purposely, knowingly, or recklessly manifesting extreme indifference to the value of human life


1) Use aggravating circumstances to elevate it to first degree murder

D) Manslaughter


1) Involuntary (accidental, usually not punished)


2) Voluntary – HOP murder (intent to kill with an excuse)

E) Negligent homicide

F) Justifiable homicide – no punishment

G) Felony murder


1) Common law – homicide committed during a felony (any felony)



a) Purely harm based approach to punishment



b) Some jurisdictions require either inherently dangerous or specific felonies


2) Three views of how the killing takes place:



a) Direct cause – defendant had to do the killing



b) Agency – must be defendant or his agent



c) Proximate cause – but for felony killing wouldn’t have happened

3) Makes murder a strict liability offense, no mens rea required for the murder, only for the underlying felony

4) “misdemeanor manslaughter” is like a baby felony murder

5) Case: Goodseal
IX) Causation page 17

A) Must be both the but for and proximate cause of the harm

1) Generally only liable for the kind of harm intended (intend to shoot a deer and kill a hunter hiding behind it you are not culpable)


B) “But for” causation

1) MPC – conduct is the cause of a result if it is an antecedent but for which the result would not have occurred

2) Other issues: inevitable consequences, year-and-a-day rules

3) Cases (disputed but for causation): Rose; Dlugash

C) Proximate causation



1) Tests

a) MPC – proximate cause is not established if the actual result is not within the purpose/contemplation of the actor unless:


i) The harm is different in target or extent than that intended


ii) The actual harm is not too remote or accidental to have just bearing

b) LaFave-Scott


1) Two kinds of intervening causes:

a) Coincidental: defendant caused person to be at a place and time to be harmed

b) Responsive: actions leading to harm were taken in response to the defendant’s actions





2) A defendant is not guilty if:

a) Harm resulting from a coincidental intervening cause is unforeseeable

b) Harm resulting from a responsive intervening cause is both unforeseeable and abnormal



2) Case: Kibbe v. Henderson
X) Rape page 19
A) Early common law: 1) carnal knowledge of a woman 2) by force 3) against her will (she had to exhibit utmost resistance)

1) Modern standards have extended it to any sex act, relaxed abolished the force requirement and relaxed or abolished the resistance requirement


B) Different views of what is being protected:



1) Physical autonomy (crime of violence) ( could be punished as an assault



2) Sexual autonomy (sex based crime) ( unique kind of crime


C) Mental state

1) At common law it was essentially a strict liability crime with the force requirement serving to show intent

a) No reasonable belief or mistake of fact defense (you knew you were doing something morally wrong)

2) Relaxing the force requirement made mental state more important


a) MPC applies recklessness, some suggest negligence or even strict liability


b) Should it be an objective or subjective test?

c) Could remove force requirement all together: carnal knowledge of a person against their will knowing it is against their will



3) Unusual because it looks at the mental state of the victim and perpetrator


D) Fraud and consent



1) In the factum ( no consent



2) In the inducement ( this very quickly branches into seduction, difficult to draw lines

XI) Defenses page 21

A) Three kinds: failure of proof, excuse, and justification


B) Excuses (society understands why the action was taken, but does not approve of it):



1) Heat of passion



2) Insanity

a) Only want to punish someone who forms the requisite mental state to commit a crime

b) Insanity defense allows people who need help to receive it




c) Tests (all require a diagnosable mental disorder):





i) M’Naghten: don’t know nature/quality of actions or right from wrong





ii) M’Naghten with irresistible impulse





iii) Durham – product test





iv) Justice Bazelon – can defendant be justly held accountable

v) MPC – lacks substantial capacity to appreciate wrongfulness or conform behavior to societal expectations

vi) After Hinckley – strict M’Naghten



3) Diminished capacity




a) Defendant lacked the ability to form the requisite mental state





i) Generally only allowed to negate mens rea





ii) Often only allowed in specific intent crimes



4) Intoxication




a) Voluntary





i) Common law – only allowed to negate specific intent crimes

ii) MPC – allowed to negate an element unless recklessness is the requisite culpable mental state and but for the intoxication the defendant would have appreciated the risk taken (basically substitute intoxication for recklessness)

iii) Case: Egelhoff
b) Involuntary – some states allow this defense if it satisfies temporary insanity


C) Justifications (society understands and approves of your actions):



1) Self defense




a) Elements:





i) Threat of immediate, unlawful, bodily injury





ii) Defense must be necessary





iii) Force must be proportional





iv) Belief you had to protect yourself






-At common law a reasonable belief






-MPC uses a subjective honest belief





v) Cannot be the aggressor





vi) Generally no duty to retreat




b) Other situations





i) Defense of others






-At common law only justified if they could assert self defense






-Modern formulations use a reasonable belief standard





ii) Defense of property – can never use deadly force

iii) Imperfect defense – if the action was objectively unreasonable but subjectively reasonable may allow mitigation of murder to manslaughter



2) Necessity (sometimes only an excuse)




a) Elements:





i) “Very clean hands”

-MPC has relaxed this, although still culpable if action was reckless or negligent and that is the culpable mental state





ii) No legislative foreclosure





iii) No remaining legal options

iv) Harm caused is less than harm avoided (objective standard, conduct must be objectively reasonable)





v) Clear and imminent threat of harm





vi) Objectively effective action

b) At common law necessity was never a defense to murder, MPC has relaxed this stance

c) Policy considerations: do we want to allow people to assert necessity defenses?  Might this lead to undesirable behaviors?

d) Cases: Warshow; Dudley and Stephens


3) Duress (sometimes only an excuse)




a) Common law elements:





i) Threat of death or serious bodily injury





ii) Reasonable belief that the threat will be carried out





iii) Imminent threat





iv) No reasonable means of escape





v) Party asserting defense was not at fault

b) MPC – the actor engaged in conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist


i) Has the same provision for reckless/negligent conduct as necessity

c) At common law duress was not a defense to murder





i) MPC relaxes that provision

d) In duress harm is generally done to an innocent third party so we are unwilling to allow duress as either a defense or mitigating factor in murder

XII) Attempts page 29


A) Mens rea:



1) Result crime: must intend the specific result



2) Conduct crime: must intend to engage in the prohibited conduct



3) Attendant circumstances: look to the mens rea in the completed crime


B) Actus reus: many different standards (used to corroborate the mental state)



1) Last act ( Eagleton


2) Dangerous proximity ( Rizzo


3) Probable desistence ( Skipper


4) Equivocality ( Bowen


5) Substantial step (strongly corroborative) ( MPC standard 



6) Indispensable element ( Orndorff

C) Impossibility ( actor has culpable mens rea and acts to complete the crime but is unable to because some element is missing – when should this be an attempt?

1) At common law it was a mess (legal and factual impossibility were only semantically different) – today called “hybrid” impossibility and discounted as a defense

2) Today courts only recognize “true” impossibility (attempted conduct was not criminal) and “inherent factual impossibility” (pathetic attempt) as defenses to attempt

XIII) Accomplice Liability page 31

A) Punishes accomplices for the actions of the primary actor


B) Actus reus: aiding or encouraging the primary actor (also failing to act on a legal duty)



1) Case: Hicks

C) Mens rea: 1) intent to facilitate the prohibited conduct AND 2) mens rea of underlying crime

1) Primary and accomplice may act with different culpable mental states and thus be liable for different crimes (primary: HOP, accomplice: premeditation and deliberation)

D) At common law accomplice was liable simply for having knowledge that the crime was going to take place, it did not have to be his purpose to commit the crime

1) More modern standards require that the crime be the accomplices purpose, however accomplices are still liable for the foreseeable consequences of the crime

XIV) Conspiracy page 32

A) Agreement between two or more people to commit and offense


B) Actus reus: the agreement



1) Some jurisdictions require an overt act in furtherance of the conspiracy



2) Agreement does not have to be express, it can be a “tacit understanding”


C) Mens rea: 1) intent to agree AND 2) intent to achieve the objective of the conspiracy

D) Knowledge of the conspiracy: conspirator does not need to know all of the members or all of the intended acts to be liable for them:

1) Pinkerton rule: conspirators are liable for any conduct co a coconspirator that is within the scope of the conspiracy, done in furtherance of the conspiracy, and reasonably foreseeable as a necessary or natural consequence of the conspiracy

E) At common law it had to be a bilateral agreement (both parties had to agree) the MPC only requires a unilateral agreement (intent to agree by one party)

F) Factors to consider when determining if knowledge is equivalent to intent to agree


1) Nature of items being sold (are they lawful, easily obtainable)



a) Cases: Falcone; Direct Sales

2) Does person have an interest in the venture



a) Case: Peoni

3) Are goods sold at excessive price/profit


4) How much of total sales are done with the conspiracy


5) Does the seller solicit business from the conspiracy

G) “Corrupt motive” doctrine ( common law ignorance of the law defense


1) Restricted to malum prohibitum crimes


2) Abolished in MPC and most jurisdictions

3) Modern trend in conspiracies is to require that the goal or means to achieve it be criminal, not just unlawful

H) Party dimension


1) “wheel” conspiracy ( principal actor at the hub with multiple spokes

a) If “spokes” have a common interest then can be called a single conspiracy, otherwise it is multiple individual conspiracies

b) Cases: Kotteakos (multiple); Anderson (single)

2) “chain” conspiracy ( every member is guilty for the conduct of every other member, can be very unfair to low level members


a) Case: Blumenthal
3) Wharton’s rule: crime which requires multiple actors cannot be prosecuted both as a substantive crime and as a conspiracy (crime subsumes the conspiracy)


a) Historically applied to adultery, bigamy, incest, and dueling 

b) Third-party exception ( if more than the requisite number of actors are involved it can be charged as a conspiracy, or if the substance crime does not take place

c) If the crime can have a variable number of actors it can be prosecuted as a conspiracy unless explicitly prohibited


I) Differences from accomplice liability



1) No derivative liability



2) Agreement is criminal, no conduct is required



3) No merger of underlying offense and conspiracy, they are separate offenses
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