EMPLOYMENT DISCRIMINATION

8-STEP ANALYTICAL PROCESS

Organize Your Answer this Way

1) What possible sources of protection?

2) Whom does statute protect? 

3) Whose conduct is regulated?  

4) What conduct does statute prohibit/require?

5) More specifically what theories of liability/defense are available and what are the essential elements of each? (including burden of proof issues)

6) What legal and or factual issues particularly pertinent regarding various elements?

7) Procedural prerequisites (if question calls for this)?

8) What relief is available (if question calls for this)?

TITLE 7

1. What does the statute prohibit or require (bases of discrimination and issues)?

a. Discrimination based on: race, color, sex, national origin, religion, objection to unlawful practices or participation in enforcement efforts (retaliation)

b. Employment actions covered: hiring, promotion, compensation, discharge, terms & conditions, referral to employment, classification of membership, admission to apprenticeship training programs, employment advertising
2. Who can be sued/whose conduct is regulated?

A. private e’ers (15+ e’ees), state & local governments, unions (15+), employment agencies, joint apprenticeship committees, federal govt. (special rules), congress (special rules)

3.  Who can sue, and in what capacity?

A. the “person aggrieved,” organizations?, class actions?, government suits?, private intervention?

4.  Theories available: Individual & Systemic Disparate Impact, HWE, QPQ

FEHA

See T7 vs. FEHA chart for bases of discrim, etc.

§1981

Whom does this statute protect?

· All persons within the jurisdiction of the US

Whose conduct us regulated?

· Rights are protected against impairment by nongovernmental discrimination and impairment under color or state law

What conduct does statute prohibit/require?

· Everyone has the same right to “enforce Ks, to sue, be parties, give evidence, and to the full and equal benefit of all laws…as is enjoyed by white citizens”

What theories of liability are available?

· Racial discrimination (systemic disparate impact, both kinds)

Procedural Prerequisites?

· none

	Ways §1981 is Broader than Title 7
	Ways §1981 is narrower than Title 7
	Application

	· § 1981 addresses discrim in making and enforcement of K

· not all employers are covered by Title 7, or CA FEHA (including nonprofit religious orgs and employers with less than 15 employees)

· Only employees can sue under Title 7.  This leaves out independent contractors, partners, and others who are not employees but who are in K within meaning of §1981.

· Compensatory and punitive damages always been available under §1981

· in Title 7, damages remedies are capped at low level; no caps in §1981

· Under Title 7, first file charge with EEOC w/in 180-300 days (standard varies), but §1981 claim can have longer statute of limitations (it’s based on what the state says).

· No charge-filing requirement


	· prohibits only racial discrimination -- but meaning of "race" in §1981 is the meaning of the term right after statue enacted (1870s)

· In Patterson (1989), Sup Ct held that only hiring discrim could be challenged under §1981, or a promotion that was so different from earlier job

· Congress reversed by revising §1981 to broaden this

· P must prove purposeful discrim -- no disparate impact, no reasonable accommodation theories. (Patterson)


	McDonnell 3-step framework used for ADEA, Title 7, 1981, 1983 disparate treatment cases 


ADEA

Who is protected?

· Individuals who are at least 40 years of age (§12(a)

What does this statute prohibit/require?

· tracks T7’s language but makes it unlawful to discriminate “because of such individual’s age”

· unlawful to reduce wages to comply with ADEA

· lawful: to discriminate when age is a BFOQ, or there’s a bona fide sonority system

What theories of liability are available?

· Systemic Disparate Treatment: Formal Polices only

· Individual Disparate Treatment: use McDonnell Douglas framework

Whose conduct is regulated? (§11(b-e) (14-15 Supp)

· E’ers or any agent thereof with 20+ e’ees for each working day in each of 20 or more calendar weeks in the current or preceding calendar year

· Employment agency or labor organization

INDIVIDUAL DISPARATE TREATMENT TC "INDIVIDUAL DISPARTE TREATMENT" \f A \l "1" 
	PRETEXT

I. π’s PF case (failure to hire)

· gives rise to rebuttable presumption of unlawful discrimination
1. P belongs to protected class (Sante Fe: whites covered)

2. P applied for and was qualified for the job

i. Issues: advertising, rep. of discrim chills apps, not most qualified

3. P was rejected

4. Position remained open and employer continued to seek applicants with comparable skills

II. Employer’s LNDR: burden of production (must place into the record sufficient admissible evidence for a reasonable jury to believe LNDR) (Burdine)

· burden of persuasion stays with P

III. P proves LNDR is actually a pretext to hide Δ’s unlawful discrimination 

· if P proves pretext, trier of fact may but does not have to rule for P (don’t need add’l evidence so long as PF case can reasonably support an inference that the protected trait was the real reason) – discretionary, not as a matter of law (Hicks, Reeves)

· in SJ/JMOL context, must look at evidence in light most favorable to non-movant (Reeves)

· Evidence used: direct (remarks by decision-makers, past history of harassment, stats showing representation of members of P's group, relative to availability in labor market) or indirect (anecdotes, comparative) evidence

· Honest Belief Rule: P must prove that D knew LNDR was false 

· ADEA: person hired instead must be “significantly younger”


	MIXED MOTIVE

(jury instruction affecting pretext stage)

I. Comes in at Pretext stage:

Price-Waterhouse: (analyze MM-ADA cases this way)

Burden of proof as to but-for causation shifts from P to D when P proves thru direct evidence that group status was substantial motivating factor (Plurality + O'Connor)

OR

Burden shifts when P proves (w/whatever evidence) that group status was substantial motivating factor, and employer can satisfy this burden by showing it would have made the same decision w/o considering the prohibited factor (w/whatever evidence) (Plurality + White)

1991 CRA § 706(g)(2)(b) & § 703(m)

1) Π establishes that their group status was a motivating factor (even if there’s other factors)→ liability against Δ. (Price Waterhouse; §703(m))

2) But Δs disprove but-for causation by showing they would’ve done the same action regardless of the protected trait: comparative evid of same decision in the past, show you followed policies, use experts to demonstrate customs

· π can still get remedies under §706(g)(2)(b): declaratory & injunctive relief, attny’s fees & costs only; no damages, specific performance, compensatory punitive damages, or individualized fees

Today: (see chart)

· Depending on where you are and what judge you have, the kind of proof necessary for the pretext stage differs (see below)

Many circuits: Π can obtain mixed-motive instruction, ONLY if they present DIRECT EVIDENCE of discriminatory motivation (statements made by decision-makers, during the decision-making process, directly indicating that the Π’s group status was a factor in the decision)

· this def makes “direct evid” = overt discrim.

· need a unifying theory of proof



	Disparate Treatment Under the ADA

I. P’s PF Case:

1) P must show P is disabled under the meaning of the ADA,

2) that P is qualified to perform the essential functions of the position, 

3) and that P suffered an adverse employment action under circumstances giving rise to an inference of unlawful discrimination

II. D’s LNDR

III. P’s burden to show pretext


	MM Under ADA

Same as on the left, but  use Price Waterhouse (pre 1991) to structure MM analysis in pretext section


The different types of proof required for MM theory:

Price-Waterhouse

	Opinion
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	1. Can mixed motive theory be applied in cases under Title VII?
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	2. At what point does either a burden of proof shift or is liability established? (liability established when motivating factor shown?)
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	4. Must the shown motivating factor  be substantial?
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	5. When will you be able to use this model?  Direct evidence necessary?
	
	
	
	
	
	Y; direct evidence required to shift burden of proving causation to D; direct evidence is evid. that if believed would conclusively est. ultimate fact w/o need for intervening inference; doesn’t definite “direct evidence” except to say that it’s not stray remarks in workplace, statements by nondecisionmakers, statements by decisionmakers unrelated to the decisional process itself
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	6. When burden shifts, how does Δ satisfy the burden?  Must objective evidence be shown?
	
	
	
	
	N
	
	N
	N
	N
	N


SYSTEMIC DISPARATE TREATMENT

	FORMAL POLICY (T7, ADEA, §1981)

	I. Plaintiff proves an explicit policy of exclusion or differential treatment.

II. Burden of proof shifts to defendant to establish one of the available affirmative defenses 
· ADEA §4(f) (5 Supp): BFOQ, bona fide seniority system, bona fide benefit plan, reasonable factor other than age)
· §703(e)(1): BFOQ = "reasonably necessary to the normal operation of that particular business"

· Must be reasonably necessary to "essence of business" (Criswell/Tamiami)

· essence of biz = Rehab of women prisoners in women’s prison is essence, req. women guards only (Torres; 7th Cir); Therapeutic care of mental hosp. is essence, req. counselors of both sexes (Healey; 3d Cir); NOT making more $$$ (Smallwood, 4th Cir)

· No BFOQs for race; BFOQs for religion, sex or national origin only

· §703(e)(2) – §703(j): misc. defenses (see defenses chart)
· Valid statistical discrim not a defense (Manhart)
III.  T7 BFOQ established by showing (Criswell):

1) That all or substantially all persons covered by the exclusionary standard would be unable to perform safely and efficiently the duties of the job involved; or

2) That, with respect to a safety-related job qualification, it is impossible or highly impractical to deal with members of the excluded group on an individualized basis. (safety BFOQ)
· P can use trade practices, individualized testing allowed under other circumstances, and contrary requirements of regulatory agencies to disprove BFOQ (Criswell)

9th Cir: BFOQ based on actual characteristic okay, not if protected trait is used as proxy for something else (Rosenfeld)

Sup Ct: When protected characteristics themselves threaten the function of the business, then a BFOQ; narrow reading of the defense (Dothard)

Privacy BFOQ: usu. regarding privacy of one sex not to be viewed or touched by another (Fesel, Robino, Sedita

 


	PATTERN & PRACTICE

(T7, §1981, §1983)

	A. I. Liability

B. π’s PF case (thru statistics and other evidence, raise an inference that discrimination on a prohibited basis is defendants standard operating procedure):
i. Statistics: statistically sig. disparity btw the class’s representation in contested job categories vs. representation in the geographically relevant qualified labor market (get info from D in discovery, and then use expert)

· §703(j): e’er doesn’t need to have balanced workforce

· Stats alone not enuf to prove discrim, but are probative of intentional discrim. b/c  left alone, it is assumed that the workforce will reflect the RLM from where the e’ees are chosen (Teamsters)

· Standard deviation analysis: shows how confident we can be that the pattern didn't occur by chance BUT can't attribute causation

· Z = (O – NP) / √((NP (1 – P)) = # of deviations btw observed & expected # of minority group members in workforce

O = observed # of minority group ppl in the sample

N = size of sample

P = minority % of the underlying pop (in decimals)

· Applicant flow data (% of minority group members who applied): flawed b/c shows “chilled” state of applications, biased recruitment, not avail. b/c Δ didn’t keep; not everyone who applied is qualified

· Issues raised in Hazelwood
Expected (left side): things to consider to find expected value

· applicant flow vs. proxy for  app flow

· if proxy, what proxy: geographic scope (zip codes & commute, public transport), skills, other labor market distortions (diff. interest levels, AAPs)

Actual (rt side)

· snapshots vs. selection decisions (actual hires or offers?  offers are best but still problematic)

· if selections, what time period (pre-charge filing period)?  can years be aggregated?  which decision-makers?


	ii. Evidence of animus: prior finding of intentional discrim., previous complaints, previous discriminatory remarks by decision-makers

iii. Anecdotal evidence of discrim. treatment of members of relevant protected class

iv. E’er failed to follow own non-discrimination procedures (not as strong proof as others)

C. Δ’s case

i. Attack π’s statistics

· RLM must include skill, geography, time: P should use applicant flow data or proxy thereof (see left/right side factors)

· Stats don’t support inference of discriminatory intent

· discrim intent = negative effect was reasonably f/s by the D, & D took the action not just in spite of the effect, but because of it (Feeney)

· stats reflect lack of interest in the job (Sears; 7th Cir)

ii. Offer alternative stats showing no disparity

iii. Testimonials: members of protected group to defend e’er

iv. Disparity explained by non-discriminatory reasons

C. π’s rebuttal or next steps:

i. Prove that proffered non-discriminatory reasons are pretexts for discrim, or

· Multiple regression analysis by expert (Bazemore): if the race variable has a significant regression coefficient, this indicates that, all other variables in the model held constant, race has a significant effect on compensation levels
· r2 = goodness of fit with reality; if less than 0.5, model not reflecting phenomenon
· Y= base salary + w1x1 + w2x2 +wnxn+ random error term
xn=factors used to make decision, assumed independent & true (arguable)

Y = salary

wn=regression coefficient (impact of each xn on Y, controlling for other factors; dollar value)

ii. suit becomes a disparate impact case

	II. Individual Relief for Class Members

1. π establishes: membership in class, and amount of loss

2. Presumption of discrimination applied

3. Δ establishes:

· π was not discriminated against (same decision would have been made absent discrim)

· Proffered loss did not occur or was not actually caused by Δ’s conduct




 TC "SYSTEMIC DISPARATE TREATMENT" \f A \l "1" AFFIRMATIVE ACTION

(Evaluating Voluntary AAPs)

(Private & Public E’ers)

T7

	1. Purpose

SAFE:

· eliminate ‘manifest imbalances in traditionally segregated job categories’ (Weber, Johnson)

· achieve a stable measurable yearly improvement in hiring, etc. in all classifications where specific groups are underrepresented

· attain balanced workforce

UNSAFE:

· framing purpose in terms of general societal discrim. (Wygant)

· role model purpose 

· maintaining a balanced workforce (Weber)

UNCLEAR:

· preserving or attaining workforce diversity for reasons other than compliance (education diversity for own sake, enuf poc for cop undercover work)

2) Predicate

DO:

· tailor showing of need of the AAP to the particular e’er, groups and job categories affected

· show significant underrep. of groups to be benefited as compared to their representation in RLM

· highlight ‘limited past opportunities’ and industry-wide exclusionary practices

· say why preferences are req’d to remedy (inferred from Johnson by Krieger)

DON’T:

· frame need for the plan in general or conclusory terms

· attempt to use goals unless utilization analysis shows sig. underutiliz. in particular jobs in question

UNCLEAR:

· how precise utiliz. analysis needs to be

· how strong a showing is req’d

· how much weight will be given industry-wide patterns of exclusion

· will a showing of ineffectiveness of other approaches be req’d eventually?

3) Setting Goals & Applying them

A. Setting goals

SAFER:

· goals should reflect representation in relevant qualified labor market


	· plan should recite that goal-setting process took into acct. factors that might delay the attainment of parity with labor force proportions (turnover rates, limited # of entry-level positions, limited # of qualified candidates (eg. b/c of discrim. in industry)

· make clear goals ≠ quotas, and goals will be applied flexibly

UNSAFE:

· goals should not be set based on anything other than representation in relevant labor market (eg gen pop., student body info, etc.)

· positions set aside for members of a particular group

· trammels interests of majority group & a bar to their advancement (Weber)

UNCLEAR:

· continued viability of expansive approach of factors used to decide if AAP okay in Weber: 

4. AAP must designed to break down old patterns of discrim

5. can't set up absolute bar to white advancement

6. temporary to attain racial balance only 

7. no undue trammeling (ie no layoffs)

B. Applying goals/effects on non-beneficiaries

SAFER:

· Plan states that goals will be used and will be one factor among many in choosing btw qualified candidates

· plan doesn’t trammel interests and rights of non-beneficiaries

UNSAFE:

· using in the plan, or having e’ees use in reference to it, words like “quotas” or “set-asides”

· actually applying the plan’s goals as a set-aside/quota system

· requiring the discharging of non-preferred e’ees

· creating an absolute bar to the hiring or advancement of non-preferred group members

UNCLEAR:

whether prefs are ever permitted in layoff situations or in overriding seniority systems


 TC "AFFIRMATIVE ACTION" \f A \l "1" 
	CONSTITUTION (EQUAL PROTECTION)

(Public E’ers)

(Strict scrutiny for race = compelling state interests, narrowly tailored, alternatives failed; all others get intermediate scrutiny)



	1. Purpose: Compelling State Interest

SAFER:

· eliminating own past discrimination (Wygant), or private discrim. in which D had been a passive participant (Croson)

UNSAFE:

· remedying general societal discrim. (Wygant, Croson)

· providing role models for students (Wygant, Croson)

· doubt cast in Adarand on broadcast diversity (tho no holding on this)

· maintaining a balanced workforce (Wygant)

UNCLEAR:

· everything is unclear: didn’t get a majority until 1995 with Adarand and the justices have changed over the years → nothing is for sure

· will any purpose other than remedying actual discrim. be permissible (ie intellectual diversity = compelling state interest [K doubts it, from Metro Broadcasting decision])

2. Predicate

SAFER:

· A judicial, legislative, or administrative finding of past discrim., backed up by strong evidence to support that finding

· OR, est. a PF case of constitutional of statutory violation by governmental unit in question, or by private persons with whom govt. has become a passive participant: use RLM (Wygant), job-by-job analysis, group-by-group analysis

UNSAFE:

· generalized or conclusory statements on persistence of discrim (Croson)

· basing analysis on anything other than availability in the relevant, qualified labor market (Wygant, Croson)

· implementing prefs b/4 other methods tried

UNCLEAR:

· will court req. same showing as for judicially-ordered AAP (ie long hist. of egregious discrim & resistance to prior remedial orders)

· does govt have to try other means of remedying first, b/4 goals can be used

· PF case or more (O’C in Wygant)
	3. Implementation (strict scrutiny = necessity & narrow tailoring)

SAFE:

· strong showing of prior discrim

· showing inefficacy of tools other than goals in eradication of past discrim and its lingering effects

· limits: temporary & flexible; use as a factor; no set-asides; no absolute bar to whites (Paradise)

UNSAFE:

· using prefs in layoff situations, esp. if there is a seniority system in place (Wygant)

· using any over- or under-inclusive proxies (ie minority status as proxy for disadvantagement)

UNCLEAR:

· no Sup Ct case has ever upheld voluntary govt AAP under Adarand – not yet clear what will be req’d

in extreme cases like Paradise & Local 28, will things like 1-for-1 hiring sys. be allowed (those majorities now lost)+


PROCEDURAL PREREQUISITES TO SUIT (T7/ADA)

I. Exhaustion of administrative remedies required b/4 filing charge (ADEA, ADA, T7, FEHA)

II. Timely filing of compliant: 

A. Charging party fills out charge questionnaire

i. Party admissions

ii. Intake procedure [overhead p 12] 

iii. Work sharing agreement (T7): DFEH (in CA)/state will cross-file with EEOC and vice versa → whomever gets charge first will investigate it

B. EEOC investigator fills out discrim charge form

C. Charge is filed when form is dated, signed and sworn

	Timeliness:

· Statute of limitations for Fed civ rts claims matches the statute of limits on most closely analogous state cause of action (1 yr in CA)

1) If in state without work-sharing with other agencies (Ark, Miss), party has to file a discrimination charge within 180 days of date of the adverse employment action

2) Deferral agency without work-sharing: 240 days

3) If there is a deferral agency with work sharing: 300 days (usually the case)

a. To be actionable, neg. employment actions had to have occurred within the charge filing period (Evans) 

i. Can work when D has discriminatory system which extends into the charge fling period, and was applied at least once during that period

ii. Charge filing period starts to run when P received notice that the decision was made (Ricks)

iii. P’s use of D’s grievance procedure doesn’t delay the commencement of the period (Ricks)

b. Continuing violation: a way to get around Evans & a way to create a class action

i. Application to types of cases:

1. Compensation cases are always continuing violations: each paycheck at the lower amount constitutes new negative employment actions (Bazemore) (suggested in Evans)

2. Promotion & training cases can be analyzed this way in the 9th Cir.

3. Discharges usu. not considered continuing violations unless there’s a recall procedure

4. Hiring: no, unless hiring hall

a. if class action, look to the openings which were filled during the 300 day period., and ask, who could have filed a timely charge on the day that the charge giving rise to the present action was filed?

ii. Cts commonly use Berry (5th Cir) test to see whether there was a continuing violation for HWE claims (adopted by CA Sup Ct in Richards): 

1. Nature of discrimination (subject matter and their similarity with each other)

2. Frequency (larger periods of quiet may defeat)

3. Obj. sense of permanency such that a reasonable person would think things would not get better except through a suit (rejection letter vs. HWE)

c. Equitable tolling possible when

i. the charging party is availing themselves of other remedial opportunities, or

ii. employer has affirmatively mislead (fraud) the CP, or

iii. other cases of excusable neglect (EEOC error, incapacity) (narrow)




III. Notice of the charge sent to e’er within 10 days of filing

A. Possibility of retaliation

B. E’er responds

IV. EEOC gets response, decides whether to dismiss or have a settlement discussion

V. If case continues, EEOC makes further investigation [overhead p 13]

i. Pre-determination interview

ii. if reasonable cause to sue found, EEOC invites parties to conciliate → if succeeds, case ends; if fails, EEOC can bring civil suit (EEOC becomes P & the charging party is the party at interest)

iii. if no cause, EEOC issues a dismissal & a right to sue letter, which notifies charging party of their right to sue on their own within 90 days 

iv. if EEOC doesn’t sue within 180 days of the filing, CP can request a right to sue letter, after which the 90-day period starts

 TC "PROCEDURAL PREREQUISITES TO SUIT" \f A \l "1" REMEDIES

	EQUITABLE

	The only kind of relief available for Ps before 1991 CRA (no jury trials; good for 1960s)

§ 706(g)(1) (169 Supp): injunction or any other the court finds necessary  

I. Injunction (no adequate remedy at law, claim likely to succeed on the merits, balancing hardships [D can bear easier], public interest advanced by injunction)

· hire, reinstate, promotion, goals and timetables, AAP

II. Declaratory judgment

III. Backpay, incl. lost benefits: limited to 2 years prior to charge filing date and set-off by other income earned in interim
· Lost wages, lost non-speculative raises or bonuses, vacation pay, retirement benefits, stock options, economical consequences of lost benefits (like health insurance)

· §703(g)(1): judge has discretion whether to award backpay: D Ct judge’s discretion must be done with make whole and prophylactic goals of Title 7 –denial of backpay will be rare (Albemarle)
· Calculation: define period, subtract interim earnings, subtract collateral benefits (maybe)
1. Starts
discharge: moment the Ps stopped getting their paycheck (Slack)
failure to hire: when the person would've started working

failure to promote: when they would’ve started getting higher salary

· ongoing discrim/failure to promote: §706(g)(1): the increasing difference btw their actual wage and what they would have gotten had they gotten the continual pay raise, calculated form the moment of the failure to promote/ongoing discrim → Ps only get awarded that difference for the 2 years prior to the filing of the claim 

V. Instatement, Reinstatement & Retroactive Seniority

1) Can’t bump incumbent to re/instate a discriminated employee -- that's why we use front pay (compensate victim w/o harming incumbent)

2) If too much animosity btw employer & victim, so that re/instatement not possible – front-pay

a. exemption from Ford Motor Co offer

3) Discrim. b/4 charge filing period is not actionable, unless it's continuing discrim (length of period depends on the state)

4) Seniority: 2 kinds of seniority schemes–competitive & beneficial

a. Bring the late-hires up to the seniority of the non-affected workers, but only up to beginning of charge filing period – "red circling"

b. Franks: dissent would only give seniority in beneficial seniority schemes b/c in competitive seniority schemes, seniority awards to one hurts others; majority said it was okay to red circle, but later this holding was undermined by the charge filing period 

c. Teamsters (1089): winning Ps still can’t get retroactive seniority beginning before enactment of Title 7 –locked an entire generation of black/Latino males in construction into subordinate status 


	2. Ends: on date of winning judgment, or:

· After-Acquired Evidence Rule (when D discovers legit reason to fire e’ee during litigation): if employer can prove by preponderance of evidence that they would've terminated e’ee on the day they found out about e’ee’s law-breaking (during litigation), terminates the backpay period at that point

· Ford Motor Co. offer (1118): D unconditionally offers reinstatement after P files charge; if P rejects it, that cuts off the period, even if litigation continues after the reinstatement

· EXCEPTION: constructive discharge (too much animosity for reinstatement) 

· Better job: if P can take a higher-paid job after termination and unreasonably rejects that job (ie it was comparable to job lost in terms of location, etc), the rejection can terminate the back pay period

3. Modifications of the award:

· §706(g)(1): Set-off earnings that could have been reasonably earned after termination

· Set-off (or not) any collateral benefits from insurance and other govt. benefits, depending on jurisd. position on Collateral Source Rule (Y in 9th Cir) 

IV. Frontpay (in lieu of injunction): economic losses P can reasonably (and demonstrably) be expected to incur after the court’s judgment
· Often not needed: P gets another job that is comparable

· Used temporarily while P waits for new job or in lieu of reinstatement

· Subject to duty to mitigate damages (speculative, b/c frontpay is for losses not yet incurred)

· Nearly same as lost future earnings: should have expert est.

· NOT CAPPED

VI. Attny's fees:  §706(k) makes fees part of costs to prevailing party on court’s discretion; costs includes expert witness fees

1) Asymmetrical standard (Christianburg Garment [1075]): winning P gets fees, but winning D has to show π’s action was frivolous or groundless (or in bad faith) in order to get fees

2) Calculation (1080): “lodestar” system to calculate reasonable attny’s fees, adjusted up or down to take into account any relevant factors left out in straight multiplication of hours spent by reas. hourly fee




	LEGAL

(AUTHORIZED BY 1991 CRA)

	CAPPED under T7: compens & pun capped by §1981(a) to btw 50K to 300K depending on size of e’er (100 employees or less at low end)
· how to bypass: 

· bring racism claims under §1981 (C&P avail under T7 only if won’t work under §1981) or FEHA

· must prove intentional discrim under §1981 (no disp. impact)

· Fit remedies as much as possible under §706(g)(1)

· Bring under FEHA/state law

· ADA: good faith defense in failure to accommodate cases

1) Compensatory damages: overlaps a little with restitution

· Special (specific): 

· frontpay : judge’s discretion, flexible for fairness; usu. temporary

· lost future earnings: an expert testifies on P’s lifetime earning potential, not adjusted for fairness

· General (intangible):

· damages not presumed from fact of discrim; proved through evidence at trial (Touric): testimony about P’s damaged emo. state, drs., etc; just opened P’s personal life to jury

· must prove causation

2) Punitive: 
· FEHA (Cal. Civ. Code §3294): no caps; only when in connection with breach of an obligation not arising from K, clear and convincing evidence, D was guilty of “oppression, fraud or malice”

· Req’d for pun. damages under respondeat super (§3294(b)): 

1) e’er had advance knowledge of fitness of e’ee and continued to employ them 

2) e’er authorized conduct

3) e’er ratified conduct, or

4) if act of oppression, fraud, malice was itself done by “managing agent” of employer (= those e’ees who exercise substantial authority or judgment to ultimately determine company policy; White)


	· T7: §1981a(b)(1) (caps apply)
· Malice or reckless indifference to the P’s federal rights (Kohlstad)
· For corp. punitive liability (Kohlstad): 

1) Did some agent of the e’er act with malice or reckless indifference (over and above the acts leading to liability)?

2) Was that agent of the employer a “managing agent?”

3) Had the employer been engaged in “good faith efforts to comply with Title VII?”




 TC "REMEDIES" \f A \l "1" CONSTRUCTIVE DISCHARGE

· Exception to Ford Motor Co. offer → can halt termination of backpay period

· Can be used to help show pervasiveness & severity prong of HWE

How to determine whether courts will find a constructive discharge: figure out what the Circuit and state says, what facts have already been decided as intolerable – compare with instant facts –JUDGE MATTERS

· Rules:

1) Jergens: for a voluntary termination to be treated as discharge, conditions of employment must be found intolerable

a. RULE: Objective/reasonable person standard

2) Assuming objective standard, how bad does it have to get b/4 a ct will find it “intolerable”?

a. Jergens: RULE: demotion & discrim alone not enough, maybe enuf if acts were repeated, with reasonable belief of impossible advancement, and with ongoing harassment and ill-treatment

b. Turner v Anheuser Bush: conditions must be sufficiently extraordinary and egregious to overcome normal motivation of competent, diligent and reasonable employee to remain on the job to earn a livelihood and to serve his or her employer.
i. Focus is on coercion, not on whether it was a rational choice for the e’ee

3) What level of intentionality is req'd? 3 different answers:

a. Specific intent (2,4,8 Cirs some combo of a & b)

b. Constructive intent (reas e’er should have f/s conditions would be intolerable) or actual intent (same as 1) (2,4,8 Cirs some combo of a & b)

c. No intent req’d at all, but need some causation (1,3,5,6,7,9, 10, 11 Cirs)

i. CA: (Turner): if reasonable e’er would realize a reasonable e’ee in P’s position would be compelled to resign, then constructive intent to discharge (intersectionality) (9th cir)

TITLE 7 DEFENSES

	Theory of Liability
	Defense

	Individual disparate treatment
	LNDR, or negating P’s PF case (LNDR is not an AD, b/c D doesn't have burden of proof -- it stays with P)

	Systemic Disparate/Facial discrim (causation not issue)
	BFOQ (D has burden of pr.), or valid AAP (P has burden of pr.)

	Disparate impact
	business necessity (AD), or negating P's PF case; D has burden of proof on biz necess.

	Failure to make religious accommodation
	undue hardship (interpreted very liberally, any hardship above de minimus)

	HWE
	Faragher AD (reasonable efforts to prevent harassment and P failed to avail of those opportunities)

	Misc. T7 (Supp 160-61)
	· 703(e): religious schools exempted (religious discrim only)

· 703(f): discrim against commies ok

· 703(g)(1): nat’l security exception

· 703(i): Indian reservation exception

· 703(k)(3): exception for discrim against ppl in current illegal drug use

· 703(h): various defenses, including Tower Amendment to protect use of industry professional tests; Bennett amendment referencing Equal Pay Act (not unlawful to not comply with EPA); bona fide merit, piecework, or geographical location system



	Equal Pay Act
	Seniority systems, merit systems, piece work system, differential based on s.t. other than sex, are exempted (same for ADEA)


FEHA vs. T7

	
	TITLE 7
	FEHA §12940(j) (Supp 74)

	Bases of Discrimination
	race, religion, national origin, color, sex (§703(a)(1))

· sex, gender, sexual orientation is conflated
	everything in T7 + sexual orientation, ancestry, disability, age, marital status, medical cond., and harass. based on gender (§(j)(4)(c)) 

· disaggregates harassment based on sex, sexual orientation, gender and pregnancy

	Who can be held liable
	Only applies to e’ers with 15+ e’ees, and no coverage for independent contractors; (§701(b))

· religious ass'n or religious non-profits exempted (for religion-based hiring) (§702(a))
	generally only applies employers with 5+ employees, but §(j)(4)(a) provides protection against harassment in context employers with 1+ e'ee, & protects independent contractors

· religious ass'n or religious non-profits exempted (for religion-based hiring) (§j(4)(b))



	Personal Liability
	Individual harassers can't be held liable under T7
	individual liability for harassment against the harasser possible, even if he's not an e'er

	Affirmative duties on D
	E’er must post info on T7 & how to file complaints (§711) (173 Supp)
	§(j)(1): explicit affirmative duty on e'er to prevent harassment (shows up a couple of times in the FEHA)

	E’er liability
	
	§(j)(1): direct e’er liability for co-worker harassment (e'er knew or should have known it was happening and failed to remedy)

· automatic liability for behavior of agents and supervisors 



	Tangible vs. intangible detriment
	Meritor: Loss of tangible job benefit not necessary to show harassment
	§(j)(1): Loss of tangible job benefit not necessary to show harassment

	Procedural Deadlines
	see section on Procedural Perquisites
	1 year statute of limits to file a charge; DFEH has to decide whether or not to issue accusation within 180 days → DFEH dismisses or it issues rt to sue letter, CP has 1 year from issuance date to file 


 TC "CONSTRUCTIVE DISCHARGE" \f A \l "1" HARASSMENT

Sources of Protection:

1) T7 & State/FEHA:

· quid pro quo

· HWE

· preferential treatment of others

· revealing attire requirements

2) State Tort Claims: 

· IIED

· assault & battery

· false imprisonment

· negligent retention/supervision

· breach of statutory duty to prevent harassment

3) State constitutional claims (CA & others): right to be free from harassment & discrimination in workplace and in private

4) Collective Bargaining Agreements: may right to be free from harassment (claims subject to arbitration in the CBA)
HOSTILE WORK ENVIRONMENT

(modify for other forms of harassment)

	I.  P’s PF Case:

1. P subject to sexual advances, requests for sexual favors or other verbal or physical conduct of a sexual nature

2. Conduct was unwelcome
· can overlap with P/S prong: cts looking at P’s off-duty behavior or behavior with other e’ees to decide welcomeness (Burns)
· so far not req’d for racial harassment
3. Conduct was based on sex
· intersectionality possibly an issue
· from perspective of harasser

· Clearly prohibited: het advances (unless perp. made bisexual ones too), homo (homosexuality of perp must be proven)

· Clearly not actionable: bi advances, harassment based on sexual orientation (Strailey), het flirting, M/M horseplay

· Evidence: sex-specific derogatory remarks, implicit/explicit propositions, comparative (members of another sex are treated better), gender policing

· Possibly argue “sex plus” standard: sexual harassment = sex + attractiveness (Marietta)

4. Conduct was sufficiently pervasive or severe as to alter the conditions of employment and create a hostile work environment 
· Objective: alter conditions according to a reasonable e’ee in P’s position

· Eillison (9th Cir): use reasonable woman standard

· Fuller (9th Cir): reasonable person with P's fundamental characteristics (race, sex, etc. – case-by-case)
· Radtke (Mich Sup Ct): rejects use of contextualized standard of reasonableness
· Subjective: alter the conditions according to P
· Evidence: P’s behavior, testimony of co-workers, (bad) performance reviews

	· Factors to weigh to determine if suff. P/S (Harris) (constructive discharge claim helps on all these factors):

1. frequency (obj)
2. severity (obj)
3. physical or not (obj)
4. extent of interference with work performance (subj; look at perf. evals., testimony of co-workers)
· 2 approaches w/respect to 300-day charge filing period, split in authority:

1) Continuing violation (see Procedural Preqs section)

2) Sufficient pervasiveness/severity within the charge-filing period (9th Cir)
· If obj/sub standards satisfied, no need to show psychic injury (Harris)

5. Facts sufficient to create employer liability
· T7 & FEHA (§12940(j)(1)): only liable if e’er knew or should've known it was happening, and failed to take prompt action (co-worker harassment only) (negligence) (Hunter)
· Evidence: harassment of other workers besides P (Hunter)

· for supervisor harassment, only VL/RS theory available (but defense against this seems like direct liability standard) (Faragher) (use elements below)
· E’ers not automatically liable via T7, failing to use grievance procedure not dispositive, shld use “traditional agency principles” (Meritor): Act of agent w/in scope of employment, or if outside scope: Master “intended” conduct of agent (ratification), or Master negligent or reckless (direct liability), or the conduct violated a non-delegable duty, or apparent authority/agent aided by agency relationship in accomplishing the tort (from Ellerth)

· Distinct from respondeat superior liability, which would apply for a retaliation claim → under RS, D’s efforts to prevent the harm irrelevant b/c harasser’s actions imputed to e’er (Hunter)


	II.  D’s Defenses:

1. Negate any of above, or attack P’s mental health/history to show not sufficiently P/S

2. Disclaim E’er liability when harasser is a supervisor (Faragher & Ellerth):
1) harasser must be direct supervisor or directly above that person (if by co-worker, use Hunter)

2) has tang. emp. action been taken?

· if yes, there's no AD

· if no, see #3

· if HWE and QPQ claims: analyze HWE with ADs, and then QPQ separately

3) if no, D has burden of proof & production to show that:

a. Reasonable care was taken to prevent or remedy the harassing behavior, and

b. P unreasonably failed to take advantage of preventative or corrective measures or otherwise failed to avoid harm (cts have interpreted this to mean any failure to use properly means P will fail)

· obj. standard problem here: women in real life don’t always react by doing this)




	QUID PRO QUO



	· Liability is based on respondeat superior, which requires P prove tangible job detriment, unlike HWE (still developing) (Ellerth)

I.  P’s PF Case

1) P subject to sexual advances, requests for sexual favors or other conduct of a sexual nature

2) The sexual advance was ‘because of ‘ the P’s sex

3) P rejected the advances or otherwise expressed disapproval of the conduct

4) P was subjected to some cognizable employment detriment (as opposed to HWE)

5) A causal connection btw 3 & 4 (direct evidence or pretext/MM model of proof); and

6) E’er responsibility (Ellerth: more or less automatic when there’s tangible job detriment [if not, then HWE case])

· Changes: MM theory avail., “bisexual harasser” cases and “b/c of sex” element, exclusion of de minimus detriment cases (denial of preferential work assignments, ostracization) 


	II.  D’s Strategies

1) Alleged conduct did not occur

2) Alleged conduct was welcome

3) Decision-makers unaware of P’s rejection or of the conduct

4) Negative action taken was b/c of a legitimate reason not related to alleged conduct (if so, P must prove pretext)




 TC "HARASSMENT" \f A \l "1" DISABILITY TC "DISABILITY" \f A \l "1" 
I. Sources of Protection & Whose Conduct is Regulated:

1) Rehab. Act of 1973

· §504: recipients of federal financial assistance

· §501: Federal government employers

2) Americans with Disabilities Act of 1990 (§12201(a): no less protection than Rehab Act)

· Title I: private employers w/15+ e’ees

· Title II: state and local gov’t entities

· Title III: Public accommodations

· Title IV: Telecommunications

· Regulations (29 C.F.R. Pt. 1630)

· Chevron deference (Sutton called this deference into question): 

1) Has Congress expressly spoken on the issue?  (If so, it doesn’t matter what the agency says); 

2) Has Congress expressly delegated authority to an administrative agency to elucidate specific provisions? 

3) Did the administrative agency follow the req'd procedures in that context (due process) before they wrote the regs? 

· If 2&3 yes, regs must be given controlling weight, unless they are arbitrary, capricious, or manifestly contrary to the statute)

· If delegation is “implicit,” Court may not substitute its judgment for the “reasonable” judgment of the agency.

· EEOC Interpretive Guidance (198 Supp): not regulations, not entitled to Chevron deference b/c issued w/o comment

· To treat disabled people equally, have to treat them differently
3) State FEP laws (i.e. Cal. FEHA covers e’ers with 5+ e’ee’s)

· Restrictions: FEHA exclusion for religious non-profits or other religious associations

II. What conduct is prohibited/required?

§12112(a): no covered entity shall discriminate against a qualified individual with a disability because of that disability in regard to job application procedures, hiring, advancement, or discharge of e’ees, e’ee compensation, job training and other terms, conditions, and privileges of employment

· “terms & conditions” includes duty to prevent harassment

(b) “discriminate” = 

(1) limiting, segregating, or classifying a job applicant or e’ee to adversely affect them b/c of their disability

(2) participating in a K relationship that effectively discriminates against covered persons (ie with unions, training agencies)

(3) using standards, criteria or methods of administration that have the effect of discrim on the basis of disability, or that perpetuate the discrim of others who are subject to common admin control

(4) denying equal jobs or benefits to a qualified individual because of the known disability of someone they are known to have a relationship with

(5) (A) not making R/A unless they can prove to do so would be an undue hardship; (B) denying job opportunities to avoid having to make R/A

(6) using selection standards that screen out covered ppl, unless they’re job-related or consistent with biz necess.

(7) failing to select & administer tests concerning employment so that they measure e’ee’s ability, rather than just reflect their disability

Duties Related to Risk Assessment (Direct Threat defense)

1) Must do individualized, objective inquiry that is based on most recent medical knowledge (deferring to NIH, CDC, NIOSH, or USPHS. (Arline, Bragdon)

· qualified by Kirkingburg: an exclusionary qualification standard embodied in a federal regulatory requirement provides a defense to ADA liability when a person is denied employment because they do not meet the requirement (unanswered: what about jobs not covered by regs but similar to those that are?)
· qualified by current drug user exception
Disparate Treatment Under ADA: see Disparate Treatment

MM Under ADA: see Price Waterhouse under MM

ADA (follow steps: I, II, III)

I. DISABLED UNDER THE MEANING OF THE STATUTE
	Statute: §12102(2) (23 Supp): “Disability” = 

(B) A physical or mental impairment that substantially limits one or more major life activities

(C) A record of such an impairment; or (takes us back to (A))

(D) Being regarded as having an impairment (takes us back to (A))

· Stigma isn’t covered well here: e’er will reject disabled person b/c of fear, not rationalizing it in terms based on their impairment; end effect is ppl with genetic predispositions & degenerative diseases often left out (Christian, 7th Cir: discrim based on stigma not covered) 
I. Prong (A): present impairment

1) Determine whether the condition is a “physical impairment”

i. Regs (§1630.2(h)(1), (186 Supp): “any physiological disorder…affecting one more of the following body systems…”

ii. Regs §1630.2(h)(2): any mental or psychological disorder

iii. HIV is an impairment (Bragdon)

iv. Per se exclusions (§12211) (39 Supp)

v. Issues: 

· Traits or Characteristics vs. Conditions or Disorders (essentially, the condition must have been medicalized)

· Whether the Impairment Must Affect the Individual’s Ability to Work (Bragdon settled this → N)

· Impairments caused by mitigating measures (i.e. side effects of medication)

· Mutability and Voluntariness vs. permanence (1st Cir in Cook: voluntariness & mutability only relevant in determining whether a condition has a subst. limiting affect)

· Conduct vs. symptom of disability (fired for conduct which is a symptom of disability): analyze under direct threat, attack the “qualification,” e’er can defend citing compliance with regs or T7/FEHA mandates against harassment to protect other e’ees 


	2) Identify the “life activity” affected and determine whether it is a major life activity; and

a. Reproduction is one (Bragdon)

b. Regs §1630.2(i) (186 Supp): “functions like caring for oneself…walking, seeing, hearing, speaking…and working”

c. Working: 1630.2(j)(3)(i) (187 Supp): P has to be unable to perform in either a class of jobs or a broad range of jobs in various classes; factors to consider:

(ii)(A): geographical area that P can reasonably access

(B): the class of jobs from which P is disqualified (common geographic area, skills)

(C): broad range of jobs in various classes: the job they’re disqualified from and the other jobs not req. same skills within that area from which P is also disqualified from 

d. Dutcher (5th Cir): MLAs can be construed to be gender-specific & narrow

3) Determine whether the limitation “substantial limits” the MLA

a. Regs (§1630.2(j)(1)(i)) (186 Supp): unable to perform a MLA that the avg. person in the general population can perform; or (ii) significantly restricted…compared to how avg. persn would do 

· Factors to consider (§1630.2(j)(2):

ii. nature & severity of impairment

iii. duration or impairment;

iv. permanent or long term impact resulting from impairment

· Issues: P has burden to produce specific evidence; short-term conditions, mitigation (Sutton/Murphy/Kirkingburg: textualist – confined to ADA & Regs for statutory interpretation, mitigation counts); what’s required when MLA is working?
b. Guide: case-by-case, w/o regard to mitigating measures (203 Supp)

c. Muller (2d Cir): P had bad allergies at work, but not bad enough to be sub. ltd in MLA of breathing

	II.  Prong (B): record of

2) Regs §1630.2(k) (187 Supp): means history of, or misclassified as having [prong (A)]

· hospitalization sufficient to show record of substantial limitation in MLA (Arline)



	III.  Prong (C): regarded as

Regs §1630.2(l) (187 Supp): 

(1): has an impairment that doesn’t subst. limit MLA, but is treated as such

(2): has impairment that subst. limits MLA only b/c of other’s attitudes

(3): has none of covered impairments, but is treated as having a subst. limiting impairment [Prong (A)]

For this prong, plaintiff must establish that the employer perceived her as having an impairment that substantially limits a major life activity → references prong A (Sutton, Murphy)

· leaves out stigma: cosmetic disfigurement that has no substantially limiting effects, genetic disorders, degenerative disorders at early stages, non-limiting anatomical losses, many psychiatric disorders


II. QUALIFIED INDIVIDUAL WITH A DISABILITY

	P’s PF Case

· 1. Statutory & regulatory definitions:

a. a. § 12111(8) (25 Supp): “qualified individual” = one who with or without reasonable accommodation, can perform the essential functions of the position that such individual holds or desires

· 4 ways to prove:

1) able to perform all job functions w/o any accommodation

2) able to perform all essential job functions w/o accom.

3) with accommodation can perform all functions of job

4) can perform all essential functions with accommodation

b. Regs 1630.2(m): individ. who satisfied the requisite skill, experience, education and other job-related requirements of position such individual holds or desires (except those that are subj to disparate treatment attack), and who, with or without reasonable accommodation, can perform the essential functions of the job

· 2. Essential job functions

· Regs §1630.2(n) (187-88 Supp): essential job funcs = the fundamental duties of the position, doesn’t include marginal functions; 

· §1630.2(n)(2) (188 Supp) lists reasons a function may be essential: lt’d # of e’ees, reason job exists is to do it, highly specialized job

· §1630.2(n)(3) lists evidence to show a function is essential: e’er’s judgment on the issue, written job descriptions from before hiring, consequences of not requiring incumbent to do it, CBA terms, experience of past incumbents and/or current experience of incumbents in similar jobs

· Issues: 

1) Central vs. tangential job function: underground cable pulling is not essential (Ackerman, 9th Cir); occasionally lifting 50lbs is essential (Firestone Tire)

2) “Rare but critical”: actions that are very important, but job holders rarely do it (ie. mouth-to-mouth)

3) Means vs. ends: is reading an essential function, or the mental process from reading?

4) Regular attendance essential?

5) Judicial estoppel

· FEHA tracks ADA
	· 3. “Reasonable Accommodation”: 

· notice req’d from e’ee b/4 charge of failure to accommodate; except if obvious mental disability

1) Statutory & regulatory definitions:
· §12111(9) (25 Supp): list of what R/A may include 

· Regs §1630.2(o)(1-2) (188 Supp): generally what a R/A would be, including a list of examples ((2)(ii))

· Interactive process mentioned but not a duty: privacy concerns for e’ee implicated, how does breakdown of this effort affect liability

2) P has burden of proof to show: the requested accommodation is “reasonable on its face, ie. ordinarily or in the run of cases” that pertain to the challenged employment decision (Barnett cites cases  below from lower courts in context of seniority systems)

· can’t conflict with seniority rights of other e’ees (Hardison)

· CBA- type seniority systems trump need for reasonable accom (Eckles)
· telecommuting may be unreasonable in certain circumstances (Vande Zande)
· reassignment to vacant position: 10th Cir used several factors to decide: whether job is currently or about to be vacant [no bumping]; prior claim based on CBA trumps [violation of CBA an undue hardship]; take into account expectations of other e’ees under non-CBA seniority systems; whether there’d be a promotion [no duty to promote]; whether e’ee can perform all funcs w/accom; no undue hardship) (Smith)
3) Burden of proof shifts to D to establish that requested R/A is undue hardship (see D’s defenses, below)

4) In seniority system context, P can come back and bear burden of proof to show the system is not bona fide (and therefore the accommodation requested is reasonable):

· E’er frequently changes the system, so one more to accommodate a disability won’t make a difference
· System already has so many exceptions, one more won’t matter


	· Issues:

1) Per se unreasonable accommodations? 

i. When is modified schedule, telecommuting, reassignment to vacant position, job restructuring, or provision of an assistant a substantial modification per se unreasonable R/A?

· reassignment to vacant position (Smith, 10th Cir): “qualified” prong includes job e’ee desires, ADA means preferential placement into the position, developed multi-factorial analysis to asses its reasonableness (see last page for factors)
· CBA seniority system always trumps? (Barnett, Souter dissent suggests Y)

2) Reasonable vs. substantial? 

· Rehab Act §504 & ADA: e’er not req’d to make substantial modifications (Davis – nursing program, deaf student), but reasonable modifications may be required (Alexander)


III. D’S AFFIRMATIVE DEFENSES

	I. Direct Threat 

1. Definition: 

· §12113(b) (28 Supp): Lawful to screen out disabled ppl who “pose a direct threat to the health or safety of other individuals in the workplace” 

· Regs §1630.2(r): direct threat = significant risk of substantial harm to health or safety of the individual or others.  Determination of “direct threat” will be based on individualized assessment of individual’s present ability to perform essential functions of job, and based on reasonable medical judgment that relies on most current medical knowledge and/or best available objective evidence
2. Factors to weigh:

· Regs §1630.2(r) (189 Supp): substantial risk of harm “that cannot be eliminated or reduced by reasonable accommodation”; shall be evaluated using these factors (analysis done while assuming reasonable accommodations are in place)
1. duration of risk

2. nature and severity of the potential harm

3. likelihood that potential harm will occur

4. imminence of the potential harm

· use comparative evidence in addition to this test: how were others treated?

3. ADA provisions on medical exams & inquiries work with DT to help prevent irrational risk perception

· Statute & regs: §12112(d) (27 Supp); §1630.14 (193 Supp) (all are from statute unless noted)

i. Pre-employment:

1. (2)(A): a covered entity shall not give a medical exam or make inquiries to figure out if applicant is disabled, or to learn more about eh nature or severity of the disability

2. (2)(B): covered entity can make preemployment inquiries into the ability of an applicant to perform job-related functions

3. REGS §1630.14(A): suggests that if disability is obvious, e’er can ask how applicant will perform job-related functions without or without reasonable accommodations

ii. Btw offer & commencement of work:

1. (3): e’er can require an exam after offer has been made, and prior to beginning of job, and may condition an offer of employment on the results of such an exam IF
1) (A): all entering e’ees are subjected to such an exam regardless of disability

2) (B) info obtained is kept confidential (but open to supervisors and managers who need to know e’ee’s limitations re: work duties; emergency personnel; govt. officials investigating ADA violation)

2. REGS §1630.14(b)(3): these exams/inquiries don’t have to be job-related/biz necessity, unless they are to be used to screen out e’ees with disabilities
iii. Post-employment:

1. (4)(A): e’er can’t make med exams or inquiries to find out if e’ee is disabled or about the nature & severity of the disability, unless the exam/inquiry is shown to job related and consistent with biz necessity

2. (4)(B): e’er can conduct voluntary exams/inquiries that are part of an e’ee health program, and can make inquiries as to ability of e’ee to perform job-related functions
3. (4)(C): all this info subject to same confidentiality requirements as in (3)

· Evaluation of medical exam./inquiry:

1) When did it happen?  Before offer, btw offer & beginning of work, or after e’ee began?

i. helps to clarify causation: if offer withdrawn after exam, we know it was b/c of their disability

I. Undue Hardship

1. Statutory & regulatory definitions: 

· §12112(10) (25 Supp): means an action “requiring significant difficulty or expense” & lists factors influencing the determination

· Regs §1630.2(p) (189 Supp): structured analysis of undue hardship, which includes factors to be considered

2. Burden of proof to show circumstances that demonstrate undue hardship in this particular case (Barnett)

· R/A= cost of accom is not disproportionate to the benefit (Vande Zande)
i. Unclear: what cost and to what/whom?  what benefit and to what/whom?  to society? Posner doesn’t answer this

3. In seniority system context, P can come back and bear burden of proof to show the system is not bona fide (and therefore the accommodation requested is reasonable):

· E’er frequently changes the system, so one more to accommodate a disability won’t make a difference
· System already has so many exceptions so one more won’t matter
III.  If there’s more than one reasonable accommodation, e’er has discretion which one it will offer → if e’ee rejects the offered accommodation, e’ers can terminate (Smith; same for many circuits)




Rehabilitation Act § 504 (Analyze the same as ADA)

I. P’s PF case (burden of proof remains with P at all times):

2) Plaintiff is a person with a disability w/in the meaning of § 504

· burden of production to prove:

i. she is able to perform all job functions, or

ii. job functions she can’t perform aren’t essential

iii. she can perform all essential functions with accommodation

3) Plaintiff is “otherwise qualified”
4) Plaintiff was discriminated against“ solely by reason of handicap”; and
5) The defendant is a federally funded program
II. Once P comes with proof of ii and iii, burden of production shifts to come forward with evidence that:

1) The function the plaintiff cannot perform is an essential function; and either

2) The accommodation plaintiff proposes would not in fact enable her to perform the function; or

3) The accommodation plaintiff proposes is not a reasonable accommodation but rather a substantial modification which respondent is not required to make.

ADA vs. FEHA post-Poppink Act

	ADA
	FEHA

	“Disability” to be assessed in mitigated state (Sutton)
	“Disability” assessed w/o mitigation (§12926.1(c))

	
	MLAs to be broadly construed, including social activities (12926(i)(1)(c))

	For MLA of work, have to be substantially limited in broad range or class of jobs
	Working an MLA regardless of whether the limitation implicates class or broad range of jobs (§12926.1(c))

	Medical conditions not separately defined
	Specific medical conditions are covered: cancer, genetic diseases (12926(h)(1&2))

	Employer: entitled with 15+ e’ees
	Employer: entity employing 5+, except religious assn or nonprofit

	Disability = the 3 prongs
	Disability = “any physiological disease, disorder, condition, disfigurement, or loss that affects specified body systems and limits an individual’s ability to participate in major life activities” (physical) (12926(k)); mental = “any mental or psychological disorder, as specified” (12926; lists specific disorders/conditions (§12926.1(c))

	Substantial limitation in MLA required
	only a “limitation” on MLA (better for short-term medical condition sufferers) (§12926.1(c))

	
	Interactive process required at request of e’ee or disabled applicant (§12940, §7.5 (n))

	Post-offer disability-related questions that are not job related are allowed
	Post-offer medical exams/inquiries have to be related to job and be consistent with business necessity (§12940, §7.5(e)(3))

	E’ers have to accommodate without regard to whether the e’ee poses a direct threat to themselves (Chevron)
	Direct threat defense extends to when e’ee is a threat to themselves (§12940, §7.5(a)(1))

	Duty to prevent harassment read into “terms & conditions”
	Spells out duty to prevent harassment [12940(j) (74 Reader)]


Direct evidence req’d





§703(m)





motivating factor can be shown with whatever evidence, any case can be analyzed as MM





Some 9th Cir., O’C’s direct evid. or really strong circumstantial evid (“really good evid”) like Indurante [180])





Ostrowski/CIGNA





(p 185, 204)


Evid directly tied to discrim animus influencing decision


not stray remarks


usu. biased comments made by decision-makers a little b/4 the decision-making process





Evid, which if believed, no need for inferences





O’C’s direct evid (statements showing 1) use of protected statutes, 2) by decision-makers, 3) during decision-making process; not “stray remarks”





Price  Waterhouse
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