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Sources of Protection

Title 7

A. Bases

1. Race

2. Color

3. Sex

4. National Origin

5. Religion

6. Retaliation

B. Issues

1. Hiring

2. Promotion

3. Compensation

4. Discharge

5. Terms and conditions of employment

6. Referral to employment

7. Classification

8. Advertising

C. Who regulated

1. Private employers with 15+ employers

2. State and local governments

3. labor unions

4. Congress

a) special rules exist

D. Who not regulated

1. individual employees

E. Who can sue

1. person discriminated against

2. government suits (EEOC, DOJ(?))

F. Relief available

1. Back pay/Benefits

2. Injunctions

3. Compensatory damages (caps exist

4. Punitive damages

5. Attorneys fees

G. Procedural requirements

1. Exhaustion of Administrative Remedies Required

2. right to sue letter from EEOC required

3. 90 days to file a suit after receiving right to sue letter

ADEA

A. Part of the Fair Labor Standards Act in T29.  Contains a different set of procedural rules in T42.

B. Bases

1. Age (over 40)

C. Issues

1. Same as T7 (hiring, promotion, compensation, firing, terms and conditions)

D. Who regulated

1. Employers with 15+ employees, unions, employment agencies

a) Note:  unclear whether ADEA applies to state governments

E. Who can sue

1. Anyone over 40.  

2. EEOC can sue on behalf of individuals

F. Exceptions

1. High level, policy making executives exempted from certain provisions

G. Remedies

1. Economic and liquidated damages (which usually double economic damages for willful violations

H. Procedures

1. Unclear whether Exhaustion of Admin Remedies Required
a) Circuits split

b) Regs say yes

2. SOL runs from date discrimination takes place.  SOL is 2 years for regular cases, and 3 years for willful cases.

a) This is odd because SOL hinges on jury determination of whether discrimination was willful or not

3. Suit must be filed with the EEOC within 180 days of discriminatory action.

I. Theories available under ADEA

1. Individual disparate treatment (mm and pretext)

2. Systemic disparate treatment

a) Unclear if disparate impact action can be brought.  But doubtful given dicta in Biggins.

Civil War Statutes - § 1981 and § 1983

A. Bases

1. Race only

B. Issues

1. Prohibits discrimination in the making and enforcing of contracts only

C. Who regulated

1. everyone under T7, plus

2. employers with fewer than 15 employees

3. This covers private employers as well as public employers

D. Procedural requirements

1. NONE

E. Damages

1. No caps on compensatory damages

F. Statute of Limitations

1. One year

State FEHAs

Procedural issues in general

A. Exhaustion of remedies

1. Required for

a) T7

b) FEHA

c) ADA

2. Not required for 

a) EPA

3. Unclear if required for

a) ADEA

(1) Circuits split, regs say yes

B. Overview of process

1. Filing of charge

2. Timeliness of charge

a) Depends on where you are

(1) 180 days if non-deferral agency state

(2) 300 days if deferral agency state

(3) 240 days if ???

b) When does charge period start to run?

(1) Ricks rule:  Once employee gets notice that employer has decided to take negative employment action

(a) Note the vague language of “notice” and “decided” here.

(2) Arbitration/internal grievance procedures do not delay commencement of charge filing period

c) Continuing violation theory

(1) This is a way to get to actions that might otherwise fall outside the charge filing period.  You can include them in the charge if:

(a) They are a part of a pattern of acts, at least one of which falls within the charge filing period 

(i) HWE harrassment often goes here

(b) You are asserting the maintenance of a discriminatory system

(i) DI or P&P

(c) You are challenging present violation that is related to past discrimination

(i) Note that present effects of past discrimination are not actionable. 

(2) Acts are related where

(a) They involve the same subject matter (bases and issues)

(b) A consistent pattern is implicated

d) Equitable tolling of charge filing period allowed where

(1) Resort to another forum

(a) Because different forums have different rules

(2) Employer deception

(3) Incapacity

(4) EEOC error

3. Receipt of right to sue letter

a) Letter will be issued where

(1) EEOC finds no cause

(2) Charging party won’t conciliate

(3) EEOC finds cause, but decides not to sue

(4) Charge dismissed

(5) Upon request

b) Timely filing after receipt of right to sue letter

(1) 90 day period is sometimes tolled

4. Scope of charge to EEOC may limit scope of later suit

5. Scope of suit

a) May encompass any kind of discrimination

(1) Like or related to allegations in charge

(2) Which could have reasonably been expected to have been investigated in response to the charge

b) Plaintiff’s who can add to suit

(1) Only named P must file timely charge.  All other P’s wanting to be added to class must have been ABLE to file within the charge filing period.

DISPARATE TREATMENT – Used where P asserts intentional discrimination in her case
A. Prohibited discrimination includes:

1. normative stereotyping: belief that people should not stray outside socially prescribed roles.  (i.e. women should be more feminine (PW), blacks should stay in their place (Slack v. Havens)

2. Descriptive stereotyping:  judging individual by generalizations that some groups are better/worse at some things.  (colored folks clean better - Slack)

3. Hostile animus:  Exclusion of an entire group from roles or jobs.

a) Note:  Cognitive stereotyping not prohibited.  This includes biases that affect how behavior is perceived.  

B. In order to prove disparate treatment, P must prove that protected group status actually motivated the e’r’s decision

1. ex:  Biggins (ADEA):  e’r fires P to keep pension from vesting, which happens with a certain level of job seniority.  Held that even though seniority and age are closely aligned, no age disc. because P didn’t prove that:

a) protected trait played a role in the decision making process, and 

b) protected trait had a determinative effect on the outcome

Pretext variant – Used in individual disparate treatment cases where intent must be inferred from circumstantial evidence.
A. Applies in these contexts:

1. T7 703(a)(1) cases -- hiring, promotion, termination, compensation

2. T7 704(a) -- retaliation cases

3. ADEA disparate treatment cases (although analysis varies).

4. Sec. 1981 and 1983 cases.

B. Does not apply in

1. facially discriminatory cases

2. disparate impact cases

3. classification cases (703(a)(2)

C. Practical significance of theory

1. screens out cases where no reasonable juror could find for P.  Eliminates off the bat the most common non-discriminatory reasons for adverse action (lack of qualifications and no vacant positions to be filled).

D. Plaintiff’s Prima Facie Case

1. Elements of general  prima facie case
a) P belongs to protected group

b) Note that different statutes have different protected classes

(a) T7:  race, color, nat’l origin, sex, religion

(b) Sec 1981:  race only

(c) FEHA:  all plus marital status, disability

(d) ADEA: 40+

c) P applied and was qualified for positive employment action

d) Negative employment action taken against P

e) Something looks fishy

2. Elements in Failure to Hire Case (McDonnell Douglas)

a) P belongs to protected class

b) P applied for and was qualified for a job for which the employter was seeking applicants

(1) Note:  P does not have to prove that he was better or more qualified than ultimate hire

c) P was rejected, and

d) Something fishy suggests discrimination

(1) Status of this requirement is unclear.

(2) Under the ADEA, if person selected for the job is over 40, but younger than P, they must be significantly younger in order to state a claim.

(3) Irrelevant whether ultimate hire is better qualified.  If you can prove PC was a factor in the decision, liability attaches.  Of course, better qualified could be an LNDR.

3. Elements in Reduction in force case

a) P is member of PC

b) P selected for discharge from a larger group of candidates

c) P was performing at a level substantially equivalent to the lowest level of those of the group retained

d) The residual workforce contained some unprotected persons who were performing at a lower level than P.

4. Elements in Termination Case

a) P is a member of PC

b) P was performing at least satisfactory work

c) P was discharged

d) (comparative evidence?)

E. D’s offers legitimate, non-discriminatory reason for action

1. Once prima facie case is made, burden shifts to D to show that a non-discriminatory reason exists for their action.  

a) Note:  This is a not a burden of proof, but one of production.  The burden of proof never shifts, but P’s prima facie case created a presumption of discrimination that will carry the day unless refuted by a non-discriminatory reason.

b) If D offers such a reason, the presumption of discrimination created by P’s prima facie case disappears.

c) Note that this is different that DI, where P's prima facie case shifts the burden of PROOF to D to prove business necessity.

F. P has an opportunity to prove that proffered reason is pretext

1. Where pretext can be applied

a) T7 - 703(a)(1) cases - hiring, promotion, termination, compensation

b) T7 - 704 retaliation cases

(1) Note that pretext not applied to 703(a)(2) classification cases and official discriminatory policy cases.

2. Burdine says pretext can be proven using direct or indirect evidence

a) Direct evidence (evidence suggesting that discriminatory reason is more likely the real reason for D's actions)

(1) treatment of plaintiff during employment

(a) Defense:  based on P’s actions, had to treat differently

(2) remarks evidencing animus toward protected group

(3) statements by decision makers indicating that group status used to make employment decision

b) Indirect evidence  (LNDR not true)

(1) comparative evidence - treatment of other employees outside the protected group 

(a) Defense:  note differences between P and other employees

(2) Negative treatment of other members of the protected group

(3) statistical evidence - patterms of hiring, retention, promotion 

(4) D’s failure to follow standard procedure with P.

3. If P proves LNDR is pretextual

a) A finding in P's favor is not mandated by law.  However, the trier of fact may choose to find in favor of P on this showing, without more (particularly if other events point to intentional discrimination

(1) See Hicks, where court found that even though P had proven that LNDR was pretextual, had not proven that race was a motivating factor, so found for D.  Trier of fact free to explore LNDR's not put into evidence by D.

(2) All circuits but 5th hold that showing of pfc and pretext enough for P to win (though not automatic win).  5th cir. reads Hicks to say that P needs to prove "pretext plus" other evidence of discrimination to prevail. 

G. Causation

1. This is the issue in all disparate treatment cases.  Was negative employment action caused by P’s membership in a protected group.  

2. The identification of a “similarly situated person” not in P’s protected group is key to proof, because direct evidence of stereotyping rarely exists.

3. If person hired/promoted/etc. is in P’s protected class

a) most courts say that this negates the causation element.

b) some courts allow the case to proceed

(1) ex:  one woman not promoted because she is too masculine.  This is gender discrimination, even if another (more feminine) woman is promoted.

Mixed Motive variant - Used where D’s proffered reason for negative employment action is accurate, but discriminatory reasons also played a part in action.
A. Price Waterhouse - 

1. P shows that both legitimate reason and discriminatory reason played a part in negative employment action

a) So pretext model, which is an "either/or" standard, won't work here.

2. If P shows that discriminatory reason was a “motivating factor” in the decision, burden of proof shifts to D

a) Note:  O'Connor and White in concurrence would have required disc reason to be "substantial motivating factor"

B. §703(m) (part of 1991 Amendments to T7)

1. Liability is established when disc reason shown to be a "motivating factor" for "any employment practice", even where other factors also motivated the practice.  

a) §706(g) remedy provision

(1) allows D to limit damages, if it cam prove that decision would have been the same even if protected group status was not a factor

(2) If they succeed, P can still be awarded declatory relief, non-individualized injunctive relief, and attorney’s fees and costs

(a) but cannot be awarded individualized injunctive relief, back pay, or damages

2. Note that 703(m) amended T7 only.  Not applicable to § 1981 or ADEA.

C. When to use Mixed Motive:  3 approaches
1. When direct evidence is available

a) Even though §703(m) doesn't require an evidentiary trigger, most courts have followed O'Connor's suggestion in PW that mixed motive should only be available when there is direct evidence of a discriminatory reason.

(1) O'Connor defines direct evidence as statements made by decision-makers during the decision making process.

2. Ostrowski (2d cir.):  When evidence directly links prohibited basis to challenged decision

a) This differs from above, in that evidence may be circumstantial.  For example, policy statements evincing animus, or statements of decisionmakers involved in the decision making process.

3. Use whenever P alleges "mixed motive" - (the Brennan Approach)

a) This would seem to be the appropriate standard under 703(m), but courts haven't seen it this way

D. Problems with mixed motive generally

1. P doesn't have to have comparative evidence, and so P has better chance of winning, because doesn't have to prove every proffered LNDR pretextual, but remedies can be dramatically reduced if employers can show that LNDR would have led them to same employment decision.

2. If choosing between pretext and mm frameworks depends on what type of evidence you have, how can you choose a framework before you go to trial?  Isn't it the job of the jury to figure out which evidence is direct and which is indirect (i.e. who is a decision maker, what is considered part of the decision making process…)

E. After Acquired Evidence

1. No effect on liability

a) If D learns of a legit. reason for taking neg. employment action AFTER they take it, no effect on their liability (because it couldn't have affected the decision making process

2. Can affect Remedies

a) Can't collect remedies for period after which employer learned of the legitimate reason for discharge.

Retaliation

A. In general

1. §704(a) makes it an unlawful employment practice for an employer to discriminate because employee has:

a) OPPOSED any practice unlawful under T7, or

b) PARTICIPATED in any matter in an investigation, proceeding, or hearing under T7 

2. P does not have to be a member of protected class to sue

a) Note:  NLRA has participation retaliation only.

B. Participation Retaliation

1. Elements

a) P participated in proceedings under T7 (or other closely related civil rights proceedings)

(1) unclear whether participation in internal grievance proceedings protected

(2) If P falsely testifies of files a claim

(a) Most courts hold that even false claims protected, but

(b) Some courts hold that participation not protected if it is both false AND malicious

b) P suffered an adverse employment action

(1) If company confers benefits on employees who don't file claims (and go through mediation or something instead), is that an adverse employment action?

c) there is a causal connection between (a) and (b)

C. Opposition Retaliation

1. Elements

a) P engaged in protected opposition activity to a seemingly unlawful employment practice. 

(1)  D's activity doesn't have to be unlawful, in fact, but…

(a) P's belief in unlawfulness must be

(i) reasonable

(ii) in good faith, and 

(iii) judged from the standpoint of a layperson

(2) Opposition itself must be reasonable in order to be protected

(a) Disloyalty doctrine:  Under T7, disloyalty alone cannot suffice as LNDR that strips protection from opposition. 

(i) But under NLRA, it can

(b) Opposition must be lawful

(c) Opposition cannot deliberately interfere with jobs of other employees or your own job performance.

b) Adverse employment action taken

(1) snubbing and ostracism don't count.

c) Causal connection between (a) and (b)

(1) not clear if you use mixed motive or pretext model to prove causation

(a) 703(m) specifically discuss retaliation discrimination, so there is a circuit split on whether or not it applies.

(i) Some courts use 703(m), so P only has to prove that retaliation was a motivating factor for the negative employment practice

(ii) other courts say retaliation not included in 703(m), so they use PW, which requires direct evidence of disc. in order to use mixed motive.

Systemic Disparate Treatment – Formal Policies

A. Structure of claim

1. P proves explicit policy of exclusion/differential treatment  (Note that there is no reason to have a prima facie case where there is a facially discriminatory policy)

2. Burden shifts to D to assert an affirmative defense

a) T7:

(1) BFOQ

(2) Valid Affirmative Action Plan

b) ADEA

(1) BFOQ

(2) Bona fide seniority system

(3) bona fide benefit plan

(4) reasonable factor other than age

(5) compliance with other regulations

(a) i.e. FAA age ceiling for pilots 

3. Note that D has burden of proof with all affirmative defenses

4. Policy is per se illegal unless D can establish an affirmative defense

a) Because T7 requires that individuals are treated similarly regardless of their group status, even rational predictions are a violation of T7.  Group status may not be used as a proxy for a particular characteristic

(1) Ex:  the fact that women live longer cannot be the basis for policy that women must pay more into their pension funds

b) P does not have to prove discriminatory intent 

B. Affirmative Defenses:  BFOQ

1. Where can a BFOQ be asserted?

a) Only where facial discrimination exists

b) only applies to sex, national origin, religion, and age

(1) never race

c) court will focus on occupational qualifications of a particular job in order to determine whether a BFOQ exists.

d) note that BFOQ is defined very narrowly

C. BFOQ Defense under T7

1. Elements

a) Direct relationship between the excluded characteristic (i.e. sex) and the employee’s ability to perform the job.  This can be proven either:
(1) By showing that all or substantially all of the members of the excluded class cannot perform the duties of the job, or

(2) With qualifications related to safety, by showing that it is impracticable to determine on an individual basis whether members of the excluded class can perform safely and effectively.

(a) in order to prove (2), must show that:

(i) some members of excluded class, and

(ii) no members of accepted class

(iii) possess a trait which cannot be identified ahead of time except by reference to class membership.

b) That the required job qualification goes to the essence of D’s business

(1) Essence of the business looks at factors of the particular job P excluded from

(2) Essences commonly rejected by the courts:  making money, pleasing customers.

c) No less restrictive alternative exists that would make a class based restriction unnecessary

2. Sex Discrimination cases have different lines of authority depending on the rationale for the BFOQ

a) Privacy Test (Sedita).  BFOQ established if:
(1) a factual bases for believing that hiring any members of one sex would undermine the business operation

(2) the privacy interest is entitled to protection under the law

(3) no reasonable alternatives exist to protect that interest

(a) Key Questions to Ask

(i) How serious is the infringement?

(ii) How vulnerable is the population?

(iii) How feasible is the restructuring?

(b) BFOQ's have been found in hospitals, prisons, restroom attendants, nursing homes, health clubs

(c) note that BFOQ more likely to succeed where it is not possible to reassign job responsibilities in such a way as to minimally intrude on client's privacy

b) Role Models

(1) Healey:  Upheld policy requiring therapists of emotionally disturbed children to treat same sex patients.  Role modeling considered more effective that way

c) Primary Function

(1) Torres:  Primary function of women's prisons is rehab.  Prisoners often victims of male domination.  Held that because male guards could inhibit rehab, they could be excluded

(2) Dothard:  essence of prison guard's job is maintaining security.  Women couldn't do that as well in male prison, so BFOQ exists

(3) Asian Battered Women's Shelter Hypo
d) Marketing Niche

(1) BFOQ denied to make employees consistent with marketing campaign about the "stewardesses of love"

e) Customer Preference

(1) Fernandez:  Exclusionary policy for women denied where oil company customers preferred dealing with male executives

(2) But see UT:  Campus police policy limiting cops to age 45 upheld, because youth relate better to younger cops.  (may be characterized as a primary function deal?  Function of campus cops is to deal with/relate to youth?)

D. BFOQ defense under ADEA

1. Elements

a) Articulated connection between age restriction and essence of the business

(1) court will focus on particular job P is excluded from

(2) essence defined narrowly (i.e. not profit)

(3) level of safety consideration is very important.  Higher safety consideration means more leniency by the court

b) Employer shows need to rely on exclusionary criteria as a way of meeting its purpose (Tamiami)
(1) By showing that all or substantially all of the members of the excluded class cannot perform the duties of the job, or

(2) With qualifications related to safety, by showing that it is impracticable to determine on an individual basis whether members of the excluded class can perform safely and effectively.

(a) in order to prove (2), must show that:

(i) some members of excluded class, and

(ii) no members of accepted class

(iii) possess a trait which cannot be identified ahead of time except by reference to class membership.

(b) A note about safety.  In both T7 and ADEA BFOQ cases, the safety of P can be used in determining a safety risk

2. Cases  

a) Criswell (1985):  Policy restricting pilots to those under 60 not a BFOQ.
(1) Other businesses in the industry did not have restrictions

(2) Employer itself relies on individual testing for other age groups

(3) FAA relies on individual testing.

b) UT:   Customer preference for younger employees upheld. Campus police policy limiting cops to age 45 upheld, because youth relate better to younger cops.

(1) Cannot use age-based exclusionary measures where other employees are not tested for health, fitness, stamina, etc.

E. Affirmative Action

1. General Rule

a) AA plans can be challenged as violations of:

(1) T7

(2) Equal Protection (against state action)

b) Main difference between T7 and EP analysis

(1) Predicate Showing

(a) Under T7, must show manifest imbalances in traditionally segregated 

(b) EP requires remedying gov’t’s own discrimination or disc it helped perpetuate in a private actor

c) AA plans can be implemented

(1) voluntarily

(2) through state action

(3) agreed to by parties in consent decree (treated as voluntary)

(a) If program is voluntary, there is no need for employer to demonstrate a lack of alternative remedies

(b) If program is court ordered, the court must demonstrate a lack of alternative remedies before imposing it.

d) When AA plan is valid, it is an affirmative defense to systematic disparate treatment claim

2. Historical Background

a) Steelworkers v. Weber (1979):  Private, voluntary race conscious affirmative action plan permissible if:

(1) designed to break down old patterns of racial segregation and hierarchy

(2) doesn't create an absolute bar to the advancement of non-minorities

(3) is a temporary measure intended to attain (not maintain) racial balance

(4) does not unnecessarily trammel the interests of non-minorities

b) Firefighters Local Union No. 1784 v. Stoats (1984):  

(1) Bona Fide Seniority System ok unless it was adopted for a discriminatory purpose

(2) Can only be overriden if it’s necessary to make whole a proven victim of intentional discrimination.

c) Wygant (1986):  

(1) Neither the desire to provide role models nor the desire to remedy general societal discrimination are suitable justifications for race-conscious remedies.  

(2) must be proof of prior discrimination in order to rationalize use of race conscious remedies.  

(3) court doesn’t like to lay people off because of affirmative action plans.

d) Local 93 Firefighters v. Cleveland (1986):  

(1) Race conscious relief in voluntary consent decrees are permissible, and subject to the same analysis as other voluntary plans, rather than as state action.

e) Hammon v. Barry (1987):  

(1) Before race-conscious remedies can be imposed, a compelling showing must be made of prior discrimination resulting in manifest imbalances between availability in the relevant labor market and hires in the job in question.

f) US v. Paradise (1987): 

(1)  Before a state actor (including a judge) can impose race based alternatives, they must show that all other alternatives would be ineffective

3. TITLE SEVEN ANALYSIS –private actor’s affirmative action plan 

a) Does it have a proper purpose?

(1) Safe purposes

(a) eliminating manifest imbalances in traditionally segregated job categories

(b) achieve a stable measurable yearly improvement in classifications where specific groups are underrepresented

(c) attain a balanced workforce

(2) Unsafe purposes:

(a) remedying general societal discrimination

(b) providing role models for underrepresented people

(c) maintaining a balanced workforce

(3) Unclear

(a) diversity for its own sake

(b) undercover functions requiring "fitting in" to a particular group

b) Does it have a proper predicate?

(1) Establishing this is the key to having a plan upheld under T7.  Under T7, conspicuous imbalances in work force can be enough to support plan

(2) Employer should

(a) tailor showing of need to the particular employer, groups, and job categories affected

(b) demonstrate significant underrepresentation of groups to be preferred in affected jobs as compared to their representation in the relevant labor market  (called a utilization analysis)

(i) This is done through a statistical analysis that compares the % of people in the qualified labor market with the % of people actually hired by the employer.

(ii) This can get tricky.  If there is a low % of qualified minorities in the labor force, this may mean that the low % in the job would be the result of societal discrimination (not proper predicate) as opposed to employer discrimination (proper predicate)

(c) acknowledge past exclusionary or limiting practices

(3) Employer should not

(a) frame need for the plan in general or conclusory terms

(b) use goals where there is no significant showing of underutilization in particular jobs 

(4) Unclear

(a) degree of precision required in utilization analysis?

(i) snapshot v. flow?

(ii) qualifications of labor force?

(b) how strong a showing is required before aa plan ok?

(i) In Johnson, O'Connor would require same showing as PFC in pattern and practice disparate treatment claim

(c) weight given to industry wide exclusion (particularly concerning qualifications)

c) Have its goals been properly set?

(1) Employer should

(a) base goals on the representation of minorities in the relevant, qualified labor market

(b) Plan should recite that goal setting process took into account factors that might delay the attainment of parity with labor force proportions

(i) For example, if turnover rates are low, entry level positions may be rare.  There may be a limited number of qualified candidates due to prior discrimination in the industry

(c) Modifiable, flexible goals more likely to be upheld.  This was key in upholding plan in Johnson.

(2) Employer should not

(a) Set random numerical goals without reference to qualified labor market

(b) set fixed, inflexible goals

(c) set up quotas or set asides

d) Are the goals being properly applied in individual decisions?

(1) Employer should

(a) State that goals are one factor among many in choosing between qualified candidates

e) Does the plan trammel the rights of non-beneficiaries?

(1) Employer should not

(a) quotas or set asides, either in language or implementation.  

(b) Shouldn’t create absolute bars to hiring or advancement of non-minorities

(c) layoffs considered to be more trammeling than using plan in hiring decisions. 

(2) Unclear if trammeling

(a) preference in layoffs

(b) seniority system overrides

4. EQUAL PROTECTION ANALYSIS (gov't AA Plan)
a) Does it have a proper purpose  (must be a compelling state interest)

(1) Safe Purpose

(a) Eradicating its own past discrimination or

(b)  private discrimination in which it had been a passive participant (Croson)

(2) Unsafe purpose:

(a) Remedying general societal discrimination

(b) Providing role models for students

(c) Maintaining rather than attaining balance

(3) Unclear if safe

(a) just about everything.  Because the composition of the court has changed.  But chances are that acceptable plans will narrow.

(b) Doubtful that intellectual diversity will suffice as compelling state interest

b) Does it have a proper predicate 

(1) Safe Predicate

(a) Judicial, legislative, or administrative finding of past discrimination, backed up with strong evidence to support that finding

(i) Note that this is very different from the “conspicuous workforce imbalance” threshold of T7.  Here, actual discrimination by a state actor required.

(b) Prima facie case of constitutional or statutory violation by the government unit in question, or by private people with whom the government has become a passive participant.

(c) Use relevant labor market analysis to determine underrepresentation.  Note that this must be done on a job by job, group by group basis.

(2) Unsafe Predicate

(a) Generalized or conclusory statements regarding the persistence of discrimination won’t cut it

(b) Basing analysis on anything other than availability in qualified labor market

(3) Unclear Predicate

(a) But likely required under current court, is that the government would have to attempt other measures before aa plan

c) Has the plan been properly implemented  (strict scrutiny analysis, so plan must be shown to be necessary and narrowly tailored)
(1) Government should

(a) show inefficacy of tools other than plan in eradicating past discrimination and its lingering effects

(b) make plan limited in time, flexible, and one factor among many in decision making process

(2) Government should not

(a) use preferences in layoffs, especially if a seniority system is already in place.  

(b) use over- or under-inclusive proxies (i.e. race for economic disadvantagement).

(c) use quotas, set asides, or absolute bars for minorities

5. Framework for determining whether a judicially ordered affirmative action plan is lawful

a) Party must have a long history of egregious discrimination

b) and a resistance to prior remedial orders or measures

Systemic Disparate Treatment – Asserting that discrimination in employment decisions is employer’s standard operating procedure (where you can’t show discrimination in your individual case, but you have a class of P’s who assert that the informal policies of D excluded them)
A. In General:  

1. Through statistics and other evidence, raise an inference that discrimination on a prohibited basis is D’s standard operating procedure

B. Stage 1 

1. P prima facie case raises inference that discrimination is D’s standard operating procedure

a) statistically significant disparity between group representation in a particular job v. group representation in the relevant qualified labor market.

(1) A statistically significant disparity raises an inference of intentional discrimination.

(2) Theoretically possible that stats alone could establish PFC, but courts don’t dig it, so also show…

b) evidence of animus of relevant decision makers

c) anecdotal evidence of relevant class members suggesting discrimination

(1) Once a prima facie case is established, it creates a rebuttable presumption that discrimination is D’s standard operating procedure

2. D’s Rebuttal to Inference

a) Attack P’s statistical showing by suggesting defects in the statistical model that render it less- or non-productive

b) Offer an alternative statistical model which shows no disparity between relevant qualified labor market and employees

c) “Testimonials” by members of protected class asserting valid, non-discriminatory treatment

d) Admit disparity between employees and relevant labor market, but offer a legitimate, non-discriminatory reason for disparity.

(1) Common defenses

(a) Interest defense:  used in virtually every non-traditional work case since 70s, usually unsuccessfully.  Risky because defense relies on stereotypes

(b) Word of mouth recruiting:  

(i) Circuits split on whether this flies.

(c) Statistics not enough to show

e) If D offers legit reason for disparity, P has opportunity to prove that the reason proffered is pretextual.  

f) If P fails to prove pretext, disparate treatment case fails.  Case may morph into a Disparate Impact case.

C. Stage Two – Individual relief for class members

1. Once Stage One liability is established, a consent decree laying out damages for each plaintiff is usually drawn up.  Stage One success means that there is a presumption of discrimination against each class member.  Although a D has the opportunity to prove that decisions in an individual case would have been made anyway in order to defeat liability in a particular case, this almost never happens.  It is exceedingly rare to actually have Stage Two hearings, mostly because the cost is so prohibitive to the employer.

D. Doing the comparison

1. Defining the relevant labor market

a) How to formulate expected breakdown of employees 

(1) Applicant flow data best comparison, because this will encompass (generally) those qualified, interested, and available to take the job.

(a) Problem:  Not many employers keep accurate applicant flow data.
(b) Also, Chilling problem, where minority applicants may not have applied because D had reputation for never hiring minorities.  So applicant flow not an accurate model for relevant labor pool

(c) Biased Recruitment:  If recruitment process excluded certain groups, applicant pool would reflect that.  But note that T7 does not require unbiased recruitment

(2) Proxy model:  model of expected breakdown based on population statistics.  But can’t use entire population.  Must be limited by pop.  with proper qualifications, in a reasonable geographic scope (such that it is reasonable to assume that they might actually have applied for the job) and other labor market distortions.

(a) Qualified Labor market

(i) Based on skills required for the job

(ii) If no particular skills required, can use pop. stats

(iii) note that industry-wide discrimination can lead to a lack of qualified applicants.

(b) Geographic Scope:

(i) Based on commute patterns/commute time

(ii) Recruitment practices

(iii) Sources of current employees and applicants

(iv) Other relevant factors (availability of public transportation, etc)

b) How to determine what employee breakdown actually is at a particular workplace 

(1) Snapshot data 

(a) shows breakdown at one particular point in time.  Because of this, not as reliable (D could “stack the deck”) but it is easy to measure

(2) Selection data

(a) shows who offered the job over a period of time.  Must determine what time period, which can be tricky.  Also tougher to keep track of, may not have complete records

(i) Can years be aggregated?

(ii) Focus on a particular decision maker?

(3) But selection data generally used because of the above difficulties with snapshot data.  Easier to prove discrimination with selection data because the numbers are higher, so more likely to have significant statistics.

2. Other problems in defining the relevant labor market.

a) When assessing what the employee breakdown is, important not to include pre-Act employment decisions in statistical analysis, because they are not actionable.

(1) Hazelwood (1977):  Held that discrimination must be post-Act in order to be actionable.  Must use the proper pool in order to create presumption of discrimination.

E. Doing the numbers.

1. If you are trying to determine the likelihood that the disparity in selected workforce is random, use…

a) Z-test:  

(1) Determines whether there is a statistically significant disparity between actual work force and relevant labor market.  Determines the likelihood that disparity is attributable to random variations.  

(a) Used in Disp Treat cases as additional proof of intentional discrimination

(b) P&P:  Used to show disparity exists

(c) DI:  As DI model has expanded to include subjective practices, focus on RLM has increased.  Now, DI cases often use both pop and selection rate tests.

2. If you are trying to determine whether a particular factor was relied on in a multi-factor decision, use…

a) Multiple regression analysis

(1) used where there are a number of individual variables that could affect employment decision, and you want to isolate one variable.  Where D has denied that group membership plays a role and had attributed observed differences in outcomes to one or more legitimate non-discriminatory factors.

(a) Always used in compensation and promotion discrimination class actions.

3. If you are trying to determine how a particular test/criteria affects different groups, use…

a) Chi Square

(1) Shows how a particular test/criteria affects different groups, and if the effect is statistically significant.

b) 80% rule

(1) Where the selection of class members is less than 80% that of favored class, discrimination assumed

(2) This rule is disfavored.  Does not tell you if disparity is statistically significant.  Easily skewed if small sample size

(a) Used in DI cases

(b) And P&P cases

F. Relevant Cases

1. Bazemore (1986):  Statistical model did not take into account other factors than race (i.e. seniority, education, experience) in determining whether discrimination exists.  Held that defects in model do not render evidence inadmissible.  Rather, they affect the probativeness of the evidence.

a) Note:  Linda says that this is an academic difference.  Statistics are suspect anyway, and when combined with defects in the model, they are likely to be ignored.

2. Feeney (1979):  Veteran preference challenged as discrim to women.  Court held that discrimination is shown where decision maker wanted and intended the action to disadvantage a group.  Mere knowledge of the effect is not discrimination.  This defines discrim extremely narrowly

3. Sears Roebuck (1988):  P used stats to show that women’s lack of interest was not the reason they weren’t fired.  D countered with testimony that women lacked interest in the positions.  Held that just because P uses stats, D doesn’t have to defend those stats.  P retains burden of proof of intent to discriminate.

Sexual Orientation Discrimination

A. No T7 protection

1. DeSantis v. PT&T: laid out 5 theories of liability under T7.  All denied.

a) Sex disc = s.o. discrimination

b) Disparate impact on men

(1) because more gay men than women)

c) Disparate treatment

(1) Woman with man ok, man with man not ok

d) Interference with freedom of association

e) Effeminacy

2. Gay Law Students:  Sued under CA Labor code, CA Constitution
a) CA Const protects gay folks  from arbitrary empl. disc.

(1) Court found that since D was a regulated monopoly, it acts like the state and is subject to the consititution.
b) CA labor code 1101 & 1102 say that employer’s can’t regulate the political activities of employees

(1) Court finds that being openly gay is a political activity

c) Court held that FEHA did not prohibit s.o. discrimination

3. CA Labor Code 1102.1 

a) codified the holding in Gay Law Students, and prohibits discrimination based on actual or perceived sexual orientation

(1) But must file claim within 30 days 
(2) Exemption for employers with less than 5 e’ees
(3) Exempts religious and (maybe) non-profit orgs
b) P’s can bring a public policy tort

4. Leibert (CA app. 1995)

a) Wrongful Discharge in Violation of Public Policy (Tameny Claim):  Termination cannot violate a regulatory, statutory, or constitutional policy.  

(1) Court held that even though 1102.1 claim had been overruled due to procedural error, could still bring Tameny claim based on 1102.1, since statutory policy still exists.

b) P’s attorney failed to appeal ruling that admin. exhaustion required.  Instead, amended his pleading.  So he waived his right to appeal the exhaustion ruling

c) No right to privacy re: sexual orientation because neither info nor autonomy privacy claim exists (weak analysis)

Disparate Impact – Challenging a specific test/practice
A. P’s prima facie case

1. P must show that a particular selection criteria excludes protected group at a rate higher than that of other groups.

a) Identify selection criteria

b) That causes

c) A disparate impact on a group protected by T7

B. Ways D attacks P’s prima facie case

1. Particularity failure 

a) Note that allowing di claims for subjective decision making could really fuck this up.  No way to state with particularity that this person’s specific mindset led to di.

2. Challenge pool selected for impact analysis (to assert that relevant labor market is more narrow)

3. Assert flaws in statistical analysis

a) Wrong statistical technique used

b) Flaws in data set or compilation

c) Statistically insignificant results

(1) Note that D can do their own statistical analysis if they don’t like P’s

4. P failure to prove causation

C. D’s affirmative defense 

1. Selection criteria/practice is job related for the position in question, and

2. is justified by business necessity

D. P’s rebuttal

1. If business necessity is proven, P can win by showing that some lesser impacting alternative was available.

a) Can lesser impacting alternative be more expensive, less efficient?  It is, at present, not clear what role cost will play in the alternative practice standard.  WC relied on cost, and was explicitly overruled, but cost also popped up in Watson
E. History of Disparate Impact formulation

1. Wards Cove (1989)

a) Held that di theory could be used to challenge subjective decision making practices, but 

b) Radically reformulated the business necessity standard, substituting a “reasonable business justification” standard

c) Changed BOP allocation.  Held that D had BOProduction for asserting business justification, and giving P burden of proving absence of reasonable business justification.

d) Required P’s rebuttal to show that the alternative was no more expensive and just as effective as di practice.

e) Emphasized that P required to identify particular employment practice and prove that the particular practice was causing the di.

f) Stressed preference for focus on qualified labor market to prove disparate impact.  (different from Dothard and Griggs)

2. Civil Rights Act of 1991 

a) Restores pre WC BOP alllocation (see above)

b) Retains WC approach to requiring p to show particular job effect and causation between practice and di

c) Reasserts defense standard of “business necessity”, relates it to job relatedness, but no standard defined

(1) Explicitly says that law is how it was the day before WC, but law was unsettled on that day

d) Restores pre-WC definition of “alternative employment practice”

(1) Also unsettled

e) Prohibits race norming on standardized tests, and prohibits di claim for controlled substance abuse.

F. Legal issues in P prima facie case

1. When determining the impact of a particular test/practice, who do we compare the protected class with?

(1) General population statistics can be used, so long as there is no reason to believe there would be a meaningful difference among interested potential applicants.

(a) Dothard:  Showing that height and weight requirements for female prison guards had DI by showing that women were 52% of Alabama, 36% of labor force, but only 12% of prison guards.

(2) BUT Beazer introduces the notion of qualified, potential applicants/employees as the appropriate pool for impact analysis.  This is tighter than Dothard or Griggs.

(3) No requirement that you show the practice has a DI on actual applicants
(a) In part because of the chilling problem

2. Where do we measure impact?  At any point in the hiring process, or do we just look at actual hires?

a) Even if there is no disparate impact at the bottom line, disparate impact anywhere in the selection process is actionable (Teal)

(1) This is because T7 protects the individual, not the group.  So even if lots of minorities got ultimately hired, if you didn’t because a disparately impacting test tossed you, you have a claim (if you can show that test di your minority group) 

3. Multi-component selection process

a) Traditional rule:  exclusionary tests only

b) Now:  P is generally required to isolate the particular practice causing the impact.  But where the factors used in the decision making process are not capable of separation for analysis, process can be challenged as a whole.

(1) But not clear what this would look like in a case.
4. Subjective decision making

a) Can be challenged using DI (See Watson).  

(1) But we don’t have any cases telling us what it looks like

b) Potential problems:

(1) How can an employer assert that a subjective decision making practice is a business necessity?

(a) Linda concerned that this will weaken the business necessity standard, as employers are given lots of deference in hiring high-level employees.

(2) How can an employer validate a subjective decision making practice

(a) Validate = show that practice is correlated with good job performance

5. Practices that can be challenged using di:

a) Employment tests

b) Promotion

c) Nepotism

d) Word of mouth recruitment – unsettled

e) Compensation discrimination – unsettled

6. Practices that cannot be challenged with di (703(h) exceptions):

a) Bona fide seniority system

b) Bona fide merit system

c) System measuring quality or quantity of production

d) Different compensation/benefits for employees in different locations

e) Professionally developed tests not intended or used to discriminate

f) Bennett amendment (drugs)

7. What statutes allow di

a) T7 and ADEA

8. Proving causation.  

a) Stats prove the causation with an identifiable test

b) Unclear how to prove causation if you are challenging subjective decision making process

9. Required statistical significance:

a) Statistics in disparate impact cases are used to calculate the impact of a given selection practice on a protected group 

b) Selection rate comparisons:  Most often used in disparate impact cases.  Two main types:

(1) 80% rule or

(2) Chi Square Test: 

(a) Not clear whether aggregation is allowed if sample size is tiny

G. Business necessity

1. Note that D has burden of proof on this issue.

2. It’s not clear what job related and consistent with business necessity means.  CRA 1991 says to look to law right before WC decided, but it’s a mess:

a) “necessity” that is “related to job performance (Griggs)

b) “manifest relation to the employment in question” (Beazer – dicta)

c) D “goals significantly served by” selection criteria (Beazer – dicta)

d) Criteria “measures skills related to effective performance of the job” (Teal – dicta)

e) Criteria has a “legitimate business purpose” and “business reason” (Watson plurality – dicta)

f) Not as stringent as BFOQ (Johnson Controls)

g) “discriminatory tests are impermissible unless shown, by professionally acceptable methods, to be predictive of or significantly correlated with important elements of work behavior which comprise or are relevant to the job” (Albermarle)

h) “overriding legitimate business purpose such that the practice is necessary to the safe and efficient operation of the business (Craig)

3. What we do know about proving business necessity

a) objective, not subjective, standard.  

(1) good faith or an absence of intent to discriminate is not enough to prove business necessity.

b) Business purpose must be sufficiently compelling to override racial impact.

c) Practice must effectively carry out the business purpose it is alleged to serve

d) There must be no acceptable alternative policy or practice which would better accomplish the business purpose with less impact.

(1) We seem to be moving toward a sliding scale of business necessity, where the stringency of the standard depends on the level of the job in question (high level job decisions get more deference, so standard lower)

4. Does employer have to validate his employment test/practice
a) Validation = statistical showing that the test/practice correlates with job performance

b) Three types of validity

(1) Content validation:  Samples the job directly (i.e. typing test for data entry job)

(a) But test must assess a representative sample of content of job.  Typing test no good if 80% of job is phones

(2) Criterion-related validation:  success on the test correlated with successful performance of job.

(a) Training program validity v. Job validity:  some tests correlate with success in training program, not success in job 

(3) Construct validation:  Measures psychological constructs necessary to effective job performance.  This test takes two steps:

(a) Analyze job and identify essential constructs needed for effective job performance

(b) Demonstrate correlation between test and essential constructs.

(i) This test is expensive and less direct than others so rarely used.

c) Some courts (and O’Connor in Watson) say that you only have to validate actual tests.

d) Test validation Exception (703(h)).  

(1) If test is a professionally developed test, no validation required.

Sexual Harrassment

A. Remedial Theories

1. EEO Statutes -- (T7, State FEHA’s)

a) Quid Pro Quo


b) Hostile Work Environment

c) Preferential Treatment  (to those who acquiesced)

(1) NOTE:  under T7, can only charge employer, not individual harasser.

(a) Individual harasser can be charged under state tort claims, FEHA

(2) T7 has low damage caps.  Including a tort action can get around them

2. State Tort Claims
a) IIED

(1) Outrageous conduct by D

(2) Actual or constructive intent by D to cause emotional distress

(3) Severe emotional suffering of P

(4) Actual and proximate causation

b) Assault and Battery

(1) D intentionally subjected P to harmful and offensive touching

(2) Which caused P to suffer injury (mental injury counts)

c) False Imprisonment

d) Negligent Retention/Supervision

(1) This claim usually covered by D’s insurance, so deep pockets available

e) Breach of Statutory Duty to Prevent Harrassment

3. State Constitutional Claims

4. Provisions in Collective Bargaining Agreements

Quid Pro Quo --Traditional Elements of Proof

1. In General

a) This is the intentional version of sexual harassment.  It requires intent to discriminate based on rejection of sexual advances.

b) QPQ covers any employment action other than terms and conditions

B. Modern formulation 

1. P subject to sexual conduct

2. Sexual advances were “because of” P sex

3. P rejected or disapproved of conduct

4. P suffered a cognizable employment detriment

a) This is the big difference between QPQ and HWE:  That QPQ requires cognizable employment detriment, and HWE does not.

5. P proves a causal connection between rejection and employment detriment (through direct evidence or pretext proof)

6. Employer responsibility

a) If harasser is P’s supervisor:  Most courts hold that there is automatic vicarious liability imputed to the employer under respondeat superior.  

(1) The assumption is that a direct supervisor acts with the authority of the employer either in fact or in appearance.  

(2) But some courts have found that since harassment is not done in furtherance of the job, employer is not liable.

b) If harasser is some other supervisor:  there is ambiguity whether he is acting with the apparent authority of the employer.  Local jurisdictions split on this.

c) If harasser is P’s co-worker:  No QPQ claim, because co-worker unable to impose tangible job detriment.

(1) Except where co-worker holds some position of authority over P (like a union bargaining foreman).  Law is a mess over this.

7. Various Defenses
a) conduct did not occur

b) conduct was welcome

c) decision-maker unaware of P rejection

d) negative employment action motivated by a legitimate non-discriminatory reason

(1) If non-discriminatory reason offered, P must prove pretext

C. Issues in the modern model
1. Modern model leaves more room for MM than traditional model.  

a) Unclear when you would use pretext analysis, and when MM analysis.  Also unclear whether but-for causation must be proven, or whether 703(m)/706(g) framework is acceptable

(1) 703(m) - P must prove that discriminatory reason was a motivating factor in employment decision

(2) 706(g) - If proof 

2. Bixexual Harasser cases, and the “because of sex” requirement

a) If D subjects both men and women to sexual conduct, courts will not often find harassment because there is no discrimination.  Also, no way to prove that a woman was subject to sexual conduct because of her gender, when men also subject to same conduct.

(1) sex v. sexual orientation(?)  hetero man harassed by gay man can state a claim.  But homo man harassed by homo man, maybe no claim.  Defense would be that P subject to sexual conduct because of his sexual orientation, not his sex.

3. Exclusion of “de minimus” job detriment cases.  Detriment has to be more than minimal to state a claim (?)

4. Elaboration of requirements for employer liability
a) Under T7, the individual harasser cannot be charged.  Only the company can be liable.  So must use FEHA to get at individual harasser

Hostile Work Environment

A. Elements of Proof (Harris (US 1993))

1. P subject to sexual conduct

a) Note that HWE available even when conduct not directed at P, but occurring between two consenting parties.  Remember that there is no intent requirement for HWE

(1) ex:  consensual groping in public, pin-ups on wall, racist/sexist jokes told between co-workers.  

2. Conduct was unwelcome

a) This requirement is completely subjective - unwelcome from P’s point of view

b) It does not matter whether harasser knew that conduct was unwelcome (no intent requirement).  So P not required to object to harasser.

c) Meritor raises issue of P’s speech and dress in determining welcomeness (is this right, given that my notes say welcomeness completely subjective?)
3. Conduct was based on sex

a) When D’s conduct involves request for sexual favors, “because of sex” factor is an almost irrebuttable presumption. 

b) In US and CA, same-sex sexual harassment is actionable.  Same-sex harassment is sexual harassment where “members of one sex are exposed to disadvantageous terms or conditions of employment to which members of the other sex are not exposed.” (Oncale).  This will cover

(1) cases where there is evidence of direct animus towards one gender group in a particular class of jobs (sex-based harassment)

(2) sexual advances or requests for sexual favors, so long as harasser only directs conduct towards members of the same sex.

4. Conduct sufficiently pervasive or severe as to alter the conditions of employment and create a hostile work environment

a) Objective component - a reasonable individual must be offended.  Proven by showing: 

(1) frequency of conduct

(2) severity of conduct

(3) nature of conduct threatening/humiliating,  as opposed to merely offensive

(a) Not clear whether objective standard viewed from the perception of the reasonable person, or reasonable person in the victim’s position (i.e. gender, race, etc.)

(b) Harris didn’t explicitly reject reas. woman standard, but didn’t embrace it either.  Ginsburg concurrence would have required it.

(c) Ellison v. Brady (9th cir. 1991).  No longer good law after Harris, but held that reas. woman standard should be used.

(d) Fuller also held that perspective of person with the same fundemental characteristics should be used to determine obj. prong.  

(i) Pros:  more inclusive approach.  Maybe more accurate

(ii) Cons:  essentializes experiences of groups based upon race, sex, class.

b) Subjective component - P actually was offended

(1) effect on P’s psychological well-being 

(2) effect on P’s work performance

(3) look at totality of circumstances

(a) P not required to have suffered a tangible injury.  Its just that tangible injuries are a quick and easy way to prove that P actually perceived the environment as hostile and offensive.

(b) Because requirement is that conduct was pervasive OR severe, one severe incident is enough to prove HWE.

5. Facts sufficient to create employer liability

a) Once their is formal notice, E’r has a duty to take prompt and effective remedial action.

B. History of HWE employer liability

1. Meritor (US 1986), court held that 

a) there was no automatic e’r liability for supervisory HWE claim.

b) The existence of a sexual harassment policy does not insulate e’r from liability

c) P failure to utilize company procedure for harassment complaints will NOT automatically defeat their claim

(1) ex:  if policy requires P to complain to the supervisor that is harassing her, her failure to utilize policy will not insulate e’r from liability.

(a) Does P have to have a good reason for failing to utilize policy -- i.e. policy overseen by her harasser -- in order to avoid defeat?

d) Employer liability should be governed by agency principles:

(1) Respondeat superior:  liability attaches if agent commits intentional tort (1) within the course and scope of employment, and (2) in furtherance of agency’s purpose.

(2) Apparent authority:  liability attaches if agent represents authority of e’r to 3d party.

(3) Constructive authority:  liability attaches if agent appears to have authority of e’r.

(4) Ratification of action:  liability attaches if e’r ratifies/supports actions after they occur.

(5) Principle is directly liable for own actions

2. Faragher (US 1998):  Court held that

a) In a supervisor HWE claim, e’r is automatically vicariously liable for supervisor’s harassment.

(1) This is tricky holding in light of Meritor, which says the opposite.  But Souter relies on 219(2)(d), which says that if harasser’s supervisory position aided him in committing harassment, he is cloaked with apparent authority of the e’r, so e’r is vicariously liable for his actions.  

(2) BUT Souter softens this by allowing an affirmative defense.  Note that the affirmative defense is available only where there is no detrimental tangible employment action (because DEA proves that supervisor was actually acting with e’r authority)

b) Affirmative Defense (for HWE only):

(1) e’r exercised reasonable care to protect e’es from  harassment, and tooked prompt and effective remedial action to address harassment once make aware of it, AND

(2) P failed to exercise reasonable care to avoid or mitigate harm.

(a) Note that the existence of the affirmative defense cleanses e’r from  any vicarious liability.  Now, e’r only liable for its own negligence 

C. Employer Liability in specific cases

1. Supervisor

a) Where there is a tangible employment decision (such as QPQ or retaliation), the action is attributable to e’r.  Actual knowledge of e’r is not required.

b) In HWE claims, presumption that e’r is automatically vicariously liable for actions of supervisor.  This presumption can be rebutted by showing that:

(1) e’r exercised reasonable care to protect e’es from  harassment, and tooked prompt and effective remedial action to address harassment once make aware of it, AND

(2) P unreasonably failed to take advantage of preventitive or corrective measures or otherwise failed to avoid harm
(a) No standard for determining what P’s “reasonable care to avoid harm” is.
(b) Note that affirmative defense is really a defense to direct liability, not vicarious
2. HWE Co-worker
a) E’r is liable if they knew or should have known of the harassment, 

(1) Actual notice:  P reports to someone in the company.  Often sexual harassment policies will designate someone to handle complaints.  Telling that person, even if they don’t follow up, will constitute knowledge of e’r.  

(2) Constructive notice:  E’r should have known based on prevalence of harassment (Hunter), severity of harassment, other complaints of harassment, and prior behavior of harassment.

b) And failed to take prompt and efficient action

(1) Defined as anything that stops the harassment

(a) Note that the Farragher affirmative defense is not available in cases of co-worker liability

D. Issues in P’s case
1. Distinctions between on-the-job and off-the-job conduct.  

a) 8th cir. implies that P’s conduct off the job will not support an assumption she would welcome the conduct on the job.  

(1) See Burns (8th cir. 1993):  woman who posed nude in biker mags harassed by boss.  Court held that conduct was uninvited and offensive, so it was unwelcome.  Court used uninvited / unwelcome factors to also prove that she was subjectively offended.

(a) This is not actually appropriate, since sub. offended goes to offensiveness, whereas unwelcomeness does not.

2. Consensual conduct v. Unwelcome conduct
a) P banters sexually with one co-worker, but not any of the others.  P’s banter with one cannot be taken as an invitation for anyone to sexually banter with her, and cannot be used to prove that conduct by someone else was welcome.  

(1) See Burns, Katz

3. Application of “severe or pervasive” standard
a) DeAngelis v. El Paso (6th cir 1995):  Four comments to female e’e printed in newsletter over 2 1/2 years not “sufficiently egregious to alter terms and conditions of employment and destroy equal opportunity”

b) Saxton v. ATT (7th cir. 1993):  Insufficient evidence of sexual harassment where supervisor fondeled and kissed P outside of work and made forceable advances in a park on lunch hour.  No further incidents after she admonished him.  Isolated incidents that stopped after admonition not severe enough to constitute HWE.

c) Spain v. EEOC (3d 1994):  False rumors about female P having affair with male superviros = sexual harassment

d) Vance v. Southern Bell (11th 1989):  Once incident of forceable rape severe enough to create HWE.

E. Evidence in Sexual Harassment Claims
1. Federal Rules of Evidence allows evidence that is relevant to claim.

2. Evidence is relevant if it makes more or less probable some conclusory fact AT ISSUE (some fact that is part of the elements of the claim) between the parties.

3. To determine relevance, ask:

a) What are causes of action that P asserts?

b) What are essential elements of proof of each?

c) What are essential elements of affirmative defenses asserted?

(1) If evidence makes essential element more or less likely, it is relevant.

4. Evidence likely to be relevant:
a) Other acts of harassment by D.  

(1) This is relevant in QPQ because intent to discriminate must be proven, and other wrongs which prove the type of intent at issue are admissible under 404(b)

(2) Also relevant when e’r’s liability is at issue, because it goes to the issue of whether e’r knew or should have known about harassment.  

(a) This is relevant both to a claim of constructive knowledge, and a claim of negligent employment

b) Evidence that sheds light on a witness’s credibility

5. Evidence NOT relevant
a) Propensity evidence (403).  Evidence that purports to show that D is the type of guy that harasses.

b) Evidence that is unduly prejudicial, even if relevant (404).  
6. A heightened discovery standard exists for sexual history, but discovery allowed where sexual history has been shown to be relevant to the case.

a) Note:  CA constitution allows for a fundamental right to privacy, which allows a high degree of privacy in matters of sexual conduct, even where sexual conduct is at issue in a case.

F. Issues still unresolved

1. Clarifying elements of HWE cause of action

a) defining sufficiently pervasive and severe

b) defining employer liability

c) “because of sex” requirement - problematized after Oncale

d) determining whether conduct was unwelcome

2. E’r’s sexual harassment triangle
a) How to balance e’r’s obligations to ee’s under T7 and 1st Amendment.  Balancing risks of liability for sexual harassment and wrongful discharge for firing an alleged harasser.

G. Harassment based on non-sexual grounds

1. Sex-based harassment 
a) ex:  booby-trapping a co-worker’s tools because she’s a woman).  Courts have tended to require P to prove intent in sex-based harassment cases.

2. Race-based harassment
a) same structure and tests as sexual harassment (except no Farragher affirmative defense and no subjectively offended test

H. Preferential Treatment of Others

1. T7 violated when e’r affords preferential treatment to employees who submit to sexual advances or when e’r implies that job benefits will be conditioned on employee’s good-natured endurance of sexual conduct.

a) ex:  Priest v. Rotary, where D’s preferential treatment of other waitresses was known to P and affected her environment, and terms and conditions of employment.

Disability Discrimination

Statutes

A. American with Disabilities Act (ADA)

1. What is prohibited? §12112(a)
a) No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment.
2. Procedural issues

a) Filing time:  300 days to file charge after discriminatory action occurs.  90 days after “right to sue” letter.  Can request a right to sue letter if you haven’t received one after 180 days.

3. Who is a covered entity?

a) Title 1 – covers private employers (with 15+ employees)

b) Title 2 – Government programs and services

(1) State and local governments covered

(2) Employment included

c) Title 3 – Public accommodations

d) Title 4 – Telecommunications

(1) Note:  ADA explicitly provides that “nothing in the ADA shall provide less protection than provided under the Rehab Act or statutory regulations implementing the Rehab Act.”  So many ADA cases follow Rehab Act interpretation of similar language in ADA.

B. Rehab Act of 1973

1. Elements of P’s case

a) P applied for a job in a federally funded program

b) At the time, P suffered from a cognizable disability

c) P was nonetheless qualified

d) P was not hired solely because of her disability

(1) Note that “solely” not included in ADA language, because they wanted mm to be available.

2. Who is a covered entity?

a) §504 – Covers recipients of federal $

b) §501 – Activities of federal government employees

3. Procedural issues

C. State Fair Employment and Housing Acts (FEHA’s)

1. Who is covered?

a) Any employers with 5+ employees

b) Religious non-profit companies and other religious associations exempted

D. Sources of interpretive guidance for ADA

1. Plain language of statute

2. Legislative history (asymptomatic HIV finds coverage here)

3. Rehab leg. history and cases 

a) because ADA language tracks that of Rehab

b) General principle of statutory interpretation that the inclusion of a well established term implies that Congress intended the term to have its pre-established meaning

4. Regs and interpretive guidelines issued by EEOC

a) ADA Implementing Regs entitled to more deference than EEOC Interpretive Guidance, since Congress did not explicitly delegate authority to EEOC.

(1) But note that regulations explicitly delegated by Congress may be disregarded by courts when they are deemed arbitrary, capricious, or manifestly contrary to the statute (Chevron)

5. Case law

E. Differences between ADA and Rehab Act

1. Potential for MM under ADA

2. More precedent in Rehab

3. ADA allows punitive damages

What is a disability

A. A physical or mental impairment that substantially limits one or more major life activities of such individual

1. Does a physical impairment exist? (29 CFR 1060.2)
a) Defined as  “any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems:  neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine, or

b) Any mental or psychological disorder such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities

(1) Note:  An intermittent impairment that is a characteristic manifestation of a disability is part of that disability and protected

(a) Ex: VandeZande (7th cir.) – pressure ulcers as part of being paralyzed.

(b) But see Siefken (7th cir.) – blackout caused by diabetes not part of P’s condition, but caused by P’s failure to monitor his condition.  Not covered.

c) Mitigating measures

(1) EEOC Interpretive Guidance (29 cfr 1630.2(h)) says that “Existence of an impairment is to be determined without regard to mitigating measures such as medicines or assistive or prosthetic devices”

(a) For example, an individual with epilepsy would be considered to have an impairment even if the symptoms of the disorder were completely controlled by medicine.

(2) But district courts are split on this.

(a) The problem here is if you take mitigation measures into account, its harder to prove disability.  Also, some argue that it is coercive to force disabled person to take mitigating measures that address impairment but have yucky side effects.

d) Mutability of Disability

(1) Courts don’t look at mutability in determining whether or not an impairment exists.  It only comes in when determining whether or not the impairment is substantially limiting (under the duration/nature prong of SL)

(2) For a “regarded as” claim:  As long as employer regards condition as immutable, it doesn’t matter whether or not it is

(3) Rehab Act applies to conditions brought on by voluntary conduct.

e) Voluntariness of Disability

(1) Courts don’t look at voluntariness of disability in determining whether an impairment exists.  Only used to determine whether impairment is substantially limiting.

f) Temporary impairments

(1) Not covered under ADA

g) Future Harm

(1) Some genetic predispositions will actually affect a major life activity (like reproduction – fear of passing the gene on to the kid).  So those would be covered.

(2) Heightened future risk of impairment:  Not protected under ADA.

(a) Note that some perceived future risk cases will be covered under the “regarded as” prong.

(i)   But if employer argues that it didn’t perceive P as disabled, only as having an elevated risk of future impairment, they win.

2. Identify the activity affected

3. Is it a major life activity?

a) Defined as functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working

(1) List is not exhaustive

(2) Activity does not need to be done daily, publicly, or economically to qualify

(a) See Brandon, holding that reproduction is a major life activity.

(3) Impairment does not need to affect P’s ability to work. (Brandon)

4. Is the limitation on the life activity substantial? (29 cfr 1630.2(j)(1))
a) A disability substantially limits when person is:

(1) Unable to perform a major life activity that the average person in the general population can perform, or

(2) Significantly restricted as to the condition, manner, duration under which an individual can perform a particular major life activity as compared to the condition, manner, or duration under which the average person in the general population can perform that same activity.

b) Factors that should be considered in determining whether an individual is substantially limited in a major life activity

(1) Nature and severity of the impairment

(2) Duration of the impairment

(3) Permanent or long term impact of (or resulting from) the impairment

c) When work is the activity limited

(1) Substantial limitation means being significantly restricted in one’s ability to perform a whole class of jobs or a large range of jobs in different classes.

(a) Person is neither disabled nor regarded as disabled merely because they are perceived as unable to perform a particular job.  

(2) To determine this, look at

(a) Geographic area of P

(b) Number of jobs which P can’t perform (utilizing similar training, knowledge, skills or abilities)

(c) Types of jobs which P can’t perform (utilizing similar training, knowledge, skills or abilities)

(i) Ex:  Forrisi v. Bowen – (rehab act, perceived as case)  P fired because of fear of heights.  P not substantially limited because he couldn’t perform this particular job.  Must be foreclosed generally from a class of jobs.

d) Other findings of substantial limitation of MLA

(1) 8% risk of transmitting HIV to kids substantially limits reproduction

e) Mitigating measures and substantial limitation

(1) EEOC Interpretive Guidance says that limitation should be determined “without regard to mitigation measures.

(a) But some courts have not followed these guidelines, saying that they conflict with the plain language of ADA.

(2) Policy args for considering mitigating measures

(a) The eyeglass problem – everyone is disabled if you don’t take glasses into account.

(3) Policy args for not considering mitigating measures

(a) Many impairments (asthma, epilepsy) will not substantially limit under this analysis.

(b) Considering meds may be seen as coercive, much like requiring people to take mitigating measures.  This is problematic because lots of mitigation measures have bad side effects that we don’t want to force people to endure.

B. A record of such an impairment (29 CFR 1630.2(l))
1. Has a history of, or has been misclassified as having, a mental or physical impairment that substantially limits one or more major life activities.

C. Being regarded as having such an impairment

1. P has an impairment within the meaning of the statute, but the impairment is not substantially limiting.  But employer treats impairment as if it is substantially limiting

2. Has an impairment that substantially limits major life activities only as a result of the attitudes of others towards the impairment

3. Has no impairment but is treated by employer as having a substantially limiting impairment (can go outside definition of impairment in ADA)

a) Circuits are split regarding whether employer must believe that P has an impairment AS DEFINED BY THE ADA (or other relevant statute)

(1) Cassista (Cal 1993):  Court held that in order to prevail on a ‘regarded as’ claim, P must show that her obesity was an impairment under FEHA.

(a) I.e. employer must believe that she has a disability that would be covered under FEHA.  P failed to prove obesity covered under FEHA, so she loses.

(b) Note that Cassista failed to introduce any medical evidence about obesity as an impairment.  This might have helped her claim.

(i) The assertion that medical evidence helps a regarded as claim is strengthened by Cody.  There, P’s medical evidence failed to show that her depression was severe enough to be a disability.  Even though employer treated her like she was crazy, court found that requesting a mental evaluation was not equvalent to treating her as though she was substantially impaired

b) or whether the employer must believe that the person has a substantially limiting impairment (WHERE IMPAIRMENT IS DEFINED BASED ON EMPLOYER’S SUBJECTIVE BELIEF, NOT ADA)

(1) Cook (1st cir 1993):  court held that so long as P was treated as if she had an impairment, she has a regarded as claim, even if the impairment would not have been covered under ADA.

(a) Note that although it didn’t seem crucial to the holding, Cook introduced medical evidence proving that obesity was an impairment.  The moral of the story is…introduce medical evidence.

(2) See also Holihan (9th cir. 1996):  Court held that P’s organic mental syndrome not a substantially limiting impairment, but a genuine issue of material fact existed as to whether Lucky regarded P as disabled.

Exceptions to coverage

A. Homosexuality, bisexuality, transvestism, pedophilia, transsexualism, and exhibitionism

B. Also excluded are compulsive gambling, kleptomania, pyromania, and disorders resulting from current illegal drug use.

What is a qualified person with a disability?

A. Elements according to the ADA (42 usc §12111(8)) :

1. an individual with a disability

2. Otherwise qualified

3. Able to perform the essential functions of the job

B. What are essential functions?

1. Statutory definitions

a) ADA says (42 usc §12111(8))
(1) Consideration shall be given to the employer’s judgment as to what functions of a job are essential.  Written job description shall be considered evidence of the essential functions of the job.

b) EEOC says (29 cfr 1630.2(n))
(1) The fundamental job duties of the position.  Does not include the marginal functions of the position

(2) the function may be considered essential if

(a) The reason the position exists is to perform that function

(b) A limited number of employees are available to whom the performance of that job function can be distributed

(c) It is highly specialized so that the person hired for the position is hired for his/her expertise or ability to perform that particular function

(3) Evidence of essential nature of function includes:

(a) Employer’s judgment

(b) Written job descriptions prepared before advertising or interviewing the applicants for the job

(i) Note that the above two factors are most persuasive if they occur before the lawsuit is filed.

(ii) Performance standards actually required will generally not be questionable

(a) I.e. requiring 75 wpm for typists.

(c) The amount of time spent on the job performing the functions

(i) In other words, look to actual functions, not required functions generally

(ii) But see “rare but critical” issue.  If function is essential enough, it may hold up even if extremely rare (i.e. a lifeguard saving a drowning person)

(d) The consequences of reallocating the function to someone else

(e) The terms of a collective bargaining agreement

(f) The work experience of past employees performing the job

(g) The current work experience of employees performing the job

(i) Look to whether the employer requires all employees in that job to perform that function

(a) Ex:  Simon (8th cir 1991) – ability to make forceful arrest a nationwide requirement, so parapalegic cop not qualified.

2. Central v. tangential functions

a) Look at percentages of time spent

(1) Ex:  Ackerman (9th cir.):  held that underground cable pulling not an essential function for a telephone installer

(2) Ex:  DFEH v. Firestone:  Occasional lifting of 50 pound loads is an essential function.

(3) The “rare but critical” problem

3. Employer not required to make substantial modifications in their programs to allow disabled persons to participate, or to fundementally change the nature of a job to accommodate a person with a disability

a) Ex:  Davis (Rehab act, US 1979) – Deaf student not otherwise qualified for nursing program, because to accommodate her would mean the school would have to substantially modify its program.

4. Note that many courts have found regular attendance and getting to work on time to be essential job functions.

a) But see FMLA rights (?)

5. Questions that have no answer

a) What happens when employer restructures?

b) To what extent does employer have to modify work schedules as an accommodation?  

C. With or without reasonable accommodations

1. Determination of whether employee qualified depends on availability of reasonable accommodation.  

2. Employer not required to reassign essential functions of a job to someone else.  That is not considered a reasonable accommodation.

a) Davis (1979):  Employer does not have to fundamentally alter the nature of a program (here, nursing student wanted curricular changes).  

(1) Court says that “an otherwise qualified person is one who is able to meet all of a program’s requirements in spite of his handicap”.  This seems to eliminate the reas. Acc. Requirement, but the court goes on th say that a refusal to modify program (less drastically) might be discriminatory.

b) ex:  Borkowski (2nd cir. 1995, rehab act) – Court held that provision of teacher’s aid would not necessarily reassign essential functions of a teacher to another person.  Its an issue of fact for a jury.

(1) So P must show that an accommodation is available that would allow P to perform essential functions of the job

D. Judicial Estoppel

1. Issue:  Disabled person requests reas. Acc. Which is denied, loses job, can’t find another, has to go on SSI.  Applies for ssi, has to say that he can’t work (which he can’t b/c no one will hire him, sues employer, employer says P can’t now say he can work when he told ssi guys that he couldn’t work

2. Most courts find no judicial estoppel.  But courts should consider

a) Were benefits actually received

b) Who made representation to ssa, who told P to go and get benefits

c) Whether ssi application made after request for and denial of reas acc.  If yes, its true that P is unable to work

d) Timing of disability (may be unable to work at one time and able to work at another.

Setting up P’s claim

A. IS P A QUALIFIED PERSON WITH A DISABILITY?

1. Do not forget this crucial issue.  Must establish this to even get to the prima facie case..

Theories of Liability

A. Disparate Treatment (no accommodation)

1. Refusal to hire, etc.

B. Disparate Treatment – failure to accommodate

C. Systemic Disparate Treatment

D. Disparate Impact

1. Discriminatory requirements/tests

2. Selection criteria to screen out people with disabilities

Individual Disparate Treatment

A. In General

1. Individual DT cases same as T&, except

a) Have to prove that p is in protected class

b) Employer may base defense on disability but claim no reas acc exists, undue hardship, or direct throuat

c) LNDR bound up with protected class status

(1) Tehan:  misconduct caused by disability protected.

B. Employer admits taking disability into account

1. PF case

a) Covered entity (more than 15 employees)

b) P has a disability

(1) Impairment, record of, regarded as

(2) Major life activity affected

(3) Substantial limitation on major life activity

c) P is qualified individual 

(1) Has technical qualifications

(2) Can perform essential job functions with or without RA

(a) Identify essential job functions

(b) Identify (if necessary) reas acc that allows essential job functions to be performed

d) Negative employment action

e) Causation

2. Defenses

a) Proposed accommodation unreasonable

b) Undue hardship

c) Direct threat

(1) Tehan says that if an employer relies on P’s handicap for its employment decision, the employer has the burden of showing that the handicap was relevant to P’s work?

C. Employer denies taking disability into account

1. PF case

a) Covered entity

b) Procedural requirements met

c) Disability exists

d) Negative action taken

e) Causation

(1) Show employer’s LNDR is pretextual, or

(2) Mixed motive (if ADA, not if Rehab Act)

(a) Often, er’s defense will be that they didn’t know about the handicap

(i) But termination is deemed “solely by reasons of one’s handicap” when it is based on misconduct which is caused by or is a job related manifestation of the handicap.

(a) Note that er does not rely on handicap if firing is based on behavior not causally related to the handicap.

(b) Are disabled people held to the same standards as others?

(i) Undue hardship/reasonable accomodation do not encompass tolerating behavior in the disabled P that would be sanctionable from other employees.

D. Employer bases negative employment on disability status per se under a blanket exclusionary rule

1. Use Systematic Disparate treatment model

a) All individuals in excluded class must be unable to perform essential functions of job, even with reas acc.

(1) Ex:  Galloway (DC cir. 1993, rehab and T2 ADA) –blind person able to sit on jury.  Court held that you needed an individualized determination.
b) Defenses

(1) ADA and EEOC  hold that “It may be a defense to show that [the blanket exclusion] is job related and consistent with business necessity, and that such a performance cannot be accomplished by reasonable accommodation.”

(a) Buck (DC 1995):  Dept. of Transportation requires a certain level of hearing in truck drivers.  FHWA (?) held that a certain hearing acuity is necessary to safe operation of a truck.  Individualized determinations not required

(i) Dougherty (5th cir. 1995):  DOT regs say that diabetic bus drivers not allowed.  Court said that as a matter of law, insulin dependent drivers were a direct threat to safety.
(2) Employer can defend if there are regulations requiring certain abilities

(a) Ex:  FAA age limit for pilot’s license

c) FEHA uses a BFOQ analysis

E. Employer bases action on conduct which results from disability

1. Can use disparate impact under both ADA and Rehab Act, but only for exclusionary practices.

2. Disparate Impact

a) ADA (102(b)) says discrimination includes:

(1) Utilizing standards, criteria, or methods of administration that have the effect of discrimination on the basis of disability

(2) Using qualification standards, employment tests, or other selection criteria that screen out or tend to screen out an individual with a disability or a class of individuals with disabilities 

(3) unless the standard, test, or other selection criteria, as used by the covered entity, is shown to be 

(a) job related for the position in question and

(b) is consistent with business necessity

b) EEOC (§1603.7 and .10) says discrimination includes:

(1) Standards, criteria, or methods of administration which are not job-related and consistent with business necessity, and

(2) That have the effect of discriminating on the basis of disability

(a) §1630.10 says that “selection criteria which have a disparate impact that do not concern an essential function of the job would not be consistent with business necessity

(b) EEOC indicates that most disparate impact selection criteria can be handled through RA, and these provisions are applicable to all types of selection criteria including safety requirements, vision/hearing requirements, and employment tests.  
c) See Alexander v. Choate:  Reduction in # of inpatient days covered under Medicaid does not have a DI on disabled individuals because

(1) Criteria does not have a particular exclusionary effect on disabled, but affects everyone on medicaid

3. General Rule

a) Case is a failure to accommodate case

b) Liability will turn on whether employer had notice of the disability and a request for accommodation prior to the misconduct.

(1) If employer had notice of disability and request for accommodation

(a) Is there a disability

(b) Is P otherwise qualified

(c) Reasonableness of accommodation

(d) Undue burden and direct threat

(e) Note: special rules for drugs and alcohol

(2) If employer did not have notice of disability and request for accommodation

(a) Probably no liability, so long as employer reacted to misconduct as he would have with any other employee

(b) Tehan (2nd cir. 1993):  Rehab act.  Where P’s termination based on misconduct caused by disability, termination deemed to be solely by reasons of his handicap, regardless whether the employer actually know about disability or not. (???)

c) If there is a difference in qualifications connected to disability (i.e. non-disabled employee performs better, even though disabled employee can perform essential functions), unclear whether disabled employee is protected.

4. Special rules for drugs and alcoholism

a) Qualified individual with a disability does not include a person who is currently engaging in the illegal use of drugs.

(1) But ADA does cover past druggies in a supervised rehab program.

(2) EEOC interpretive guidance suggests that an alcoholic currently using alcohol may be disabled under ADA

(a) May require ra of modified work schedule to attend AA meetings.

b) Employers may prohibit being under the influence of alcohol/drugs while at work
Reasonable Accommodation

A. ADA defines as

1. Making existing facilities used by employees readily accessible to and usable by disabled, and

2. Job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment, appropriate adjustment or modification of exams, training materials, or policies, the provision of qualified readers or interpreters, and other similar modifications.

B. How to determine reasonableness of accommodation

1. VandeZande (7th cir 1995):  

a) Facts

(1) P has pressure ulcers due to wheelchair.  Wants to work at home without counting time as sick leave.  Court says unreasonable.  Also unreasonable to lower sinks

b) Test:  Cost/benefit analysis of accom.

(1) To be reasonable, suggested accomodation must be:

(a) Efficacious, and

(b) Proportional to costs

(2) D can defend by showing

(a) Benefits not proportional to costs, or

(b) Undue hardship to that particular employer

2. Barth v. Gelb (D.C. 1993)

a) Test:  Cost/benefit analysis for avg. employer

(1) P must show accommodation is 

(a) Efficacious, and 

(b) That the burden would not be unreasonable for typical employer in the particular enterprise.

(i) Note merging of RA and UH here

3. Borkowski (2nd cir. 1995)

a) Test:  Refined cost/benefit analysis, considering both the industry to which the employer belongs, as well as the individual characteristics of the particular D employer.

(1) Note the total merger of RA and UH.

4. Note how costs and benefits are defined affects analysis

a) Costs to whom?

(1) Particular employer?

(2) Employer’s in that industry?

(3) Costs to society of denying employment to disabled (both moral/social costs and cost of support)?

b) Benefits to whom?

(1) Specific employee?

(2) Future employees?

(3) Society (morally/socially/fiscally)?

C. Duty to reasonably accommodate includes the duty to bargain in good faith

1. Employee has initial duty to inform employer of disability

a) Employee doesn’t have to be specific, so long as there is medical proof of the disability

b) Employer’s duty is triggered by an awareness of the disability on the part of the employer, and the fact that it is causing a limitation

(1) Note that the employer has no duty to inquire whether a disability exists.  Indeed, inquiring might open employer up to a regarded as claim.

c) P probably doesn’t have to suggest a specific accommodation

(1) But P will have to prove that a reasonable accommodation exists as part of her PF case.

2. After notice, employer has some responsibility in determining what accommodations are necessary.

a) Employer probably has a duty to suggest an accommodation at this point

b) Employer does not have to accede to a particular accommodation suggested by employee.

3. Court will look for signs of failure to participate in good faith in the process of negotiating a reasonable accommodation in order to determine liability.

a) P will generally be liable for the breakdown in the process where employer has taken steps to accommodate based on info received from P, and P has failed to provide info necessary to effectively accommodate.

(1) See Beck, where reas acc meeting never took place, P failed to continue to request acc.  D never knew what sort of accommodation was necessary, so no liability.

(2) Note that a recent 9th cir. Case held that if no reas accommodation existed, there is no liability for failing to engage in the interactive process.

4. How much information about the disability is D entitled to?

a) Conflict between employee’s right to privacy and employer’s need for info

(1) Under ADA, P waives all privileges and privacy interests by filing complaint

(2) Note that CA has a constitutional privacy right, where not all privacy interests are waived by filing complaint

(a) D must show a heightened relevancy standard for medical info.

b) How should employer get the info?

(1) Questionnaire to Dr:  “without disclosing P’s diagnosis, please tell me:

(a) Severity

(b) Duration

(c) Limitation on MLA

(d) Limitation of functions

(e) Suggested accommodations

D. Defenses to a Failure to accommodate case

1. P rejected an accommodation that was reasonable

2. No reasonable accommodation existed

3. Undue Hardship

4. Direct Threat

Defenses

A. Undue hardship

1. ADA definition

a) An action requiring significant difficulty or expense, when considered in light of the following factors

(1) Nature and cost of accommodation needed

(2) Overall financial resources of facility

(3) Impact on facility

(4) Overall financial resources of covered entity

(5) Type of operation of covered entity.

2. ADA Implementing Regs factors

a) Nature and net cost of accommodation needed

b) Overall financial resources of facility

c) Overall financial resources of covered entity

d) Type of operation of covered entity

e) Impact of accommodation on operation of facility

3. What counts as an undue hardship?

a) Anything that would financially cripple a company

b) Maybe anything that would cause a significant loss of productivity

(1) Ex. Dexler (D. Conn 1987):  dwarf P applied to be a clerk at post office.  Required a step stool, and a platform to do the job.  Court rejected as undue hardship, because

(a) Stool posed safety risk

(b) Would result in decreased productivity

(c) Taller assistant would usurp essential job functions

(d) “such a significant loss of efficiency not required as part of reas acc under Rehab Act.

c) Serious employee morale problems

(1) Tourette’s hypo with supervisor screaming racial epithets

B. Direct threat

1. ADA definition

a) A significant risk to the health or safety of others that cannot be eliminated by reas acc.

(1) This is a super high standard.  Notice that it requires elimination of any threat. 

b) Defense:  Qualification standards may include a requirement that an employee not pose a direct threat to the health or safety of other individuals in the workplace

(1) So if D shows direct threat, P is no longer a qualified person with a disability.

2. ADA Implementing Regs Definition

a) A significant risk of substantial harm to the health and safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation.

(1) Note that this requires risk of substantial harm

(2) Also covers DT to individual himself

(a) Note inconsistency with Johnson Controls, where e’r not allowed to keep women from making batteries because it could harm their ability to get pregnant later.

(3) Allows reduction (not just elimination) of risk

(a) Easier standard to meet b/c of above.

b) Direct threat determination must be based on an individualized assessment of the individual’s present ability to safely perform the essential functions of the job.

(1) Assessment based on reasonable medical judgement, relying on the most current medical knowledge.

(2) Can consider the following factors

(a) Duration of risk

(b) Nature and severity of potential harm

(c) Likelihood that harm will occur

(d) Imminence of potential harm

(3) Note:  CANNOT base direct threat assessment on employer’s subjective belief.

3. HIV issues

a) Courts are split, depending on the nature of the work involved

(1) Chalk (9th cir. 1998):  Teacher with AIDS did not pose a significant risk.  Condition could be monitored for secondary effects.

(2) Scoles (ED PA 1994):  HIV+ surgeon had to inform patients of HIV status.  Although risk of transmission to patients was low, it did exist

(a) Even a low risk of a fatal disease constitutes a DT

4. Harm to self

a) Rehab Act and ADA Regs include it

b) Language of ADA limits DT to others, but can argue that principle of statutory construction controls, so defense should be included (is this backwards?)

5. Association with disabled individual who is a direct threat

a) Den Hartog (10th Cir. 1997):  P’s bipolar son was violent toward school staff.  P told not to let son on campus.  P fired when his son repeatedly got on campus.  Court held that ADA allows employer to fire non-disabled employee whose disabled son, because of a disability, poses a direct threat to the employer’s workplace.

(1) ADA does not require an employer to reasonably accommodate anyone other than their own employees

b) PF case for assocation discrimination

(1) P was qualified

(2) P subject to AEA

(3) Employer knew P associated with someone with a disability

(4) AEA occurred under circs raising an inference that disability of associate was a determining factor in e’r’s decision

C. Disability v. Misconduct.

1. In general

a) Employer may not hold a disabled employee to the same standards of conduct unless

(1) Such standards are job related and consistent with business necessity, or

(2) Misconduct is related to alcohol/drug use

b) The existence of affirmative defenses establish that there are some levels of misconduct that don’t have to be tolerated

(1) If misconduct cannot be remedied through reas acc, and tolerating misconduct can be proven to be an undue hardship, employer doesn’t have to tolerate it.

Medical Exams

A. Distinction turns on whether exam takes place before or after offer of employment

1. Pre-offer

a) Employer can only ask neutral questions regarding the ability of the applicant to perform the job functions.

b) Cannot ask whether applicant has a disability

2. Post-offer

a) Employer can require a medical exam to show that applicant is fit for job, so long as exam is

(1) Confidential

(2) Job related and consistent with business necessity

3. Conditional offer

a) Employer can condition offer of employment on applicant passing a fitness for duty exam, if

(1) All entering employees are subject to exam regardless of disability

(2) Information is confidential, except

(a) Supervisors may be informed of necessary restrictions and accommodations

(b) Safety personnel may be informed of disability regarding emergency procedures

(c) Government officials investigating the employer’s compliance may have access to medical records.
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