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OVERVIEW

Intro to Probate

Intent: Be sure about intent because dead people make lousy witnesses and we have to be sure.

Probate is largely a local matter; states have their own codes.

Legislatures of jurisdictions try to decide what happens in a variety of situations.  The probate codes represents those decisions.  

Probate is about gratuitous wealth transfers.

We want title to pass as quickly & efficiently as possible.

On death, society deals w/ wealth transfer; family & friends deal w/ soul.

(X) dead person

Why let (X) control wealth? Incentive to earn while alive; keep wealth in the family or class; duty to take care of your children. People like control over property b/c have connection w/ other people (friends & relatives) and want to do something for them.

BUT: You can have control, but NOT total control

( Shapira v. Union Nat’l Bank Facts: Dr. Shapira’s will says sons Dan & Mark can get their share only if w/in 7 yrs they are married to Jewish girl, whose parents are both Jewish.  Otherwise, $ goes to sis Ruth.  Dan says condition is unconstitutionally restrictive & against public policy b/c limits range of pple he can marry.  But ct says not unconstitutionally restrictive b/c rt to inherit is NOT a constitutional rt.  And as for public policy, he can still marry anyone he wants, he just won’t get the $.  (Would be diff. story if Dr. had advocated divorce.)  Here Dr. Shapira remains in control. 

(But: If Dan had been married to Mary and Dr.’s will said he would get $ if divorced Mary, then that would be against public policy.

(Maybe: If Dr. knew that Dan was gay and that the condition would encourage him to enter into a Jewish sham marriage, this could violate public policy.

(Public policy decisions are very fact-driven.

Descent—realty (when someone died, realty passed to somebody)—heirs (those who are going to take your realty when you die)

Distribution—personal (how you took care of personal property)—distributees (who gets your property)

Primogeniture—when king died went to oldest prince.  Great system for making sure it stays in family.

We assume that real estate would go to the heir, mainly the eldest son. Or if we didn’t have one, then in very rare cases of allowing it to go to the daughter.  

Family Tree & Heirs

Up = ascendants (parents first)

Down = Descendants/Issue

Issue = all of your descendants

Sideways = spouse
Collaterals = relatives not direct lineal descendants or ancestors (siblings, nieces, nephews, cousins)  

With the exception of spouse, ascendants, descendants, collaterals are related by consanguinity (blood).  

You are related to your spouse not by blood by affinity.  

In-laws related by affinity.

Societal & legislative preference to consanguinity + surviving spouse.

We still have loyalty to the tribal system.  

Vocab

Testator—person who makes a will.  

Dead testator = decedent.  

Written amendment to will = codicil.

A devise is when passing real property, a bequest deals with personal property, and a legacy deals with money.  

Used to be a formal process.  Now instead of this, we just give.  

Probate is the judicial process of moving goodies from X to whoever the beneficiary is.  

The person who shepards the estate through is called a personal representative.  It just means someone who is doing the filing in probate court.  

If you have a will, that person is called an executor.  

If you got no will, the person is called an administrator.  

Role of the Attorney

Role of attorney changes:  sometimes litigators, policymakers, planner, counselor.

Attorney wants to draft documents that effectuate transfer AND avoid litigation.

Attorneys can put people’s mind at ease by drafting the will.  (Nobel part of the profession.  

BUT: attorney’s role can get dicey.

(Hotz v. Minyard (p. 29) Problems w/ family attys.  Dad tells atty not to tell Judy about Will #2.  Judy sues atty for breach of fiduciary duty.  But Judy has to first show atty-client relationship.  Atty says he was working for Mr. Minyard and not as Judy’s atty in connection w/ her father’s will.  Ct says NO.  Factual issue that Dobson had an ongoing atty-client relationship w/ Judy and she had “special confidence” in him.  Dobson didn’t have to disclose existence of Will #2, but had duty not to actively misrepresent Will #1.
Being family atty can be tough b/c of familial conflicts of interests.  

First thing atty should advise is considering separate attys.

Do beneficiaries never represented by atty but harmed by atty’s negligence have recourse?  

(Not in TX … Barcelo v. Elliott (p. 35)  Barcelo’s grandchildren filed malpractice action against atty Elliot b/c his negligence caused the trust of which they were beneficiaries to be invalid, resulting in foreseeable harm to them.  NO.  There needs to be privity.  Problems: divide atty’s loyalty btw client & third-party benes; benes would just complaint that they didn’t get what they wanted (open floodgates of litigation); when defects render wills or trusts invalid, there are concomitant questions as to true intentions of testator (evidence problems)—all of this against ease of administration.  Atty for testator or settlor owes NO professional duty of care to persons named as beneficiaries under the will or trust.

(But in CA and other jurisdictions … beneficiaries or people who were supposed to be beneficiaries can start cause of action if atty knew that they were intended beneficiaries.  

(In CA, Elliot might have been liable for knowing that Barcelo’s intent was to benefit grandkids and keep away from kids.  But evidence of this intent is needed.

If estate had been harmed financially, then can sue atty b/c it’s like a breach of K.  But here, estate didn’t lose $ (all that was changed was who gets $).

Probate

Review of essential property terms and concepts.  

Probate is a judicial process for moving property from person who has died to people who will benefit. 

 Sometimes conservatorships are part in parcel of it.  

Theoretically we have two things involved with probate court.  

( 1) Give effect to decedent's intent. 

( 2) Ease of administration.  

Probate is spearheaded by personal representative.  

(Wills = executors; no will = administrator.  

(Different names, same job:

*Locate & Gather X’s assets

*Pay debts & Distribute what’s left over.

Theoretically, probate is well-oiled machinery: file initial papers, give notice, get personal representative, certain time to submit; pay off creditor claims, reduce everything to cash.

· Despite working smoothly, most people want to avoid probate.

(Probate can take time.

(Delay in getting goodies from X to beneficiaries.

(Not always open-shut case & involves lawyers and judicial process.

(Have to compensate personal rep. & atty.   

(But people don’t avoid probate for tax reasons, b/c it doesn’t work.

Compensating personal rep. & atty is regulated by statute (bills of the estate)

(Usually personal rep. is close family member who will waive fees. 

( § 10800 compensation for personal rep; § 10810 compensation for atty
	Intestate is
	
	Fees
	Total Fees

	100K
	4%
	$4,000
	$4,000

	Up to 200K
	3%
	$3,000
	$7,000

	Up to 1 M
	2%
	$16,000
	$23,000

	Up to 10 M
	1%
	$90,000
	$113,000

	Up to 25 M
	½ %
	$75,000
	$188,000

	> 25 M
	Reasonable
	
	


Idea of probate is to pass property that X owns at time of death.  

If X owns no property, then no probate.

How to avoid probate:

1. gift/sale

2. joint tenancy (rt of survivorship—share passes automatically to survivor)

3. POD (pay on death) accounts

4. life insurance—not probate prop.  Often provides the $ that keeps people going until it’s “time”; also can be made payable directly to named beneficiary.

5. I-V trusts (inter vivos)


Lifetime Gifts

(Gruen v. Gruen (p. 47) 

Victor writes a note to his son Michael saying that he wants to give him the Klimt painting but that Victor wants to retain a life estate.  Victor dies and Michael asks his step-mom Lazette for the painting.  Lazette says it was part of the probate estate, of which she is the major beneficiary.  Michael claims that the painting was an inter vivos gift.    Victor originally owned the painting outright.  He had it fee simple absolute interests.  When he gave it to Michael, he created a future interest, he bifurcated ownership.  A future interest is created now, but enjoyment of the interest is in the future.  If his theory fails, then Victor dies with possession of the property and goes to his probate estate.  Ct looked for intent.  Was there transfer?  There was symbolic transfer as opposed to actual in the letter from Victor to Michael.  There was assumed acceptance.  Thus, there was a gift and death was the triggering event for the future interest to become a present possessory interest.  

INTESTACY

Intestacy is what happens when you die w/o a will.

· Intestacy statutes = default wills created by state.

· Law governing intestacy = law of decedent’s domicile.

· Intestacy is extremely local, yet they have common traits. 

· Figuring out intent of decedent is very important.

· But intestacy intent = traditional family values & ease of administration.

· We want intestacy to be mechanical & predictable.

· Dying w/ relatives (we ask how do these pple fit into family tree & determine what they get based on place in tree.

· Simplicity over emotions and fairness.

Legislatures have tried to foresee many different situations.

· Administrator can come in and know who was going to get it.  

· If you don’t want the default—then write a will!

· Basic Policies
· The decedent cannot testify to any of this so we look for the best possible evidence.

· We want probate, and particularly intestate succession, to be administratively easy:

(we want to know who will obtain the decedent’s property so they can have clear title and do something w/ the property; and

(we want the decedent to be able to die intestate knowing that the statutory scheme parallels his/her desires.

We want to protect and promote the family (defined as marriage w/ children).  Giving other relationships a similar status “degrades” the family.  On the other hand, we do not want to punish people in other than a “family” situation, especially childen who have no choice in the circumstances of their birth.  Therefore, we recognize “adopted children” and “out-of-wedlock children” but will make them (or their parents) jump through a few hoops before giving them “family status.”  (Note that the mere fact of being an “official family,” i.e., marriage and childbirth, does not require any particular love, support, care, or closeness and can still exist even if some (or all) of those things are missing.)

Intestacy is important:

a. no will

b. will fails

c. if will says so

d. who can challenge

·  Intestacy common traits:

1.  surviving spouse—gets first crack at estate.  Generally spouse = someone legally married.  After SS, lineals

2.  descendants (issue)

3. ascendants (mom, dad, grandparents, etc.)—In general the presence of descendants blocks anybody else.  

4. collaterals—people who share ascendants with you (siblings)—these people take after others.  If you have children, collaterals take nothing.  

5.  escheat

Chart of Consanguinity

	
	
	
	
	Great-Great Grandparents (4)

	
	
	
	Great Grandparents (3)
	Great-Grand Uncles, Aunts (5)

	
	
	Grandparents (2)
	Great Uncles, Aunts (4)
	First Cousins Twice Removed (6)

	
	Parents (1)
	Uncles, Aunts (3)
	First Cousins Once Removed (5)
	Second Cousins Once Removed (7)

	Person Deceased
	Brothers, Sisters (2)
	First Cousins (4)
	Second Cousins (6)
	Third Cousins (8)

	Children (1)
	Nephews, Nieces (3)
	First Cousins Once Removed (5)
	Second Cousins Once Removed (7)
	Third Cousins Once Removed (9)

	Grandchildren (2)
	Grand Nephews, Nieces (4)
	First Cousins Twice Removed (6)
	Second Cousins Twice Removed (8)
	Third Cousins Twice Removed (10)

	Great-Grandchildren (3)
	Great-Grand Nephews, Nieces (5)
	First Cousins Thrice Removed (7)
	Second Cousins Thrice Removed (9)
	Third Cousins Thrice Removed (11)


All are relationships of consanguinity except with spouse (affinity).

Lineals are descendants + ascendants .

· Children = 1st degree.

· Grandkids = 2nd degree.

· Great grandkids = 3rd degree.

ISSUE ALWAYS block ascendants from taking.

· If no lineals present—go up to parents (also 1st degree).

· Siblings = 2nd degree.

· Nieces & Nephews = 3rd degree.

· Collaterals = not in straight lineal line.

· Assumptions: If you die w/ a spouse, you die in a happy marriage and we assume this person is going through grief.  If you have children, we assume you love your children.  So this in effect is now your sub-tribe.  You started your own claim, which you wanted to favor.  If no descending line, then we assume you want to return to parents.  If mom and dad aren't alive, we assume you want it to go down that line (sibs, nieces & nephews).  If we have nothing in column 2, then we go ascending again to grandma and grandpa.  If they're not there, we move to aunts and uncles.  Their issue are your cousins and then we get out into thing of first cousins or first cousins once removed. 

· Big assumption is that you are closer to those people who are a closer degree to you.  

Surviving Spouse

Jurisdictions have their own rules regarding SS.

Intestacy legislation behind the times, so providing for SS is relatively new idea.

In past we assumed, SS would marry into another clan.

Now we take care of SS.

· Who is “spouse”? 

(Statutory, so defined by code sections.  

(In CA,  SS is someone legally married, whose marriage has not been terminated by a final order of dissolution of marriage.  

· Estate of Goick (p. 73)  Michael married to Barbara and they have 3 kids.  File for divorce, but before final order of divorce, Michael dies.  Barbara dismisses the divorce action.  Barbara as SS, ready to take everything.  Michael had family: sister and brother and a mom Wanda.  Michael left no will, so Barbara wants to be appointed administrator.  Wanda, as a creditor of Michael, fights this by saying Barbara is not the SS—clear that M wanted to sever relationship.  1) Is B the SS?  Ct says yes.  There was no final divorce decree.  (A final decree would have contemplated division of property.  Also, the could have changed their minds.)  Even though this may not have been what Michael intended, it is what the Montana legislature decided that most intestate pple do intend.  

States w/ Community property: Husband = Wife

(State acts as 3rd party.

(Once married, spouses have rts and duties.

(Husband & wife form community.

(Anything earned or belonging to either person will be community property.

(Each has rt to half of comm. prop. strictly b/c of marriage (no jt tenancy).

(Comm. prop. means nothing until one of 2 major things happens:

 
(Intestacy


(Dissolution of marriage

(Theoretically easy to split comm. prop. b/c each owns ½..

(Other concept is separate property.


(Property which husband or wife owns separately, NOT part of community.


( Sep. prop. consists of 1) prop. earned bf marriage, 2) agreed  be, 3) 


inheritance/ct judgment.

How to characterize property?

(Some property can get transmuted.  

Purposes of comm. prop.: Won’t leave SS destitute or state-supported.  

· Sometimes CP can be disadvantageous: man whose wealth is inherited might leave nothing for his wife b/c all $ is separate prop.  

§ 6401 SS or S domes partner; intestate share; comm. or quasi-comm prop; sep prop

· In CA, § 6401 deals w/ community & separate property.

QCP—quasi community property:  If the couple married and accumulating prop. in another non-community property state, that property is treated as quasi-community property.  

(a) Wife already owns 50%, so she gets man's 50% at his death, so now she owns everything.  

(b) Same as (a) for QCP.

(c) With separate prop, the intestate share of SS depends on existence of other people:

1.      IF                 the SS gets
   no issue          --->100%

   no parents

   no sibs

   no sib issue

2. one kid or grandkids fr one dead child OR no kids but parent(s) OR no parents but parent issue ( 1/2  (Why?  He kept these things separate, so we assume that he kept it separate to leave it to his tribe.) 

3. more than one kid OR one kid plus grandkids from dead kid OR grandkids from 2+ dead kids.  ( 1/3

First thing in intestacy is that if you have a SS, she/he will get something.  If we have the presence of other property, want it to go to descendants.  This is the CA scheme based on concept of community property.

CA (July 2003), HIi & VT: registered domestic partners can take through intestate succession.  Legislature trying to reflect intent.

· BUT in § 6401 (c) surviving domestic partner only gets shares of separate prop NOT comm. prop. Domestic partnership ≠ marriage, so no community.

Lineals

If X has no SS, lineal descendants get entire estate.

· If X has SS, lineal descendants get share that does not pass to SS.

· How do lineal descendants share in estate?

· Living descendants of decedent take to exclusion of their own children.

· Question: What if X predeceases all children, but has grandchildren?  How do they take?

(X)








     (A)        (B)







            C            D      E

( One way is per capita (by head).  In that case, C,D,E will all take 1/3, an equal share.  

(The other method is per stirpes (by roots).  Take by right of representation.  Divide stirpes at closest level to X and give one share for anyone who’s living and one share to anyone who’s dead but has representation.  E will get 1/2 (B's share) and C and D will each take 1/2 of 1/2 (A's share).   (Justification is this is what would have happened if there was “normal” death order.)

(Modern per stirpes: Divide decedent’s prop at the closest generation to the decedent in which there is at least one descendant living.  C, D, E will all take 1/3. 

· § 240 Division into equal shares: Modern per stirpes.  When X dies, divide at level of nearest generation w/ living members.  Divide into 1 share for each living member and 1 share for each deceased member who in turn has living issue.  For deceased members who leave issue, divide that 1 share in the same manner among the deceased member’s decedents.  

· § 246 Distribution in manner provided § 246; per stirpes, by representation, or by rt of representation: Pure per stirpes.  When X dies, divide at level of X’s children.  Divide into 1 share for each living child and 1 share for each deceaed child who in turn has living issue.  For deceased children, divide that 1 share in the same manner among the deceased child’s descendants.
· § 247 Distribution in manner provided in § 247; per capita at each generation Same generation = same share.  When X dies, divide at level of nearest generation w/ living members.  Divide into 1 share for each living member and 1 share for each deceased member who in turn has living issue.  Gather all shares of deceased members and then divide whatever that amount to per capita at next lower generation.
Collaterals

· After lineal descendants and SS, where do we go?

· No issue(go to parents and then down that line.

· Most statutes give preference to decedent’s parents over collateral relatives.

· But if decedent not survived by parents, descendants of parents (siblings, nieces & nephews) take to the exclusion of other collateral relatives.  If no descendants of parents, descendants of grandparents (uncles, aunts, 1st cousins, and their descendants) take to exclusion of more remote ancestors.  

· In re Estates of Martineau (p. 87)

((Yvonne) Only living relatives are all in third column (uncle + first cousins). In NH, if you go to column 3, they divide into 2 parts b/c you have a maternal side and a paternal side.  Maternal side has no dispute (all first cousins)  They will go along w/ any type of distribution.  The paternal side causes the problem b/c of how the legislature has decided to write the probate intestacy statute.  There is one living uncle and then first cousins who are issue of dead uncles and aunts.  Living uncle comes up with theory to take entire paternal side.  NH statute addresses laughing heirs but use tricky language.  Statute says that you can’t take by rt of representation from collateral if you are higher degree than your sibling’s children’s children (4th degree).  Uncle says that since statute specified siblings’ kids and grandkids, they are the only ones who can take by rt of representation; if legl meant to say 4th degree, they would have said it.  So uncle thinks he should take all b/c the paternal first cousins aren’t allowed to take.  Sutter, J. says NO: there’s nothing that indicates legislature wanted right of representation only in sibling’s kids and grandkids.  Rt of representation applies to all types of collaterals.  Ct reads statute to mean that can’t take by rt of rep after 4th degree.  Thus, Yvonne’s 1st degree cousins can all take by rt of rep, but not Yvonne’s 1st cousins once removed (5th degree)

Why do legislatures limit collaterals who can take?

(laughing heirs

(problem of finding people; ease of administration
· What if everyone was dead, except for FCR1 and FCR2, do they not get b/c they’re 5th degree?  2 concepts.  1st concept is taking b/c you’re first person they come to, and the 2nd concept is taking by right of representation.  So if they are the only ones living, that’s where we start the stirpes.  

· Martineau in CA?

(§ 6402 (d) Different from NH—no split btw maternal and paternal side!!  All are equal.  § 6402 says if no issue, parent, or issue of parent, but X is survived by a grandparent, to grandparents equally, or to issue of grandparents if they are dead, the issue taking equally if they are all of the same degree to X, but if of unequal degree then by § 240 (modern per stirpes).

(So in CA, Uncle gets 1 share, and 1 share goes to each uncle and aunt who has left issue.  Uncle is better off in CA.

The Modern Family

Halfbloods  In CA, essential statute is § 6406 Relatives of halfblood.  Half-blood relatives inherit same shares as if they were whole blood. 

(Why should halfs inherit like whole?  Same generational line & have connection of common ancestor.  Think tribal.

(What about intent and their relationship?  Here, we just want ease of administration.

(Not all states treat halfs = to wholes. Concept of “ancestral property,” so should stay w/ whole bloods who are in the tribe.  [If dad has kid A w/ M1 and kid B w/ M2.  Would it be fair if B inherits fortune from M2, but after (B) it goes to A?]

Adoption  Parent-child relationship exists btw parent & adoptive children.  Adopted child = natural child.  A (natural) & B (adopted) are both considered equal to X the parent.  A & B are also treated equally w/ each other, as if they were blood siblings.  Adopted child is transplanted into new tribe.

(But what about adopted child’s natural parents and tribe?  What rt to inherit from/through/by?

(Usually, NO (child left on doorstep scenario).  

(But statutes take into account of complications, like adoption by a step-parent and intra family adoptions (aunt adopting kid).

(Estates of Donnelly (p. 95) Jr. & Faith have kid Jean.  Jr. dies, Faith remarries Richard, who adopts Jean.  When Richard adopts Jean, he becomes her father, parent-child relationship.  Lily (Jean’s natural paternal grandma) dies leaving everything to her husband John (Jean’s paternal grandpa).  John dies later and everything he has is left to Lily.  So John’s will goes intestate.  Only people left are Kathy, John’s daughter, and Jean, John’s granddaughter, issue of deceased son Jr.  Since Jean has been adopted, Kathy says in Washington there is a “clean start” statute and Jean has broken past ties to become member of new family (Richard’s).

(Donnelly  in CA?  

(§§  6450 Relationship existence and 6451 Adoption. 

(§ 6540 Parent-child relationship exists 1. btw a child & NATURAL parents, 2. btw a child & ADOPTING parents. Parent-child relationship allows one (parent or child) to inherit BY, FROM, THROUGH.

(§ 6451 (a) says ties are severed btw adopted child and natural parent UNLESS BOTH of these requirements are met: 1) the natural parent & adopted person lived together at anytime as parent and child OR subject natural parent was married to or cohabitating w/ other natural parent when child conceived and the subject natural parent died before child born.  2) Adoption was by spouse of one natural parent OR after death of EITHER natural parent.  Normal step-parent adoption.

(Note that when 1) & 2) met, Child can have legal inheriting relationship w/ both Natural & Adoptive parents.

(BUT: Even if natural parent satisfies 1) & 2) to preserve p-c relationship, the natural parent CANNOT inherit FROM or THROUGH the child once child is adopted, unless child is adopted by spouse or surviving spouse of parent.  § 6451 (b)

(BUT: Child’s whole blood siblings can inherit as long as child’s bond w/ natural side not severed.  § 6451 (b)

(Jean can meet both requirements in CA.    Normal step-paprent adoption.  

(§ 240 1 share for Kathy and 1 share for Jr. (deceased issue w/ issue) that goes to Jean.

· Non-Marital Children

Great reluctance throughout history to say that non-marital = marital.

· Common law: filius nullius (child of no one).
· Then, we recognized child had mother.
· Now things have changed
(reject policy reasons of encouraging strong family relationships.

(realize child has no control over parents.

(However: orderly system of probate is a GOOD reason, so …

Allow non-marital children to inherit if they can prove establishment of paternity & maternity.

(§ 6453 Natural Parents Child Inheritance “Natural parent” w/ whom one has a parent/child inheritance relationship, is:

1. The Naturalmom is one who gives birth to the Child.

2. The Naturaldad is presumed to be one who:

a. “Receives the child into his home and openly holds out the child as his natural child.” OR

b. “Was married to Naturalmom and Child born during their marriage. OR

c. Is found by ct to be so in paternity action but in order to have the Parent/Child relationship for inheritance, one of the following must also exist:

i. Paternity order entered during his lifetime; OR

ii. Clear/convincing proof he held out Child as his own; OR

iii. Impossible to hold out Child as his own BUT other clear/convincing proof.

(§ 6452 Out-of-wedlock birth Parent Inheritance  If Child is born out of wedlock, still has the Parent/Child relationship w/ Natural parents.  However, neither a Natural Parent nor relative of NP can inherit FROM or THROUGH the Child UNLESS he BOTH 1) acknowledges and 2) contributes to the care/support of the Child.  This § limits Naturaldad’s rts but does nothing to change Child’s rts.

(Wingate v. Estate of Ryan (p. 110) Willard is married to Mom who has something on the side with R, which produces Joanne.  Joanne thinks Willard is her father.  W dies.  Before R dies, J discovers R is her father.  R never publicly acknowledged her, but paid for braces & wedding gown.

(If this were in CA, can J inherit from R?  Does she have parent-child relationship w/ R?  Under § 6453, maybe if J can show w/ paternity action and that it was impossible to hold her out as his own BUT other clear/convincing proof.

(What if J dies first?  Can R or W inherit from her?  In § 6452 we have two simple requirements: the parent or relative acknowledged child or contributed to support or care of child.  R didn't acknowledge publicly.  Can W inherit from J? Problem for W b/c  § 6452 deals w/ "natural parents."  How can Willard possibly inherit through Joanne?  B/c he did contribute to her care and support and acknowledged her.  We're going to allow it, but we're going to create hoops.  We want to make sure that person is who they say they are.  

· Unborn Relatives of Decedent  § 6407 relatives of decedent conceived before decedent’s death but born thereafter inherit as if they had been born in lifetime of the decedent.
For purposes of intestacy, life begins at conception.
· Related through two lines single share § 6413 If you are related to decedent in two ways, you can only get 1 share, but you can get the bigger one.
· Example: H & W have three kids ABC.  A has kid D.  After H and A die, W adopts her grandchild D.  When W dies, does D get 2 shares?  No, only 1, but it can be split in a way to give D the bigger share.  
· Foster parent or stepparent § 6454 Foster parents & stepparents can have parent-child relationship, allowing inheritance from or through parent, if BOTH requirements met: 1) relationship starts during child’s minority and continues throughout life and 2) foster parent or stepparent would have adopted but for some legal impediment.
(Legal reasons not to adopt? For foster parents, natural parents might not consent.  (Example :Kim taken in by decedent and his wife, who predeceased him, who raised her from age 3.  They financed her education and he gave her away at her wedding.  Natural parents would not consent to adoption.  When Kim is 42 yrs old, foster father dies.  His only relative is some intestate 3rd degree cousin.  Could Kim inherit from decedent based on § 6454?  1) Did it start during her minority?  Yes.  2) Did it continue throughout their adult lives?  Yes.  3) Would he have adopted her but for legal barrier?  Yes.  Ct however, said no.  When it comes to adoption and getting parent's consent, that refers to a minor.  Once she became an adult, that barrier was no longer there.  In CA we have adult adoption.  He could have written a will or adopted her after she became adult.  

Special Situations

Predeceasing; Simultaneous Death  You can predecease someone in order to be removed from intestacy line.
· § 6403 Failure to survive decedent by 120 hours; deemed predeceased; application of §.  A person who fails to survive the decedent by 120 hours is deemed to have predeceased.  

(Why?  B/c simultaneous death causes problems  Example: Husband and wife died -around same time.  Each had a set of parents.  Who gets what depends on who died first.  If wife died 1st, then husband inherits everything and it goes to his parents.  (So you have to survive for 120 hours more than decedent to “survive.”  

(We don’t want protracted trials about who really died first.

(BUT: § 6403 does NOT apply if it would result in escheat of prop to state.

· Disclaimer/Renunciation = I want to be removed from chain.

BUT: You are not disowned.  If you’ve disclaimed from X’s estate, you have not disclaimed from entire family tree.

· Why would you not want to be an heir? Avoid creditors, avoid taxes.  Let $ go to younger children next in line who are in lower tax bracket.

(We allow disclaimers for some policy reasons: we think Mom wanted you or at least other blood to have $, not Nordstrom’s.  

( BUT: Estate of Baird (p. 144)  Phyllis has two kids, James and Julie.  James marries Cheryl and has two kids, Jayme (adult) and Hunter.  James marries for second time to Susan.  3/8 James found guilty of assaulting Susan & James signs a disclaimer for inheriting anything from Phyllis's estate.  Skip forward to 10/19, Susan's judgment $2.7 M in civil suit, 10/26 James files for bankruptcy to avoid his debt.  Meanwhile 12/29, Phyllis dies intestate.  Who would normally get Phyllis's estate?  James and Julie would get half each.  If James predeceases Phyllis, his half goes to Jayme and Hunter.  James is trying to act as though he is predeceased.  Susan, as an involuntary creditor, fights this.  Ct says James’ disclaimer invalid b/c when he disclaimed he had no interest yet, it was only an expectation.  

(In CA, § 275 says a beneficiary may disclaim any interest in whole or in part by filing a disclaimer. 

(§ 279 (b) a disclaimer is filed w/in a reasonable time if filed w/in 9 mos. after death of creator of the interest.  

(§ 283 Disclaimer not a fraudulent transfer by beneficiary under Ch. 1.

· Advancement  = getting $ or prop now.  

Problems come up if you have siblings.

With advance, idea is that everyone will share equally.  If you get your share now, you’ll get less at death, so that everyone gets same amount total.

At common law, presumption that substantial gift to child by parent is advancement.  But presumption rebuttable by child.

Why advance?  You might need $ now.  

· § 6409  Property given to heirs during decedent’s lifetime; advancement against share    Applies to heirs, not just issue.   We want in writing as evidence of intent (an advance or that the value is to be deducted from the value of share) EITHER by X at time advancement is made  OR by A (the advancee) at anytime. (For A—statement against his interests, so he can do this anytime.)  

· How to divide estate?

(Hotchpot—like a stew where you throw all the leftovers in and everyone eats.

(Example:  If X advance 30 to A; X has 3 kids ABC; X dies w/ estate of 90.  Add A’s share of 30 to estate 90 = 120.  Divide 120 by 3 kids.  ABC each entitled to 40.  Since A already got 30, A gets 10 more.

(BUT: If A got more in advancement then entitled to after hotchpot, A does not have to give back $.  Just divide among the rest.  Treat A’s excess as a gift.

(Look at X's intent.  Assume intent was to give A complete advancement and then to give A  a gift of anything over that.    

§ 6409 (b) Subject to (c), advanced property valued at time heir came into possession or enjoyment or death of decedent, whichever occurs 1st.

§ 6409 (c) If value advanced is expressed in contemporaneous writing of decedent, or in acknowledgment of heir made contemporaneous w/ advancement, that value is conclusive in division and distribution of that intestate estate.

§ 6409 (d)  advancements only bind advancee’s issue if in writing.

Homicide
Common Law Riggs v. Palmer:  “No one shall be permitted to profit by his own fraud, or to take advantage of his own wrong, or to found any claim upon his own iniquity, or to  acquire property by his own crime.
Statutes say you can’t inherit if you killed the decedent.

(Deterrence.  

(X’s intent (probably wouldn’t want killer to take).

(Punish murderer’s?  

“Kill” doesn’t include unintentional accidents though.  

(Assume X would understand. 

(Killer racked w/ guilt & sorrow.

Ford v. Ford (p. 17)   Simple setup: Mom-Pearl-George.  Pearl killed Mom.  At trial for murder, she is found guilty but insane.  Can she still inherit or has her act removed her?  Ct says NO.  She was insane so lacked felonious intent.  

§ 250 Person feloniously and intentionally killing decedent: you're out if you feloniously and intentionally cause the death.  BOTH felonious and intent are required

(1st degree murder & 2nd degree voluntary manslaughter are felonious and intentional.  

(Involuntary manslaughter is felonious and UNintentional.  

(In CA, conviction of felony and intention is conclusive on probate ct.  

(However, in absence of a final judgment of conviction, ct may determine by preponderance of evidence whether felonious and intentional as to this part.  

(Ct doesn’t have to wait.

(Since different standards of proof for probate ct, even if not convicted in criminal trial for F + I, probate ct can still find F + I.

(Similarly, a person found not guilty for murder can still be sued for wrongful death b/c of different standards of proof.  (OJ Simpson)  

Testamentary Limitations

If you don’t like intestacy’s laws and altruistic presumptions about family unit, then you can write a will.  

Limits on test'y power

1. Society

2. Family (spouse, kids)

3. Formalities (about making a will so that you can't just do anything you want.) 

Why have limits on test’y power?  

( Test’y is not a constitutional right, but is a power regulated by the state

(Government & societal interest in orderly & quick distribution of estates. 

(Government & societal interest in preventing economic waste (sometimes hard to distinguish btw eccentric whim, which is allowable.) 

(Property should be productive & alienable, not destroyed or wasted.  

(Example:  Probably can’t enforce will provision to have fav piano lifted & dropped, even though this could have been done during lifetime.  Cts won’t enforce b/c during your lifetime your own self-interest acts as a check, but not after death.  

(If you really want this to happen, leave money to someone you trust and hope that they do your wishes.  

Protection of Spouse
Limits on Spousal Disinheritance  

Policy reasons: 

( Marriage is an economic unit, partnership & both have contributed.

(Prevent loophole of not getting divorce to avoid giving $ to spouse.  

(Don’t want spouse to be dependent on state.

(Fairness.  

All jurisdictions protect spouse.

(Old-fashioned dower,  curtsey: common law idea that you have a life-estate in 1/3 of realty.  Built in protection that when one spouse died, the other wouldn't be thrown off the farm.  

(Community property provides for fee simple (total ownership) in 1/2 of all community property.  

(According to §  6101 Property which may be disposed of by will X can give away X's separate property and his 1/2 of community property.  Built in spousal protection.  You can’t will away what’s not yours!   

(Forced or Elective Share Forced when the estate is forced to give spouse the share.  Elective when spouse elects not to take what is given in will but to elect to take against the estate.  Boils down to, even if they are intentionally left out of the will, the SS can force a share anywhere from 1/3 to 1/2, UPC 3% to 50% of the X's estate.  

(Further twist to what the estate consists of.  It's either the probate estate OR augmented estate.  

(Keeps X from intentionally disinheriting.  

(Statutes covering forced & elective share vary as far as % to give to SS.

(If we have a will that gives 1K to wife, 1M to Personal Trainer, and we have a statute saying that SS can elect up to 1/3 of probate estate.  Then wife is going to elect and take 1/3 of 1,001,000.  It's probate since it's property that passes by will.  

(If instead we have a will that says I leave 1K to my wife, however, X has already set up a joint tenant account w/ P.T. w/ 1 million in it. So if rule is that SS can elect to take 1/3 of probate estate, then there is no election b/c wife gets all of probate estate.  Joint tenancy is inter vivos—not probate.  No protection for SS if we say just probate.

(BUT: If we said instead of probate, probate + non-probate, the problem is practical.  Tracing problems.  Hard to figure out what transfers to go after.  Maybe just include things done to cheat SS.  But that’s a big mess.    

(Plus is it fair to allow elective if SS is already provided for?  


(Plus, might have valid reasons for not leaving to SS.
(CA does NOT have forced or elective share.  Community property substitutes for this.  

(UPC has system for forced or elective share that takes problems into account.  

(UPC assumes that the longer you’re married, the greater each spouse’s assets treated as marital.

(If SS not being taken care if as we believe should be, SS can elect from the estate.
	p.171--system in UPC for what to do w/ SS and will. 

 Look at :

1.  How long were you married? If you've been married for less than a year, you get supplemental 50K.  Every year you go up you get a higher percentage.  Maxes out at 15 yrs.  

2.  Go to chart and get x%.  

3. To figure out augmented estate: 

Add:

a. net probate estate (after paying creditors) 

b. X's non-probate transfers (specifically we want) 

(1) all where X retained an interest 

(2) outright gifts of more than 10K w/in last 2 yrs. 

c. SS's own property

4. Multiply 3 (x) 2 = amount SS gets

5. where do we get #4? a. Start w/ SS's own property  (3c). If that's not enough to make up the amount, b. Take pro rata from will and inter vivos transfers.   

If SS is already has more than elective share (what provided for by will + SS’s own property) then SS cannot elect.




Waiver of Rts

Sometimes people omit SS b/c of other obligations, like children fr prior marriage.  (Waiver (prenup or antenup agreement) can get around this.  

(Just cause you're entitled doesn't mean you have to take it.  

Waivers are statutory.

(Full, fair, complete Disclosure of assets required.  

(They have to know they are waiving.

(Give oppty for independent advice or independent review.  

(Geddings v. Geddings  (p. 184) Waiver void b/c no fair disclosure; W had no real knowledge of H’s estate; W excluded from mtgs & H was “secretive about his financial affairs.”

Why sign a waiver?

(  Older couples who marry and have children & obligations from prior relationships.  

(Spouses can opt out of these rts, but only after compliance w/ formalities.  

In CA, we also have postnuptial agreements.  

(Disclosure requirements even stronger though b/c trust assumed in marriage.  

Inter vivos transfers—we're concered w/ inter vivos transfers that are tied into death or can be testamentary substitutes—life insurance, anything w/ word joint, any kind of trust account.  

Homestead & Family Allowance  

Protection for spouse & children during probate process, while waiting for $ transfers.

Also protects against creditors (even during X’s life creditors can’t take everything).

Why is some prop protected fr creditors?

(preserve debtor’s basic human dignity

(to relieve taxpayers of obligation to provide for insolvent debtors

(to promote efficiency (personal prop worth more to debtor than anyone else; stays w/ person who values most)

§ 6520 Authority; setting aside probate homestead 

(Provides for use of particular prop by SS and minor kids.  Not fee simple absolute.

(Homestead can last NOT LONGER THAN LIFE of SS or the minority § 6524

(Ct’s discretion based on NEED (UPC limits for property)

(Purpose: protect family home that keeps family together & off welfare.

§ 6540 Persons entitled to allowance (family)  

(Family allowance will give them outright $ to live on. 

(SS, minor children, dependent adult children who are physically or mentally incapacitated fr earning living, dependent adult children (ct discretion) & dependent parent  (ct discretion) are entitled.

(Limited to probate administration to help get through period.  § 6543

(Amt is what ct says is “reasonable.”    

(UPC takes into account SS’s assets, workability, etc. & limits to $18K/yr.  

(Purpose: provide means of livelihood during probate administration.  

Premarital Wills & Omitted Spouses

Unintentional disinheritance can occur w/ premarital wills.  

We assume X unintentionally disinherited spouse b/c X didn’t know about marriage when wrote will.  

§ 21610 Share of omitted spouse says that this is legally unintentional.  SS gets X's 1/2 of CP.  And will also get not more than 1/2 of X's separate property.  

(We presume that if X realized omission, X would have written another will or codicil.  

BUT: § 21611 Spouse not to receive share; circumstances Protect unintentionally disinherited spouse UNLESS 1) will intentionally omits (“If I get married, I still give all to SPCA”),  2) SS provided for by inter vivos transactions or size of inter vivos transactions, or 3) Waiver by SS.  

Protection of Children/Family 

Most jurisdictions let you intentionally disinherit children, but if you unintentionally disinherit, states will try to protect those children.

Pretermitted (unintentionally disinherited) children taken care of by § 21620 Child born or adopted after execution of will; share in estate  Child gets what would have gotten if X died intestate (share of X’s separate prop).

BUT: § 21621 Child not to receive share; circumstances Protect unintentionally disinherited children UNLESS 1) will intentionally omits, 2) child provided for by I.V. , or 3) X had more than 1 kid and SS gets all of estate.  

Estate of Glomset (p. 197) J marries M.  J & M have two kids C and Jr. In 1932 C is born.  In 1972 J &  M make mutual wills, leaving to each other; if not, all to Jr. In 1973 (J) dies.  C’s arg: OK statute protects against all unintentionally disinherited children; C not mentioned anywhere in will; no indication of intentional disinheritance.  Therefore, she gets intestate share.  Ct says YES b/c we need proof that disinheritance was intentional.  [Irony is that C gets intestate share, while Jr., who was specifically mentioned as a contingent beneficiary, gets nothing.]

(Glomset  in CA?  § 21620  says C would get NOTHING b/c UNintentional disinheritance only when will written before birth of child.  [CA rule makes more sense—how do you forget you have daughter?]

(What if C born AFTER J + M wrote will.  C still gets NOTHING b/c under § 21621, J had more than 1 kid and SS (M) gets all of estate.  

Execution of Wills

Formalities

Why should legislature insist on formalities?

(protective function (against fraud, undue influence, mistake, fraudulent suppression of will after (X)).

(ritual function (serious & invites reflection).

(evidentiary function (physical record)

(channeling function [1) mark instrument w/ safe conduct pass that assures swift passage through legal system, 2) provide known “channel” or canal, for instrument to travel efficiently through legal system & into safe harbor of probate, 3) mysteries channel testators to trained lawyers].
If you have will, first thing is name personal representative.   

Types of Wills  

Main type is 1. attested will. A witnessed will.  (Also called regular will or 

written will.)  We have witnesses as well as the testate.  

We also have 2. holographic will.  In testator's own handwriting.  

Some states have 3. nuncupative wills.  An oral will.  Restrictions: have to be in 

your last illness and die within X amount of time after saying it.  Only deals w/ personal property and small amounts of cash.  And it can only go to relatives.  

Finally we have 4. statutory wills, which are like testate version of intestacy.  

ALL WILLS have basic things in common:

1. Testamentary INTENT an indication that you want to make a will rather than a shopping list.  Show intention to dispose of property at death.  [Some states even allow negative wills (saying I dn't leave anything to my son).]

2. Testamentary CAPACITY.  § 6100 says in CA you have to be 18 yrs old and of sound mind.

3. DULY EXECUTED must comply with whatever formalities in the statute. [Require fr strict compliance to substantial compliance]. 

4. NO fraud, duress, undue influence, etc.  Will must be product of own mind and not someone else's.  

Why require duly executed?

(Administration—want probate to sail through smoothly.

(”Ritual”—so we know how to make will.

(Prevent fraud—want will to express testator’s intent.

(A.P.E.A. (Atty Perpetual Employent Act)—best people to go to are attys.
· What we want in will:  1) writing—something that can be read; 2) 

subscription—X signs the will; 3) publication—X says it's my will.  It's not publication as in saying these are the contents of my will; 4) attestation—we need something about witnesses, number, where they stand, what they do, where they do it.  

· Texas Attestation Statute (p. 209)  says that X can have assistance in signing.  

The witnesses can't assist though.  TX has no publication requirement. 

· UPC:  Will has to be in writing, signed by testator, signed by at least two 

witnesses.  BUT in (b)( 2), it can be signed by someone else, but it has to be in 

the testator's CONSCIOUS presence.  ( coma situations).  

· CA version is § 6110 Necessity of writing; other requirements  (a) Except as 

provided in this part, a will shall be in writing and satisfy the following: (b) the will should be signed by testator OR in testator’s name by some other person in the testator’s presence & by testator’s direction OR by conservator pursuant to court order to make a will under 2580.  (c) 2 witnesses sign who are 1) present at the same time, witnessed either X signing will or X’s acknowledgement of signature or X’s acknowledgement of will (publication of X’s intent) and 2) understand that the instrument they are signing IS the will.  

· Witnesses needed 4 checks & balances.  If you are interested party, other witness 

can alleviate threat.

Formalities again:
1. attested will

a. in writing—just to make sure preserved.  Can be handwritten, but has to be permanent (but if it’s the only thing you can do, that’s okay).

b. Signed—subscription.  Problems: no statutory requirement in § 6110 on how to sign.  Sign the will at the end (logical end, not necessarily physical end).  We want your signature.  BUT if you can’t write, make your mark on the document.  You can mark anything: as long as verifiable that you did it and that this is what you intend to be your signature. 

( § 6110 (b) is requirement on who signs—best for testator to sign.  But can also be signed by (2) in testator’s name by some other person in the testator’s presence and by testator’s direction. Or (3) by a conservator pursuant to ct order to make a will under § 2580.  

· Witnesses
· Can witness be the person who helps sign?  Sure. Doesn’t say in CPC that can’t.

· Purpose of tell us what happened; sense of ritual and ceremony.  

· Qualifications: someone competent to testify; no age requirement in CA.  

· Need 2 witnesses, present at the same time when testator signs the will, acknowledges the will or acknowledges the testator's signature.  

· All witnesses have to know is that this is my will & know that it was the intent of X to dispose of property after death.   Not there to read or know contents of the will.

· What if witness doesn’t sign until after death of testator?  Okay, as long as witnessed—nothing says witnesses have to sign before testator—no order requirement.

.  The requirements are that

One of the things that we do have is that what we want is someonoe who is DISINTERESTED as in someone who is not going to benefit by the will.  Can you witness a will if you're going to be a beneficiary of the will.  In common law, answer was absolutely not.  The UPC says forget this disinterested stuff, anyone can be a witness because you have another witness, rural families.  In some situations it might be that the only people around are the natural beneficiaries of the bounties.  Other thing UPC says is taht the reason we have this whole issue over interested witnesses--if you're going to have someone who is smart enough to unduly influence another person, chances are they are going to be smart enough to know that there has to be two disinterested witnesses.  Other states have what are called "purge" statutes in that when we have a gift to interested witness--we will purge that device but the rest of the will is valid.  In Fali in 6112, we have any person generally competatn can be witness and wil can be valid even though will signed by interested witness.  Unless there are at least two other subscribing parties to willl who are disintersted witness.  If the person is an interested witness, we merely say there is a presumption that they procured it by undue influence, etc, so we throw burden to them to rebut that presumption.  We'll presume that gift to interested witness was procured by fraud, etc.  How would you rebut the presumption?  Say the person loved you and there was nothing undue about it.  Person who bears burden is up against a wall.  Hard to show undue influence.  Also hard to show that there wasn't undue influence.  In Cali, we presume undue influence, so you have a chance to rebut it.  Intestate.  In effect, what we're saying is that California purge is 

1 presume Undue influlence 

2. if you rebut--OK.  

3.  if no rebut than 

a. take no more than your intestate share

b. take nothiing if not related.

This scheme walks btw common law and UPC

Pick up on 3-7

p. 477-8 Assigned in beginning intro to trust

p. 1037

