EVIDENCE





I.	RELEVANCY


A.	Rule 401—relevant evidence is anything that makes a material fact more of less probable. 


1.	Relevant evidence: evidence having any tendency to make existence of any fact of consequence to the determination of the action more probable or less probable than it would be w/out the evidence.  


2.	To be relevant evidence must have a role in the determination, it must either raise or lower the probability that would be assigned to the proposition in the absence of the evidence.


3.	Default is all probative evidence comes in. There are 5 counterweights to probative evidence - policy exclusions (repair; compromise; medical payment; plea negotiations; liability). If you see any of those 5 concepts think that is one thing that THOUGH PROBATIVE for policy reasons gets excluded.


4.	Materiality—evidence must be offered on a fact in issue (i.e., within the scope of allowable controversy). That is to a material proposition.  


a. 	To be relevant item of evidence need not prove a material proposition conclusively, indeed even if such proof were possible on the basis of an entire body of evidence a single evidentiary item would not provide it. 


b. 	Neither need the evidentiary item be sufficient in itself to prove the material proposition. Sufficiency means evidence is sufficient to carry proponent’s burden of producing evidence w/ respect to that proposition so that fact finder might conclude, to degree of confidence required by law, that proposition is true. For body of evidence to satisfy sufficiency: where case is tried to jury, proponent need not persuade judge her factual contention is correct; but that jury could so find, to degree of certainty required by law in that case


c. 	“A BRICK IS NOT A WALL.” A piece of evidence can be relevant to a matter even though, standing alone, it is not enough to prove a case. To determine relevance, it is not enough to look at a piece in isolation


d.	Any evidence tending to increase or decrease the probability that one of the propositions asserted in case is true is relevant if material.


e. 	Subsidiary proposition may be so near to one of the main elemental propositions or on its negation that this subsidiary proposition may be considered material


5.	Probativeness—evidence need only make a material fact somewhat more of less probable (i.e., relevancy does not equal sufficiency).


a.	Example--Knapp v. State:  D claims he heard rumor that man he killed had himself killed an old man. D says he was scared b/c of this rumor and killed in self-defense. Evid. that victim did not actually kill old man is relevant to show likelihood that D actually heard rumor. Truth of rumor relevant to whether D actually heard it. But consider if in face to face conflict guy reaches in coat so the D shoots him. D thinks he had gone for a gun but he didn’t. Maybe this is different?


	B.	Rule 402—all relevant evidence is admissible, except as limited by rules.


1.	Rule of limited admissibility—evidence may be admissible for one purpose, but not for another.  But, evid. that is admissible for one purpose is not rendered inadmissible solely b/c irrelevant or improper for some other purpose.


2. 	 Evidence that is not relevant is not admissible. If evidence is not relevant to some fact of consequence to determination of the action, then there is no reason to admit it.


3. 	if evidence is relevant to such a fact, then ordinarily it ought to be admitted - unless there is some reason not to admit it.


C.	Rule 403—relevant evidence may be excluded if probative value outweighed by danger of unfair prejudice, confusion of the issues, or misleading the jury, or considerations of undue delay, waste of time, or needless presentation of cumulative evidence. See Ballou v. Henri Studios—evid. cannot be excluded simply b/c judge does not find it credible. The proper analysis is probative value vs. prejudicial - means probative value w/ respect to a material fact if the evidence is believed, not the degree the court finds it believable (that is probative value assuming jury believes evidence). Court should have determined probative value of test results IF TRUE and weighed that probative value against the danger of unfair prejudice, leaving to jury choice of whether to credit the evidence. Court also also notes that unfair prejudice in 403 is not same as testimony simply adverse to opposing party. Virtually all evidence is prejudicial or it isn’t material, prejudice must be unfair. Unfair prejudice w/in the context of 403 means an undue tendency to suggest a decision on an improper basis commonly, though not necessarily an emotional one. Prejudicial effect must substantially outweigh probative value; therefore, judges are not likely to exclude evidence under 403 


1.	Prejudicial effect—see Old Chief v. US:  D. charged w/felon in pos. of gun (so prior felony is element of charged crime). D wants to stipulate to existence of prior conviction, but lower court refuses, lets prosecutor provide details of crime. Evidence solely to prove prior conviction. US SC said details created risk of prejudice so even though relevant don’t let details in. Undue prejudice occurs when some relevant evidence lures fact finder into declaring guilt on ground different from proof specific to the offense charged. Under 403 SCOTUS excludes evid. of details of prior crime b/c unduly prejudicial. Alternative means of establishing point relevant to balancing of prej./prob value. Here prej. outweighed prob. value. Where prior convivction is for offense likely to support conclusion that risk of unfair prejudice substantially outweighs discounted probative value of record of conviction it should not come in. When issue is of marginal utility (probative value) and there is prejudice then the balance ought to be weighed in favor of exclusion under 403.


	D. 	Probability Materials


1. 	Prospective reasoning: sometimes the jury must make a conditional prediction - that is a determination of what would happen if a given factual assumption were true.


2. 	Retrospective reasoning: backwards looking style of reasoning. Often a jury has to determine whether a given event occurred on the basis of trace evidence - that is evidence that arguably was left as a result of the event


3. 	Trace evidence: evidence allegedly created by events in question (blood smears, smoking gun, etc). We may have some sense of how likely the evidence would be created if the litigated hypothesis were true and how likely it would be created if that hypothesis were false. But what we want to know is the transposed probability - how likely is the hypothesis to be true given that the evidence has arisen. Consider example where girl had evidence of D’s apartment (could describe it) in molestation case. 


4.	Sometimes the prospective and retrospective forms of reasoning are combined in various ways. I.E. jury may reason backward from a piece of evidence to conclude that some proposition is probable, and then forward from that proposition to the issue that is material


5. 	People v Collins - S. Ct of CA 1968 - white girl w/ blond hair and pony tail in yellow car w/ black guy in beard and mustache. Prosecutor uses stats (or tries to) to show that there was a 1 in 12 million chance another couple had these same features so you can infer that this is the chance that they are not guilty. Problem is he makes up stats - no basis or foundation for stats. Ultimately all that was proven was that there was a 40% chance they were guilty. All we know about these people based on witnesses who could not make a positive ID. Conviction was overturned. Evidence should not have been allowed. 


	


�
II.	CHARACTER EVIDENCE


A.	General rule—404(a):  character evid. not admissible to show action in conformity therewith. . 404(b):  evid. of prior crimes, wrongs or acts not admissible to show action in conformity therewith. 


1.	Only the propensity theory is inadmissible (w/ exceptions): idea that person acted in conformity w/ his character is generally not acceptable basis for admitting evidence (in civil or criminal cases - so can’t show propensity for negligence in civil cases). If evidence of person’s other acts is relevant on other grounds this rule does not stand in its way.


2.	Not limited to prior criminal acts. Apply to any character evidence or past acts. Applies in Civil (often negligence cases) and criminal cases. Applies to attempts to prove good AND bad character. 


3.	Why do this? We don’t want jury to see propensity b/c might be prejudicial - say well might not be guilty but he’s bad so convict anyway.  


B.	Evidence falling outside general rule 


1.	Other crimes and acts (note just crime!!!) offered for a purpose other than showing action in conformity (exclusion doesn’t apply to other grounds on which evidence may be offered) (Rule 404(b)). This is any prior act - not just talking about convictions here - convictions are not required, an acquittal can still get in. Convictions are included here though. Note that 404(b) list is merely illustrative. Goal should not be to tie evidence to one of these but to show how in circumstances of case evidence of other bad act tends to prove a material non-propensity proposition. Prosecution must give notice to use. Rules in civil cases are the same - except notice provision which is gone.


a.	Knowledge, intent, motive—prior acts admissible to show D’s state of mind. See, e.g., US v. Huddleston—prior evid. that D rec’d stolen TVs admissible to show he knew tapes were stolen. Also, US v. Cunningham— Evidence that D’s nursing license had been suspended b/c of earlier Demerol theft and that D had falsified test results and past addction to demerol admissible to show motive to steal demerol.


b.	Common plan or scheme—evidence of prior criminal acts admissible to show existence of larger continuing plan of which charged crime is a part. Ask yourself is there some overaraching idea needed to make this go. If there is just repeated conduct without any evidence of a program, then its not common plan / scheme.


1.	to prove common design or plan the uncharged conduct must demonstrate not merely a similarity in results, but such a concurrence of common features that the acts can be explained as part of a general plan. Individual events could constitute an MO or common plan, but can’t just be individual manifestation w/ similar results.


c.	Preparation—evid. of prior crimes committed in preparation for charged crime (e.g., evid that D had stolen car in order to commit charged bank robbery).


d.	Opportunity—e.g., evidence that D. was seen in locked mail room to show that he had opportunity to steal from there.


e.	Identity—prior crimes may be admissible to show identity where modus operandi is similar and unusual enough to be criminal signature or “earmark.”  See, e.g., US v. Carrillo (prior convictions for selling heroin in balloons not enough of an “earmark” to overcome danger of prejudice. Can’t bring in extrinsic evidence under 404(b) to show identity just b/c it is similar. Must bear such a high degree of similarity to mark it as handiwork of the accused), and US v. Beasley (same for prior dealing in dilaudid & evidence that D had acquired and distributed drugs where D charged w/ getting & selling dilaudid. Shoping for doctors, using people to get drugs too dissimilar).


f.	Absence of mistake or accident—prior crimes may be admissible to rebut D’s claim that “it was all an accident.” See, e.g., Tucker v. State—crt. does not allow evid. that D had previously claimed to find dead guy in his living room to show that his current claim (that he didn’t do 2nd killing) is false (b/c no evid. that he had committed prev. crime). Tucker court says: before evidence of collateral offense is admissible for any purpose prosecution must first establish by plain clear and convincing evidence that D committed that offense. 


1.	But note that gen. it is not nec. to show D was actually convicted of prior acts, it is enough to prove merely that prior acts occurred. Some crts req. proof by clear and convincing or preponderance of evid, but Sup Crt in Huddleston said prosecution need only present evid. suff. to allow reas jury to conclude by preponderance of the evidence that D committed other similar crimes.). This applies in most states too. 


2.	Character itself is in issue--Rule 405(b)—whenever character itself is in issue, character evidence is admissible including instances of person’s specific conduct. That is when character is an essential element of the charge, claim, or defense. E.g., defamation—D makes statements about P’s character, truth of statements is in issue. See also Cleghorn v. NY Central RR:  Switchman’s drunkenness and intemperate habits admissible to show RR’s negligence in hiring him. 


a.	Federal rules allow opinion, reputation or specific instances of past conduct when character itself is in issue, but some jurisdictions allow only reputation or specific instances on the theory that opinion is less reliable.


b.	When only reputation is in issue, only reputation evid. is admissible, e.g., when in defamation case P alleges injury to reputation. 


	C.	Exceptions to general rule


1.	Accused’s evidence of good character in criminal cases— Rule 404(a)(1).  D in crim prosecution may always offer evidence of his own good character. Traditionally, only reputation evid. was allowed, but modern trend and Fed. Rules (405(a)) allows opinion as well. However, D cannot ask his witness about instances of specific conduct. Must be of a pertinent character trait for issue at hand (I.E. can’t show loyalty in murder trial). 


a.	Applies only in criminal cases, not in civil actions. Civil litigants  can’t do this. 


2.	Prosecution may rebut evid. of accused’s good character—once D. has “opened door” by introducing evid. of good character, prosecution can rebut w/evid. of bad character. Unless D opens door however, prosecution can’t raise this issue.


a.	Types of evidence—reputation or opinion (except in states where D can use only reputation evid., prosecution usually also limited to reputation). Form of testimony by prosecutor’s witness has to be the same as the form of testimony from D’s witness. That is the witness can only report D’s general reputation in some community or locale and can give his own opinion of D’s character, but is forbidden to discuss specific instances of past acts by D. 


b.	Cross examination of D’s character witnesses—prosecution can ask D’s character witnesses if they know (traditionally—“have you heard”) of D’s past crimes and misconduct. Crimes or misconduct must be relevant to aspect of character in issue (e.g., if honesty is the issue, prior acts must be relevant to D’s honesty). Also, prosecution cannot introduce extrinsic evidence of D’s acts—he must “take the answer.” If witness says “no haven’t heard of it” you’re stuck. If witness says no I didn’t know (or yes I knew) about it, can still say “ would it change your opinion of him if you did know that?” 


3.	Evidence of victim’s character in criminal cases—sometimes admissible to show action in conformity (Rule 404(a)(2)). Fed. Rules allow opinion or reputation evid. D can’t ask his witness about specific acts but specific instances can be inquired into on cross examination by adverse party. Crim D may argue victim initiated, exacerbated, or participated willingly in episode. Might also contend that particular trait of victim’s character makes his theory more likely. Prosecution can’t go there unless D opens the door. If D brings in stuff about victim, prosecutor can rebut this. Can even rebut if it is D who says victim was first aggressor or D has evidence gun was at victim’s feet, fingerprints, etc. Don’t have to have a witness from D say it. D using evidence about victim’s character also allows prosecution to bring in character evidence about D relevant to same trait of character- i.e. showing D has same trait. This applies regardless of whether D put his own character at issue. 


a.	Homicide cases—self defense:  the character of a homicide victim is often in issue when D claims to have killed in self-defense. D can introduce evid. that victim was violent or aggressive (trait that makes theory more likely), and P can rebut w/evid of victim’s peacefulness.


1.	404(a)(2) - If murder D says self defense and shows evidence victim struck first but shows no evidence of victim’s character. Second part of rule lets prosecutor put character question in play even though D has not done so


b.	Rape cases—consent:  “rape shield” laws provide that evid. of victim’s promiscuity is not admissible to show that she consented with accused (Rule 412). See State v. Cassidy (witness says victim freaked out w/ him like she did w/ accused and court says NO unless she made previous false claim after similar instance. This has no bearing on conduct w/ D) Virtually all jurisdictions have this - so in most places can’t use evid. of victim’s “unchaste character” to show sex was consensual. However, D may intro specific instances of victim’s past sexual conduct to show that a physical condition such as pregnancy or venereal disease, which the P alleges was caused by D, was in fact caused by intercourse w/someone else (Rule 412(b)). Also, D can introduce evid. of victim’s prior consensual intercourse with D himself, b/c such evid. far more probative than evid. of victims intercourse w/3rd party (Rule 412(b)). Finally, in some cases, 6th Amend. req. that D have opportunity to confront accuser. See Olden v. Kentucky—D allowed to intro evid. of victim’s cohabitation w/D’s brother to show she had motivation to lie about consenting to intercourse. 


	1.	These laws can vary a good deal: CEC 1106 vs FRE 412


2.	Notice requirement in 412 and similar laws. 


c.	Normally under this rule prosecutors can’t introduce evidence of pertinent trait of character of victim except in rebuttal. Civil litigants are not generally allowed to introduce evidence of character of an adverse party or complainant


4.	Sex Crimes—Fed. Rules 413-415 create a special exception to the rule against character evidence for sex crimes cases. Rule 413 provides that the prosecution can introduce evidence of past sexual assaults when D is charged w/similar crime to show his propensity for such crimes. Rule 414 does the same for child molestation (includes child porn), and 415 extends rule to civil cases for sexual assault or child molestation. 


a.	Many states have not emulated these rules, although CA has. See CEC 1106-1109. Coleman: Most important in CA code is 1108 – get in evidence that D in prior case was involved in some kind of sexual conduct


b. 	FRE and CEC do not require conviction for this to come in. No necessity for a charge either under either code. Often times prior acts let in in CA don’t even have to be subject to being charged (so old that SOL has expired). They just allow you to offer up bad sexual conduct. 


1.	This is a divergence btwn CA and federal rules. Fed rules constrain to a certain extent what definition of bad sexual conduct is. Less of an attempt to define this in CA rules. 


b.	Some states not following the FRE use a “lustful disposition rule” and have admitted evidence (i.e. D charged w/ molesting kid and evidence shows he did it to her before) to show D’s lewd disposition or depraved sexual instinct. Some states limit this rule to prior conduct w/ same victim but trend among courts following “lustful disposition rule” and many do not follow it has been against this limitation. Most courts that follow it do not apply it to rapes of adult women, Just cases of child sexual abuse (including incest)


c.	Both new fed rules and “lustful disposition” doctrine apply only to evidence of specific prior acts. Testimony of witness saying in my opinion D is a person utterly unwilling to control lewd propensities would not be allowed





	D.	Compare—Habit or Custom


1.	Distinguished from character—“character” refers to propensity, while “habit” refers to a person’s routine reactions in particular situations (reflexive action = Coleman Favorite). More specific the stimulus and the more regular the response the more likely is the practice to be considered a habit. When events influenced by other things or other things must happen as precondition it takes away possibility it occurs habitually. Individual has to have control and not be reacting to something someone else did.  See Halloran v. Virginia Chemicals:  gen. evidence of carelessness not admissible to show negligence on occasion in question, but mechanic’s habit can be shown by prior routine conduct. Must show happened enough times to be habit. Absolute invariability of response is generally not required. 


2.	Rule 406: Evidence of habit may be used to show that on a given occasion, a particular act was done in accordance with habit or routine regardless of whether corroborated and regardless of the presence of eyewitnesses. E.g., industrial or business routines. Gen. courts require a showing that habit was “invariable.” But see Perrin where court held that violent reaction to police was a habit and therefore admissible. 406: Not restricted to opinion and reputation you can use specific acts to show habit. How often must occur for habit? Well 6 cops were willing to say he reacted this way here and its ok.


3.	Evidence of habit may also be used to show standard of care in negligence cases. Proponent must show business custom at relevant time and place. 


	E.	Evidence affected by extrinsic policies - 3 categorical rules of exclusion


1.	Subsequent remedial measures (FR 407)—evidence that D made repairs or took other remedial measures following an accident is not admissible to show negligence or defect in design. See Tuer v. McDonald:  (change in drug administration protocol not admissible to show that previous protocol was negligent. Doc’s changed mind AFTER death of guy. D chose old way b/c thought had safety advantage not b/c other wasn’t feasible.) However, remedial measures may be admitted for other purposes, e.g., to impeach witness’s testimony (impeach what? Tuer says can’t just contradict D but need to impeach who is saying “this is best safety” not “did you use due care” and then impeach) or show that repair was feasible (where D has denied this). 


a. 	This is fine for negligence cases but what about strict liability? Many courts follow CA’s lead and hold exclusionary rule inapplicable. Fed circuits that have considered this have held rule does apply when SL is governing standard.


b.	In Most fed courts: D does not deny feasibility of precautionary measures unless puts itself out on limb, as by contending it took all precautions and no safer design was possible. Then can bring in subsequent rem. measures to say BUT look at the change. See Tuer.  (noting that some courts say it is covers more than just not possible but that one is better)


2.	Offers in compromise (FR 408)—evidence that D has paid or offered to pay money in settlement of a disputed claim (or that P has offered to accept a certain sum) is not admissible to fix liability as between the parties or show claim invalid. This includes any statement made in the course of settlement negotiations (although evidence “otherwise discoverable” does not become inadmissible solely b/c produced in the course of settlement negotiations). 


a.	Differs from traditional law which may have let some of this in as admissions if offered against party who made them unless so closely related to settlement that offer could not be understood w/out it or if statement was made hypothetically. 


b.	Offers may be admissible on issues other than liability, e.g., to impeach a witness or to show bias (but must weigh prej vs prob value and not all courts let in for impeachment but do for bias). See also Davidson v. Prince—letter admissible b/c not actually an offer of settlement or compromise. Must show discussions were made in compromise negotiations. 


c.	There must have been a dispute for this to come into play. Dispute = clear difference of opinion. Threat of litigation not needed. 


d.	Party can’t preclude adverse party from proving a proposition at trial by technique of disclosing the proposition to the adversary during negotiations.


3.	Liability insurance—not admissible to show D’s negligence or wrongdoing (FR 411). Doesn’t require exclusion of evidence of insurance when offered for other purpose. I.E. D says he doesn’t own truck but he insures it. 


4.	Payment of medical expenses (FR 409) - evidence of offering or promising to do this for such expenses occasioned by injury not admissible to show liability for injury. Friedman: this does not exclude accompanying statements. 


5.	Pleas and Plea Bargains: (FR 410) - Evidence of guilty plea, nolo contender plea, any statement made in course of plea discussions w/ prosecutor that don’t result in guilty plea or lead to one that is withdrawn are not admissible against D who made them in civil or criminal proceeding except in proceeding where another statement made in course of same plea / discussions was brought in and this one should as well or in crim proceeding for perjury or false statement if statement was made by D under oath, on record and in presence of counsel. 


a. 	Offers to plead guilty not explicitly covered but Friedman says legislative history shows they are intended to be covered. 


b. 	US v Mezzanatto . Prosecutors can demand that D waive this right as precondition for plea negotiations. 


c.	Ando v Woodberry - voluntary guilty plea (even of traffic ticket) can come in. 
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III. 	IMPEACHMENT


	A.	Methods


1.	Contrary evidence—relevant evidence which contradicts witness’s testimony poses no problem, but when contradictory testimony is not otherwise relevant to issues in the case, it may run afoul of problem against impeachment on a collateral matter. If collateral can’t bring in extrinsic evidence to prove it. But can bring in contrary extrinsic evidence about relevant matters. See State v. Oswalt—prosecution can ask about collateral matters on cross in order to impeach, but extrinsic evidenced is not allowed. 


2.	Evidence showing lack of knowledge or perceptive capacity—i.e., witness does not have personal knowledge, was drunk, couldn’t see, is insane or has mental problems, has problems w/ perception, memory, sincerity or articulateness etc—is admissible. Such impeaching evidence can be introduced on cross or as extrinsic evidence that is collateral (i.e. how is their sight?). 


3.	Impeachment generally has to do w/ questions surrounding witness’ truth telling ability


4.	Old rule: if you put witness on stand you vouched for her credibility. FRE 607 does away w/ “voucher rule” Any party including calling party may impeach witness. See: Chambers v Missippi.  (holding same thing).


5.	If criminal D does not testify, prosecutor cannot comment on this at trial to the jury. Griffin v US 1965 US SC.


6.	Evidence attacking credibility—witnesses who take the stand put their character for honesty and veracity in issue.


a.	Character impeachment using prior conviction.


1.	Majority rule—any felony conviction can be used to impeach witness (e.g. Cal Evid Code). This is one place extrinsic evidence  can be used. 


2.	Federal Rule—609(a)(2)—any crime of dishonesty or false statement is admissible per se--no discretion for court must be admitted (subject to time limit--conviction w/in last 10 years). See US v. Wong. Some dispute over what constitutes “dishonest.” Crts sometimes interpret to mean only crimes involving deceitful behavior (e.g., fraud), but not, e.g., stealing. See US v. Brackeen—bank robbery does not involve dishonesty for 609(a)(2) purposes. 


3.	Fed rule 609(a)(1) also allows discretionary admission of prior convictions for other serious crimes punishable by more than one year (subject to 10-year time limit). If witness is the accused, evidence of prior conviction admissible only if court determines that probative value outweighs prejudice. See US v. Sanders—evid of D’s prior conviction excluded where past crime very similar to charged crime b/c too prejudicial. Must weigh predj vs. prob. value. But see 404(b) which is in favor of similarity. If witness is other than accused (civil witness or prosecution / defense witness), Rule 403 standard applies:  admissible unless probative value substantially outweighed by prejudicial impact. See also: Luce v US - D can’t try and get court to prevent admission of prior conviction before he testifies. When D is witness he must testify to preserve 609(a) claims re: his credibility. To raise and preserve for review claim he was improperly impeached w/ a prior conviction, D must testify. People v Castro– in CA assault w/ deadly weapon conviction admitted to impeach D. Certain kinds of manslaughter may also be permitted. Any crime (or conviction) that involved moral terpitude (a readiness to do evil) then conviction could be utilized. No over a year, etc here. Just has to fit in here. Use CEC 352 balancing test evid. under moral terp. vs prej. Selling drugs = moral terp. Possessing drug doesn’t. Admissibility of evidence is a preponderance approach in CA rather than looking at the probative value


4.	As D you would argue: Focus on TIME when you argue these issues. Huge similarity - this may create a lot of prejudice. Nature of the crime - may not be probative for this character issue BUT may be really prejudicial. Effect: to include it would prevent D from taking stand and judge thinks D needs to take the stand.


5.	If witness is a criminal D evidence must be excluded if probative value is outweighed by prejudicial effect to that person, if witness is anyone other than D in criminal trial evidence is excluded only if its probative value is SUBSTANTIALLY outweighed by its prejudicial effects. Test for crim D is unique to this issue. 


b.	Character impeachment using other bad acts—at common law, allow inquiry into any aspect of witness’s past misconduct on cross-exam. Some states (incl. CA), however, do not allow any inquiry into past acts other than criminal convictions. So in CA you cannot impeach with a non-criminal act. Fed (and majority) rule is discretionary—permit cross-exam (but not extrinsic evid.— “rule against collateral impeachment”) into witness’s prior specific acts (1) concerning witness’ character for truthfulness or untruthfulness or (2) concerning character for truthfulness/untruthfulness of another witness whose character the witness being crossed has testified about, as long as not unduly prejudicial, etc. (Rule 608(b)).


1.	No trigger of opinion or rep evidence needed for this. Witness puts his character for truthfulness at issue by taking the stand. Questioner must have a good faith belief that the event actually occurred or he may not ask about it. 


2.	Party may cross witness about his dishonest acts, if only bearing of those acts on case tendency to show witness has poor character for truthfulness (i.e. collateral) then impeaching party is limited to cross in proving those acts. Testimony about these acts must come from witness being impeached. If witness denies committing bad act impeacher must take answer, can keep asking about it but can’t put another witness on stand to prove the act. I.E. if matter is collateral then impeacher can’t prove by extrinsic evidence (evidence not from mouth of witness) - can only ask on cross of witness. 


c.	Poor reputation for truthfulness—Fed Rule 608(a) and modern trend (incl. CA) is to allow opinion and reputation evidence as to witness’s character for truth telling. Trad. rule allowed only reputation evidence. Testimony must refer only to witness’s truthfulness or untruthfulness, and evidence of truthfulness can be introduced only after witness’s credibility has been attacked. Can use a 2nd witness for this. Can only address character for truth telling - does not authorize evidence of other traits.


d.	Bias, hostility, interest—such evidence is admissible, incl. extrinsic evidence. See US v. Abel—witness’s membership in prison gang admissible to show bias. Sometimes right to impeach by showing bias is constitutionally protected under confrontation right: See Davis v Alaska state rule ensuring confidentiality of juvenile court proceedings was overridden by Davis need to establish bias on part of witness. US SC: bias defined as relationship btwn witness and party that would lead witness to slant testimony for or against a party.


e.	Prior inconsistent acts or statements—generally admissible to attack witness’s credibility (but remember—party cannot use impeachment as a “backdoor” to get in otherwise inadmissible evidence. See US v. Hogan—gov’t tries to call witness solely to impeach him in order to get in otherwise inadmissible taped confession - were certain he’d say this and they’d be able to impeach). Statement must be actually inconsistent (e.g., merely claiming not to remember is not inconsistent w/prior statement) need not be in conflict, often “any variance” will do. Trad. rule req. foundation (draw witness attention to time /circumstance of statement; show statement to witness if in writing; question witness about statement; offer exntrisic stuff if not collateral. Common law: must do 1-2 before 3 and 3 before 4).


1.	Modern trend and Fed Rule 613(b) relaxes requirement. Cross exam about prior statements OK w/no foundation (613(a)) and extrinsic evid. of statement OK as long as witness has opportunity to explain and opposing party has chance to interrogate witness about it, or as interests of justice require.613(b). BUT Some courts act as if traditional rule is untouched by FRE 613(b) while others have taken the more moderate position that the rule leaves trial judge discretion to impose traditional requirement in a given case 


2.	Can’t just start with “haven’t you said this all along?”


3.	CA rule allows prior statement in as substantive evidence, but fed rule is that prior inconsistent statement is hearsay so can’t use to prove its true, and therefore admissible only for impeachment purposes (but note that when witness is a party, prior inconsistent statement may be admissible as a party admission). See also FRE 801(d)(1)(A) - exempts from hearsay prior inconsistent statements, those made under oath subject to the penalty of perjury at a trial, hearing, or other proceeding or in a deposition. 


B.	Rehabilitation of witnesses—when the cross-examiner has attempted to impeach a witness, the party who called the witness is allowed on redirect to attempt to “rehabilitate.” Rehabilitation is allowed only when the witness’s credibility has been attacked (i.e., not mere rebuttal or contradiction of witness’s testimony by other witnesses). See FRE 608(a)


1.	Type of rehabilitation allowed depends on type of impeaching evidence offered. If one party brings in character witness talking about bad character of witness then rehabbing party can bring its own character witness to testify too how truthful primary witness is. Or if impeaching party says primary’s testimony comes from improper motive rehabbing party may show that witness said basically the same thing before motive arose.


2.	Rehabilitation by disproof of impeaching evidence—party supporting a witness can always try to show that evidence impeaching a witness is untrue (e.g., that witness was not biased, did not make prior inconsistent statement, etc.). 


3.	Rehabilitation by explaining impeaching evidence—witness can explain or deny a prior inconsistent statement (Rule 613) or explain specific acts of misconduct that have been asked about on cross-examination (but remember—no extrinsic evidence).


4.	Rehabilitation with character evidence—once a witness’s character has been attacked, the party supporting that witness can respond with evidence of witness’s good character (i.e., reputation and opinion) (Rule 608(a)). Cross-examining the witness about past misconduct or introducing prior inconsistent statements counts as attacking credibility (and, obviously, so does a direct attack on witness’s reputation for truthfulness). Showing bias counts as well.  


5.	Rehabilitation with prior consistent statements—allowable to rebut evidence of bias only if made prior to time bias or interest arose (Rule 801(d)(1)(B)). Rule permits introduction of witness’s prior consistent statement to rebut a charge of recent fabrication if made before charged recent fabrication occurred. See Tome v. US— Unless prior statement was made before alleged improper influence arose it can’t be introduced to rebut charge that influence led to testimony. Fed Rule 801(d)(1)(B) allows prior consistent statements in as substantive (nonhearsay) evidence. 


�
IV.	HEARSAY


A.	Elements: (i) a statement (oral or written assertion or non-verbal conduct intended as an assertion) (ii) made or done by someone other than a testifying witness (i.e., out-of-court - before current proceeding)  (iii) offered to prove the truth of the matter asserted. FRE 801(c). State v Saporean -This is hearsay even if declarant is now the one testifying about the statement. Some states (KAN; KY) let in such statements if witness is testifying & can be crossed. This is a more recent view. 


1.	This includes written statements presented in court, even if signed by declarant. 


2.	Messages conveyed by a nonhuman observer - thermometer, dog, parrot, etc - are not deemed to be hearsay even though the observer cannot be cross-examined. Courts use means other than hearsay doctrine to assure report of observer is sufficiently probative - may hear evidence that thermometer was working or dog was well trained.


3.	Hearsay w/in hearsay: hearsay w/in hearsay is inadmissible unless each hearsay link fits w/in an exemption. FRE 805 provides that if each link does fit w/in an exemption than combined statements are not barred by hearsay rule


4.	State v. Waltz: Voluntary confession of 3rd party made to cops excluded b/c its hearsay.


5.	Analyzing a hearsay problem: (1) Is it relevant? (2) Is it hearsay? (3) Is it exempt? (4) Does it fall under an exception? (5) 403 balancing test


B.	Rationale:  hearsay, because not under oath and uncross-examined, implicates (i) perception,  (ii) memory, (iii) veracity, and (iv) articulateness or narrative ability. We worry about sincerity, ambiguity, perception and recollection w/ Hearsay evidence. 


C.	Application of hearsay rule (non-hearsay)


1.	Statements not offered to prove their truth—hearsay does not apply where evidence of out-of-court statement is offered to show that it was made or that it had a certain effect on listener, rather than that it was true.


a.	Legally operative facts--e.g. words of offer, acceptance, rejection, etc. in contract actions; words of gift, sale, or bailment; words alleged to be defamatory in defamation actions; or deceitful in fraud cases.  In these cases, issue is what was said, not whether it was true. See Ries Biological v. Bank of Santa Fe—oral guarantee of loan admissible to show existence of agreement.


b.	Words offered to show the effect on hearer (i.e., to show hearer’s state or mind): notice, motive, good faith, duress, probable cause, belief, etc. See Subramanian v. Public Prosecutor—terrorists’ statements that they were going to kill D admissible to show he acted under duress (what matters is that statements were made); Vinyard v. Vinyard Funeral—out-of-court statement that driveway was slippery admissible to show D was on notice (but not that it WAS slippery!); Johnson v. Hospital—statements about doctor’s competence admissible to show such opinions existed rather than that they were true. Estate of McCormick: statement that “I’m still alive” is not hearsay. All that matters was that he made statement. Dead people don’t talk so could have said anything. But compare US v. Hernandez—customs officer’s out-of-court statement that D was drug smuggler not admissible to show DEA’s motive for investigation. Court said was intended to show guilt not motive for investigation. Also, when D in homicide pleads self-defense, out-of-court statement that victim was dangerous may be admissible to show D reasonably believed victim was a threat.


c.	Words offered as circumstantial evidence of declarant’s state of mind (such statements are not hearsay under the Fed. Rules, whereas statements which directly state declarant’s state of mind are hearsay, but are still admissible under the state of mind exception). See US v. Muscato—little girl’s out-of-court description of D’s house admissible to show she had been there (i.e., she could not have known details otherwise); US v. Zenni—statements of callers to alleged bookie joint admissible to show they believed it was a bookie (can be seen as implied assertion i.e. to infer that it actually WAS a bookie but it is admissible b/c not assertive statement). See also Silver v NY Central RR  Evidence that others did not complain about temp should come in to show common condition; US v Jaramillo-Suarez - Can use drug ledgers & pay/owe sheet that were found in house D frequented to show character of place.


2.	Prior statements by witness affecting credibility—prior statements may be admissible to impeach, and in CA, will also be admitted as substantive evidence. Fed Rule 801(d)(1) says that only certain prior statements are not hearsay and are therefore admissible as substantive evidence: (A) made by the witness while testifying under oath in a prior proceeding; (B) prior consistent statements offered to rebut charge of recent fabrication; (C) prior identification of a person. In Fed. Rules, other prior statements are hearsay, and are admissible to impeach only w/limiting instruction. 


a.	(801)(d)(1) requirement is normally met if declarant is placed on the stand, under oath and responds willingly to questions. 


b.	CA difference from FRE: CA: adopt traditional hearsay definition but provided that rule against hearsay would not exclude certain designated categories of prior statements made by a person who testified as a witness at the current proceeding. See CA v Green. said guy sold drugs but now doesn’t remember what he said. Prosecutor can bring in evidence of green sold me drugs made to the cop AND at the preliminary hearing. CA law allows admission for any inconsistent statement for truth of the matter asserted and impeachment. In most states / FRE this can only be impeaching evidence if not under oath. In CA rule says this can be substantive evidence admissible for truth. Not barred by hearsay. In FRE barred except for impeachment. In CA no need to be under oath, just have to have said it and someone has to have heard it. So in CA a prior inconsistent statement made to anyone, anytime, anywhere is admitted for truth. Under FRE must be under oath or at trial / depo / hearing. 


c.	Prior consistent and identification can get in for truth of the matter asserted. Prior consistent need not have been said under oath and at trial, etc.


3.	Conduct--assertive and nonassertive


a.	Assertive conduct--conduct which is intended as a substitute for words (e.g., head shaking, pointing) is considered an assertion and, if made out-of-court, is hearsay.


b.	Nonassertive out-of-court conduct may be considered hearsay, depending on jurisdiction. Examples of nonassertive conduct: party flees state (manifesting his consciousness of guilt), third parties write letters treating testator as sanet they believed he was sane), victim made suicide attempts in past (evidence that victim was suicidal where issue was whether he killed himself or was killed by D). Fed. Rule 801(a) treats such conduct as nonhearsay & gets in: (i) no worries about veracity, (ii) assurance of trustworthiness. However, Morgan’s declarant-centered view treats such conduct as equivalent to assertions, and therefore hearsay.


1.	Wright v Tatum (letters sent to guy submitted as evidence he was sane); person trying to show ankle injured in accident has doc say she flinched when pressure applied to ankle; captain kisses wife and kids good bye after inspecting boat - sends them off on voyage on ship, it goes down and evidence that he did this is brought in to show boat was sea worthy. US courts would likely hold FRE says these are not hearsay. 	











	D.	Exceptions to hearsay rule—justified by necessity and trustworthiness


1.	Former testimony—admissible under Rule 804(b)(1) if there is 


a.	Sufficient identity of parties—fed rules req. that party against whom evidence is offered was a party (or predecessor in interest in a civil trial - i.e. bought company) to earlier proceeding and had opportunity and similar motive to cross-examine (pred. must have had this). See US v. Salerno—defense cannot introduce exculpatory grand jury testimony of unavailable witness b/c prosecution did not have same motive to impeach witness at grand jury proceeding that prosecutor has at trial. Grand jury testimony can’t come in against prosecutor OR against D (who isn’t represented at grand jury hearing and so has no chance to cross). Salerno only applies to Fed. Courts and under the FRE. States can do it differently if they so choose. Preliminary hearings are different. Assuming all the 804(b)(1) requirements are met in civil and criminal prosecution preliminary hearing testimony can come in against D or P (or prosecution including Fed.). 


b.	Sufficient identity of issues—must be substantially similar (this is a natural consequence of the req. that witness was subject to cross-exam by a party whose motive and interest were the same as in the present proceeding).


1.	Travelers  Fire Insurance v Wright -  Witnesses testified to show whether Wright burned building in both cases. This is issue sought to be established by witnesses. Testimony from crim. case can be use in civil case against D where witness unavailable, motive to cross by D is the same, and where identity of issues.  


c.	Sufficient unavailability of witness—e.g., death of witness, physical incapacity, mental incapacity, absence (out of jurisdiction), inability or refusal to testify (claim of privilege or lack of memory). FRE 804(a). If these are met can invoke any 804(b) exceptions.


2.	Admissions—a party’s out-of-court statement or conduct that is inconsistent with position that party takes at trial is admissible against that party at trial (not nec. “against interest”). Requires admission be by or attributable to party and does not require that declarant be a witness.Trad. (incl CA) view is that admissions fall w/in exception to hearsay, but Fed. Rule 801(d)(2) classifies them as nonhearsay. A party admission is admissible despite party’s lack of personal knowledge. See Reed v. McCord—party’s statement as to decedent’s cause of death admissible even though he was not present when accident occurred. Personal knowledge by speaker not required for it to be an admission. Note: lay opinions and competenecy requirements also don’t apply to admissions. Admissions are subject to a 403 balancing test


a.	Implied or tacit admissions—if it involves nonassertive conduct, then not hearsay at all and admissible w/o exception (at least in Fed. system where nonassertive conduct is not considered hearsay). Other kinds of conduct, e.g. silence in face of accusation, may be admissible under 801(d)(2)(B)—a statement in which a party has manifested an adoption or belief—if a reasonable person in that situation would have unequivocally denied the accusation. But note that in many cases, e.g. where party is frightened or unwilling to confront accuser, he has motive to remain silent and is not nec. adopting statement as his own (particularly in criminal cases where D has const. right to remain silent). See State v. Carlson—D’s headshaking not an adoptive admission - usually is a “no” but can’t tell for sure. Compare US v. Hoosier—D’s failure to deny statement of girlfriend made to witness admissible as adoptive admission.


b.	Adoptive admissions—a party may by words or actions voluntarily adopt or ratify the statement of another, and if this statement is inconsistent w/the position he takes at trial, this “adoptive admission” is receivable against him. Fed Rule 801(d)(2)(B). 


c.	Vicarious admissions—in some cases, admissions by third persons may be imputed to party and be admissible against him. 


(1)	Admissions by agents and employees—under Rule 801(d)(2)(C)-(D) admissions by an employee are admissible against employer if (i) employee is authorized to speak on employer’s behalf, or (ii) employee made statement in course and scope of employment during existence of the relationship. See Mahlandt v. Wild Canid Center--employee’s statement that wolf bit child admissible b/c made w/in scope of agency. But see Big Mack Trucking v. Dickerson—TX rule does not allow unauthorized employee admissions in ordinary respondeat superior situation (same in CA 1222 requires authorization); Sabel v. Mead Johnson—tape of meeting not admissible b/c participant’s were not D’s agents (not w/in his control) and were not authorized to speak on D’s behalf.


a.	Trend (FRE) is to treat statements of agents who are employees of large organizations as admissions.


b.	Authority to speak: contents of statement can be considered but are not enough on their own to show authority of declarant


(2)	Admissions by co-conspirators—admissions by one co-conspirator may be admissible against others (declarant and party opponent must have been conspirators) in crim or civil case (conspiracy itself need not be part of case) if (i) a conspiracy exists (note “bootstrapping” problem—is co-conspirator’s statement alone suff. to establish existence of conspiracy? US v. Bourjaily says that the statement can be considered, and Rule 801(d)(2) agrees but adds that it is not alone suff., to est. the existence of the conspiracy old view was couldn’t consider this); (ii) the statement is made during the conspiracy (i.e., before crime was completed or D withdrew); (iii) the statement is made in furtherance of the conspiracy (i.e., it relates to the effort to accomplish the illegal objective and is not merely narrative in nature. Fed Rule 801 (d)(2)(E); US v. Doerr—co-conspirator’s “idle chatter” about strip club not made “in furtherance.” Coconspirator’s statement satisfies in-furtherance requirement when statement is part of information flow btwn conspirators intended to help each perform his role. Need reasonable basis that statement furthered conspiracy. 


a. 	Statement may be admitted against D even though D was not yet part of conspiracy when it was made. Conspiracy must have existed when statement made and declarant must have been a member.


b.	Fed and some states: Krulewitch v US - conspiracy that has attained or abandoned chief objective not deemed to continue just b/c members engaging in acts intended to conceal their prior conduct. Many courts have found ways to evade this. I.E. argue that statement made to conceal conspiracy info is one of main interests of members of conspiracy and should be considered w/ in exemption.


	1. US v DiDomenico  conspiracy and a conspiracy to conceal earlier completed, conspiracy are 2 different conspiracies. Statements made in furtherance of 2nd cannot come in as evidence to show participation in or acts of 1st.


3.	Declarations against interest— Fed Rule 804(b)(3): a statement may be admissible if (i) the declarant is now unavailable to testify; and (ii) the statement was sufficiently against important interests of the declarant when made that she probably wouldn’t have made it were it not true. Statement is against interest of declarant if, assuming statement were untrue, making it would have been so adverse to declarant’s interests that it is unlikely declarant would have made it.  Reasonable person would not have made it. 


a	Don’t confuse these w/ admissions. These only come into play when statement can’t be attributed to offering party. It is not required that declarant not be a party to suit but this is usually the case. But declarant MUST be unavailable so VERY rare that declarant is offering party. Usually statement made by 3rd person not a party to suit. 


1. 	Must keep in mind who audience is to decide if against interest. Standard is that reasonable person would not have made it. Court lets in statements suggesting criminal culpability (and other culpability I would assume) to friends, relatives or confederates b/c there is an inevitable possibility that there might be a disclosure


b.	Against interest—trad. rule allowed only statements against pecuniary or proprietary interest, but modern trend and federal rules also allow statements against penal interest. A few states (incl. CA) allow statements against social interest (i.e., tending to expose declarant to hatred, contempt, or ridicule). Note:  statements offered by a criminal D to show her own innocence (i.e., statements by a third party admitting crime D is charged with) are admissible but some courts say only if corroborated. See US v. Barrett—co-conspirator’s statement taking responsibility for crime not admissible w/o corroboration. Also, declaration must be truly against interest and not self-serving attempt to curry favor w/authorities (this comes from Williamson). ( See Williamson v. US—declarant’s statement inculpating confederates not admissible b/c merely blame shifting. Also, a statement may contain some assertions against declarant’s interest as well as other parts that are neutral or even favorable to declarant (as where declarant inculpates himself and others). In such cases, the court may allow in only the portion of the statement that is truly against interest. See Williamson: rule 801(a)(1) incorporated a narrow meaning of “statement” as a single declaration or remark.” rather than a broader meaning such as a report or narrative. Only binding on FRE not states. 


1.	Statements to authorities inculpating the declarant and the accused: many courts refuse to admit these statements (exception not applying here) b/c there is a danger of declarant trying to curry favor with the authorities.  Other states require corroboration indicating trustworthiness for admission. 


4.	Dying declaration—Rule 804(b)(2) allows dying declaration in civil actions generally, but not in criminal case except for homicides. CA rule allows this to get in in all cases.. (i) declarant must have sense of impending death (some courts req. that declarant have “abandoned all hope of recovery”); (ii) statement must relate to cause of death; (iii) declarant must be unavailable (in most states and Fed system) or actually dead (in some states including CA).  


5.	Excited utterances—statements of any person (participant or observer) made at time of some exciting (startling) event, and under stimulus of its excitement, may be admissible. Fed. Rule 803(2). The declarant need not be unavailable or even identified, as long as he actually observed startling event (e.g. witness testifies “I heard someone yell ‘lookout!’” is admissible b/c statement itself makes clear that the unidentified declarant observed event, but witness testifies “I heard someone say ‘the blue car ran the light’” is not admissible b/c there is no showing that unidentified declarant actually saw what happened). See State v Jones (cb statements of unkown truckers gets in)


a.	Startling event sufficient to produce shock and excitement in observer. See Truck Ins. V. Michling—excited utterance alone cannot prove that event occurred; corroboration necessary (TX case). Fed. rule less clear—under Rule 104, court makes preliminary rulings on admissibility based on preponderance of evidence, so maybe statement alone enough? See Bourjaily. 


b.	Excitement—statement must be made while observer is under stress of excitement; it must be spontaneous w/no time for deliberation or calculated misstatement. (but see cases where rape victim statement to mom 9 hours later and child abuse states days / weeks later get in)


c.	Statement related to event (cause of stress)—federal rules and most states require that the spontaneous exclamation must pertain to the exciting event.


6.	Declaration of present sense impression—Fed Rule 803(1) allows in statements made while the declarant is perceiving an event or condition, or immediately thereafter that describe the event or condition. As with excited utterances, declarant need not be unavailable or even identified. Fed. rules allow present sense impression even if made while declarant was perceiving event or immediately after. 


a.	The “or immediately thereafter” clause of 803(1) means rule does not require absolute contemporaneity-for exception to apply, it is not necessary that declarant be describing what is passing before her eyes even as she speaks. How much time lapse is ok? If seconds almost certainly not a problem, hours almost certainly is. Up to 23 minutes has been found acceptable but not all courts would go that far. 


b.	See Booth v. State—contemporaneous account of conversation admissible as present sense impression. Crt holds that testifying witness need not have been present at event described by declarant (e.g., where declarant described event he was perceiving to witness over telephone), but there must be evidence that declarant was speaking from personal knowledge (i.e., he was actually perceiving event). However, personal knowledge can often be inferred from the statement itself, and extrinsic corroboration is not necessarily required though some courts do require corroboration.  Lira v. Medical Center—Dr’s declaration made while examining patient not admissible b/c not an excited utterance and not a present sense impression, but rather a deliberated medical opinion.


7.	Declarations of physical condition—where a person’s physical condition at a specified time is at issue, that person’s spontaneous statements made at that time are admissible. Declarant need not be unavailable. See Fed. Rule 803(3). Some courts allow only declarations of pain, but fed rule allows any physical condition.  Trad. rule does not allow statements of past physical condition, but…


a.	Rule 803(4) allows statements made to a physician or other medical personnel for the purpose of medical diagnosis or treatment. Generally, only portion of statement relevant to treatment is admissible, and this often does not include, e.g., identity of attacker or cause of injury (but note:  in some cases such information may be relevant to treatment, e.g., identity of rapist when VD is an issue). Saying who hurt you won’t get in. Old rule didn’t let in statements to doc for litigation purposes (treatment purposes only) but FRE refers to statements of diagnosis which includes those to doc so he can testify. Covers past and present medical conditions and applies to inception or general character of the cause of pain so long as reasonably pertinent to diagnosis or treatment. Some states still say no to stuff for litigation. 








1.	Often comes up in child sexual abuse cases. Tender years exceptions. 


2. 	Statement need not be given to doc: can be hospital attendant, ambulance driver, even some family members


3. 	Only get in for diagnosis or treatment unlike 803(3) which get in no matter why they were made. 


8.	Declarations of mental condition—a direct assertion of declarant’s mental state (e.g. “I hate Fred”) is hearsay under the Federal rules, while an indirect assertion (e.g. “Fred is a liar” to show declarant’s dislike of Fred) is not hearsay under the Fed “truth of the matter asserted” definition, although it is hearsay under the Morgan declarant centered definition. In any case, even a direct assertion of mental state is admissible under Rule 803(3). 


a.	Declarations as to present emotional or mental state—admissible to show declarant’s mental state at the particular time statement was made. See: Adkins v Brett - evidence competent for showing state of wife’s feelings not rendered incompetent b/c also tends to prove other material matters, which it is not competent to prove.


b.	Declarations of present intent as evidence to show subsequent conduct—a person’s out-of-court declarations of state of mind may be admissible not only as proof of the person’s state of mind at the time the statement was made, but also to show the probability that he committed some subsequent act pursuant to the declared state of mind. See Mutual Life Ins. v. Hillmon—letters written by X stating that he planned to go to CO admissible as proof that he had, in fact, gone there. Hilmon still in force under 803(3). Can use testimony of declarant’s stated plan to meet someone to show that other person went to place declarant said they would meet.  US v. Pheaster—Hillmon doctrine extended to cover case where declarant’s statement of future conduct involves third persons (declarant’s intention makes the joint action more probable). Some courts only allow this where there is other evidence that declarant’s belief about others future actions were accurate.  


c.	Declarations of past state of mind—courts hesitate to accept out-of-court declarations of intent to show the declarant’s state of mind at a time when she committed some past act—i.e., past state of mind (e.g. “I didn’t mean to hit him” to show lack of intent for alleged battery). Coleman: these don’t get in. I.E. Shepard v US. But: CA allows out-of-court statements as to declarant’s state of mind, emotion, or physical state either at time he made statement or at any prior time, provided declarant is now unavailable, the evidence is offered to prove such prior state of mind, emotion or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation AND nothing indicates statements are untrustworthy. See CEC 1251. 


9.	Past recollection recorded—allows into evidence a writing previously made by a witness now on the stand where the witness has insufficient memory to testify fully and accurately to the facts contained therein (and says so). Maker must have once had knowledge concerning the matter & record have been made or adopted while the matter was fresh in the maker’s memory and that the record reflects that knowledge correctly. Can be read into evidence but can’t be received as exhibit unless offered by adverse party. Rule 803(5). Compare—recollection refreshed:  using a writing (or anything else) to help witness remember is not a hearsay issue b/c in that situation the writing is shown only to the witness and is not introduced into evidence. Witness can’t read from it. Requirements: (i) the document was prepared or adopted by the witness; (ii) when the matter described was fresh in the witness’s memory; (iii) the document correctly reflects what was remembered when it was made; (iv) the witness has insufficient recollection to testify fully and accurately about the matter; (v) the document is the authentic memorandum and has not been tampered with. The proper foundation must be laid, and generally the document itself is not introduced into evidence, but is read to the jury.


10.	Business records—Rule 803(6) allows into evidence records kept in the normal course of business made by someone under a duty to keep such records.


	a.	Regular course of business


(1)	Business activity—803(6) - every business, institution, association, profession, occupation, or calling of every kind, whether or not conducted for a profit.


(2)	Regular course of business—records must be made by one who was under a business duty to record, and must relate to the primary activities of the organization. Must be kept in course of regularly conducted business and must be regular practice of business to make such records. Call custodian of records to testify about these requirements. Must be trustworthy. Applies no matter how many people w/in the organization take a hand in creating the record See Williams v. Alexander—hospital records admissible only to the extent that they relate to diagnosis and treatment, so not admissible to show how injury occurred; Palmer v. Hoffman— Statement by train engineer was not in ordinary course of business. Was an RR accident report not admissible b/c prepared in preparation for litigation, not in normal course of business. Compare Lewis v. Baker—RR accident reports are admissible where post accident inspection is routine and did not involve anyone who was involved w/accident. Johnson v Lutz - cop’s accident report inadmissible b/c it relied on info provided by bystander who was not a member of police and had no duty to report. US v. Oates—police reports not admissible as business records when offered against the accused in a criminal trial.


b.	803(8) public records and reports:  Public records, reports, statements, or data compilations in any form, of public offices or agencies , setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding matters observed by cops and other law enforcement personnel in criminal cases, or (C) in civil actions and proceedings and against the Gov’t in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of info or other circumstances indicate lack of trustworthiness. 


1.	(B) is limited in the criminal context: does not cover in criminal cases matters observed by cops and other law enforcement personnel. Neither D nor prosecutor can use these in crim cases. No such exclusion exists for (A) - good for civil or crim. Subparagraph (C) does not bar a criminal D’s use of report. So D can use this.  And anyone can use them in a civil suit. 


a. 	Who besides cops is law enforcement? Customs officers = yes; pathologists = no.


b.	Courts say 803(6) can’t be used as a backdoor to admit evidence banned by 803(8)(B). Under 803(8)(B) they drew a distinction btwn police records prepared in routine, non-adversarial setting (those get in) and those resulting from more substantive investigation and evaluation of a crime (these don’t)


c.	courts have applied the distinction btwn routine records and investigative or evaluative documents generously toward prosecution - (cops chased guy,. he dropped gun and it got tagged as found property not evidence. later they catch him and the property receipt got admitted!!. as did DNA tests done by policy labs)


d.	Subparagraph C of rule has broadest reach in civil actions. Applies to some things B does not, so it applies to factual findings made by agency even though no member of agency or its staff observed facts. Does not apply in favor of prosecution in criminal case.


11.	Forfeiture: 804(b)(6) - statements offered against party that engaged or acquiesced in wrongdoing that was intended to and did cause unavailability of declarant as witness. Includes murder, intimidation, marrying chick to claim spousal privilege. Don’t have to do it yourself - i.e. mob boss sends cronies. Just have to know about it. 


12.	Residual exception—FRE 807 gives Courts the authority to except a given hearsay declaration from the ban on hearsay even though the declaration does not fit w/in one of the enumerated exceptions. This can be invoked regardless of the availability or unavailability of the declarant. Must have same guarantees of trustworthiness as 803/804 exceptions. Must give advance notice to other party if you want to bring something in with this. 


a.	Trustworthiness factor—there must be circumstantial guarantees of trustworthiness. See Turbyfill v. International—accident report written at time of accident w/o prompting has sufficient indicia of trustworthiness.


b.	Necessity factor—the hearsay must (i) be offered at trial as evidence of a material fact; and (ii) be more probative of that fact than any other available evidence; and (iii) serve the interests of justice.





E.	Hearsay and the right to confrontation—a criminal ( may be able to object to the admission against him of hearsay evidence based on the 6th amendment right to confront one’s accusers (so doesn’t apply to civil cases or to prosecutors). States can’t violate confrontation clause. Confrontation right applies to D at trial, not preliminary hearing.  


1.	CA v Green - USSC held that confrontation clause does not require exclusion of declarant’s out of court statements as long as declarant is testifying as witness and is subject to full and effective cross (here witness had said D was dealer and later said he recalled making statement but couldn’t remember details).


a.	Courts can admit hearsay declarations if declarant is available and subject to cross


b.	 US v Owens  - Witness was injured in attack and had memory damage. IDs guy but later can’t remember seeing attacker or if someone had suggested it was D. SCOTUS: not hearsay. Cross requirement to get around hearsay rule is met even if statement is as to a belief witness no longer has and the basis for which he can’t remember. It is enough that D can argue his bad memory at trial. 


2.	Two-pronged test—In Ohio v. Roberts, the Crt. announced a broad test for deciding whether hearsay evidence violates a criminal (’s confrontation:  (i) unavailability--the prosecution must either produce the hearsay declarant or demonstrate that the declarant is unavailable; (2) reliability—the hearsay must have sufficient indicia of trustworthiness. 


a.	Firmly rooted—the Crt. said that the reliability prong would be satisfied without any particular indicia of trustworthiness if the hearsay fell within one of the “firmly rooted” (traditionally recognized) hearsay exceptions. In other cases, the evidence must be excluded, at least absent a showing or particularized guarantees of trustworthiness.


b.	Was thought for a time that hearsay exceptions would be seen as violating confrontation clause unless declarant was shown to be unavailable but recent decisions have weakened that requirement considerably. 


		3.	Confrontation Clause applied to particular types of hearsay


a.	Former testimony— Ohio v. Roberts involved the prosecution’s attempt to admit testimony from a preliminary hearing in place of live testimony at trial, and in subsequent cases, the Crt. has indicated that this may be the only situation in which the two-prong analysis applies. Court says Green suggests opportunity to cross even absent actual cross satisfies confrontation clause. Held that testimony of unavailable witness from preliminary hearing was admissible. See US v. Inadi—confrontation clause does not establish an independent unavailability requirement for all accepted hearsay exceptions. Doesn’t always require independent showing that declarant was unavailable for statement to be admissible. 


b.	Co-conspirator’s statements—the Confrontation Clause does not pose any particular barrier to this “firmly rooted” hearsay exception. See US v. Inadi—co-conspirator’s statements are admissible under the federal rules, and the confrontation clause does not require that the prosecutor demonstrate declarant’s unavailability. Said Roberts established unavailability requirement only for former testimony, not all out of court statements. 


c.	Statements offered under the “residual” exceptions—In Idaho v. Wright, the Crt. examined a child’s statement concerning sexual abuse offered under the “catch-all” exception. Although the Crt. assumed the child was unavailable, it nevertheless held that b/c the residual exception (807) was not “firmly rooted,” the hearsay was inadmissible absent a particularized showing of trustworthiness. The only evidence of trustworthiness that could be used was evidence about the circumstances surrounding the making of the statement that render declarant particularly worthy of belief, not other evidence corroborating the declarant’s story (therefore, e.g., physical evidence or abuse could not be used as indicia of trustworthiness). If declalrant’s trust worthiness was so clear that cross would be of marginal utility statement satisfied this and gets in. See also US v Dent - grand jury testimony not admissible under residual exception b/c does not satisfy trustworthiness guarantees. 


d.	Excited utterances and medical diagnoses—In White v. Illinois, the Crt. held that the Con Clause does not impose a general requirement that the proponent of spontaneous declaration or medical diagnosis hearsay show unavailability:  As spelled out in Roberts (only needed for former testimony) and reinforced in Inadi’s analysis re: unavailability. White suggests (according to Friedman) that any hearsay exception in the FRE will be considered firmly rooted and as long as courts bring hearsay w/ in firmly rooted exception reliability is satisfied.  


e.	Declarations against interest—In Lily v. Virginia, the Crt. held that the declaration against interest exception was not “firmly rooted,” so hearsay evidence offered against a criminal ( under this exception would require particularized trustworthiness. Statement at issue seemed of a type likely to be highly unreliable and this exception was unknown until relatively recently. Just b/c an exception appears in the Fed. Rules does not mean it’s firmly rooted.  Note this case says “statements against penal interest exception, not declarations against interest.” 


f.	Misc: Green v Georgia:  State used witness testimony against other D and based death sentence on it. Can’t then turn around and say its unreliable to keep this D from using the same witness’s testimony (that exculpated D). State thought it trustworthy enough in one trial can’t turn around and say its not to keep it out here.  





�
V. PRIVILEGES





A.	Federal Rule 501—the federal rules contain no specific privilege provisions. Rather they provide that federal courts shall apply the rules of privilege developed at common law, absent other governing law federal claims shall be decided as they may be interpreted by the courts of the US. State privilege law shall be followed w/ respect to state law. 


B.	Holder of privilege has a comprehensive right of non-disclosure. Has right to refuse to disclose substance of communication even in response to request for discovery or questions at trial and to prevent disclosure by any other person (usually other party to privileged conversation) of the communication or info learned in the communication.  If client waives privilege lawyer can’t refuse to disclose. What if opponent of evidence has no standing to assert priv. (priv. party not a party to suit)? Even if opponent can’t assert privilege can call court’s attention to privilege and let court decide whether it should be protected. 


C.	Specific privileges


1.	Attorney-client privilege—encourages client to disclose to her attorney all pertinent matters, so as to further the administration of justice.


a.	Rule—a client, whether or not a party to the litigation, has a privilege to refuse to disclose, and to prevent her atty. or anyone else from disclosing, any confidential communication made between the client and the atty. related to the rendering of legal services.


b.	Corporate client—The client can be a natural person, a corporation, an association, etc. Atty must be acting as atty not business advisor, collection agent, etc. But if it’s a corporate client, it becomes necessary to determine which officer’s and employee’s communications will be protected by the privilege: 


(1)	Control group test—some crts allow only communications of high corporate officials belonging to the “control group” (who play a substantial role in deciding / directing corporation’s legal response) of the corporation to be privileged. The modern rule (adopted by SCOTUS), however, is that the privilege protects the statements of any corporate officials or employees made to counseling attys as long as the officials or employees are authorized or directed by the corporation to make such statements. See Upjohn v. US. Some states still use control group. 	


c.	Professional consultation—the communication must have been made to the atty in his legal capacity, and for the purposes of obtaining legal advice or services. See US v. Woodruff—telling client date of hearing not w/in privilege b/c not part of atty-client relationship. Same goes for transmission to D by atty’s office personel and to communications about date by D to atty. What about conversations on golf course? If not acting as atty, if conversation not part of atty client relationship then not privileged.


d.	Communication—there must have been a “communication”—an expression intended to convey a specific meaning—between client and atty. So an atty’s observations of client’s mental state, mere identity of client, etc. not communications and not privileged. Similarly, just giving preexisting documents to atty does not make them privileged. However, where a document is prepared by the client for the purpose of giving an atty information, that document will be privileged. Documents prepared by an atty for his own use or research are not privileged b/c not a communication to or from client (but may be protected by work product). Only the communication is privileged - neither party can be required to testify about substance of communication or what was learned as a result of that communication BUT underlying info is not privileged so if you find out about it some other way (discovery) you can ask about that INFO just not about the communication itself. Usually only substance of communication is protected. The fact that there was a communication is generally not protected but sometimes THIS too is protected. The atty may learn important info about client through very act of communicating even though client is not trying to communicate that info to atty. 


e.	Confidentiality—the communication must be confidential to be privileged:  must have been made outside the presence of strangers and have seemed of a type reasonably expected to be kept secret. Must be intended to be confidential (so private but not intended.. no privilege). If speak to anyone else i.e. atty in crowed elevator ppl in elevator, client, and atty can be made to testify. 


(i)	Eavesdroppers—the traditional rule was that an eavesdropper could testify to what he overheard:  if a communication was overheard, the confidentiality was destroyed and the privilege was waived. Clark v  State shows old rule. The modern view is that the privilege is not waived as long as the party was not negligent (took reasonable precautions) in allowing the communication to be overheard.


(ii)	Communications through agents—communications made by third persons are confidential if reasonably required for the purpose of transmitting information between lawyer and client. See San Francisco v. Superior Crt.—atty-client privilege extends to atty’s clerks, secretaries, etc. and also to doctor who communicated to atty regarding client’s condition - doc was agent.


(iii)	Gray area: e-mails? meeting w/ client but being monitored? Translator (probably ok). Parents of juvenile (probably not). Case where whispering in court btwn atty and client overheard by bailiff. Not privileged. 


f.	Crime-fraud exception—the atty-client privilege does not apply to a communication made to enable the client to commit some future crime. Confession of past crime is privileged. In some cases, the trial crt. will have to know the contents of the communication to determine whether it was made in furtherance of a crime or fraud. See US v. Zolin—if party seeking discovery makes a preliminary showing (using any non-privileged info even if not independent of contested communication) that crime-fraud exception applies, the crt. can inspect the contents of the communication in camera. Preliminary showing must be such that reasonable person could conclude in camera review may reveal evidence to show c-f exception applies. CA: court may not require disclosure of info claimed to be privileged … in order to rule on the claim of privilege.


g.	Death of client—the privilege survives the death of the client, and can be asserted or waived by his executor.


2.	Physician-patient privilege—a patient has a privilege to prevent disclosure of any information acquired by her physician in confidence while attending the patient. The privilege applies not just to communications between doctor and patient, but to any confidential information obtained by the doctor in the course of treatment that would ordinarily be regarded as confidential. I.E. patient’s pulse, etc. Most jurisdictions say doesn’t exist in crim. cases.


a.	In CA: can’t invoke this in a criminal case; or if services of doc sought to aid in committing crime or tort or escape after committing crime; if litigant tenders condition (brings it up i.e. suing for the injury) can’t invoke the privilege; can’t if suing doc for breaching duty of care; or things doc has duty to report (child sexual abuse, etc).


3.	Psychotherapist-patient privilege—most US jurisdictions recognize the privilege on the rationale that full disclosure is necessary for the treatment of mental illness.


a.	Rule—a patient can refuse to disclose confidential communications between the patient and a psychotherapist made for the purpose of diagnosing or treating mental illness. The patient can also prevent testimony by the psychotherapist or others participating in the therapy (e.g., members of family, or poss. members of therapy group CA 1012 seems to support this).  


b.	“Psychotherapist”—the privilege covers not only psychiatrists, but also psychologists, and in some cases social workers. See Jaffee v. Redmond.


c.	Exception:  Mental condition in issue—the privilege does not apply when the patient has placed his mental condition in issue, e.g., by claiming insanity as a defense or by suing for damages due to traumatic neurosis. See Prink v. Rockefeller Center--( waives privilege by bringing wrongful death suit that requires determination whether decedent died due to (’s negligence or by suicide.


d.	Limitation:  danger to third parties—several crts have held that where the patient confides an intent to harm a third person, the danger of violence may justify the psychotherapist in warning the third person.  See Menendez v. Superior Crt.


4.	Marital privileges—the common law rule was that either spouse was disqualified from testifying for or against the other except when party spouse charged w/ crime against other spouse. Most jurisdictions now allow spouses to testify for each other. Furthermore, in most jurisdictions, either spouse can be compelled to testify against the other in a civil case (although the CA rule says can refuse to testify in any proceeding). In federal court, either spouse may testify against the other (so D can’t prevent it), except as to confidential communications (but see below), even in criminal cases. However, neither spouse can be compelled to testify against the other in a criminal case. This right lasts only as long as the marriage. Can’t claim this if divorced. Exceptions based on identity of victim persist. See Trammel v. US—wife (an unindicted co-conspirator) can voluntarily testify against husband about acts and events which happened during marriage (but not about confidential communications).


a.	Confidential communications—note that the traditional s“spousal immunity” is not really a privilege at all b/c it does not involve confidential communications; it is, rather, a disqualification (which has been substantially modified). However, there is also a true privilege for confidential marital communications that can be asserted by either spouse in both civil and criminal actions. Protects against disclosure of confidential communications made during course of marriage. Lasts, w/ respect to communications already made even if marriage does not. Privilege applies to any litigation, civil or criminal and whether or not either spouse is a party. It is usually limited by exceptions akin to those for spousal testimony privilege.


1.	Like atty client relationship this also covers info learned in course of communication even if it was not intended by spouse that it be learned. Some courts accord privilege to all info the testifying spouse would not have learned absent the marriage.


2.	If spouse learned about crime before marriage and new that person making statement was subject to criminal penalties the exception doesn’t apply


5.	Clergy-penitent privilege—a majority of jurisdictions recognize this privilege:  a person may refuse to disclose (and may prevent the clergyman from disclosing) any confidential communication that the person made to a member of the clergy who was acting in a professional capacity as a spiritual advisor. 


6.	Parent-child privilege—not generally recognized.


D.	Waiver


1.	Even if communication is privileged, privilege may be waived later. Holder of privilege may waive it and in some cases other party may be authorized (implicitly or explicitly) to waive it. I.E. lawyer giving info at settlement conference


a.	Note case where privlege was rejected for papers found in trash, as client should have taken surer measures like shredding the papers


b.	CA rules have this and are similar to common law fed rules and rules in other states. CA: It is the holder of the privilege who can make decision about when to give it up.


2.	Physician - patient privilege in those states that recognize it is particularly subject to waiver. Many states provide that by putting one’s medical condition in issue as part of a claim or defense a person waives this privilege


a.	But see case where patients sue doctor on behalf of diseased kid and doc’s want records of sister w/ similar disease. Court says no b/c privilege is personal and was not waived by sister.


3.	Can waiver be selective? Some courts says yes others no.


a.	One court endorsed distinction btwn two types of limited waiver. Selective waiver is sought in cases that allow party to disclose communication to some entity outside privileged circle but then claim privilege when other parties seek evidence of it. Partial waiver allows party to disclose part of a set of communications and claim privilege w/ respect to another part


E.	Exceptions


1.	Even if a communication was confidential and w/in a privileged relationship, it may not be privileged if it fits w/in an exception


2.	Most exceptions fit under 1 of 2 headings:


	a.	Some exceptions make the privilege inapplicable in certain types of actions


1.	I.E. some jurisdictions says no doctor-patient in crim case where patient is victim or no aty client when atty and client are parties in the suit against one another. No spousal often when two spouses are litigating against each other.


b.	Second, some exceptions are addressed to the communication itself, removing the privilege no matter what the litigation context	


1.	CA 1006 makes privilege inapplicable to info doc or patient is required to report to public employees


		2.	See Crime - Fraud exception


�
VI. Burden of Proof & Presumptions





A.	Burden of  Persuasion: Civil Cases: preponderance of the evidence is standard. Criminal:  beyond a reasonable doubt. Smith v Rapid Transit: showing that D was only bus company authorized to run here not enough b/c could have been charter or private bus that hit her. Her evidence only made chance somewhat more favorable, did not prove by preponderance of evidence as did not make chance that it was his bus more likely or more probable. 


1.	If jury is persuaded exactly to midpoint? P loses if he has burden of persuasion. Must be more likely than not in civil cases. Party with the burden loses the tie breaker.


2.	If crime has multiple elements or tort has multiple elements P must prove all of them to the standard (beyond a reasonable doubt, beyond a preponderance, etc)


3.	Some civil cases use an elevated standard “clear and convincing evidence” i..e  committement to mental home, termination of parental rights, deportation and denaturalization, etc. Fraud, oral contract suits, specific performance of oral contract and setting aside or modifying written transactions


	B.	Burden of production: w/ respect to most but not all issues P has this burden. Means P must 


introduce evidence that reasonable jury could find burden of persuasion has been met


1.	Judge must decide whether jury COULD find P met burden of persuasion in this case. If yes burden is satisfied.


2.	Allocating and satisfying burden of production: allocating burden determines who loses if no evidence is produced on that issue. Can’t just present ANY evidence - must present enough that reasonable jury could find in your favor. Civil case genrally P has burden on any element of its claim. For the most part question of whether one party has satisfied its burden of production is decided on a case by case basis in trial court and sometimes on appeal.


3.	Burden of production is connected to burden of persuation b/c when a reasonable jury could find that burden was met we move to burden of persuasion





C.	Presumption jury is told that if they find certain predicate facts then not only may but must find a certain presumed fact. These shift the burden of proof. It is an evidentiary rule prescribing when burden of production is not only satisfied but shifted to other party


1.	“if you find X then you must find Y. “ Mandatory nature is limted in 2 ways: jury is not told whether factual propositions are true (if they don’t accept it presumption doesn’t come into play). Presumption is also rebuttable but if opposing party produces no evidence fact is established. 


2.	Paradigm jury instruction - if you find by preponderance of evidence that X you must find Y. Conversely if you do not find by preponderance of evidence then you must find NOT Y. In CA while jury is not told if this you must X jury can at discretion of judge be told if this you MAY infer that


3.	Rebutability of presumptions - they conditionally shift burden of production but do not (even if predicate is established) conclusively resolve the truth of the presumed fact. Not everything called a presumption is rebuttable. A conclusive or irrebutable presumption can exist - this is basically an awkwardly expressed rule of law. You get same if X then you must find Y instruction but no matter how much evidence you get that Y is not true if X Y must follow.


a.	If rebutted should still go to jury, but no need to mention presumption. FRE 301 says rebutted presumption has no impact. Burden of persuasion remains on party that originally had it.


b.	Rebut by: If opponent presents evidence that COULD support a finding that basic fact does not exist (fact that triggers presumption) then jury is instructed to find presumed fact if it finds basic fact. If evidence that CONTRADICTS the existence of the presumed fact is presented then there is no jury instruction requiring a finding. Dominant way this problem is addressed (in CA) is presumptions work until you have sufficient evidence coming the other way in rebuttal then you forget about presumption (i.e. there is no presumption).


c.	Competing presumptions: Legille v Dann Once presumption is established if opponent offers evidence to the contrary (sufficient to satisfy judge’s requirement of some evidence) presumption disapperars and case is in fact finder’s hands free from any rule. Two competing presumptions shouldn’t be treated as contest of strength but as conflicting evidence necessitating trial. 





D.	Burdens and presumptions in criminal cases: proscution must bear burden of proving any element of the crime beyond a reasonable doubt. No matter how overwhelming the prosecution’s evidence is, accused has a right not to be determined guilty except by jury verdict; a verdict can’t be directed against him. Accused also has right not to testify and prosecution can’t ask jury “why do you think he didn’t testify.” 


1.	In re Winship: US SC says beyond a reasnable doubt standard is constitutionally mandated in crim cases. Case can’t go to trial unless prosecutor has enough evidence that rationale jury could find guilty beyond reasonable doubt. Jackson v VA. 


2.	BUT on some issues labeled defense D may be allocated the burden of persuasion. And even if prosecution has burden of persuasion that doesn’t mean that must also have burden of production so on a given issue D may bear burden of putting issue in play but once that’s done prosecution must prove its side beyond a reasonable doubt.


3.	Sometime burden is allocated by changing definition of crime. Can sometimes also directly allocate burden or say certain evidence creates certain presumption. Leland v Oregon: ok to give D burden of proving beyond a reasonable doubt that he was insane at time of charged crime. But see Mullarney v Wilbur: instruction providing that given intentional and unlawful killing an essential element of crime should be presumed and D has chance to prove by preponderance that evidence does not hold” is not allowed. 


a.	BUT another case where state said killing intentionally is murder 2 but can reduce to manslaughter if by preponderance of evidence show acting on extreme emotion was allowed. D did not have to disprove element of crime to prove extreme emotional disturbance so this was ok.


4.	Statute or rule prescribing effect of given body of evidence might be seen to impose rebutable presumption - to shift burden of production to D


a.	County Court of Ulster county v Allen: rebutable presumption may be valid if fact proved is sufficient to support inference of guilt beyond a reasonable doubt. Sandstrom v Montana: condemned presumptions that shift burden of persuasion. Instruction that law presumes person intended consequence of voluntary actions might cause jury to think it was a presumption and shifted burden of persuasion. Francis v Franklin: rebuttable presumptions violate due process if they relieve the state of burden of persuasion on an element of the offense. Carella v CA - SCOTUS seemed to suggest that any mandatory presumption is unconstitutional. Yates v Evatt: assumed implicitly that rebutable presumptions against criminal D including one that didn’t shift burden of persuation was unconstitutional. People v Roder - trial court committed consitutional error in instructing jury on statutory presusmption of guilty knowledge in penal code. Reversed.


b.	Can’t take away elements of a crime using presumptions - state has to prove all the elements of the crime


�
VII.  OPINION EVIDENCE AND EXPERT WITNESSES





A.	Opinion testimony by non-experts—FRE 701: if the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (1) rationally based on the perception of the witness; and (2) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue. 


1.	Personal Knowledge requirement: witness must speak from first hand knowledge. Report to jury what she perceived. Can’t say “well cars are sitting this way so X must have happened.” Evaluations like this are for the jury. Even exceptions to hearsay rule mostly require 1st hand knowledge. 602 requires judge to conclude reasonable jury would think witness had 1st hand knowledge before lay opinion testimony gets in. 


2.	Want to get facts but limit how much opinion gets in. At the same time impossible to eliminate all witnesses opinion and have testimony jury can understand. But we want jury not witness evaluating data so keep out extraneous evaluations. 


3.	lay witness opinion must (under 701) be rationally based on witness perception to get in. Can’t be speculation based on unfounded premise but the opinion may be more than simple report of witness’s perceptions. Statements of opinion are allowed only if they help provide clear understanding of the testimony or of a fact in issue. 


4.	Lay witness opinion is admissible only if its helpful to a clear understanding of witness’s testimony or the determination of a fact in issue: must give jury info it would not otherwise have and be useful in jury’s factfinding function to get in. Witness should not give evaluations she can no better make than jury. Must be on a subject that witness is familiar with, but that jury is not. Must be of value to the jury. 


5.	When witness goes to far and adds inference question is can jury make that inference and if they can then we don’t need it from witness. Opinions are ok as long as they assist the jury, but to go beyond that and let witness get in and draw conclusion that juror can draw is to go to far


6.	Thus, a nonexpert witness can give her opinion if based on something she perceived and it’s the kind of thing a nonexpert would be likely to have an accurate opinion about: e.g., “( looked drunk,” “( looks like the person who committed the crime,” “( was acting crazy,” “( seemed in control of vehicle,” etc.  See Holden—crt. credits W’s testimony that (’s “wink” was meant to solicit an alibi. 





B.	Expert testimony—FRE 702:  if scientific, technical, or other specialized testimony will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise. Thus, if the jury already knows what the expert is going to testify to (i.e., it’s common knowledge), the expert is unnecessary and his testimony will not be admitted. Testimony should be on stuff so far outside jury’s competence that expert is needed. If not needed to assist trier of fact probably won’t get in. And if the expert isn’t qualified, his testimony is inadmissible. However, an expert need not be a specialist, or even have technical training, as long as he has some particularized knowledge, skill, or experience that will be helpful to the trier. 


a.	Basis of expert opinion—FRE 703:  an expert can base his opinion on facts or data made known to the expert at the trial or before, and the basis of his opinion need not be independently admissible as evidence. Expert can base conclusions on data not admissible in evidence if data is of a type reasonably relied upon by experts in the particular field in forming opinions or inferences on the subject. 1st hand knowledge rule doesn’t apply. No need to phrase question in form of hypo under 705. 705 says expert may disclose data underlying her opinion and in some cases must do so this means expert may testify to info that would normally be blocked by personal knowledge requirement or hearsay rule.


1.	Rule in fed court - proponent of an opinion can be in some sense by an in limine motion by opponent restricted in the degree to which inadmissible evidence can be given as basis for expert’s opinion. Problem is when opponent stands up to cross he has to be careful that this stuff doesn’t get in on cross. Then judge has to let that in. 


b.	Opinion on ultimate issue—FRE 704:  expert testimony is not inadmissible b/c it “embraces” an ultimate issue. However, an expert cannot testify as to whether a ( did or did not have the mental state constituting an element of the charged crime. See US v Dennison: testimony of expert that liquor/drugs rendered person w/ mental disorder  incapable of intent required not admissible under 704(b) even if premised on hypothetical D. US v West: testimony that D knew what he was doing can’t get in but CAN testify that D has a disorder and describe what disorder does generally. 


1.	This is a change from traditional rule which didn’t allow expert to testify on ultimate issue. In many states that have added 704(a) have not added (b). 


2.	Drug cases: can testify to common practice but not on actual intent of D: State v. Odom—although police officer expert cannot testify directly as to (’s guilt, he can give his opinion of the probability, based on a fact pattern like the one here, that a hypothetical ( was engaged in drug selling conduct. As long as expert does not express opinion about D’s guilt but simply characterizes D’s conduct based on facts in evidence in light of his specialized knowledge opinion is not objectionable even if it embraces ultimate issue jury must decide. Can’t phrase in a way to make it seem he thinks D is guilty. Might try to argue 704(b) should keep this out but usually it comes in. 





		c.	Reputability of Expert Testimony: 


1.	Eyewitness experts: too testify to inaccuracy of eyewitness testimony - this is still a highly contested issue - they say where doesn’t get in that this is not something jury needs assistance with


2.	Old Rule: Frye v US - held underlying scientific principle or discovery … from which deduction is made must be sufficianetly established to have gained general acceptance in particular field in which it belongs


a.	Some states still use this - even where FRE has been adopted. But Fed courts say rules supercede Frye in Daubert. CA has declined to follow Daubert and applys CA’s version of Frye - Kelly-Frye. Most states use Daubert test. Science is ok in the courts as long as it has achieved general acceptance in the scientific community.


1.	In CA: Experts as eyewitnesses: child abuse syndrome, confusional arousal syndrome, rape trauma syndrome, drug sniffing dogs, eyewitnesses. These all have NO FRYE REQUIREMENTS in CA for these to get in. They just get in.


2.	Only scientific “black box” evidence is subject to Kelly-Frye. DNA tests are subject to frye. Apply Frye where overwhelming sense of science exists. 


2.	Daubert: Limited to scientific context (Scientific implies a grounding in the methods and procedures of science. Must be derived from scientific method to qualify as science). Must also consider other relevant rules: 703, 706, 403. Judge has gate keeping role, should keep out unreliable evidence. Daubert does not set out definitive checklist - inquiry is flexible. List of 4 criteria that should (but do not have to) play a role. Can also consider other things. 


	a.	Look for: 


(1) General (widespread) acceptance - this is similar to Frye. 


a. Acceptance of what? Broad theory or this application? GE v Joiner: Conclusions and methodology are not entirely distinct from one another - noting in Daubert or FRE requires court to admit opinion connected to existing data only by ipse dixit of the expert. The court can conclude there is too great an analytical gap.


b. Also have to determine relevant community. Daubert court notes that explicit identification of relevant scientific community and express determination of particular degree of acceptance w/in that community is allowed. Frye taken literally seems to say exclusion of opinion is warranted if there is a reputable body of ppl in field who disagree w/ that opinion and some courts treat it this way. Some courts find more flexibility both under Frye and Daubert.


(2) has it been tested?  I.E. is it falsifiable. 


(3) has it been subjected to peer review and publication; relevant but not dispositive b/c not all good science gets published.


(4) look at error rates and standards: consider known or potential error rates and standards for controlling technique’s operation. See if too error prone or if techniques aren’t followed. If this is a problem it might not come in. 


3.	Non-Science Expert  Testimony: Some courts have been willing to use a non-Daubert or quasi-Daubert framework to make this admissible as expert evidence while others have extended Daubert framework to non-science.


a.	Kumho Tire v Carmichael: Daubert’s general holding sets out trial judge’s gatekeeping obligation and it applies to not just scientific testimony but testimony based on technical or other specialized knowledge. Trial court may consider one or more of specific Daubert factors to determine reliability but test is flexible and list of factors neither necessarily or exclusively applies to every case. Could consider other factors. Dist. ct has broad latitiude to decide how to determine reliability and has same latitiude w/ ultimate reliability determination. Daubert’s general principles apply to expert matters in rule 702
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