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· Relevance

· Rule 401 – Relevance. Evidence is relevant if it has “any tendency to make the existence of a material fact more or less probable than it would be without the evidence
· How to determine if evidence is relevant:

· Is the evidence offered to prove a “fact of consequence” to the case?

· A FOC is a fact that matters to the legal resolution of the dispute, a fact that can be connected through inferential reasoning, to one of the essential elements of the charge in the case.  (a.k.a. “material fact”)

· Note that the inferential reasoning is made up of reasonable generalizations based upon common sense and experience.

· Does the evidence make that fact more or less probable?

· Note that this is a very low threshold.  The evidence must merely increase the probability that the material fact is so.  Doesn’t have to make the fact more probable than not.

· The size of the change of probability doesn’t matter.  Only that the fact does change the probability of a FOC

· Standard is so low because we want juries, not judges, evaluating as much evidence as possible.  So low relevancy standard promotes rational decision making by promoting the jury’s access to relevant evidence.

· Evidence that wouldn’t be relevant

· Generalizations that link FOC and EE known to be false.

· Generalizations that link FOC and EE are purely speculative.

· Even if judge has doubts about the validity of a generalization, she will probably consider the evidence relevant, since FRE 401 says that if evidence has “any tendency” to make FOC more or less probable, it’s relevant.

· Rule 402 – Only relevant evidence may be admitted.

· Note that this is only the first step in determining admissibility, not a guarantee of admissibility.

· Conditional Relevancy

· If the judge doubts the validity of a generalization necessary to make evidence relevant, she can require proponent to produce evidentiary support for the generalization itself.

· If judge decides to require this, the generalization is subject to FRE 104(b) standard, and becomes a “condition of fact”.

· Res Gestae Evidence

· Judge will usually admit background testimony that is not related to a FOC, but that gives the jury a broader context to an incident.

· FRE 401 explicitly approves of admission of contextual evidence.

· Relevance v. Sufficiency

· Sufficiency is whether a reasonable person could be persuaded by the evidence (?)

· Even relevant evidence may be excluded if its probative value is substantially outweighed by the danger of:

· Unfair prejudice

· Confusion of the issues

· Misleading the jury

· Causing undue delay, waste of time, or needless presentation of cumulative evidence.

· Note that FRE 403 favors the admissibility of evidence, illustrated by its “substantially outweighed” test.

· Purpose behind FRE 403

· In order to avoid distracting the jury from its role of rational decision making, the judge can exclude evidence.  Note that this means that the judge will not see admittedly relevant information

· How to determine whether evidence should be excluded under FRE 403

· Determine the probative value of the evidence

· Probative value is the persuasive effect than an item of evidence is likely to have on the jury’s thinking about the FOC it is offered to prove.  Probative value is the measure of the strength of the effect of the evidence on the probability that the FOC is true.

· Factors in determining probative value

· Strength of the inferences that connect the EF to the FOC and then to an EE of the case.

· Certainty of the EF itself

· Ex:  witness certainty, etc.

· Note, witness’s credibility is NOT taken into account when determining probative value.  Judge assumes that witness is credible.

· Length of chain of reasoning can be a factor

· The fewer generalizations necessary, the more persuasive the inferential reasoning will be.

· Note that this is not a hard and fast rule.

· Estimate the danger that the evidence poses to the jury’s rational decision making process

· Factors in determining 403 dangers:

· Unfair Prejudice

· Likely that a jury will act on an emotional response triggered by the evidence that has nothing to do with its connection to a FOC.

· “When the evidence would be likely to stimulate an excessive emotion or to awaken a fixed prejudice…and thus dominate the mind of the tribunal and prevent a rational determination of the truth.” (Wigmore)

· Likely that the jury will use evidence in a manner not permitted by an evidence rule.

· Ex:  risk that jury will use prior specific acts evidence as evidence of a “bad character”

· Confusion of the Issues

· Where evidence focuses the jury’s attention too closely on a factual issue that is not central to the outcome of a case. (collateral issue).

· Misleading the Jury

· Jury will have a particular problem in estimating the persuasive force of an item of evidence, usually because they will give it more probative value than it deserves.

· Ex:  videotaped or computer reenactments, facts taken out of context, some complex statistical evidence.

· Undue Delay, Waste of Time, Needless Cumulative Evidence

· Evidence may not be excluded solely to avoid delay, but can be balanced with probative value to exclude it.

· Evidence can waste the jury’s time if offered to prove stipulated, collateral, or background facts.

· Weigh the probative value of the EF against the 403 danger(s) it poses.

· There is no explicit way to do this.  Judges usually try to consider the overall effect of an item of evidence on the jury.

· Note that the rule’s requirement that the 403 dangers “substantially outweigh” the probative value means that some risk of negative impact must be tolerated.

· Conditional Relevancy

· If a piece of evidence is only relevant if another evidentiary fact is proven to be true, the first evidentiary fact is conditionally relevant on the proven relevance of the second fact.  In cases like this, the first fact would be admitted conditionally.  If the proponent fails to prove the second fact, the first fact will be excluded later.

· As a practical measure, courts will often instruct the jury that the first evidentiary fact is being admitted conditionally, and will tell them to disregard the first fact if the second fact is not proven.

· Note that this may happen where the judge is less certain of the validity of a generalization.  In that case, she may require the proponent to produce evidentiary support for the generalization upon which relevancy is based.  It is this evidentiary support which becomes the “condition of fact” upon which the relevancy depends.

· Rule 104(b): When the relevancy of evidence depends on the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.
· Evidence “sufficient to support a finding” means evidence from which a jury could reasonably find the conditional fact to be true.  Note that this is a lower standard than “preponderance of the evidence” standard of 104(a) but is higher than the “any tendency” standard of 401.  The judge will look at all evidence and, indulging all inferences in favor of the proponent, will determine whether or not the jury could find the generalization to be true.

· Applying 104(b) standard (as opposed to 401 standard, which is applied to all evidentiary facts) doesn’t turn on designating the EF as a conditional fact, because all EFs are conditional, in that they rely on generalizations.  Rather, it seems that 104(b) is applied if an objection to relevance is made, and 401 is applied if there is no objection.

· LAYING THE FOUNDATION FOR PROOF

· Laying the Foundation for Witnesses

· Although there are specific types of foundational requirements for each type of evidence, in all cases the proponent must present an adequate foundation that shows that the item of evidence is hat the proponent claims it to be.  The effect of foundational requirements is to give the judge additional control, beyond 401, 402, and 403, over what evidence the advocates may present to the jury.

· Rule 601 – Competency.  Every person is competent to be a witness except as otherwise provided in the Rules.  In civil actions under state law, the competency of a witness shall be determined in accordance with state law.
· In most cases, facts that bear on competency of a witness will affect the weight of the witness’s testimony, but not his ability to testify.

· Particular challenges to the competency of individual witnesses may be resolved as a matter of the trial court’s discretion, or under 601 (which is sometimes read as implicitly granting the trial judge discretion to exclude an incompetent witness), 603 (requiring an oath or affirmation to testify truthfully), or 403 (delay or confusion of incompetent testimony)

· Rule 602 -  Personal Knowledge.  A W may not testify to a matter unless evidence is introduces sufficient to support a finding that the W has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the W’s own testimony.  This rule is subject to the provisions of 703, relating to opinion testimony by expert witnesses.

· Standard:  104(b)

· Personal knowledge can be based on any of the five senses.

· Personal knowledge must be proved by evidentiary facts “sufficient to support a finding” of such knowledge (the 104(b) standard).  This standard is met by asking W whether they saw or heard the matters about to be described to the jury.  A witnesses own assertion of the fact of firsthand knowledge is sufficient to support a finding of personal knowledge.

· Note that this sufficiency standard only allows the testimony to be heard by the jury.  It is then up to the jury to examine credibility and testimony to determine whether or not they believe that W actually had personal knowledge, or whether they believe W’s testimony.

· Authentication and Identification of Exhibits

· Rule 901 - Requirement of authentication or Identification. The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

· Examples of authentication:

· testimony of a witness with knowledge

· nonexpert opinion on handwriting

· comparison by trier or expert witness with authenticated specimens

· distinctive characteristics and the like

· voice identification

· telephone conversations (by phone number or self-identification)

· public records or reports

· ancient documents or data compilation

· process or system

· methods provided by statute or rule

· 901(a) requires the proponent of an exhibit to articulate what it is that the proponent claims the exhibit to be, and to produce testimony sufficient to support a finding that shows what the exhibit is.

· Again, the judge’s determination of whether or not there is evidence “sufficient to support a finding” of authenticity will depend primarily on the judge’s assessment of the strength of the generalizations underlying the inferences used to prove authenticity.  Once the judge is convinced that the jury could find authenticity, the evidence is admitted, and deciding authenticity becomes a jury question.

· Example of laying the foundation

· Proponent shows the exhibit to opposing counsel and to the witness.  Asks questions about the exhibit to elicit the foundational facts sufficient to satisfy 901(a). (ex:  do you recognize the exhibit?  What is it?  How do you know?  Have you seen the exhibit before?  When and where?)

· Real Evidence

· Refers to tangible items that played some role in the litigated event, from which the jury can draw inferences.  Foundation for real evidence usually consists of W who can identify the item’s physical involvement in the case.

· Identification through a readily identifiable characteristic or through chain of custody.

· Two principle ways to identify an exhibit in court as the item that played the role in the event. 

· If the exhibit has a readily identifiable characteristic (unique design, marks, label or tag) that is enough.  

· Or proving a chain of custody, which consists of all the people who handled the exhibit between the time of its discovery at the crime scene and its appearance in the courtroom.  

· A complete chain of custody would require the testimony of all the above people.  Chain of custody can also establish that the item has not been tampered with and is in the same condition as it was during the event in question.

· A complete (i.e. unbroken) chain of custody need not be proved to identify real evidence.  When there are custody gaps, the chain can still satisfy the 901 standard.  This question is up to the judge.  If inferential reasoning can be used to fill in the gaps, the judge will probably allow it.

· Note that 901(a) requires more than 401.  901(a) seems to be a very narrow test.  No balancing like 403.

· Demonstrative Evidence

· Reproductions or depictions of items that are connected to the litigated events in the case.  Demonstrative evidence may be relevant if it helps the jury understand the litigated event.  Examples include models, diagrams, drawings, and photographs.  

· Demonstrative evidence is relevant because its content is connected to the case.

· How to lay the foundation for demonstrative evidence

· what is this (model/picture)

· what’s it like

· is it a fair and accurate depiction of ...

· how do you know that this depiction is fair and accurate.


· Applying rule 403 to real and demonstrative evidence

· Same 403 balancing occurs with real and demonstrative evidence.  Some types of evidence raise specific 403 dangers

· gruesome photos - may generate unfair prejudice

· complex charts - may confuse the jury

· demonstrations/experiments in court - proponent must lay a proper foundation establishing the similarity of circumstances and conditions between the out of court event and the in court presentation.  403 danger of potentially confusing the jury.

· simulations/reconstructions - concern that jurors will be misled or overly influenced by animated exhibits.

· Rule 902 - Self-Authentication.  Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:
· domestic public documents under seal

· domestic public documents not under seal, but bearing the signature in the official capacity of an officer or employee of the state

· foreign public documents

· certified copies of public records

· official publications

· newspapers and periodicals

· trade inscriptions and the like

· acknowledged documents

· commercial paper

· presumptions under acts of congress

· Written documents are usually authenticated under 901.  This authentication can be proven through observation of the creation or execution of the document, familiarity with handwriting, or identifying the source of the document (for a business record).  But some documents are so likely to be from the author that the proponent need produce no evidence to prove it.

· Again, 902 only allows these documents into evidence without requiring any other foundational evidence.  The rule does not foreclose the opponent from disputing its authenticity.

· Recordings

· When a percipient W sees the event recorded

· that W can lay the foundation for the admission of a recording of those same events.  The foundation is similar to that for demonstrative evidence testimony:  identification of the events recorded, ability of the witness to identify the events, assertion that the recording is a fair, accurate, or true record of the events perceived.

· If no percipient W exists 

· (either because there wasn’t one around, or because the recording is not perceivable to a W - like an x-ray), authenticity of such recordings requires reliance on the scientific theory of the operation of the recording device, the qualifications of the operator, the condition of the equipment, the unchanged condition of the recording, and a chain of custody from the recording device to the courtroom.

· Courts vary in how strictly they apply these rules.  Some courts hold that testimony that the recording device was ‘routinely checked’ is sufficient foundation for authenticating the recording.  Others insist on a more complete showing of how a recording is made, unbroken chain of custody, and unchanged condition of the recording.

· BEST EVIDENCE

· Rule 1001 – Best Evidence Definitions.  (defines writing, recording, photograph, and duplicate)

· Rule 1002 – Requirement of Original.  To prove the content of a writing, recording, or photograph, the original writing recording, or photograph is required, except as otherwise provided in these rules or by an Act of Congress.

· Is proponent trying to prove the content of the writing?

· This is the trigger for the best evidence rule.  If the content of the writing is not the thing being proven, best evidence isn’t asked.   

· Factors relevant to determining whether proponent is proving content of the writing:

· Is the writing the out of court event the proponent must prove?

· Ex:  obscenity prosecution, contracts case

· Is the writing a record of some out-of-court event the proponent is trying to prove?

· Business ledger, journal entry, prior testimony.

· Definition of original very broad

· Includes any printout of data stored in a computer.  

· Best Evidence Rule always applies when the writing itself is at issue

· Ex:  in a contract case, where the writing wouldn’t be hearsay, but would be legally operative fact.

· Rule 1003 – Admissibility of Duplicates.  A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original, or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

· Rule 1005 – Public Records.  The contents of an official record, if otherwise admissible, may be proved by copy, certified as correct in accordance with Rule 902 or testified to be correct by a witness who has compared it with the original.  If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

· Rule 1006 – Summaries.  The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation.  The originals, or duplicates, dhall be made available for examination or copying, or both, by other parties agt reasoable time and place.  The court may order that they be produced in court.

· Rule 1007 – Testimony or written admission of a party.  Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for the non-production of the original.

· JUDICIAL DETERMINATION OF PRELIMINARY QUESTIONS UNDER 104

· The trial judge’s decision to admit or exclude an item of evidence often depends on a preliminary question of fact.  In general, subjecting an item of evidence to 104(a) or (b) depends on whether the objection to admission raises a technical exclusion rule, or goes merely to relevance.

· Rule 104(a) – Questions of admissibility generally. “Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b).  In making its determination, it is not bound by the rules of evidence except those with respect to privileges.  
· Standard - preponderance of the evidence

· The party seeking the application of the specific rule must persuade the judge, by a preponderance of the evidence, of the truth of any preliminary fact necessary for the application of the rule.  

· ex:  In determining whether a statement is hearsay, the judge could consider other statements that are hearsay that wouldn’t usually be admissible.

· When an objection to admissibility is based on a technical exclusionary rule (like hearsay), any factual question needed to decide that objection is answered by the judge.  

· Under 104(a), the court decides the preliminary fact question itself.  This is not an issue where the court decides admissibility and the jury ultimately decides the question.  Here, once the preliminary question is decided, the judge either admits or excludes the evidence.  Once the evidence is admitted, the preliminary question isn’t redecided by the jury.  the jury gets no limiting instruction (or any indication) of the 104(a) issue after its decided.

· Note that the opponent can still try to reduce the item’s probative value in the eyes of the jury by introducing evidence that the preliminary fact isn’t true, but the jury doesn’t redecide the preliminary fact.  

· Most preliminary facts are decided under 104(a)

· Rule 104(b) – Relevancy Conditioned on Fact.  When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

· In General:

· In a case like this, the jury decides both factual issues.  But the judge still has a role to play.  The judge must decide whether a reasonable jury could find that the preliminary fact exists, so he requires the proponent to introduce evidence “sufficient to support a finding” that the fact exists.  Note that the judge doesn’t have to be convinced of the fact, only that a reasonable jury might find that the fact is true.  Also, the judge’s determination doesn’t finally decide the issue.  The judge’s determination only means that the evidence will get to the jury so they can decide it.  

· ex:  I borrow Travers’ truck, the tire blows out and I’m hurt.  He says that he told me that the tire was bad, so he says I assumed the risk.  I never heard it, so I couldn’t have assumed the risk.  The relevance of him telling me the tire was bad (EF1) is totally dependant upon me actually hearing the warning (EF2).  Even if he actually said it, if I didn’t hear it, its not relevant.

· Note that the judge must indulge all inferences in favor of the proponent.

· 104(b) standard only used for the following rules

· 602 (personal knowledge) issues

· 901/902 (authenticity) issues

· Connecting Up

· Sometimes the proponent will want to introduce the conditionally relevant fact (Travers’ speaking) before showing the preliminary fact (I heard him).  The judge will frequently admit the conditionally relevant evidence “subject to connecting up” - the later introduction of evidence proving the preliminary fact.  If the preliminary fact is not ultimately proven, the judge will order the testimony about the conditionally relevant evidence to be stricken.

· Under 104(b), the judge will instruct the jury not to consider a conditionally relevant item of evidence until it decides the preliminary fact in the affirmative.

· Rationale for having two different standards

· lower 104(b) standard promotes authority of the jury over fact finding

· jury can act as its own gatekeeper in dealing with questions of personal knowledge of W, authentication of documents, and other facts necessary to relevance.  If these preliminary facts fail, the jury can understand why the item should be excluded from its decision making process.  Where the item seems probative but is excluded based on technical rules and policy concerns, the jury will have a harder time discounting it once it has heard the evidence.

· higher 104(a) standard promotes judicial authority over implementing the substantive policy considerations in FRE

· efficiency concerns.  jury couldn’t focus on the case if it had too many preliminary questions to deal with

· It’s not likely that the jury could disregard offered items of evidence that technical rules would require to be excluded.  The item may still seem probative to them, even if its technically not usable.

· When we believe that excluding relevant evidence (by applying technical, policy-based rules) enhances rational decision making by the jury, there is a good reason to give the judge sole power over those exclusions.

· RELEVANCE AND SPECIFIC TYPES OF EVIDENCE

· Rule 404(a):  Character evidence generally.  Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except
· (1)  character of accused.  Evidence of a pertinent trait of character offered by an accused or by the prosecution to rebut the same (ONLY APPLIES TO CRIMINAL CASES)

· (2)  character of victim.  Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was first aggressor (ONLY APPLIES TO CRIMINAL CASES)

· (3)  character of witness.  Evidence of the character of a witness, as provided in rules 608 and 609.

· NOTE:  404(A)(1) AND (2) ONLY APPLY IN CRIMINAL CASES

· Examples of character traits include honesty, dishonesty, violence, peacefulness.   But character can be even more specific than this.

· ex:  used to sell drugs.  Accused of selling drugs now.  This would be an action in conformity with character relevance theory.

· Exceptions for character of accused

· This means that an accused can introduce evidence of his good character.  But if he does so, he creates the opportunity for the prosecution to introduce evidence of his bad character to rebut his evidence of good character.

· Exception for character of victim in self-defense homicide case

· This means that whenever a defendant claims self-defense, the prosecutor can introduce evidence that the victim was peaceful.

· Exception for impeaching witnesses with character evidence

· This means that the character of any witness may be impeached with character evidence suggesting dishonesty.

· But with exceptions, don’t forget that character trait must be relevant to case.

404(a)(3) - Specific Acts used to challenge opinions about character offered on direct 

· If a character witness offers opinion testimony, it is not permissible to explore on direct examination, the specific acts that may be the basis for the witness’s opinion.

· Specific acts that provide the basis for the opinion may be explored on cross, however. 

· Note that any specific acts admitted must be relevant to the character trait about which W testified on direct.  Thus, the questions should be limited to acts about which the witness is likely to have known or heard.

· Also, cross-examiner can only introduce evidence of specific acts if the cross-examiner has a reasonable basis for believing that the acts have occurred.  Some courts require 

But evidence of these specific acts cannot be used to prove the character of D.  Can only be used to test W’s credibility as a reputation witness, or to allow the jury to determine the reasonableness of W’s opinion.

Ex:  If W. testifies that D is non-violent, can be asked about particular instances where D has started fights.  If W denies having heard of these acts of violence, jury can infer that she doesn’t have a good sense of what D’s reputation is, or that her opinion of his non-violence is unfounded or untruthful.

Because specific acts evidence is only admissible on cross for this limited purpose, the jury will often get a limiting instruction explaining that the specific acts can only be used to assess W’s knowledge of D’s reputation or accuracy of opinion.

Potential unfairness of 405

405 seems to give a significant unfair advantage to cross-examiner by allowing specific acts evidence, since it is much more probative and persuasive to the jury than general character evidence.  But it is rationalized by the fact that (1), the defendant can avoid specific acts evidence entirely by not placing the character of the defendant at issue, and (2) there is no other way for the cross-examiner to challenge W’s opinion or reputation testimony.

· Justifications for excluding action in conformity with character evidence under 404(a)

· Weaknesses of character evidence

· People act differently in different contexts

· Character traits are inconsistent and don’t generally control behavior

· Difficult to prove character trait with any certainty

· Character evidence excluded because of high risk of 403 dangers and low probative value.

· Misleading the jury:  High probability that juries will weigh character evidence too heavily

· Unfair “Bad Person” Prejudice:  If a defendant’s character inflames the jury, their attention won’t be focused on the particular act, but will be focused on wanting to punish the bad person regardless of the act.

· Confusing the Jury:  Proving a character trait requires proving underlying facts that suggest a particular character.  This risks confusing the jury about collateral issues.

· Although we could have a case-by-case assessment of character evidence, we have an absolute ban for efficiency reasons, and to ensure that judge’s don’t get swayed by bad person prejudice and decide the issue wrongly

· Rule 404(b):  Other Crimes, Wrongs, or Acts:  Evidence of other crimes, wrongs or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that the prosecution provides notice.
404(b) allows specific acts evidence to be used as “proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident”

There is no limit on the non-character use of specific acts.  To get specific acts evidence admitted for a non-character use, the proponent must:

Articulate some non-character purpose for the specific acts evidence.  This purpose must be relevant (401 “any tendency” standard).  

Permissible uses include:

· Completing the story of the crime on trial by placing it in the context of nearby and contemporaneous happenings

· Proving the existence of a larger plan, scheme, or conspiracy of which the crime on trial is a part.

· Proving other crimes by the accused so nearly identical in method as to earmark them the handiwork of the accused

· Note that more is demanded than the mere repeated commission of crimes of the same type.  The pattern and characteristics of the crimes must be so unusual and distinctive as to be like a signature.

· This “m.o. exception” sounds a lot like propensity (to act in a specific manner), but it isn’t character, so it’s o.k.

· Showing a passion or propensity for unusual and abnormal sexual relations

· Establishing motive

· This includes evidence going to identity, malice, or specific intent (UNCLEAR)

· Establishing opportunity

· By showing access to or presence at the scene of the crime, or possession of distinctive or unusual skills or abilities employed in the commission of the crime

· To show, without considering motive, that D acted with malice, deliberation, or the requisite specific intent

· To prove identity

Note that this, in itself, should not be a ticket of admission. (UNCLEAR)

Introduce evidence that the person who allegedly committed the act actually DID commit the act

This issue makes a person’s culpable involvement in the crime one of conditional relevance, so it must be proven by a 104(b) “sufficient to support a finding” standard.

Be prepared to respond to a 403 objection

Admissibility Of Specific Acts for Non-Character Purposes under 404(b)

Not automatically admissible, even if you have a permissible use and satisfy the preliminary fact standard.  The evidence is only admitted after passing 403.

Factors the court uses in 403 balancing:

· How probative the non-character purpose is

· Does it go directly to a contested issue?

· How probative the specific act is to prove that purpose

· Is there sufficiently close proximity between the specific act and the crime charged?

· How probative the evidence is to establish that the act occurred

· Is there a dispute about the nature of the act or D’s involvement in it?

· How close in time the act is to the event it’s offered to prove

· How great the risk of unfair prejudice is

· How effective a limiting instruction would be in reducing the risk of unfair prejudice

Since 403 favors admissibility, and there is a long tradition of admitting extremely prejudicial specific acts evidence for non-character purpose, 403 won’t often bar specific acts evidence.

But evidence will be barred if it is offered to establish a proposition that is not seriously contested in the case.

Ex:  D is charged with knowing possession of heroin, and claims it belonged to someone else.  Prosecutor cannot introduce previous conviction for possession of heroin as evidence of D’s knowledge that substance was heroin, because D is not asserting that she didn’t know it was heroin.

Note that stipulations by D don’t have to be accepted.  This is because background detail can be important, and parties are generally entitled to prove their case with evidence of their choosing.  

See Old Chief, where trial court didn’t allow D to stipulate that he was a felon in a case charging possession of a firearm by a felon.  Majority of SC held that since prior felony conviction was only relevant to the case to prove felon status, trial court’s refusal to accept stipulation on that fact was an abuse of discretion, since stipulation was far less prejudicial than introducing evidence of prior felony conviction.

Note that nothing in 403 requires proponent to use less prejudicial evidence if 2 types of evidence have equal probative value, though.

Old Chief only requires acceptance of stipulation where D actually admits an EE, and only where stipulation would be as fully probative as other evidence.

Note that this issue arises frequently when prosecutors want to prove knowledge of drugs in possession cases.

Anti-Coincidence theory – The “Doctrine of Chances”

When there are multiple specific acts, but the proponent cannot prove (even using the lower 104(b) standard) that the D did the specific acts, the doctrine of chances allows for the inference that D was culpably involved in at least one of the incidences.

Ex:  D charged with battering his son.  D claims son injured when he fell down stairs. Prosecution wants to prove that on four occasions when son was with D, he suffered broken bones.  D cannot be proven culpable for any one incident, but unlikely that all five incidents were accidental, because of their sheer number and correspondence with D’s custody.  

In a case like this, judge would focus on acts in the aggregate (not individual ones) and subject them to 403 balancing

Doctrine of chances tends to work best when the similar acts are specific.

Basically, 404(b)  is a gaping hole in the general exclusion of evidence of acting in conformity with character.  Its effect is to bar the prosecution from ARGUING bad person character, even while allowing all of the evidence suggesting bad person character in.

· Rule 405(a) :  Proving Character with reputation or opinion

· Reputation or opinion.  In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  

· Where character evidence is admissible under a 404(a) exception, it can be proved by reputation and character evidence ONLY (no specific acts).

· Reputation and opinion evidence is not as probative regarding character as specific incidences, but are also not as 403 dangerous.  This is why specific incidences are not allowed in cases where character is not an element of the crime.
· Laying the foundation for reputation evidence:
· What is the community that W is familiar with?

· What’s the degree to which people talk about the defendant?

· What’s the defendant’s reputation in that specific community?

· On cross examination, inquiry is allowable into relevant specific incidences of conduct

· We allow the use of specific incidences in cross in these cases, however, because there is no other way to challenge a witness’s recitation of opinion or reputation.
405(b) – Proving character through specific incidences of conduct.  In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct

· Note that specific incidences are the most convincing way to prove character, but they are also the most potentially fraught with 403 dangers.  This is why the use of specific incidences is limited to cases in which character is central to the claim.

· Specific incidences also have extremely high 403 risk of confusing the jury, because specific incidences would be disputed.

405(b)can only be used VERY RARELY

In order to fall under 405(b), the substantive law of the charge must turn on what a person’s character is.  This is VERY RARE.  Examples include:

Negligent hiring of careless Dr.  Must prove Dr. was careless.

Defamation.  Statement (( is a liar) is only actionable if false, so would have to prove ( is not a liar to have a case

413 – Evidence of Similar Crimes in Sexual Assault Cases

413(a):  In a criminal case in which D is accused of sexual assault, evidence of D’s commission of other offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

413(b):  In a case where Government intends to offer such evidence, the Government shall disclose this evidence to D at least 15 days before the trial.

414 – Evidence of Similar Crimes in Child Molestation Cases

Just like 413, but applies to offenses of child molestation.  Defines “child” as a person below the age of fourteen.

415 – Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation

Makes 413 and 414 applicable to civil cases in which a claim is based on D’s alleged sexual assault or child molestation.

Rationale for 413-415

Underlying premises are that sexual misconduct evidence has relatively high probative value to show action on a particular occasion, and that the probative value of this type of evidence is not likely to be outweighed

But Swift notes that the risk of unfair prejudice in admitting evidence of such heinous crimes is very high.  So rule drafters must have assumed that the evidence had high probative value to withstand 403.  But the recidivism rates aren’t higher for sexual assault than for other crimes.  

Another assumption is that a bias exists against the victim in sexual assault cases, and a liberalization of the rules acts to counterbalance this bias.

Applicability of 413-415

Is limited, because nearly all sexual assault and child molestation cases are state cases.  Only federal where acts occurred on military bases, native american reservations, or affected interstate commerce.  So 413 is largely symbolic.

Note that California State Evidence Code has adopted 413-415.

Preliminary Fact Issues Raised by 413-415

Does prior act constitute “offense” as defined by 413?

Judge will look at description of “offense” as defined in 413(d)(1-5).

Judge decides issue under a 104(a) standard, because it’s not a relevance question, but is about whether a particular act falls under a particular rule.

Note that if prior act is deemed not an offense under 413, the proponent can only get it in under 404 (specific acts used to prove motive, etc.) or 405 (specific acts allowed to challenge opinion/reputation evidence), and its unlikely that these rules will result in admissibility because of the huge 403 danger of unfair prejudice.

Can proponent prove that D actually committed the prior act?

Standard is 104(b), because it’s a relevance issue.  If D didn’t commit prior act, then evidence about the prior act isn’t relevant.

Is prior offense of sexual assault relevant to an issue in present case?

Relevance is a low standard under 401, so in just about any sexual assault case, action in conformity with character IS relevant.

Can evidence withstand a 403 objection?

It is not clear whether 403 applies to 413 evidence.  Text of 413 says prior sexual assaults “are admissible”, not “shall be admitted”, so admission isn’t required.

But legislative history suggests that 403 doesn’t apply, and cases have followed suit.

403 balancing would look like this:

PV: if assaults took place under similar circumstances, evidence would be highly probative.

Frequency of prior assaults would increase PV

403 dangers:  unfair prejudice would be the big one, the risk that the jury’s emotional response would cloud their rational decision making.

Note that the evidence raises a propensity with character issue, but that’s explicitly allowed under the rule, so its ok.

Rule 412 – Relevance of Victim’s Past Sexual Behavior

412(a):  Evidence of a victim’s sexual behavior is not admissible in any civil or criminal proceeding involving sexual misconduct

412(b)(1): UNLESS offered to prove (a) that a person other than the accused was the source of physical evidence, (b) evidence of sexual behavior between victim and accused used to prove consent, or (c) evidence which cannot be excluded without violating D’s constitutional rights.

Rationale behind 412

Combination of low probative value and high 403 dangers warrants a flat rule of exclusion

Policy considerations, namely avoiding deterrence of reporting rape by victims who don’t want their sexual conduct to be put on trial.  Combination of low probative value and high 403 dangers warrants a flat rule of exclusion

Policy considerations, namely avoiding deterrence of reporting rape by victims who don’t want their sexual conduct to be put on trial

412(b)(1) exceptions are allowed because the probative value of the evidence in those cases is deemed to outweigh the 403 dangers

Effects of 412

Limits the uses of sexual conduct with others.  Now, can only be used to show source of physical evidence (injury, semen, etc.) wasn’t from accused.

Also, reputation evidence is excluded.

Don’t have to know 412(b)(2) – evidence in civil cases

Rule 406 – Habit and Routine Practice

Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice

Rationale for admissibility of habit and routine practice evidence

It is much more probative of action on a particular occasion than character evidence

Because habit is morally neutral, it does not have the potential prejudice of character evidence

There is often a need for the evidence (particularly in business cases, where so much action is routine practice)

No limits to use

406 places no specific limitations on the use of habit or routine practice evidence to show action on a particular occasion.

How to prove

406 doesn’t specify type of evidence that should be used to prove habit.  Typically, proponents use a habit W to testify about the party’s habit.  That W testifies to a number of specific acts or a summary based on a large number of observations that are not individually described

this testimony can be characterized as opinion testimony so long as the opinion meets the lay opinion requirements of 701.

Note that reputation evidence cannot be used to prove habit.  

This would be hearsay.  Although there is a hearsay exception for character evidence, there isn’t one for habit evidence.

Admissibility of habit or routine practice

Turns on two questions

Is the activity a habit or a character trait?

Is the evidence in a particular case sufficient to establish the existence of the habit or routine practice?

Note that this is a 104(a) question for the judge.  This makes sense, because it’s a policy question.  Also, a designation of action as habit allows admissibility of evidence that would otherwise be excluded as character.

If there is only evidence of a few instances of the party engaging in the habit, this lowers the probative value of the evidence.  In these cases, a judge may exclude it because of the risk of wasting the jury’s time or confusing them.

Note that designating something a habit doesn’t automatically get it in.  It must still be shown to be relevant.  But most habit evidence will be relevant because it will show propensity to act in conformity with that habit

Difference between habit/routine practice and character

Regularity/Routine – a habit is done with regularity or at a specific time

Specificity – something that is very particular and detailed.

Moral neutrality – something which doesn’t have negative or positive connotations

Ex:  party always wakes at 6 a.m., or always parks his car in his garage after he washes it.  Something like “always beats someone up after 4 beers” is probably not regular enough to count as a habit, and is also not morally neutral enough.

Ex:  D stops at stop signs = character; always stops at this particular stop sign = habit.  D always crosses this intersection at this crosswalk = habit, always uses crosswalks = maybe habit or maybe character, depending on how strict the judge is.

How to argue that evidence is habit instead of character

Look at existing case law and draw analogies to and distinctions from it

Relate the desired classification to the evidentiary justifications for having different rules for habit and character evidence

Ex:  if arguing character, focus on possible prejudice and weak generalization from general activity to specific action in this case.  If arguing habit, focus on probative value and need for evidence.

If evidence is not admitted as a habit, but is very probative, may get in under 404(b)(specific acts to prove motive, etc.)

Similar Happenings

No Specific Federal Rule

Human v. Non-Human Evidence

Similar Happenings Offered to Show and Institutional Policy or Practice

Applying 403 to Similar Happenings Evidence

Similar Non-Happenings

Evidence Inadmissible to Prove Negligence, Culpable Conduct, or Liability

Rule 407

Permissible Uses of Subsequent Remedial Measures Evidence

The “If Controverted” Requirement

Rule 408

Permissible uses

Statements made during negotiations

Rule 409

Admissibility of statements made in conjunction with medical and similar payments

What constitutes a similar expense

Rule 411

Permissible uses of evidence of liability insurance

· Evidence of Specific Bad Acts Not Offered to Prove a Person’s Character

· Rule 404(b)

· Rule 403

· Evidence of Sexual Assault and Child Molestation

· Rule 413

· Rule 414

· Rule 415

· Evidence of an Alleged Victim’s Past Sexual Behavior or Disposition in Sex Offense Cases

· Rule 412

· Habit and Routine Practice

· Similar Happenings

· No specific federal rule dealing with similar happenings.  Attorneys usually analogize to existing cases, such as:

· offers to prove that a tort ( has committed similar torts in the past

· ex:  evidence of prior fraud to show that ( defrauded (.

· offers in a tort case to prove that an instrumentality has caused other similar injuries

· ex:  evidence that other individuals previously fell down same staircase that ( fell down to show that ( was aware of problem and that the staircase was responsible for (’s injuries.

· offers to prove that a party has filed similar claims the past

· ex:  evidence of similar suits filed by ( alleging injuries to suggest that claims are spurious or that injuries were preexisting.

· offers in a breach of contract case to prove that a party has entered into a similar contract with the other party

· ex:  to show knowledge of terms, etc.

· offers of other property transactions to prove the value of the property

· Note that similar happenings evidence is often used to show an institutional policy or practice

· ex:  can only win a civil rights case against a municipality by showing a specific pattern of conduct or series of incidents violative of constitutional rights.

· How to admit similar happenings evidence

· Is the evidence relevant?

· If yes, does some specific exclusionary rule make it inadmissible? (like 404 or hearsay)?

· If no, does the evidence pass a 403 balancing test?

· Exclusionary rules that apply to human evidence (actions of a person)

· If the similar happenings are actions of a person to show how that person behaved on a particular occasion, the second step of admitting the evidence would turn on considerations of 404, 405, and 406 (as well as 401 and 403).

· Exclusionary rules that apply to Non-human evidence

· If the similar happenings are actions of a non-human instrumentality, and a W testifies with firsthand knowledge about the events, then the judge only looks at 401 and 403.

· 403 dangers

· May confuse the jury, in that once the proponent introduces the evidence of the similar happening, the other party might quibble about whether the two events are really similar, whether the other event actually happened, etc.

· 403 balancing standards and similar happenings

· When SH is used to prove notice of a possible defect, courts should be liberal in admitting evidence when 403 is the only barrier.  This makes sense because in notice cases, the issue is “should the ( have been aware” which doesn’t turn on similarity of the happenings.

· Ex:  prior fuel tank explosions to show that ( should have known that they were defective.

· When probative value of SH depends on the degree of similarity between the two events, courts will require higher degree.  Otherwise the probative value of the similar incidents will be too low to overcome 403 efficiency and confusion factors.

· Ex:  other cars having skidding trouble b/c of tires is only probative if you can show that this car and the other cars were skidding in similar circumstances (weather, type of road, etc.)

· Evidence of similar non-happenings

· Courts tend to exercise a high degree of control over admissibility of non-happenings evidence.  They often require evidence that the conditions were similar during the time of the non-happenings AND that there were a significant number of non-happenings.

· Evidence Inadmissible to Prove Negligence, Culpable Conduct, or Liability – Rules 407-411

· 407-411 Generally

· The following rules provide that certain types of evidence are not admissible to prove negligence or culpability or liability, but can be used to prove other matters such as ownership, control, or bias of W.

· Policy reasons for these rules

· Evidence has slight probative value

· Serious risk of countervailing 403 dangers

· Namely, misleading the jury or confusing the issues

· Allowing this type of evidence to be used against a ( would discourage individuals from socially good conduct.

· Rule 407:  Subsequent Remedial Measures.  When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction
· Defining the terms

· Subsequent remedial measure is any action that a person takes after an event to reduce the likelihood of an event’s reoccurrence.

· Measure must be taken after an event.  This event is sometimes read to mean the event that caused the current (’s injury.  But some courts would extend it to a change made before the current (’s injury, but after another person’s injury.

· Types of subsequent remedial measures include redesign, recall, changes in regulations, discipline of an employee.

· Reasons for excluding evidence of subsequent remedial measures to prove liability

· SRM have low probative value because there are many reasons why a change might be made.

· Don’t want to punish ( for attempting to avoid harm (which, in and of itself, doesn’t prove culpability)

· Permissible uses of subsequent remedial measure evidence.

· Can use SRM evidence for any reason except to prove liability, culpable conduct, etc.

· Ex:  ownership, control, to show a change was feasible, to impeach a W.

· But opposing counsel is entitled to a limiting instruction stating that the evidence cannot be used to prove liability.

· If using SRM evidence for a permissible reason, must do 403 balancing

· In practice, if SRM evidence is relevant and used to prove a legitimate purpose, it will almost always be admissible.

· Rule 408:  Compromise and Offers of Compromise.  Evidence of (1) offering to furnish, or (2) offering to accept a valuable consideration in attempting to compromise a claim which was disputed as to either validity or amount is NOT admissible to prove liability for or invalidity of the claim or amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a W, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
· Why are offers of compromise excluded?

· low probative value, because there are many reasons for negotiations or settlement offers, so won’t be probative to (’s belief in own liability.

· Policy reason for not wanting to discourage settlement talks

· Note that all statements made in the course of negotiations are barred (not just offers of compromise, but also admissions)

· But also note that if the claim (or the amount due) is not disputed, a statement of fault is admissible

· When are offers of compromise/statements of fault admissible?

· When there is no claim or dispute about the claim or amount due

· Ex:  if ( made an offer and/or statement of fault before ( made any claim, the statement would be admissible

· When the statement of fault occurs outside the compromise negotiations.

· When offered for any reason other than liability or fault

· ex:  bias, prejudice, etc.

· If using compromise evidence for a permissible reason, must do 403 balancing

· evidence offered should be relevant to a contested issue in the case to give it enough probative value to overcome a 403 objection

· In practice, compromise evidence offered for some legitimate, contested purpose is usually admitted.

· Other conduct or statements made in negotiations

· Generally not admissible (just like offers of compromise) unless offered for a purpose other than liability or fault

· But a party cannot hide evidence otherwise discoverable by bringing it up during admissions.

· Rule 409: Payment of Medical or Similar Expenses.  Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury
· Why excluded?

· Low probative value

· Don’t want to discourage parties from taking care of resulting injuries

· What isn’t excluded

· Payment evidence is admissible to prove something other than liability, even though the rule doesn’t explicitly say so

· Payment evidence offered for some legitimate, contested purpose is usually admitted

· Ex: (’s payment to prove that the injury occurred on (’s premises, when that is a contested issue

· Statements made in conjunction with payments, including statements of fault.

· Rule 411:  Liability Insurance:  Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of W.
· Why excluded?

· Very low probative value

· Don’t want to discourage parties from insuring themselves

· Permissible uses

· Where there is a permissible use, the admissibility of the evidence should depend on application of 403, which should, at the very least, require that the issue for which the evidence is offered be a contested issue in the case.

· In practice, liability insurance offered for some legitimate, contested purpose is usually admitted.

· Note that all of the above rules are generally applied only to parties, because the policy reasons for inadmissibility are not as strong for non-parties

· HEARSAY – RULE 801 AND 802

· Rule 801:  Hearsay Definitions:  The following definitions apply under this article:

· Statement.  A statement is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

· Declarant.  A declarant is the person who makes a statement

· Hearsay.  Hearsay is a statement, other than the one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

· Statements which are not hearsay.  A statement is not hearsay if:

· Prior statement by W.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is 

· inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition

· consistent with the declarant’s testimony, and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive

· one of identification of a person after perceiving the person

· Admission by party-opponent.  The statement is offered against a party and is

· the party’s own statement in either an individual or a representative capacity

· a statement which the party has manifested an adoption or belief in its truth
· a statement by a person authorized by the party to make a statement concerning the subject

· a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

· a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.

· The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under (c), the agency or employment relationship and scope thereof under (d), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under (e).

· Rule 802:  Hearsay Rule:  Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

· To determine whether a statement is hearsay

· What is the statement?

· Who is the declarant?

· Why is the statement relevant?

· In order to determine the purpose of the statement (required under 801(c)), you have to state your relevance theory.

· Ex:  Sally tells George that she saw a car run a stop light and hit a guy.  The jury could learn this info through either Sally’s testimony, or George’s testimony detailing what Sally told him.  Sally’s testimony ABOUT WHAT SHE SAW would be ok, but George’s would be inadmissible as evidence of hearsay.  His testimony would describe a statement (oral assertion) made by a declarant (Sally – the person who made the statement) other than while testifying at trial, and the statement is being offered by a party to prove the truth of the matter asserted (that the car did run the light).  

· Hearsay inadmissible in any form

· If declarant’s statement that she saw the green car cause the accident is hearsay, this means it is inadmissible if presented any way: friend’s testimony that he heard her make the statement, a letter declarant wrote containing the statement, tape recording of declarant making the statement, and even through declarant’s own testimony about her own out-of-court statement.

· But note that declarant could testify in court to what she perceived, just not what she said about it later.

· Testimonial Qualities and Testimonial Dangers

· In order for a statement to be relevant, the jury must make inferences about the declarant’s testimonial qualities.  Any testimony (particularly about an out of court statement) has the following dangers:

· Narration:  (declarant says “green car” when she meant to say “gray car”. Ambiguity is a common narration danger (W says something that doesn’t have one clear meaning))

· Sincerity:  (declarant says something other than what she believes because she wants to deceive)

· Perception:  (declarant says “the green car caused the accident” but she is colorblind, so couldn’t tell)

· Memory:  (declarant says “green car” because she forgot the car is really gray)

· Hearsay Policy Differentiates Between Witnesses and Declarants

· Why would Sally be able to come into court and testify to seeing the green car cause the accident, when a letter she wrote stating the same thing would be inadmissible hearsay?

· Lack of cross examination of declarants.  This is so important, they put it in the test of the rule.  Cross is important because it helps clarify the strengths and weakness of the witness’s testimonial qualities.  If the declarant is not testifying, the jury has no way of evaluating their testimonial qualities.

· Allowing a proponent to use hearsay evidence would keep the jury from getting access to relevant information about the source of that evidence

· Lack of ability to judge demeanor of declarants.  This is another tool the jury can use  to judge the testimonial qualities of the source of the evidence being offered.

· Witnesses are under oath.  Declarant’s statements out of court may or may not have been under oath.  Witnesses under oath more likely to be careful and truthful in statements than those not under oath.

· Requiring evidence to testify thus reduces the testimonial risks and leads to better fact finding.

· Testimonial Triangle (sort of)

· Event           Perception/Memory          Declarant’s Belief           Narration/Sincerity          Declarant’s Utterance
· What a Hearsay Statement is Offered To Prove

· Offered to prove the truth of the matter asserted

· Note that sometimes the FOC (ran the light) can be connected directly to an EE (driver was negligent), but other times additional inferences are necessary to connect to an FOC.  It doesn’t matter how many inferences you need to get to the FOC, if it is being offered to (ultimately) prove a FOC, it’s being offered for the TMA and is hearsay.

· Not offered to prove the truth of the matter asserted

· Many out of court statements are relevant for reasons other than to prove the truth of their contents.   Out of court statements proffered for these non-hearsay reasons are admissible.  If relevance does not depend on the accuracy of D’s statement, usually not hearsay.  

· Some common non-hearsay uses are:

· Effect on the listener

· Out of court statements used to prove their effect on the listener are relevant in many cases when the reasonableness of a listener’s response to warnings, notices, instructions, and threats is at issue

· Ex: evidence that mechanic warned driver that brakes were bad.  Would be hearsay if used to show that brakes WERE bad.  Not hearsay to prove that D was put on notice about a dangerous condition, and D’s failure to address the condition is therefore hearsay

· Legally operative facts

· Out of court statements which in themselves are relevant as legally operative facts, which means that the words themselves are the fact to be proven.  Common scenarios where words are legally operative facts are contracts, defamation, slander, perjury, threats, offers to sell drugs, statements forming a conspiracy.

· Ex:  Travers says to Ben “I offer to sell you this guitar for $50”, this statement is not hearsay because the words themselves prove that an offer was made.

· Other non-hearsay uses for out of court statements

· Prior inconsistent statements of a W if used to impeach

· Circumstantial evidence of D’s state of mind

· Words that are an identifying characteristic of an object

· Ex:  license plate, trade insignia

· If Out Of Court Statement Has Both Admissible and Inadmissible Purposes, Use 403 Balancing Test

· How to Get Out of Court Statements Admitted for Non-Hearsay Purposes

· Focus on relevance of the statement

· Note that if relevance isn’t predicated on ∆s testimonial qualities, its not hearsay

· Articulate the non-hearsay purpose of the statement

· Explain how that purpose satisfies a FOC

· Explain why hearsay policy is not implicated

· Examples of inadmissible hearsay offered in OJ case (5.1)

· EF:  Nicole’s statement to guard that there was a fight, she tried to leave, OJ hit her car

· IF:  There was a fight, she did try to leave, and he did hit her car

· FOC:  Motive of OJ, animosity toward particular victim

· EE:  Identity

· Declarant:  Nicole.  Testifying Witness:  Security Guard.  Theory of relevance:  If he was violent with her before, he is likely to be violent with her again, which makes it relevant to the issue of whether or not he murdered her.  This relevance theory requires that we believe Nicole’s statement, so offered to prove TMA.  So hearsay.

· EF: Nicole’s statement to her mother that OJ was following her

· IF:  OJ was following her

· FOC:  Motive or opportunity to murder her

· EE:  Identity

· Declarant: Nicole, testifying witness: her mother.  Theory of relevance:  Nicole told her mother OJ was following her, OJ was in fact following her, which is relevant to prove either motive or opportunity.

· EF:  Nicole’s statement in her diary that OJ beat her

· IF:  OJ did beat her

· FOC:  motive

· EE:  identity
· Declarant: Nicole, testifying witness:  exhibit of diary.  Theory of relevance: offered to show that she was the target of his violence, which is relevant to proving motive.

· Assertive Non-Verbal Conduct – The Intent Test

· Hearsay can be completely nonverbal, if the non-verbal conduct is attended by the person to be an assertion.

· Where conduct is intended to be an assertion there is no relevant difference between a verbal and non-verbal assertion.  Both raise the same hearsay dangers and issues.

· Ex:  police ask crowd “who stole the money”.  Woman points to ∆.  

· Intent Test under 801(a)(2)

· Was there nonverbal conduct of a person?, and

· Was the nonverbal conduct intended to be an assertion by the person?

· If yes to both, then the conduct is hearsay.

· To determine whether the conduct was intended to be an assertion

· This is a preliminary question of fact, which will be decided by the judge based on 104(a), since the fact question is not necessary to relevance.

· The burden is on the party claiming that the conduct was intended as an assertion

· Ambiguous or doubtful cases will be resolved in favor of admissibility

· Non-assertive conduct is not subject to the hearsay rule

· When conduct is not intended by the actor as an assertion, it is not hearsay, even though it may look like hearsay

· Ex:  X looks around boat before allowing family to board.  Boat sinks.  Issue is whether the boat was navigable.  X’s checking the boat out and letting family get on is not hearsay, because it is unlikely that X intended to assert “the boat is navigable” through his conduct.

· Note that this looks like hearsay because in order to be relevant, we must infer that X believed the boat was navigable, and that he was accurate.  Thus, relevance still depends on the testimonial qualities of the actor, but it’s admissible anyway.

· Absence of hearsay danger

· Non-assertive conduct has little sincerity danger.  The theory is that if the actor isn’t trying to communicate anything, then there is no risk that the actor is lying about it (low sincerity danger).

· But this is the only real difference between assertive and non-assertive conduct.  There are still the typical hearsay dangers of perception, memory and (especially) ambiguity.

· But often, non-assertive conduct is needed to provide relevant info to the jury.

· Non-assertive conduct is so pervasive in our daily lives, we would bar a lot of relevant evidence if we barred its use.

· Should non-assertive conduct be deemed not hearsay?

· Difficulty of accurate classification

· It is difficult to classify conduct as assertive or nonassertive because actors can disguise an assertion, or there may be insufficient evidence to prove intent where it actually exists.

· Danger of Ambiguity

· Conduct that is not meant as an assertion may be difficult to interpret.  And perception and memory problems will still exist.

· No Cross Examination required for non-assertive conduct

· Since cross examination is generally the most effective tool to expose perception and memory problems, it might not be so bad to require a witness that testifies to non-verbal conduct to be cross examined.

· Disguised Assertions and Unstated Beliefs

· Disguised Assertions Sometimes Hearsay

· Sometimes evidence that appears to be non-assertive conduct is in fact relevant only because of the underlying assertive behavior

· Ex:  conviction for crime relevant because it is evidence that a judge/jury believed the D was guilty, and intended to assert this with their verdict.  

· Because this belief doesn’t appear on the face of the judgment, it is a disguised assertion.  Most courts treat this as hearsay

· But note that revocation of driver’s license, which would seem to be a disguised assertion that you aren’t fit (for whatever reason) to drive is not classified as assertive (although Swift thinks it should be)

· Statements relevant to show declarant’s unstated belief usually not hearsay

· Courts are split regarding how they categorize out of court statements that are relevant to prove the truth of a declarant’s belief about an event when that belief is not the matter asserted in the statement.

· Ex:  Aiden says to Dan “that driver must be drunk” after seeing the car hit the pedestrian.  If Dan is called to the stand, is his statement hearsay?

· 801(c) is generally interpreted not to classify statements like these as hearsay

· They rely on a more literal reading of “truth of the matter asserted” requirement of hearsay.  The factual proposition (driver was driving dangerously) is different from the belief that the declarant’s words formally articulate (driver must be drunk).  

· But note that these statements contain all of the hearsay dangers of a hearsay statement, as relevance depends upon inferring what the unstated belief is, that the factual proposition is believed to be true, that the unstated belief is based on an accurate perception and memory.  But the sincerity danger may be lower.

· But intent test still applies

· If a court finds that a declarant actually intends to communicate an unstated belief, the statement will be excluded as hearsay.  But note that intent to communicate an unstated belief is a tough thing to prove.

· Burden of proving intent is on party claiming that intent exists (i.e. to the party claiming that the statement or conduct should be excluded as hearsay)

· EXCEPTIONS TO HEARSAY INADMISSIBILITY

· Process for hearsay at trial

· Proponent offers to prove a declarant’s out of court statement through a witness’s testimony or through an exhibit

· Opponent objects on hearsay grounds

· Judge must decide whether the statement is hearsay under 801 (a) – (c)

· Proponent has burden to produce foundational evidence to prove that statement falls under a hearsay exception

· Production of foundational facts is a preliminary fact question necessary to the application of a specific evidence rule, so it is determined by the judge under 104(a).

· 801(D) – HEARSAY EXCEPTIONS FOR PEOPLE IN COURT (witnesses/parties)

· Multiple Levels of Hearsay

· 805 – Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules

· 801(d) – Statements which are not hearsay.  A statement is not hearsay if:

· Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is

· inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition

· consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive

· one of identification of a person made after perceiving the person, or

· Admission by a party-opponent (see later section)

· Justifications for 801(d)(1) exceptions

· Statements made under oath and subject to cross will have low sincerity and memory risks. 

· 801(d)(1)(a) – Prior Inconsistent Statement By a Witness

· Standard:  104(a)

· Foundational Requirements

· Declarant is testifying at trial

· Declarant is subject to cross examination concerning the statement

· Contents of statement are inconsistent with testimony given at trial

· Statement was made under oath subject to penalty of perjury

· Statement was made at a trial, hearing, other proceeding, or deposition

· Declarant must testify at the trial

· Others can testify to witness’s statement

· Prior statements can be admitted through the testimony of a third person, so long as the witness has testified, was subject to cross examination about the statement, and is still available for further testimony

· 602 Personal Knowledge Requirement applies to 801(d)(1) statements

· Some courts apply the 104(a) standard to determine whether the witness has personal knowledge

· Other courts apply the 602 “sufficient to support a finding” standard

· Declarant must be subject to cross examination about the statement

· Inability or refusal to remember statement (or events surrounding statement) doesn’t mean witness hasn’t been subject to cross about statement.

· While this may make it difficult to conduct an effective cross-examination, SC in Owens said that the rule only required the minimal requirement of having the opportunity to cross examine the witness regarding the statement

· Statement inconsistent with testimony given at trial

· Generally, inconsistency will be clear from the contents alone.  Some courts have held that inconsistency is shown when a witness testifies that a prior out of court statement (made under oath, at a trial, etc) was false.

· Some courts find inconsistency in evasive answers, silence, position changes, or a reluctance to testify at trial.

· If loss of memory is fake, the court should admit prior inconsistent statement

· If the loss of memory is real, there is no clear case law how to proceed.

· Of course, how you’re going to prove this is beyond me.

· Statement made under oath subject to penalty or perjury

· Proponent must show that the statement was made under oath, the person administering the oath had the legal authority to do so, and the penalty of perjury attached.

· Statement made at a trial, hearing, or other proceeding

· Grand jury proceedings and depositions fall under this requirement

· Other interrogations (including police interrogations) do not fall under this requirement

· Justification for 801(d)(1)(a) limitations

· Oath = lower sincerity danger

· Formality of proceedings = lower narration or sincerity danger

· Lower memory risk if earlier testimony was made closer to the event than later court testimony.

· Prior inconsistent statements not within 801(d)(1)(a)

· Note that these may still be admitted to impeach the credibility of the witness, but cannot be used to prove the truth of the matter asserted.

· 801(d)(1)(b) – Prior Consistent Statements

· Standard:  104(a)

· Foundational Requirements

· Out of court declarant is testifying at trial

· Declarant is subject to cross-examination concerning the statement

· The contents of the statement are consistent with testimony given at trial

· The statement is offered to rebut a charge of recent fabrication or improper influence or motive

· Statement offered to rebut charge of recent fabrication or improper influence/motive

· Proof of such a charge will be apparent to the judge from opponent’s cross examination or from the admission of other impeaching evidence.

· Prior statement must be made before improper motive arose

· This bolsters the sincerity of admitted statements.  If all prior consistent statements made after the motive to lie arose were admitted, people might manufacture consistent statements before trial to bolster their credibility

· Ex:  Tome.  Child made statements about abuse by her father after custody was awarded to father.  In trial for abuse, SC ruled that statements could not be admitted under 801(d)(1)(b) because they were made after motive to lie arose.

· Prior Consistent Statements Not within 801(d)(1)(b)

· May be admissible for the non-hearsay purpose of bolstering the witnesses credibility, but cannot be used to prove the truth of the matter asserted.

· 801(d)(1)(c) – Admission by a Party-Opponent

· Standard:  104(a)

· Foundational Requirements

· The out of court declarant is testifying at trial

· Declarant is subject to cross-examination concerning the statement

· The contents of the statement identify a person

· The statement was made after the declarant perceived that person

· Statement must identify a person

· Statements are limited to statements about the physical characteristics of the person being identified

· So I can say:  I recognized Billy in the photo.

· I cannot say:  Billy was in the photo holding a gun.

· This requirement severely limit the scope of 801(d)(1)(c), which is construed narrowly

· Statement must be made after perceiving that person

· The exception was intended to include statements of identification made at traditional line ups.  But it is also used in other situations.

· Ex:  statements identifying a person seen again in a chance encounter, that identify a photo of a person, that identify a police sketch of a person.  

· There is no requirement of close temporal proximity between perceiving the person and the identifying statement

· So people can make 801(d)(1)(c) statements after looking at a photo.

· Justifications for Admission of 801(d)(1)(c) statements

· Identifications contained within prior statements may be more reliable than those made in court, because they were made closer to the time of actually recognizing/identifying the person.

· Note that some academics have argued that allowing admission of these identification statements may violate a criminal D’s right to due process, although the declarant is subject to cross examination regarding the statements.

· 801(d) – Statements which are not hearsay (see chart).  A statement is not hearsay if:

· Admissions by Party-Opponent.  The statement is offered against a party and is

· the party’s own statement in either an individual or a representative capacity

· a statement of which the party has manifested an adoption or belief in its truth

· a statement by a person authorized by the party to make a statement concerning the subject

· a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

· a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.

· The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under (c), the agency or employment relationship and scope thereof under (d), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under (e).

· 801(d)(2)(a) – The party’s own statement

· Standard:  depends

· Foundational Requirements

· The statement is made by a party

· The statement is offered against the party

· Statement made by a party

· Note that this is a simple test.  There are no limitations concerning the content of the out of court statement or the circumstances in which it was made.

· This means any out of court statement made in any context by any party (P or D) to any action (civil or criminal) may be admissible for the truth of the matter asserted unless otherwise objectionable, so long as the statement is offered against the party.

· Ex:  Oral statements, guilty pleas, depositions, personal documents, charts, etc.
· A party’s statement must be relevant

· Statements that contain omissions and non-verbal conduct have been deemed admissible under 801(d)(2)(a). 

· Statement offered against the party

· Proponent must believe that the statement is relevant in a way that is bad for the party.

· Preliminary fact finding on the identity of the declarant

· The issue of whether the party actually made the statement is often necessary to the relevance of the statement.  In those cases, 104(b) governs the identity question

· But 104(a) governs the hearsay policy question

· ex:  P claims D sent her a threatening letter.  D denies it.  The letter is only relevant if D wrote it, so proving that D wrote the letter is necessary to relevance AND to admittance under 801(d)(2)(a).  The book says 104(b) should govern the preliminary fact finding, since if the jury finds that the letter was not written by D, it will have no relevance to the case and its admittance could not rationally be harmful to D.

· In cases where there is more than one party on each side, a party’s admission is not admissible under 801(d)(2)(a) against anyone other than the party who made the statement, and can’t be used against his co-defendant.

· In civil cases, a limiting instruction would be appropriate to instruct the jury that the statement can only be used for its consideration of the issues pertaining to the declarant

· In criminal cases, a limiting instruction is inadequate protection for the non-declarant party, so the statement should be excluded or the trials should be severed.

· Note that the courts are split as to whether 801(d)(2)(a) allows the admission of a co-defendant if the other defendant wants it to be admitted (because it tends to prove his innocence).  Courts that refuse to do so note that the statement is supposed to be offered by an opponent, and a co-defendant is not an opponent.

· Justifications for 801(d)(2)(a)

· A party to an action cannot complain about he lack of an opportunity for self-cross-examination.  The party can choose to take the stand on direct examination and explain any statements admitted under 801(d)(2)(a).

· Some academics have been concerned that this admission of prior party statements puts pressure on a criminal defendant to abandon his 5th Amendment rights against self incrimination.  But it still applies to them

· Responsibility for one’s own statements is fair in a free society

· Statement probably served the party’s interests when made

· Others may have relied on it

· Prevents people from switching their positions cost-free

· Adversarial fairness

· May be the fairest (or only) way for proponent to prove what the opposing party said.

· 801(d)(2)(b) – Adoptive Admissions

· Standard:  mostly 104(a)

· Foundational Requirements

· A statement has been made, and the party is aware of it

· The party has done something to manifest adoption of it or to show belief in its truth

· The statement is offered against the party

· A statement has been made

· No limitation on who may make the statement that is subsequently offered against the party.

· The party has manifested adoption of/belief in the statement

· No limitation on the type of language or conduct that might be regarded as an adoption.  

· Both verbal and nonverbal behavior has been deemed an adoption

· Ex:  nodding, using statement for own advantage, signing statement, repeating statement of another.

· Adoption by silence

· Problem of using non-responsiveness or silence as evidence of adoption is that silence is ambiguous.  This ambiguity is resolved by using a 104(a) standard to determine whether the party “manifested adoption”.

· Note that if relevance depends on whether the party heard the statement (thus calling for a 104(b) standard), the judge should STILL use a 104(a) standard if the statement would be harmful to the party

· Justifications for 801(d)(2)(b)

· Same as those for 801(d)(2)(a):  Ability to get on direct and explain statements, fairness

· 801(d)(2)(c) – Admissions by Agent Authorized To Make Statement

· Standard:  104(a)

· Foundational Requirements

· Statement concerns a subject

· Statement was made by someone that the party authorized to make a statement concerning that subject

· The statement is offered against the party

· Statement by a person authorized to make such a statement

· This exemption is not limited to formal principal-agency relationships.

· The nature of the relationship and the specific task of the declarant can imply authority to speak on the parties behalf.

· Statements made by attorneys fall under this exception, even where the attorney isn’t specifically granted authority to make a particular statement.  Statements made by parents about their children also apply.

· Personal knowledge not required

· So statements based on rumor are admissible

· 801(d)(2)(d) – Admissions by Servants or Employees

· Standard:  104(a)

· Foundational Requirements

· Declarant is an agent or servant (employee) of the party

· Statement was made during this relationship

· Statement concerns a matter within the scope of the agency or employment

· Statement is offered against the party

· Declarant is an agent or servant of the party

· Partners typically treated as agents of the partnership, but not necessarily agents of each other

· Statement concerns a matter within the scope of agency/employment

· Does not require that the declarant be given the specific authority to speak

· Scope of agency does not extend to the situation where D is an eyewitness who describes an event he saw at work that has no relation to the declarant’s job or the interests of the party.  But it does extend to statements made about the declarant’s agency/employment, even if they are not made “on the job” or during the performance of duties.

· Personal knowledge not required

· So a statement based on rumor is admissible

· Similarities between (c) and (d)

· Note that many, but not all, statements fit within both (c) AND (d)

· All foundational facts for (c) and (d) determined by 104(a) standard

· Many courts do not require personal knowledge for (c) and (d)

· Some courts hold that statements made by government employees can never be offered against the government.  These statements might fall under (c) and/or (d).

· Differences between (c) and (d)

· does not require specific authorization to speak on a specific topic.  (c) does

· does not require that the statement be made during the course of the agency relationship.  (d) does.

· Justifications for 801(d)(2)(d) and (c)

· Principle rationale for (a) and (b) is that the declarant (the party) is available to testify if he wants to.  Here, there is no guarantee that the declarant will be available to testify

· Necessity

· businesses usually conduct business through agents and employers, who are often the only source of information about corporate activities

· Fairness

· parties gain advantages by using agents and employees to conduct business and third parties rely on what those people say when doing business with the company, so the company should have some accountability for the agent’s statements.

· Reliability

· Since it is the declarant’s job, one can infer that the declarant will be more careful and accurate and probably won’t make false statements that could injure his employee/principal.

· 801(d)(2)(e) – Co-Conspirators’ Admissions

· Standard:  104(a)

· Foundational Requirements

· Declarant and party against whom the statement is offered were both members of a conspiracy

· Statement was made during the course of the conspiracy

· Statement was made in furtherance of the conspiracy

· Statement offered against the party

· Declarant and party both members of a conspiracy

· No formal charge of conspiracy required for 801(d)(2)(e) to apply.  But must, of course, prove conspiracy by 104(a).

· Statement made during the course of the conspiracy

· Statements made during the concealment phase of the conspiracy do not fall within the exemption.  Concealment phase generally begins after the objectives of the conspiracy have been either met or thwarted, usually by discovery and arrest.

· But it can be difficult to determine when the concealment phase begins.

· Statement made in furtherance of the conspiracy

· This requirement is often not rigorously applied.  Declarations that are merely narrative statements of past events that do nothing to advance the conspiracy than to keep members informed (i.e. “Ben shot him) are frequently admitted

· Courts are split on whether statements to customers and to outsiders from whom the co-conspirator seeks help are admissible.

· Justifications for 801(d)(2)(e)

· Some argue that co-conspirator’s authorize the statements of other co-conspirators, but this is an artificial rationale.  A more practical rationale is 

· necessity:  because of the secrecy surrounding conspiracies, there may be no other source of information

· trustworthiness:  because co-conspirators have to be truthful to effectively “advance their criminal enterprise”.

· 803 – HEARSAY EXCEPTIONS THAT APPLY EVEN WHEN THE DECLARANT IS AVAILABLE TO TESTIFY

· General justification for 803 exceptions

· The premise for all 803 exceptions is that something about the hearsay statement (content, source, or circumstances) suggests that the statement is trustworthy.

· General 803 requirements applicable to all exceptions

· Declarant must have personal knowledge upon which to base her statement

· Opponent can attack the credibility of hearsay declarants in the same way he can attack the credibility of witnesses

· Of course, this is more difficult to do without cross-examination

· 803(1) – Present Sense Impression:  A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

· Standard:  104(a)

· Foundational Requirements

· Occurrence of an event or condition

· The contents of the statement describe or explain the event or condition

· The declarant made the statement while perceiving the event or condition, or immediately thereafter

· Declarant must have personal knowledge of the event or condition

· No corroboration requirement

· Note that the rule does not require independent corroboration of the event OR the substance of the statement

· Contemporaneous or immediately thereafter event

· Immediately thereafter has been construed as anywhere from a matter of seconds to 10 minutes after the event

· But a time lapse of one or two days has been held not sufficiently contemporaneous

· Justification for admitting 803(1) statements

· Contemporaneity leaves no time to fabricate and eliminates memory problem.

· 803(2) – Excited Utterance.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition

· Standard:  104(a)

· Foundational Requirements

· Occurrence of a startling event or condition

· Contents of the statement relate to the startling event or condition

· Statement was made by the declarant while under stress of excitement

· Stress of excitement was caused by the startling event or condition

· Declarant must have personal knowledge of the event or condition

· How to prove that declarant was under stress

· Declarant was involved in the startling event

· Declarant was visibly shaken (look at declarant’s appearance, behavior, and condition).

· Declarant didn’t make statement in response to a question

· Stress and time

· A time lag doesn’t defeat 803(2) so long as the declarant remains under stress between the time of the event and the time of the statement.  But realistically, courts will exclude statements too far removed from the event.

· General rule is that the more startling an event, the more time it’s assumed that the witness to the event would be under stress.

· “first real opportunity” allowed for many child abuse cases where hours or days elapse between the abuse and the child’s statement

· Statement must only “relate to” the event

· Note that this is a less rigorous standard than the “describing or explaining” standard of 803(1)

· Applying 104(a) to 803(2)

· Judge can use the content of the statement to establish the existence of the foundational requirements, so the statement itself can prove the foundational requirement that an event occurred

· Personal knowledge can also be proven simply by the content of the statement, and the circumstances surrounding the making of the statement, even when the defendant is unidentified.

· Ex:  random hitchhiker says “Wow!  That car must have been going 100 miles an hour!  Is admissible under 803(2) if hitchhiker appeared shaken by the event.

· Justification for admitting 803(2) statements

· Stress of excitement leaves no opportunity to premeditate or fabricate statement.

· Also lessened memory danger, since stress of excitement from a particular event generally lasts only a short time

· But note that perception, memory, and narration dangers could be increased by this increased stress.

· 803(3) – State of Mind Declaration.  Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of the declarant’s will

· Standard:  104(a)

· Foundational Requirements

· Contents of the statement must express the declarant’s currently existing state of mind at the time of the statement

· State of mind may include emotion, sensation, physical condition, intent, plan, motive, design, mental feeling, pain, and bodily health

· A state of mind, memory, or belief may NOT be used to prove the fact remembered or believed

· Existing state of mind need not be an ultimate issue in the case

· Evidence of a declarant’s existing state of mind may be just one step in the inferential process toe establish some FOC.  Inference about past state of mind and future state of mind are often made from 803(3) statements. 

· Ex:  a statement “I hate the victim” made a week before the killing or a week after the killing is admissible to prove that declarant hated the victim at the time of the murder.  

· Such statements are relevant because they are based on the generalization that strong emotional feelings about an individual are not likely to change over a relatively short period of time.

· Some belief statements also imply past acts in such a way that they are arguably not 803(3) statements

· Ex:  Kelly says “I think Jennifer will kill me.”  Sounds like a belief statement.  But in order for statement to be relevant, we must infer that Bill has a reason to think Jennifer will kill her (implies that Jennifer did something bad or scary to make Kelly fearful).  If this inference of some third party’s act is necessary to relevance, the statement cannot be admitted under this relevance theory.  Such a statement also violates 803(3) policy, because if Kelly is basing her belief on a past fact, memory and perception dangers exist.

· BUT if Jennifer’s statement was offered under the theory that (1) Kelly was afraid, so (2) Kelly is less likely to go to Jennifer’s house willingly (as Jennifer claims), it WILL be admissible under 803(3).  Hear the statement is only used to prove her fear; its relevance doesn’t rely on the existence of a past act.

· But note that admitting this statement under the second theory creates a 403 problem that the jury will use the statement to make the impermissible inference that Jennifer must have done something to make Kelly afraid.

· Future conduct of the declarant

· When 803(3) statement describes a plan or intent, it can be used to prove that plan or intent was followed through on

· Ex:  Eleanor says “I intend to go to Oakland on Monday.”  Statement can be used to prove that she still had that intent on Monday, and that she DID go to Oakland.

· Ex:  “I can’t stand Fred.  I’ll never go out with him again.”  This is an intent statement, so falls under 403(3).  Can be used to prove that declarant did not go willingly with Fred.

· Such statements are relevant because they are based on the generalization that people who plan or intend to do something generally carry out their plans.

· But note that in some cases this generalization will be too weak to support a relevance theory.  If the intent is stated too far in advance of the action, it may have little or no probative force.

· Note that the inference from statement to action (people generally carry out their plans) does not require the evaluation of the declarant’s testimonial qualities, so the inference is a relevance, not a hearsay, issue.

· 803(3) statement can only be used to prove declarant’s future conduct

· ex: Todd’s statement “I plan to go to Colorado with Hillmon” can’t be used to show that Hillmon went to Colorado. 

· Past facts contained within state of mind statements not admissible

· If a past fact is asserted in the context of a state of mind statement, the statement cannot be used to prove the truth of that past fact.

· Ex:  I’m afraid of Jim because he tried to rape me.”  The first part of the statement falls under 803(3), but the second part (“he tried to rape me”) doesn’t.

· In compound sentences like these, the judge will do a 403 balancing.  

· Here, the second half of the statement would raise bad person prejudice, and would be an impermissible use of hearsay.  So judge would exclude the entire sentence, or strike the second half of it.

· Justification for admissibility of 803(3) statements

· No perception danger because declarant is not perceiving anything outside their own mind

· No memory danger, because declarant is reporting a current mental state

· Possible sincerity risks, because there is no spontaneity requirement, so the declarant has the opportunity to fabricate

· 803(4) – Statements For Purposes of Medical Diagnosis or Treatment:  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

· Standard:  

· Foundational Requirements

· Statement must describe medical history, past or present symptoms, pain, sensations, or the inception or general cause or external sources of symptoms. 

· Statement about the cause or source must be reasonably pertinent to diagnosis or treatment

· Statement must be made for the purpose of medical diagnosis or treatment

· Who can make statement

· Anyone with a motive to provide medical information about the patient.  This may be the patient him or herself, family, friends, nurses, or doctors.

· Not limited to present symptoms

· So if I said “I had a headache yesterday” it would fall under 803(4), so long as I was saying the statement in order to receive medical treatment.

· Note that such a statement would NOT fall under 803(3), because they wouldn’t be describing a present state of mind.

· Statements must describe medical condition

· Note that there is some overlap with 803(3) here (“my leg hurts”) but that this exception covers more statements (“yesterday my leg hurt a lot”)

· Statements about the cause or source must be reasonably pertinent to diagnosis or treatment

· Statements about the cause or source can be admitted for the truth of the matter asserted only if they are reasonably pertinent to diagnosis or treatment.  Such facts should not be included, even for contextual reasons.

· Ex:  “John hit me in the head with a bat”—the identity of the person who hit you is not relevant to treatment, so that part of the statement would be stricken, but the rest would get in.  

· Ex:  But “my four year old son hit me with a bat” – the source may be relevant to the probable extent of the damage from a blow by a child.

· Molestation cases exception:  the identity of a molester is generally viewed as important to treatment/therapy, so they are admissible under 803(4).

· Note that “pertinence” is determined from the doctor’s standpoint.  The test is: “Would the reasonable practitioner want to know or ask about the source or cause of the declarant’s condition?”

· Exception for children:  Occasionally courts will require children to know that they were speaking to a doctor in order to ensure sincerity risks are low.

· Justifications for admissibility of 803(4) statements

· Lower sincerity risk because of the declarant’s desire to get proper medical treatment

· Also lower accuracy risk because of declarant’s ability to describe own symptoms. 

· Note that Swift thinks these generalizations are pretty thin. 

· 803(5) – Past Recollection Recorded:  Recorded Recollection.  A memorandum or record concerning a matter about which a witness once had knowledge but not has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

· Standard:  104(a)

· Foundational Requirements

· Declarant is testifying as a witness

· Statement is in the form of a memorandum or record

· Statement concerns a matter about which the witness cannot remember sufficiently to testify fully and accurately

· Witness once had personal knowledge of the matter

· Statement was made or adopted when the matter was fresh in the witness’s memory

· Statement correctly reflects witness’s knowledge

· Contents of the statement

· NO limit on subject matter

· Declarant must testify as a witness

· This requirement is unique within the 803 exceptions, none of which require the declarant to testify but this one.

· Multiple Declarants can create a memo or record

· When it takes more than one person to make a record of events occurring outside of court, the document contains multiple levels of hearsay.

· The foundation can still be completed if both the original observer and the later recorder of the information contained in the record both testify about the observing and recording process.

· But the recorder must only copy, not interpret, what the observer says

· If the recorder plays an interpretive role, there is a greater risk that what is recorded will be different from what was fresh in the mind of the witness who has not forgotten the event.

· If 803(5) is used for both levels of hearsay (observer and recorder), both declarants must testify.

· If they don’t both testify, other rules can be used in conjunction with 803(5) to admit the hearsay.

· 803(6) and multiple levels of hearsay

· If the recording was routine, or was made as part of a regular business activity, the recorder’s hearsay may be admissible under 803(6).

· Memo/record made with personal knowledge and fresh memory

· If witness remembers making the written recollections, he or she can usually verify personal knowledge and fresh memory

· If the witness cannot remember making it, the record’s own contents, or the testimony of someone who saw the record being made may be able to testify that the witness had personal knowledge and fresh memory at the time

· Statement can be made OR adopted by the witness, but still must reflect the witness’s own fresh memory

· How to define “fresh memory”

· Courts vary in their interpretation.  The time lapse between observing an event and making the statement has been interpreted broadly (allowing a lapse of several years)

· If there is additional evidence (lack of a motive to misrepresent, clarity of statement, detailed statement), the court is usually more lenient about determining that a declarant’s memory was fresh.

· The record reflect the witness’s knowledge correctly

· How to prove correctness

· The record itself may contain information relevant to its accuracy.

· Statement signed by witness may say “This is an accurate statement to the best of my recollection”.

· Record may only be read to the jury

· Cannot be admitted as an exhibit, unless offered by an adverse party

· Justifications for admitting 803(5) statements

· Less memory danger, because the statement was made while fresh in declarant’s memory.

· Less sincerity and narration danger, because statement is required to correctly reflect the witness’s knowledge.

· Need:  The absence of adequate memory creates the need for admission, since the declarant can’t testify to the information in the record.

· 803(5) past recollection recorded is DIFFERENT from refreshing someone’s present recollection

· When a witness initially cannot recall something, an attorney can refresh the witness’s memory by presenting that witness with a document or exhibit that the examiner thinks may jog the witness’s memory.

· There are no limits on the type of item that may be used to refresh someone’s present recollection on the stand, but there are specific limitations on the type of memos or records that can be used as a past recollection recorded.

· But use of a document to refresh memory is NOT using the document as evidence.

· 612 – Writing Used to Refresh Memory.  If a witness uses a writing to refresh memory for the purpose of testifying either (1) while testifying, or (2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness . . . 

· Effect of 612 is to allow the opposing party to discover any document that a person looks at in preparing for testimony in a trial or deposition, including documents covered by a privilege

· 803(6) – Business Records.   Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of the preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

· Standard: 104(a)

· Foundational Facts

· Statement is in written or recorded form

· Record concerns acts, events, conditions, opinions, or diagnoses

· Record was made at or near the time of the matter recorded

· Source of the information had personal knowledge of the matter

· Record was kept in the course of regular business activity

· It was the regular practice of the business activity to make the record

· ALSO requires a specific foundation witness (custodian/other qualified witness)

· Judge has discretion to exclude evidence if the source of the information shows a lack of trustworthiness.

· Business record defined broadly

· Very broad definition of business, and there are few concrete limitations on the contents or types of documents that fall under the exception

· Note:  courts do not treat people as being in the business of being consumers

· Computer generated reports allowed so long as person who enters info in system testifies as foundation witness and computer software is accurate.

· Personal knowledge and near contemporaneity are required

· The original source of the information contained within the document must have personal knowledge and must start the process of making the record at or near the time that he observed the matter.

· This person can make the record alone, or can transmit the relevant information to others who record the information.

· Record made pursuant to a business duty

· A record is made pursuant to a business duty if making the record is

· An activity within the customary business purposes of the enterprise, and

· A “regular practice”, meaning that making the record happens systematically and repeatedly

· Every declarant reflected in the record must be offering the information pursuant to a business duty.

· This means that when a record contains multiple levels of hearsay, each hearsay declarant must have a business duty to transmit the information to the record keeper.

· Ex:  in damage report, bystander says he saw delivery truck get into a collision.  This statement isn’t admissible under 803(6) because bystander has no business duty to report collision.

· But note that if some declarants don’t have a business duty to transmit info, their statement may be admissible under another hearsay exception.

· So bystander’s statement may be admissible under 803(1) if it just happened.

· Records can be excluded if source of info suggests untrustworthiness

· Judge has discretion to exclude records if circumstances indicate lack of trustworthiness.  Opponent has burden of showing untrustworthiness, and can do so by showing:

· Records prepared just for litigation

· Original source of information is unclear or unknown

· Record is irregular or contains serious mistakes or inconsistencies.

· Records containing opinions or diagnoses

· Can be admitted, but opponent may not have the opportunity to cross-examine the person who gave the opinion or diagnosis, which makes it hard for jury to judge bases for opinion.  

· But opponent of evidence can keep it out by arguing:

· 702 – opinion giver not qualified as expert

· 705 – impossible to comply with requirement that bases for expert opinion be disclosed

· 403 – probative value substantially lowered because of uncertainty of opinion giver’s expertise and risk of jury giving it undue weight.

· Justifications for admissibility of 803(6) business records

· Necessity:  because business records are often made by several people, it is incredibly cumbersome, and often impossible, to call all of those people as witnesses

· Reliability:  if a record is made for business purposes, it is most likely reliable (if its not, the business would suffer)

· Opponent has an opportunity to cross-examine the custodian about the record

· Judge has discretion to exclude any records that indicate untrustworthiness on a case-by-case basis.

· 803(8) – Public Records or Reports.  Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth 

· the activities of the office or agency, or

· matters observed pursuant to a duty imposed by law as to which matters there was a duty to report, 

· excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or

· in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law

· unless the sources of information or other circumstances indicate lack of trustworthiness.

· 803(8)(a) – Record Of The Activity Of The Office

· Foundational requirements

· Statement is in the form of a record or report from a public office or agency

· Contents of the record involve the activities of that office or agency

· Declarant must have personal knowledge of report’s contents

· Judge has discretion to exclude if report shows lack of trustworthiness

· Contents involving the activities of agency include:

· Agency’s “housekeeping” functions, such as personnel records and budget info

· Records of official activities, such as registries, statistics, and minutes of public hearings

· No contemporaneous requirement

· No requirement that report be made at or near time of event

· 803(8)(b) – Matters Observed Pursuant To Duty Imposed By Law

· Foundational Requirements

· Statement is in the form of a record or report from a public office or agency

· Contents of the record include matters observed and recorded pursuant to a duty imposed by law

· Declarant must have personal knowledge of contents of record

· Judge has discretion to exclude if reports shows lack of trustworthiness

· Limited use allowed in criminal cases

· Prosecution can’t use reports created by law enforcement against a criminal defendant

· But defendant CAN use such reports against the government

· Who is considered “law enforcement”?

· Old Standard:  Oates held that law enforcement was defined broadly to include any officer or employee of a governmental agency which has law enforcement responsibilities

· Ex:  chemist at US customs service counts

· Modern Standard:  Many courts have interpreted law enforcement personnel more narrowly.  Some only admit:

· Employees who act in a prosecutorial function.  This is defined as individuals whose functions are similar to police officers.

· Ex:  customs records, records of fire code violations, records of drivers’ license tests, tickets for parking/moving violations.

· Records of routine and regular activities of cops.  These reports considered reliable because they are routine and not made in an adversarial setting

· Ex:  records of serial numbers, reports of time and date of crimes (but not facts involved), 911 logs. 

· Defining “duty imposed by law”

· determining whether a declarant has a “duty to report” information contained in record will be done by looking at the nature of the agency employing the declarant, its authority, and the duties of the particular declarant to file the report.  But the declarant MUST have an obligation to file the report.  It can’t be discretionary.

· Police records not within 803(b) or (c)

· May not qualify for admission under any other hearsay exception.

· 803(8)(c) – Factual Findings in Investigative Reports

· Foundational Requirements

· Statement is in the form of a record or report from a public office or agency

· Contents of report include factual findings resulting from an investigation authorized by law

· Judge has discretion to exclude if reports shows lack of trustworthiness
· Limited use allowed in criminal cases

· Just like in (8)(b), the prosecution can’t use reports created by law enforcement against a criminal defendant

· But defendant CAN use such reports against the government 

· Defining “factual finding”

· Generally defined broadly.  Include traffic tickets, accident reports, safety and diagnostic studies relating to public health, reports and studies about housing, findings of official misconduct.

· Opinions contained within reports are admissible (considered factual finding) so long as they are based on a factual investigation.

· No personal knowledge required of declarant

· Opinions and conclusions in record may rest on information outside the investigator’s own firsthand knowledge.

· Allows a broad range of sources to give admissible info to investigator

· Sources don’t need to be operating under public duty

· Statements of inadmissible hearsay sources admissible

· Not admissible for their truth, but admissible as basis for investigative findings.  This is necessary so that jury can evaluate reasonableness of investigator’s findings.

· But note risk that jury will impermissibly use hearsay statements for TMA.  Judge may redact part of the statement, offer a limiting instruction, or exclude the statement entirely if the 403 dangers are too huge.

· General exclusionary clause

· Applies to all 3 subsections. 

· Factors that may pertain to lack of trustworthiness

· Timeliness of investigation

· Special skill or experience of official

· Whether a hearing was held and the level at which it was conducted (preliminary?)

· Motivation problems of agency (is it neutral?)

· Scope of the investigation (failure to interview key sources?)

· Importance of investigation to public

· 803(22) – Judgment of a Previous Conviction.  Evidence of a final judgment, entered after a trial or upon a plead of guilty (not nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment

· but not including judgments against persons other than the defendant, when offered by the government in a criminal prosecution for purposes other than impeachment.

· Foundational requirements

· Judgment must follow a criminal trial or guilty plea

· Judgment must be for a crime punishable by death or more than 1 year in prison

· Judgment must be offered to prove the truth of a fact essential to the judgment in the current trial

· Judgment offered against defendant must be a judgment against that defendant, unless it is offered for impeachment.  If it is offered for impeachment, any witness’ previous convictions are relevant.

· Clear factual basis for previous conviction required

· It must be clear from the verdict what facts were necessarily decided by the jury in order to find the defendant guilty.

· Justifications for admissibility of previous convictions in a criminal trial

· “beyond a reasonable doubt” standard suggests that judgment is reliable.

· This is why previous civil judgments against defendants are not admissible, because standard is lower.

· 803(21) – Reputation of Person’s Character.  
· Covers only hearsay aspect of this kind of evidence

· It is assumed to be trustworthy when the topic is such that the facts are likely to have been inquired about and that people with personal knowledge have disclosed facts that have been discussed in the community

· 804 – HEARSAY EXCEPTIONS REQUIRING THE UNAVAILABILITY OF THE DECLARANT

· 804 offers four hearsay exceptions that can be used only when the declarant is unavailable.  The Advisory Committee Notes say that the main difference between these exceptions and those of 803 is that 804 exceptions are considered to be less reliable, so we require the use of a witness to present the testimony (and be subject to cross-examination) if at all possible

· When is a witness unavailable

· 804(a) contains a broad definition of unavailability that applies to all 804 exceptions.  

· The decision about whether or not a witness is unavailable is a 104(a) question for the judge.

· 804(a) – Definition of unavailability.  “Unavailability as a witness” includes situations in which the declarant

· is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement

· persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so

· testifies to a lack of memory of the subject matter of the declarant’s statement

· is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity

· is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance or testimony by process or other reasonable means

· A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

· Preference of Evidence

· 804(a)(5) makes clear that when the declarant is absent (but not dead), a proponent of 804 evidence must first use the declarant’s former testimony or deposition.  If none exists, the proponent must attempt to take a deposition of the and seek the declarant’s attendance as a witness before declarant will be deemed unavailable.

· Things that DON”T count as unavailability

· Pleading the 5th Am. (without judge’s ruling as valid)

· Pleading the 5th WILL suffice to prove unavailability if the judge rules that the witness’s assertion of privilege under the 5th is valid.  If the judge so rules, the witness is unavailable under 804(a)(1).

· Note that if a witness is already in jail for a crime, he can’t assert 5th amendment privilege against self-incrimination because he can’t be re-incriminated if he has already been convicted of the crime. 

· Failure to cross-examine witness

· So long as there was an opportunity to cross (even if that opportunity is not taken), the witness is not unavailable.

· Proponent cannot “purposefully” make witness unavailable

· If witness is unable to, or refuses to, testify because of the conduct of the proponent of a hearsay statement, that witness will not be deemed unavailable.

· 804(b)(1) – Former Testimony.  Testimony given as a witness or in a deposition (about any cause of action, same or different) is admissible if:

· the party against whom the testimony is now offered had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.
· A predecessor in interest (in a civil case only) had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination

· .Foundational Requirements

· Statement must be testimony given at a hearing or in a deposition

· If the current case is a criminal case, the party against whom the statement is being offered must have has an opportunity and similar motive to develop the testimony at the prior hearing/deposition by examining the witness.

· If the current case is a civil case, either the party against whom statement is being offered or a predecessor in interest must have had opportunity and similar motive to develop testimony at the prior hearing/deposition by examination.

· Predecessor in interest

· Someone who has the same rights and interests in the issue in the case (property, contract, etc)

· Recent cases have construed PII broadly, so that parties with the same motive in the first trial (i.e. to prove a fire was an accident) have been held to be PII’s.

· PII’s not allowed to be proxy for a criminal defendant

· The issue here is the criminal defendant’s 6th Amendment right to confront and cross-examine witnesses.

· Opportunity and similar motive to develop testimony

· Similar motive is determined by looking at factual issues in dispute in the first and second proceedings.  Note that there is no requirement that the legal issues be the same in the two trials.

· Opportunity will usually exist in any hearing or depo, but sometimes courts have not found opportunity where:

· Party was tried in absentia, judge didn’t allow cross-examination, impeachment information unavailable at first trial.

· Justifications for admitting former testimony

· Necessity:  because all 804exceptions require unavailability before the statements are admissible, the choice is between using former testimony or nothing.

· Lower sincerity risk:  Supposedly because statements are given under oath, within formal court setting, etc.

· 804(b)(3) – Statements Against Interest.  A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would have not made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused in snot admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

· Standard:  104(a)

· Foundational Facts

· Content of the statement at the time it was made was:

· Against the pecuniary interest of the declarant

· Could subject the declarant to civil or criminal liability

· But if the statement exposes the declarant to criminal liability AND is offered to exculpate the accused, evidence of corroborating circumstances that clearly indicate the trustworthiness of the statement must be offered

· Could render invalid a claim held by the declarant

· Statement was against any of the above interests of the declarant to an extent great enough such that a reasonable person in the declarant’s position would not have made such a statement unless it was true.

· Declarant must have personal knowledge of the against-interest fact

· Content against interest

· Usually it will be obvious from the content of the statement that it is against interest. 

· Ex:  mark tells his friend he lost a lot of money last week.  The fact of losing money is against mark’s pecuniary interest.

· Note that some statements may initially seem against interest but really are not

· Ex:  man confesses to crime in exchange for lenient treatment.  Not against interest.

· Distinct from 801(d)(2)(a)- party admissions

· 804(b)(3) applies to anyone, not just a party.

· typically not offered against the person who made the statement (who is unavailable), but against someone else.

· Justifications for admissibility of statements against interest

· Circumstantial guarantee of trustworthiness, because it is assumed no one would make a damaging statement if it weren’t true.

· Note that swift thinks that lots of seemingly against interest statements will be lies made for ulterior motives.

· 804(b)(6) – Waiver By Misconduct.  A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

· Standard:  104(b)

· Foundational Facts

· Declarant must be unavailable

· Declarant’s unavailability must be because of a party’s wrongdoing

· Misconduct defined broadly

· The rule was designed to deal with witness tampering.  Note that if a witness is threatened and refuses to testify, any statements that witness makes are admissible under 804(b)(6).

· Justifications for 804(b)(6)

· Fairness – Parties should not benefit from witness tampering.

· Concerns about 804(b)(6)

· Rationale is one of fairness, not of trustworthiness of statements themselves, so this rule might let in statements that aren’t trustworthy

· Also concerns that 104(a) standard for determining whether wrongdoing has been committed is too low.  Some have suggested that it should be decided by “clear and convincing evidence” standard.

· 807 – Residual Exception.  A statement not specifically covered by Rule 803 or 804, but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule if the court determines that:

· the statement is offered as evidence of a material fact

· the statement is more probative on the point for which it is offered than any other evidence that the proponent can procure through reasonable efforts, and

· the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.

· But a statement may not be admitted under this exception unless its proponent makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.

· Standard:  104(a)

· Foundational Facts

· Statement must have circumstantial guarantees of trustworthiness

· These guarantees should be “equivalent” to the exceptions in 803 and 804

· The statement is offered to prove a material fact

· The statement is more probative on the point for which it is offered than any other evidence that can be secured through reasonable efforts

· Admission will serve the general purposes of the rules and the interests of justice

· Notice is given to the opponent

· Not a categorical exception

· No requirements about identity of declarant, content of statement, or circumstances surrounding statement.

· Offered to prove material fact

· This just means that statement must be relevant

· More probative than other reasonably available evidence

· Means that you have to try at least to obtain non-hearsay evidence.  

· While there is no textual requirement that the declarant be unavailable, it is considered an informal requirement because live testimony is always more probative than hearsay statement. 

· Must prove trustworthiness of testimonial qualities before admissal

· Shown by context of statement, who made it, to whom, when made.

· Also helps to show independent corroborating evidence that the facts asserted in the hearsay statement are probably accurate

· “equivalent” trustworthiness to 803 and 804

· often proven by analogizing the hearsay to an existing exception

· Types of statements often admitted under 807

· “near misses” – statements that almost, but not quite, fit under a traditional exceptions.  There is no strict “near miss” prohibition for a hearsay statement that almost, but not quite, fits under one of the categorical hearsay exceptions.

· Note that swift doesn’t think near misses should be allowed to get in under 807.

· Justifications for admissibility under residual exception

· Necessity and admissibility

· Problems with the residual exception

· Too often used as a “catchall” that allows the total erosion of the hearsay rule.

· HEARSAY AND THE CONFRONTATION CLAUSE

· 6TH Amendment:  In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.

· If the 6th amendment was read literally, it would never allow hearsay without the declarant testifying as a witness (subject to cross)

· The Supreme Court, of course, reads the amendment more broadly, and has held that the Confrontation Clause bars some, but not all, hearsay testimony against a criminal defendant.

· Cases determining what kind of hearsay doesn’t violate the CC

· Ohio v. Roberts (1980):  Supreme Court had created a rule describing when hearsay could be admitted in a criminal trial.  Hearsay was admissible where:

· Declarant was unavailable to testify as a witness

· Hearsay statement was super trustworthy

· Court said that hearsay statement was super trustworthy where it fell within a firmly rooted hearsay exception, or where the proponent could show particularized guarantees of trustworthiness.

· White v. Illinois (1992):  Supreme Court changed the Roberts test, and held that the hearsay declarant did not need to be unavailable in order to get hearsay admitted against a criminal defendant.  The court kept the second prong, however, and still requires that the hearsay fall within a  “firmly rooted” exception or satisfy “particularized guarantees of trustworthiness”, in order not to violate the confrontation clause

· Firmly rooted

· Defined by white court as (1) how long the exception has been around, and (2) how widespread the adoption of the exception has been by the states.

· All exceptions are firmly rooted except 807 (residual exception), 804(b)(3) (residual exception), and the new exceptions for child declarants.  Statements under these exceptions require particularized guarantees of trustworthiness before they will be admitted in a criminal trial.

· Impeaching the credibility of a witness is always relevant

· Because whatever FOC the witness offers is made less probable if the witness’s credibility is weakened.

· Some types of impeachment might be disallowed under 403, but never under 401

· Note that credibility isn’t just truthfulness, but covers all testimonial qualities.

· Problems with White rule

· Many of the firmly rooted categories DO depart from the general rule, such that cross examination isn’t required.  But this doesn’t make much sense in a criminal trial unless the hearsay is the only way to get the evidence in.

· Court says hearsay in White has an authenticity all its own, that can’t be captured by testimony.  But this argument is specious, since you can require the declarant to testify AND introduce the hearsay.

· White court says that the defendant can call the declarant if they really want her to testify.  But no defense lawyer would do that ever.

· Corroboration

· Plays NO ROLE in making admission/exclusion decisions.  It is only used to determine whether a statement is hearsay or not (?)

· IMPEACHMENT AND REHABILITATION WITH CHARACTER EVIDENCE

· In General

· Types of impeachment evidence

· Evidence that a witness has a character trait of untruthfulness.

· Showing that a witness has a bias or interest in the case.

· Attacks on other testimonial qualities such as the witness’s narrative or perceptive abilities.

· Proof of witness’s inconsistent statements (suggests that a witness is inaccurate)

· Evidence offered only for impeachment

· If evidence is not relevant to the case at hand, or is impermissible for some other reason (hearsay, character), it is only admissible for impeachment, not for substantive purposes like TMA.

· Consequences of admitting such evidence:

· Opposing party is entitled to a limiting instruction

· Proponent cannot rely on that evidence as substantive proof of disputed facts in her closing argument.


· Rule 608 – Evidence of Character and Conduct of Witness.  

· Opinion and Reputation Evidence.  The credibility of a witness may be attached or supported by evidence of character in the form of opinion or reputation, but subject to these limitations:

· the evidence may refer only to character for truthfulness or untruthfulness, and

· evidence of truthful character is admissible only after the witness’s character for truthfulness has been attached by opinion or reputation testimony or otherwise.

· Specific instances of conduct.  Specific instances of conduct of a witness, for the purpose of attack or supporting the witness’s credibility by means of character evidence, other than the conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.

· They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness

· concerning the witness’s character for truthfulness or untruthfulness, or

· concerning the character of for truthfulness or untruthfulness of another witness as to which character the witness being cross examined has testified.

· Can’t use extrinsic evidence under 608(b)(1)

· This means the examiner is bound by the answer of the witness if she asks a question concerning the witness’s character for truthfulness.

· Rationale:  waste of time.  If impeaching party allowed to introduce extrinsic evidence, opponent would have a chance to rebut, etc.

· Also, the examiner must have a good faith reason for believing that the witness actually did the past act

· Specific acts must relate to character for truthfulness

· Can’t prove generally bad moral character

· Probative value of such evidence will depend on many factors, including the remoteness of the past act (since what you’re trying to prove is the witness’s character for truthfulness now on the stand).

· What past acts suggest untruthfulness?

· 608(b)(2) Spectrum of Crime

· Violence     sex crimes     drugs        theft      bribery
   forgery
     fraud
    perjury

· (609(a)(2) crimes)
· 403 concerns with using specific acts to prove untruthfulness

· low probative value (due to remoteness in time, or type of act)

· unfair prejudice

· particularly true if the witness is a party

· waste of time and condusion of the issues

· improper use

· 609 – Impeachment by evidence of conviction of crime.  

· General Rule.  For the purpose of attacking the credibility of a witness:

· evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to rule 403, if the crime was punishable by death or imprisonment in excess of one year

· and the evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effects to the accused, and

· evidence that any witness has been convicted of a crime shall be admitted if it involves dishonesty or false statement, regardless of punishment.

· Time limit.  Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, 

· unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.

· No prohibition against the use of extrinsic evidence

· Balancing under 609(a)(1)

· Court must do a balancing test to determine admissibility.  

· Balancing test for criminal defendants is reverse 403 (probative value has to substantially outweigh huge 403 dangers).

· Common 403 dangers that arise here are bad person prejudice, impermissible use.

· Balancing test for all other witnesses (including civil defendants) is regular 403.

· Note that there is no real impermissible use problem with non-party witnesses, because there’s no way the jury can use the information, except to disbelieve the witness, which is permissible use.

· Determining which past convictions fall under 609(a)(2)


· Violence     sex crimes     drugs        theft      bribery
   forgery
     fraud
    perjury

· (609(a)(2) crimes)
· Many courts look to underlying details of the crime, not just categories

· Theft and bribery can be 609(a)(2) crimes if the facts suggests dishonesty.

· Automatic admissibility of 609(a)(2) convictions

· Judge has no discretion to exclude

· Time limit still applies

· No requirement of minimum penalty

· Conviction is hearsay, but falls under 803(22)

· Hearsay because conviction is manifestation of jury/judge assertion that the witness did the acts essential for conviction. 

· 803(22) allows a hearsay exception for convictions for crimes punishable by imprisonment for more than one year.

· Rationale for 609(1)

· Prior convictions deemed to be more certain.  Have already been proved in court, so less of a concern for a mini-trial to determine if the act happened (which is the concern in 608(b))

· Swift doesn’t really buy that convictions, even 609(a)(2) ones, are very probative of truthfulness, and they carry a huge prejudice.

· Other Impeachment Techniques

· Bias, Interest, and Corruption

· Can use extrinsic evidence to prove bias (Abel), but must still withstand 403.

· Tough to tell between bias and character sometimes

· Mental or sensory incapacity

· Relevant to casting doubt on witness’s credibility (testimonial qualities)

· Any fact relating to the witness’s testimonial qualities (in general or on the occasion in question) is relevant to impeach the witness.

· Extrinsic evidence is allowed to prove mental/sensory incapacity

· Contradiction

· Contradiction is proven by examiner introducing evidence that contradicts something the witness has said.

· Such evidence doesn’t specifically attack the witness’s testimonial qualities, but casts doubt on all of them.  If the witness is wrong about one thing, suggests that she may be wrong about other things.

· Ex:  W says she was wearing a yellow dress.  It would contradict her testimony to establish that she was wearing a blue dress.

· Types of Impeachment and Relevant Rules

· EVIDENCE
· APPLICABLE RULE

· Character
· 404(a)(3) allows cross-ex’er to use character for impeachment purposes 

· 608

· 609

· Bias and Interest
· 401/403

· Weaknesses in perception, memory, narration
· 401/403

· Prior inconsistent statements
· Some admissible for their truth under 801(d)(a).

· If not, still relevant under 401/403 to show unreliability of testimonial qualities, not TMA.

· Of course, opponent will raise issue that statements will be used for TMA

· LAY OPINIONS

· 701 – Opinion Testimony By Lay Witnesses.  If the witness is not testifying as an expert, the witness’s testimony in the form of opinions or infrerences is limited to those opinions or inferences which are:

· rationally based on the perception of the witness, and

· helpful to a clear understanding of the witness’s testimony or the determination of a fact in issue.

· Standard:  104(a)

· Foundational Requirements:

· 702 – Testimony By Experts

· Scientific or Specialized Evidence

· 704 – Opinions on an Ultimate Issue

· 705 – Disclosure of Facts or Data Underlying Expert Opinion

· 703 – Bases of Opinion Testimony By Experts











