POLICY

A.  Why have Rules of Evidence:

1.  Control juries (evidence of distrust of juries)


2.  Serve various policies (e.g., rules on burden of proof and presumption)



a.  Gives parties advantages/disadvantages


3.  Serve extrinsic policies (e.g., policies not involved w/ a particular dispute – like law of privilege, e.g.,



marital privilege to preserve marriage)


4.  Promote accurate factfinding (e.g., juries give character evidence too much weight)


5.  Help set boundaries at trial – control scope and duration

B.  CHIEF KINDS OF EVIDENCE

1.  Oral Testimony:



a.  FRE 611(c):  Can’t usually use leading questions on direct (but sometimes can be asked under




FRE 611(b) – like for hostile witnesses)




1.  Leading questions OK on cross-x



b.  Cross-Examination:  Limits w/in bounds of relevance/scope of direct examination




1.  Promotes finding truth (traditional view)




2.  Scope limitation can be altered by judge




3.  “Scope of direct”





a.  Narrow View:  Confined to points raised on direct





b.  Wider View:  Limited to transactions(s) described





c.  Possible Bias:






1.  Wide View:  Always allowable






2.  Narrow:  Objectionable – if about collision btwn. 2 cars and q’s re:







relationship btwn W. and party – direct examination was about







whether light was red or green – then not allowable





d.  Criminal Trials:






1.  If D. waives 5th:







a.  General View:  Prosecutors confined to tight notion of scope








of direct







b.  D. can’t testify on direct then claim 5th on cross-x





e.  Some states allow cross-x on any issues in the case


2.  Real Evidence:



a.  Tangible evidence that is somehow relevant to the dispute (e.g., the tire that blew out)




1.  Must authenticate item (show what it purports to be)


3.  Demonstrative Evidence:



a.  Object specially created for trial (e.g., diagram)




1.  Often allowed to make more clear/understandable evidence that is produced




2.  May give limiting instruction --- only illustrative of other evidence


4.  Writings: (e.g., written contract; medical records)

C.  CONTROLLING THE INTRODUCTION OF EVIDENCE:


1.  Objections:



a.  Timely



1.  Form of question:  Before witness answers




2.  Response:  Motion to strike answer



b.  Basis:  Must specify basis for objection (helps trial judge + adverse party to cure)


2.  Motions in Limine:



a.  Motions in advance of trial w/ knowledge of what evidence is likely (judge resolves if evidence




will be admissible)




1.  Usually focuses on decisive evidence (affects decisions to plea/settle)




2.  Conditional Rulings – Q’s still abstract – judges don’t like




3.  No interlocutory review (rarely interlocutory appeal will be granted)


3.  Successful Objections:



a.  Proponent makes “offer of proof”:




1.  Offer evidence outside jury to show what would happen if evidence allowed





a.  Puts appellate court in better position to review





b.  Failure to make offer of proof = usually fatal for preserving on appeal


4.  Evidentiary Rulings on Appeal:



a.  Harm of Error:




1.  Must show error was not harmless = significant possibility that the mistake affected





the result


b.  Reversible Error


c.  Plain Error:




1. Mistake so fundamental/obvious – should have been obvious to trial judge even w/out





objection



d.  Constitutional Error:




1.  Ruling leads to violation of constitutional rights





a.  No reversal if prosecutor shows beyond reasonable doubt error didn’t affect






result


5.  Instructions:



a.  Curative:  To fix admissions problems



b.  Limiting:  To insure evidence considered only for purpose for which admitted




1.  Usually only get if error objected to and evidence not excluded or struck


6.  Circumstantial Proof:



a.  Proof that depends on probabilistic inferences:  Overall probability of guilt/liability must




be greater than standard of proof




1.  EXAMPLE:  Woman robbed + strangled.  Among other evidence, bottom portion of





stockings found under body.  Tops found in D’s apartment.  = Admissible b/c





little other explanation



b.  Doesn’t necessarily establish point – b/c there may be other explanations (vs. direct 




evidence – which establishes the point for which it is offered)

RELEVANCE
FRE 401:  Tendency to make existence of any fact of consequence more or less probable than


without the evidence

FRE 402:  All relevant evidence is admissible
A.  Standard:

1.  Judge must consider:



a.  Materiality:  Is item offered to prove a fact of consequence to the case



b.  Relevance Theory

2.  Background Information:



a.  Usually gets in “as an aid to understanding”


3.  Evidential Hypothesis:  Chin of inferences that make evidence relevant w/in FRE 401



a.  ELEMENTS:




1.  General Premise:  Proposition of general knowledge about the ways of the world or





human nature




2.  Specific Premise:  Linking proof to general premise




3.  Conclusion toward which the evidence points


4.  Evidence of efforts to avoid capture:



a.  Usually admissible:




1.  Infer consciousness of guilt →→ to consciousness of guilt of offense charged →→ to





inference of actual guilt





a.  Might depend on reasonableness of assumption that D. knew he was under






investigation – inference becomes weaker as time lapses btwn. alleged






crime and flight


5.  Greusome Photographs (State v. Chappel)



a.  Doesn’t matter if not disputed – still relevant 




1.  CA:  Must bear on disputed issue



b.  Relevance:




1.  Prove corpus delicti




2.  Identify victim




3.  Show nature and location of fatal injury




4.  Determine degree of atrociousness of fatal injury




5.  Corroborate state’s theory of how + why homicide committed



c.  Still might be kept out under FRE 403


6.  Relevance of Probabilistic Analysis:



a.  Joint probability is figured by multiplying probability of 2 independent events
B.  CONDITIONAL RELEVANCE

1.  FRE 104(a):  Preliminary questions concerning qualification of person to be witness + existence



of privilege + admissibility of evidence – determined by court subject to (b)


a.  STANDARD:  Preponderance of the evidence


b.  Judge can take inadmissible evidence into consideration (other than privileged evidence)




1.  Can take credibility of W. into account


2.  FRE 104(b):  When relevance turns on fulfillment of condition of fact, court shall admit subject to



into. of evidence sufficient to support finding of fulfillment of condition – then jury decides


a.  When relevance of answer depends on how some other factual issue is resolved – jury 




decides both questions



1.  EXAMPLE:  X and Y at scene.  X will shortly suffer serious injury.  Y shouts warning.





At trial, when X injured, D. offers to show Y warned.  If jury believes, D. isn’t





liable.  FACT ISSUE:  Did X hear the warning – if X didn’t hear, evidence





of shouting not relevant.





a.  D. must offer:






(1).  Evidence that Y shouted warning






(2). Evidence that X heard it





b.  Jury then decides if X heard it then attaches appropriate significance




2.  EXAMPLE:  Bike broke.  Tested by engineer 2 years after accident.  Found plastic cap





lost, causing loss of oil and brake failure.  FACT ISSUE:  Was bike in same 





condition as when accident occurred. (But will likely be decided under FRE 104(a)




3.  Huddleston (possession of stolen tapes – evidence of selling stolen TV’s earlier for 





really cheap)  HELD:  Jury q. under FRE 104(b) – must decide whether D. knew





TV’s were stolen – if yes – decide how much weigh to give that in deciding if





knew tapes stolen



b.  Judge has wide discretion – “w/in wide limits”:




1.  If insufficient evidence for any reasonable person to conclude X heard Y – evidence





is irrelevant




2.  If overwhelming evidence – just admit Y shouted – no need for jury to consider (no





reasonable person could conclude X didn’t hear Y)





JUDGE = FILTER – IF DIFFERENT ANSWERS REASONABLE – JURY 






DECIDES



c.  Whether non-expert W. has personal knowledge = fact question for the jury


d.  Authentication:  Jury question (w/in limits)



e.  STANDARD:  Sufficient to support a finding



1.  If judge admits offered item:





a.  Opponent can contest truth of PF to jury and may produce relevant evidence






to disprove the PF





b.  Judge may instruct jury:  Must decide PF question before can consider offered






item of evidence to which it pertains




2.  Judge can use admissible evidence only (unlike in (a))

3.  POLICY:


a.  Lower standard of (b):  Promotes authority of jury over fact-finding



b.  Higher standard of (a):  Promotes judicial authority over implementing substantive policies




underlying the rules of evidence:




1.  If jury had to decide all preliminary questions – would get overwhelmed

C.  FRE 403:  Prejudice, Confusion, Waste of Time:


- Though relevant, evidence can be excluded if probative value is substantially outweighed by



the danger of unfair prejudice, confusion of the issues or misleading the jury, or by



considerations of undue delay, waste of time or needless presentation of cumulative



evidence

1.  FRE 403 DANGERS:


a.  Unfairly Prejudicial:




1.  Improper use of evidence (character evidence – propensity inference, etc.)





a.  State v. Chappel (Greusome photos.  Only issue was whether D. was the 






individual identified by witnesses)  HELD:  Pics of murder victim 






shouldn’t have been admitted – only marginally relevant + highly






prejudicial




2.  Bad/good person use:  Jury affected in way unrelated to persuasive power of evidence





a.  Old Chief (Felon-in-possession.  ISSUE:  Whether to admit evidence as to 






name of prior conviction after D. offers to stipulate to conviction)






1.  Relevant – but excludable b/c might infer D. is a bad person + evidence







is of little probative value





b.  Stipulations:  Means less need for the evidence






1.  Risk of prejudice weighs more heavily in the balance – may require







exclusion



b.  Confusion of Issues:




1.  Evidence focuses jury’s attention too closely on factual issue not central to outcome of





the case





a.  EXAMPLE:  Car accident.  Rear ended.  Products liability suit.  Other driver






pled guilty to manslaughter.  






1.  Don’t let in b/c infers only 1 cause – could be multiple causes



c.  Misleading the Jury




1.  Must be very misleading/complicated




2.  Risk that jury will have problem estimating persuasive force of item of evidence





a.  EXAMPLE:  Ex-wife killed by hubby.  He claims accident.  EVIDENCE: She






stayed in battered woman’s shelter 2 years ago – tends to discredit claim






she attacked him.






1.  Don’t let in b/c danger of circular use:  Violent death → feared D. →







fear was rightful → he killed her




3.  Scientific/Expert Testimony:  Shouldn’t exclude simply b/c techniques used may, by





their nature, overwhelm the jury



d.  Undue Delay, Waste of Time:




1.  Shouldn’t exclude solely to avoid delay



e.  Cumulative Evidence:




1.  Risk of losing jury attention




2.  ISSUE:  Is it actually repetitive – or are repetitions needed (i.e. to central issue where 





lots of dispute over the fact


2.  Appellate Review of FRE 403:



a.  Standard:  Abuse of Discretion



1.  District judge has wide latitude




2.  Abuse:





a.  Trial judge committed legal error by misinterpreting FRE 403 factors or failing 






to balance at all





b.  Trial judge grossly undervalued Probative Value or wholly failed to perceive






likelihood of a FRE 403 danger





c.  Judge relied on facts either not in record or that appear clearly erroneous to the






appellate court


3.  Evidence of Guilty Pleas:



a.  ISSUE:  Is it duplicative?



1.  Car accident (struck from behind – products liability – driver pled guilty)





a.  Shows speed of impacting vehicle – but officer testified





b.  Exclude b/c jury might think causes mutually exclusive – and already have






evidence of the speed


4.  FRE 105:  LIMITED ADMISSIBILITY:  When evidence admissible as to one party or one purpose


but not admissible as to another party or purpose – upon request court shall restrict evidence



to proper scope and instruct jury



a.  Limiting Instruction:




1.  In some cases might not be enough (Bruton v. U.S. – where statement by one D.





also implicates others) – must sever and proceed




2.  EXAMPLE:  Woman in car accident.  Says “my insurance will cover it.”  Admissible





as a party-admission BUT not to prove she had insurance to support inference of





negligence.


5.  FRE 106:  RULE OF COMPLETENESS:  Adverse party can require into. of “any other part” of 



statement which ought to be considered contemporaneously w/ part already offered


a.  Sometimes trumps hearsay/other objections when necessary to provide context




1.  This is an unsettled question (extent to which it trumps)



b.  PROB:  FRE 105 – into. is subject to other objections – so might not come in if hearsay




1.  Solution:  FRE 403 balance – admit or exclude whole



c.  RATIONALE:  Form of limited discovery + timing

CHARACTER EVIDENCE

A.  FRE 404(a):  Evidence of person’s character not admissible for purposes of proving action


in conformity therewith on a particular occasion:


GENERALLY:  Can’t use “propensity argument” – uses character as substantive evidence that



a person behaved in a particular way on particular occasion



- ONLY APPLIES TO CRIMINAL CASES except (element of claim/defense – 




(FRE 405(b)) 

1.  TYPES:



a.  Reputation Evidence:  Usually OK



b.  Opinion Testimony:  W. gives own view of another person’s character – Usually OK



c.  Proof by Specific Instance:  W. relates particular acts/omissions from which inference may




be drawn as to person’s character/trait of character --  generally not allowed



1.  ONLY on cross-x (FRE 405(a))




2.  If character essential element of charge/claim/defense (FRE 405(b))


2.  POLICY:


a.  Concern jury will use for wrong purpose



b.  Jury tends to over-value character evidence



c.  D. should not have to defend who he is in a criminal trial – case should be confined to narrower 




set of events



d.  We would rather err on side of acquittal



e.  BUT – consistent w/ FRE 405 – may only do this re: reputation or opinion evidence


EXCEPTIONS:

B.  FRE 404(a)(1)  Character of the Accused:  Evidence of pertinent trait of character offered by an


accused (only in criminal cases – NEVER IN CIVIL), or by the prosecution to rebut the same, 


or if evidence of a trait of character of the alleged victim offered by an accused and admitted


under FRE 404(a)(2), evidence of the same trait of character of the accused offered by the


prosecution:


1. Must be offered by the accused – or by the prosecution to rebut:



a.  EXAMPLE:  Red Dog Saloon:  D. can offer testimony that he is not violent


b.  Asymmetrical rules – D. in criminal case can introduce evidence to try to negate the




theory of the proseuction’s case


2.  Only pertinent traits



a.  Depends on charge:




1.  Honesty relevant in theft but not battery

C.   FRE 404(a)(2) Character of the Alleged Victim:  Evidence of a pertinent trait of character of an


alleged victim of crime offered by an accused, or by the prosecution to rebut the same, or 


evidence of a character trait of peacefulness of the alleged victim offered by the prosecution

in a homicide case to rebut evidence that the alleged victim was first aggressor

1.  Who can offer:



a.  Accused


b.  Prosecution to rebut offer by accused




1.  Can offer evidence to prove those traits are true of D. rather than the victim




2.  Cancels out evidence of the victim




3.  Can testify to:





a.  Victim’s reputation in the pertinent community






OR





b.  W’s own opinion about victim



c.  Prosecution in homicide case to rebut evidence victim was 1st aggressor

D.  FRE 404(a)(3):  Character of Witness:  As consistent w/ FRE 607, 608, 609

E.  FRE 404(b):  Evidence of other crimes, wrongs, acts:  Not admissible to prove character of


person OR to show action in conformity.  Admissible for other purposes, such as proof of


motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake


or accident, so long as give reasonable notice.


1.  Can’t show character OR action in conformity

2.  Other purposes:



a.  Proponent must articulate some non-character relevant purpose for the evidence



b.  Proponent must introduce evidence to show person did the alleged act (FRE 104(b))




1.  This affects the PV of the evidence)



c.  Proponent must respond to likely FRE 403 objection



d.  Proponent must satisfy notice requirement



e.  Permissible purposes:




1.  Proof of motive




2.  Opportunity




3.  Intent




4.  Preparation




5.  Plan




6.  Knowledge




7.  Identity




8. Absence of mistake or accident 

F.  FRE 405:  Methods of Proving Character

1.  Reputation or Opinion (FRE 405(a)):  



a.  Foundation:




1.  W. must testify from personal knowledge



2.  Proponent must show W. knows person whose character he will testify about OR





has reason to be familiar w/ reputation





a.  Reputation evidence requires FRE 803(21) as exception to hearsay



b.  Testimony re: specific instances of conduct ONLY allowable on cross-x



c.  Probative Value:




1.  Depends (in part) on how long, how well, and in what context W. has known





(opinion) or has known about (reputation) person against whom evidence





offered




2.  If W. ≠ good basis – FRE 403 can exclude testimony as low PV



d.  Both sides can inquire as to underlying bases for W’s opinion


e.  Cross-x – specific acts/instances of conduct:



1.  Q’s about specific acts OK if relevant




2.  Limiting Instruction:  Specific act q’s only OK to impeach character





W. – not to prove character of person testimony is about – get





FRE 105 limiting instruction




3.  Specific Act Evidence to Impeach:





a.  Must be relevant to character trait about which the W. testified on






direct





b.  Q’s limited to acts that W. likely to have known/heard





c.  Cross-xaminer must have good faith belief/reasonable basis for






believing act occurred


2.  FRE 405(b):  Specific Instances of Conduct:  Where character or trait of character is an



essential element of a charge, claim, or defense, proof may also be made of specific instances



of that person’s conduct



- defamation




- child custody




-negligent entrustment




- wrongful death

G.  PERMISSIBLE USES OF CHARACTER EVIDENCE:

1.  Character as an Element of a Charge, Claim, or Defense   FRE 405(b)



a.  Doesn’t matter if it’s a crucial issue – must be an element



1.  E.g., negligent entrustment – P. must show person entrusted had a careless disposition  





+ that loaner knew about it

EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS:  (FRE 404(b))


VETTER:  Evidence of past acts admitted so often maybe better to say 404(a) = ban on



propensity only

2.  Proof of Intent (FRE 404(b))


a.  Almost like showing propensity – i.e. testimony of lots of other past drug deals to prove




intent to commit this drug deal




1.  Argue should be excluded on FRE 404(a) and FRE 403



b.  Might need D. to put intent into issue:




1.  EX:  Arrested for drug sale.  D. argues didn’t intend to sell drugs (was just going to





dupe by giving sugar).  Prosecutor gives evidence he sold lots of drugs so 





obviously intended to now.  Admissible.



c.  4-part Huddleston test:



1.  Judge decides whether evidence offered for proper purpose




2.  Whether relevant for the purpose




3.  Whether probative worth outweighed by the risk




4.  Gives limiting instruction on request



d.  Usually gets in

3.  Identity, Modus Operandi: (FRE 404(b))



a.  Pattern of conduct must be sufficiently distinct



1.  Sometimes might need a “signature crime”


4.  Plan, Design: (FRE 404(b))


a.  Sequential Plan:  Perpetrator concedes overall grand design that involves commission




of 2 + offenses to be realized




1.  EX:  X breaks into Bank president’s house to get key to vault to rob bank.  Evidence





X committed burglary admissible in prosecution for robbing bank – shows plan/





design to rob bank + may be helpful on identity



b.  Chain Plan:  To realize objective need # of acts committed – but order doesn’t matter




1.  EX:  Bribing majority of city council members to grant zoning variances



c.  Unlinked Plan:  Usually inadmissible b/c looks like character evidence




1.  EX:  D. accused of rape.  2 women testify to rape by D. under similar circumstances.




2.  Might be able to infer plan from acts of quite similar crime, committed in close,





temporal proximity:





a.  People v. Ewoldt:  Trial for sexual assault of 3 yr.-old step-daughter.  Offered






and admitted evidence of similar acts w/ victim’s sister.



d.  Evidence of other crimes often offered and accepted under this exception


5.  Other Purposes:


a.  Doctrine of Chances:  Event that is unlikely to have occurred by accident or chance




1.  Outside ordinary range of experience for this to occur w/out intentional action (i.e.,





kid had 10 broken bones in last year)



b.  Proving the Prior Act: (Huddleston) (Dowling v. United States) – Standard of Proof



1.  Acquittal on earlier charges is still consistent w/ later finding by preponderance that





D. committed earlier offense (b/c acquittal based on higher standard)





a.  FRE 104(b) question (when proving prior act under FRE 404(b))


6.  FRE 406:  HABIT AND ROUTINE PRACTICE:  


a.  RULE:  Evidence of habit of person or routine practice of organization is relevant to




prove conduct on particular occasion was in conformity w/ habit or practice



1.  Specific and Similar



2.  Regular  and Numerous


b.  PROBLEM:  Distinguishing habit from character – need specificity



1.  McCormick:  Habit = particular behavior in specific setting; by nature regular if not





invariable + less likely to carry moral overtones




2.  Regular response to repeated situation




3.  Character tends to have moral connotation – habit usually morally neutral



c.  Evidence can’t be too general – i.e., how often did person do this, how specific is the habit, etc.



d.  Can’t use reputation evidence to prove habit or practice
H.  Sexual Offense Cases:

1.  FRE 412 Rape Shield Statute:  Sexual history of alleged victim is barred as subject for cross-

examination (412(a)(1))



a.  Exceptions: (in criminal case)

1.  Specific instances of sexual behavior to prove person other than accused was source 

of semen, injury, or other physical evidence (412(b)(1)(A))

2.  Specific instances of sexual behavior btwn. victim and perpetrator to prove consent 

(412 (b)(1)(B))




3.  Evidence exclusion of which would violate Constitutional rights of D. (412(b)(1)(C))



b.  Exceptions in civil case: FRE 412(b)(2)
1.  Evidence to prove sexual behavior or sexual predisposition of any alleged victim 

admissible if otherwise admissible under FRE + PV substantially outweighs danger of harm to any victim + of unfair prejudice to any party.

2.  Evidence of alleged victim’s reputation admissible only if placed in controversy by 

victim



c.  Justification:




1.  Low PV and significant FRE 403 dangers

2.  Policy of protecting alleged victims from harassment and embarrassment + to avoid 

deterring individuals form testifying about sexual assaults




3.  Keeps victim from being put on trials

4.  Risks – jury may overestimate PV of prior sexual history on q. of consent or be 

prejudiced against victim b/c of her history

2.  FRE 413:  Evidence of Prior Sexual Offenses Admissible to Show Character or 

Trait of Character – Similar Crimes in Sexual Assault Cases

RULE:  (a). Criminal case where D. accused of sexual assault, evidence of commission of


         of another offense or offenses of sexual assault is admissible AND can be 


         considered for any matter relevant

a.  Admissible for any matter to which relevant (must give notice if going to introduce this 

evidence)

1.  Must be similar enough to suggest trait or character – so show more likely than not the 

perpetrator did this



b.  Lustful Disposition Doctrine:  Specific acts may be proved by evidence of general sexual 

disposition




1.  Most states reject this approach



c.  Does FRE 403 apply here? (Rule says evidence “is admissible” – unclear



d.  Don’t need conviction to = “another offense”

1.  Just should decide under FRE 104(a) if crime was committed based on the law of the 

conduct where crime took place

2.  If D. offers evidence he didn’t do what witness says – turned into FRE 104(b) question 

– goes to jury



e.  Preliminary Questions:




1.  What is crime charged?  Does it fit w/in scope of FRE 413





a.  (d)(2)-(5) apply as long as some state has made that conduct criminal




2.  Are the acts/evidence of offense of sexual assault




3.  Is it relevant under FRE 401




4.  Did the defendant to the alleged Specific Acts (FRE 104(b) question)




5.  Do a FRE 403 balancing test:





a.  Constitutionality of FRE 413 has been upheld as long as FRE 403 applied 


3.  FRE 414:  EVIDENCE OF SIMILAR CRIMES IN CHILD MOLESTATION CASES



a.  RULE:  Criminal case + D. accused of child molestation, evidence of comm’n of another




case of child molestation admissible




- See Rule for definition of “child”


4.  FRE 415: EVIDENCE OF SIMILAR ACTS IN CIVIL CASES CONCERNING 



SEXUAL ASSAULT OR CHILD MOLESTATION


a.  RULE:  Civil case where predicated on party’s alleged comm’n of conduct constituting




offense of sexual assault or child molestation, evidence of that comm’n admissible

J.  Settlement Negotiations:


1.  FRE 408:  Evidence of furnishing/offering to furnish or accepting/offering to accept to settle or



compromise a claim are not admissible to prove liability for or invalidity of claim or amount

2.  POLICY:  Don’t want to discourage settlement negotiations


3.  Requirements:



a.  Must be a claim



b.  Must be a dispute about the claim or the amount due

1.  I.e., if party conceded full liability + not attempting to reach compromise – statement 

admissible



c.  Statement must occur w/in context of compromise negotiations



4.  ISSUE:  Was it an attempt to negotiate

2.  FRE 409:  Payment of Medical and Similar Expenses:  Evidence of 

furnishing/offering/promising to pay medical, hospital, or similar expenses occasioned by injury ≠ admissible to prove liability for injury



a.  Statements made in conjunction w/ payment = Admissible (unless made during negotiations)

H.  Inadmissibility of Pleas, Plea Discussions, and Related Statements

1.  FRE 410:  Evidence of the following not admissible against the D. who was participant:



a.  (1) plea of guilty later withdrawn



b.  (2)  plea of nolo contendere



c.  (3) statement made in course of any proceedings regarding either of the pleas



d.  (4) statement made in course of please discussions w/ attorney for prosecuting authority 

which don’t result in guilty plea



e.  Admissible:

i.  Any proceeding where another statement made in course of same plea/discussions 

has been introduced and statement ought, in fairness, be considered contemporaneously w/it

ii.  Criminal proceeding for perjury/false statement if statement made by D. under 

oath + on record + in presence of counsel

2.  Must be w/ prosecuting authority – even if looking towards plea, might come in if not authority

a.  F.R. Crim. Pro.:  Statements made to law enforcement agents, especially when the agents 

purport to have authority to bargain are not inevitably admissible


3.  2-Tiered Approach (when not w/ the prosecuting atty)


a.  Did D. have an actual, subjective expectation to negotiate a plea



b.  Was expectation reasonable given the totality of objective circumstances


4.  VETTER:  Probably doesn’t encompass situations where bargaining for 3rd person (“let the women go”)

K.  Proof of Insurance Coverage:


1.  FRE 411:  Evidence person was/was not insured against liability ≠ admissible on issue whether

person acted negligently/otherwise wrongfully.  Okay for other purposes, i.e., agency, ownership, control, bias or prejudice of witness
a.  Can use pretrial statements gathered by insurance investigators admissible for impeachment 

purposes




1.  But – fact that insurance co. took statement shows possible bias



b.  Fact of insurance often comes in:




1.  Lawyers insinuate




2.  Insurance companies are oftent he real parties in interest




3.  Some states allow the P. to name insurance company D.




4.  FRE 411 isn’t airtight

L.  Subsequent Remedial Measures:

1.  FRE 407:  Evidence of remedial measures ≠ admissible to prove negligence, culpable conduct, need 

for a warning, defect in product design.  Admissible to show things such as ownership, control, feasibility of precautionary measures, if controverted or for impeachment
a.  Federal courts don’t have to follow state practice on subsequent measures (despite Erie – that it 

is often outcome determinative) – fed. cts. consider is procedural


2.  Use to prove feasibility – when is it controverted?



a.  2 Views:

1.  Narrow:  No admit unless D. contends that measures are not physically, technologically, 

or economically possible under the circumstances

2.  Broader:  Not admissible when D. contends design or practice was chosen b/c of its 

perceived comparative advantage over the alternative design or practice

b.  Potentially, any time a remedial measure was available at time of injury but liability is disputed, 

the evidence comes in


3.  Ownership, control, impeachment uses

4.  Policy:



a.  Don’t want to discourage repairs/corrections



b.  Jury treatment of evidence of this sort isn’t very dependable – tend to see more probative of 




liability than really is


4.  Products Liability Disagreement:


a.  CA, doesn’t include products liability cases (Ault v. International Harvester)

1.  Reason for exclusionary principle – to affect out-of-court conduct – won’t have that 

effect in products liability cases (b/c liability so huge if don’t correct b/c mass produced)




2.  VETTER likes CA rule – but Supreme Court + most courts + FRE don’t agree w/ him


5.  “Event”
a.  Act on which this P. sued – evidence only excluded if design changed after the vent causing the 

harm (i.e. if car made – then changed – then accident happened – change admissible b/c “event” was the accident)




1.  Evidence of remedial actions taken before event = admissible to prove culpability if





D. took remedial action in response to earlier, similar event

6.  Requirements for Exclusion under FRE 407:



a.  Measure was taken after the “event”



b.  Taking the measure earlier would have lessened the likelihood of the event’s occurrence




1.  Intent of D. is not relevant




2.  D. has to show their conduct would have made event less likely



c.  Evidence offered to show negligence or culpable conduct



d.  If evidence relevant for other purpose, is the PV substantially outweighed by risk that jury may




consider evidence as indication of negligence or culpable conduct

HEARSAY
Hearsay Risks:

1.  Misperception:  May have been difficulty w/ declarant’s perception of the events that the statement purports


to describe

2.  Faulty/Defective Memory:  Declarant may have misremembered what he described

3.  Defective Narration/Misstatement:  May have made errors on the statement

4.  Insincerity/Distortion:  May have been lying

****Policy ****
1.  Declarant at time of making statement not subject to cross-examination

a.  Even if declarant is witness repeating statement – fact that now subject to cross not enough

2.  Not under oath at time of statement

3.  Not under view/subject to observation by trier-of-fact (demeanor isn’t open to observation) at time of 

statement

4.  Cross-examination thought to test statements for all of hearsay risks

ISSUE:  What relevant issue is statement offered to prove – doesn’t’ matter if it’s an indirect way of saying the


statement

HEARSAY DEFINITION:  FRE 801:

(a).  Statement.  A statement is (1) an oral or written assertion OR (2) nonverbal conduct of a person, if it is 

intended by the person as an assertion
(c).  Hearsay:  Hearsay is a statement, other than one made by the declarant while testifying at the trial or


hearing, offered in evidence to prove the truth of the matter asserted (TMA).  


1.  Steps:



a.  Is it relevant?



b.  Is it hearsay?




1.  Is it TMA, unstated belief, state of mind, effect on listener, legally operative fact?




2.  Is it assertive?



c.  Fit an exception?



d.  FRE 403 analysis


2.  ASSERTIVE CONDUCT:



a.  Conduct which provides standard nonverbal cues included – nodding, shrugging, poining.



b.  Individual intends to make a statement by his conduct (coded conduct)




1.  Failure to make a statement isn’t hearsay b/c not assertive (but sometimes silence can





= adoptive admission if we’d expect one to speak)



c.  Parke View:  Everything is assertive (extreme position)


3.  NONASSERTIVE CONDUCT:  (truck at light pulling into intersection example)


4.  INDIRECT HEARSAY:  Cop on stand recount his 1/2 of conversation to let jury imply the



other half = hearsay ---  can’t introduce to prove substantial and contested point (U.S. v. Check)


5.  MACHINES & ANIMALS:  OK – so long as not a real human component



a.  EX:  Q: What time was it.  A: 6:30.  Q: How did you know that.  A: The clock said it = OK



b.  EX:  The price on the computer was X.  = Not OK b/c inference human entered the price

6.  Nonverbal Conduct:  FRE 801(a)(2):



a.  RULE:  If no intent to communicate belief, evidence ≠ hearsay – can be admitted to prove 




truth of that belief




1.  Assertive Test:  Did declarant intend nonverbal conduct to be an assertion?




a.  FRE 104(a):  Burden on party claiming intention existed





b.  Determining if there was an assertion:






1.  Use Factual Circumstances (i.e. was there an audience?)






2.  Nature of Conduct (was there a motive to assert?)




2.  United States v. Singer (Drug prosecution.  Want to show Almaden resided at





600 Wilshire Blvd. in Minnetonka b/c shipments went there.  Evidence:  





envelope addressed to another D. and Singer (from landlord) at that address).





a.  Not hearsay:  Making an assertion – but not that Almaden lived there:






1.  VETTER:  Thinks it’s hearsay – but pretty reliable (FRE 804 may







fit here)





b.  Purpose:  Drawing inference from something Landlord did, as opposed





to what he said (imply from Landlord’s behavior – mailing the letter –






that Almaden lived there)





c.  ISSUE:  Is the assertive aspect dominant over the performative  (here 






performative aspects weigh so heavily) – critical here is that






envelope had eviction notice (critical to action being performed)





d.  Statements w/ performative aspects:  Verbal conduct which is assertive






but also performative – admissible if relevant for performative 






purposes, but not for assertive purposes




3.  Police raiding illegal bookmaking place – people call and say “put $100 on X”:





a.  Tendency:  Admit – especially if there’s a lot of statements like this – can






say callers are trying to do something so it’s performative



b.  Silence:  Usually admitted b/c non-assertive




1.  Would someone normally talk in that situation (look at context)?



c.  Justifications:




1.  No hearsay dangers





a.  If no intent to assert – no opportunity to fabricate




2.  Necessity





a.  Nonassertive conduct so pervasive – would be giving up too much relevant






evidence



d.  Problems:




1.  Hard to classify:





a.  Actors can disguise assertive conduct





b.  Might be insufficient evidence of intent





c.  Court may misapply concept of intent to assert




2.  High probability of ambiguity problems




3.  Memory and perception are not minimized either




4.  FRE 403 may kick in – keep out evidence

7.  EXAMPLES:



a.  Direct:  “P said H did it”



b.  Indirect:  “P said H left with the $ bags”



c.  Oblique:  “O said they ought to put H away for it”

B.  Statements With Performative Aspects:  Statements relevant NOT b/c prove what they 


assert but b/c of what they do

1.  United States v. Singer (Landlord mailing letter w/ eviction notice):



a.  Vetter thinks it’s hearsay but still very reliable (inference from what Landlord did)


2.  Do the assertive aspects outweigh the performative aspects?



a.  My husband is in Denver:




1. Non hearsay use b/c not admitted for truth of what it asserts (that he’s in Denver) – 





admitted to show wife lied – inference that she believed he was guilty




2.  VETTER:  This is unsatisfying



b.  Lies:  Most courts say not hearsay



1.  RATIONALE:





a.  Not admitted for their truth (unsatisfying explanation)





b.  Have strong performative aspects


3.  Stolen plane – testimony: Bruno told me in front of other people he was storing King Air at his



airstrip” – to show not stolen b/c likely wouldn’t advertise stolen property



a.  HELD:  Admissible b/c not admitted to show plane at airstrip – admitted to show Bruno




didn’t know what plane was for/didn’t care it was at airstrip




1.  Hard to reconcile w/ Singer


b.  DISCLOSURE:  Not hearsay to prove non-guilty state of mind
C.  Statements to Prove Matters Assumed:  Can offer to show state of mind of declarant

1.  Pacelli (conversations that implied Pacelli was guilty)



a.  HELD:  hearsay – might be like Check where witness offers to testify to ½ the conversation




(b/c if they said “he is guilty” would be hearsay) – VETTER:  this is the wrong result –




b/c not offering for truths – offering to show what people believed



b.  But – could be like hotel room where nobody complained about heater


2.  False i.d.’s – to cohort – “I didn’t tell them anything about you.”



a.  HELD:  Hearsay (even though on surface just a statement of fact)



b.  Possible underlying belief:




1.  Declarant proposing pact of silence 




2.  Just meant he didn’t reveal anything – closer case – more like letter in Parke’s





case



3.  I’ve kept my mouth shut – now you do the same – would be incriminating b/c





suggests guilty mind – most likely hearsay – indirect way of saying they’re





guilty

3.  Unspoken Thoughts:  = Hearsay (usually)

a..  Krulewitch (Mann Act prosecution; one to other: “you didn’t talk yet?  …would be better for us 

two girls to take the blame than Kay b/c he couldn’t stand it”




1.  HELD:  Hearsay (when offered to prove Kay guilty) b/c so close to what it asserts

 *************SPECTRUM:  How close is what it’s offered to prove to what it asserts **************
A.  Non-Hearsay Statements/Uses:

1.  DEFINITION:  Out-of-court statement offered to prove effect on listener or some legally operative



fact, or some other matter where relevance doesn’t depend on inferences about accuracy of 



declarant’s belief about an event – statement ≠ hearsay (i.e. no TMA)



- RELEVANCE DOESN’T DEPEND ON TRUTH OF STATEMENT


- not hearsay when statement offered for a purpose other than to prove the truth of the 




matter asserted, including




- impeachment




- verbal acts




- effect on listener or reader




- verbal objects




- circumstantial evidence of state of mind




- circumstantial evidence of memory or belief


2.  Effect on Listener:



a.  Statement offered to show:




1.  Person was put on notice



2.  Person had certain emotion




3.  Person behaved reasonably




4.  Reasonableness of listener’s response to warnings, notices, instructions and threats



b.  EXAMPLE:  I’m from the gas company




1.  Offered to explain why F thought it was okay to light a cigarette – b/c if guy was from





gas company, wouldn’t he have stopped F. from doing so if dangerous – so shows





he was reasonable


3.  Legally Operative Facts:



a.  Words themselves are event to be proved




1.  Speech establishing relationships, a crime, a tort (perjury, threats, etc.), an offer (K)




2.  Prior inconsistent statements of Witness offered to impeach Witness




3.  Words that are identifying characteristics of an object (a license plate, a trade insignia)




4.  Words that have a performative aspect that dominates the assertive aspect (e.g., ability





to speak in a certain language)



b.  Verbal Acts:




1.  EX:  Woman asks “if interested in good time” – legally significant b/c maybe = 





solicitation 




2.  Admitted for fact that it’s said – not to prove what was said




3.  ISSUE:  Does the assertion has legal effect w/out regard to what the declarant really





meant?




4.  EXAMPLES:





a.  Contracts





b.  Solicitation





c.  Extortion





d.  Perjury



c.  Verbal Objects:  




1.  EX:  Proof: that D. was at a restaurant, that he had matches from Eagle’s Rest Bar &





Grill – admissible




2.  EX:  Proof that living in a certain house – a mug in the house w/ his nickname on it OK


4.  Declarant’s State of Mind


a.  To show declarant’s knowledge



b.  Show declarant’s mental state (e.g., sanity, fear)



c.  Statements offered as circumstantial evidence of declarant’s state of mind (not memory or




perception problem b/c not relating something someone else said)




1.  Sharon’s description of the room:  If something unique, admissible – b/c how else 





would those details get in her mind




2.  Conditions to ≠ hearsay:





a.  Rule out any possibility that declarant has become familiar w/ facts in any other






way than through the fact trying to be proved





b.  No possibility that the declarant had invented/imagined the description 



d.  EXAMPLE:  Anna Sofer’s Will (might also be verbal act)



1.  Evidence:  there was no love btwn the 2 so no expectation of financial benefit – says





something about her state of mind – doesn’t matter if the facts she asserts about





Ira are true or not




2.  Fact that “X” is asserted is immaterial – so admissible – (Example:  Husband and wife





crash – woman says “I’m alive” – wouldn’t matter if said “I’m dead” – significant





that she said something – doesn’t matter what)




3.  Betts v. Betts (Child custoday case – Kid thinks step dad killed little bro. – statements





to foster mom that girl cried and said he killed bro.)





a.  HELD:  Admissible – b/c to prove bad relationship – not that he killed bro. –






admitted for her state of mind


5.  Impeachment


a.  Usually won’t come in for substantive effect (does in CA)




1.  EX:  Offered to show that the witness says diametrically opposed things on 2 different





occasions





a.  Impairs credibility of witness



b.  In CA – lawyer can argue to jury that it should believe prior statement (hearsay statement) 




(i.e. over the contradicting statement the witness testifies to)


6.  Words or gestures that “mark” a person or object:



a.  EX:  Barmaid points to man – detective later i.d.’s as D. = a verbal act/marker – detective isn’t




making a statement – just saying what she did


7.  Statements offered to show that some fact exists and that declarant knew of that fact:



a.  Must be so unique as to rule out invention



b.  Need independent evidence of the fact




1.  EX:  Girl describing strange room


8.  Evidence of Memory or Belief:



a.  TO SHOW:




1.  Fact exists




2.  Declarant knew of that fact



b.  CONDITIONS: 




1.  Must be so unique to rule out invention




2.  Independent evidence of existence of fact




3.  Only 1 way declarant knew of fact





a.  EX: Girl in strange room w/ leprachan

HEARSAY EXCEPTIONS:
A.  Prior Statements by Witness:  FRE 801(d)(1):  Not Hearsay


DECLARANT TESTIFIES:


-

1.  Not hearsay if:



a.  Declarant testifies + subject to cross + statement is:




1.  (A)  Inconsistent w/ testimony + was given under oath subject to penalty of perjury at





a trial, hearing, other proceeding, deposition






OR




2.  (B)  consistent w/ declarant’s testimony + offered to rebut express/implied charge 





against declarant of recent fabrication or improper influence (Tome)





OR



3.  (C)  One of identification of  a person made after perceiving the person



B.  Proceedings:




1.  Covers grand juries; administrative hearings; maybe arbitration proceedings if witness





is sworn



b.  Prior Inconsistent Statements: (801(d)(1)(A))



1.  Where PIS let in as substantive evidence – efficacy of cross-examination is much





reduced (b/c if no PIS – then would get DV if can cross and get witness to take





back testimony)




2.  Statements not w/in FRE 801(d)(1)(A) – may still be admitted to show Witness has 





said inconsistent things and should not be relied on




3.  Inconsistent:





1.  Does “I don’t remember” = inconsistent? – General view = Yes





2.  If the testimony at trial departs in any material respect from the earlier






statement, it is inconsistent for purposes of the rule





3.  Doesn’t matter that he can’t remember the stuff in the statement – he only






need be subject to cross-examining concerning the statement – NOT






the underlying events which the statement is about – but it’s a spectrum –






at some point can’t really say Witness is subject to cross-examination






a.  In CA, the lack of memory must be feigned (for judge to decide) to







admit (in federal courts, need not be feigned)






b.  Owens:  Allows cross-x even if events underlying prior testimony 







are forgotten – but might not if prior testimony forgotten




4.  U.S. v. DiCaro (witness who suffers total memory loss can’t be subject






to cross on the statement)





5.  PROCEEDING:






a. Stationhouse interview might = proceeding


c.  Prior Consistent Statements: 801(d)(1)(B)




1.  Requirements:





a.  Statement by declarant who is testifying as a Witness





b.  Declarant subject to cross-x concerning the statement




c.  Contents of statement consistent w/ testimony at trial

d.  Statement offered to rebut a charge of recent fabrication/improper influence 

or motive






1.  Need attack first – attack in cross-x of W. or from admission of







other impeaching evidence






2.  “Rebut Charge” – statement must have been made prior to the date at







which the improper influence or motive allegedly arose



2.  FRE 104(a) question




3.  Might be admissible both for rehabilitation  + substantive evidence





a.  Tome v. US (prosecution for child molestation against dad.  Divorced






parents.  split custody.  statements to pediatricians, social worker,






baby sitter.  might have had motive to fabricate b/c wants to live






w/ mom)






1.  Pre-motive requirement






2.  Scope of decision is uncertain



4.  Substantive Evidence:





a.  3 Readings of Tome:





1.  If offered to rebut claim of recent fabrication or improper motive,







comes in as substantive evidence AND to rehabilitate






2.  No prior consistent statements can come in unless fits all of the 







requirements of FRE 801(d)(1)(B) (i.e. must be charge of







recent fabrication or motive) – and made premotive






a.  Means claim of poor memory can’t come in







b.  Claim witness had forgotten can’t come in






3.  FRE 801(d)(1)(B) only regulates prior consistent statements if 







they are to be used as substantive evidence







a.  If party offers PCS, must have been made before motive








to fabricate arose + in response to claim of fabrication








or improper motive (if want to use as substantive evid.)







b.  If party offers PCS only to rehabilitate – Tome doesn’t apply







c.  So if there was a claim of bad memory and a PCS offered – 








might come in notwithstanding FRE 801(d)(1)(B) to








rehabilitate – but not as substantive evidence  



c.  Prior Statements of Identification  FRE 801(d)(1)(C)




1.  Requirements:





a.  Statement made by declarant now testifying as a Witness






1.  NO requirement of an oath





b.  Declarant subject to cross-x (or re-direct if PS presented for 1st time by cross-

x)





c.  Contents of statement identify a person






1.  Descriptions of clothing – usually not allowed





d.  Statement made after the declarant perceived that person





1.  I.D.’s made at traditional line-ups and show-ups






2.  When person seen again in chance encounter; photo; artist sketch






3.  Some courts included physical description given to police w/out any







reperception of person at all






4.  No requirement of close temporal proximity btwn perceiving person







and statement of identification







a.  State v. Motta (Witness gives description to sketch artist.  








sketch introduced at trial as evidence)








1.  HELD:  Admissible (may be outlier case)








2.  Sketch interchangeable w/ a verbal description –









okay if admitted for purposes of ID








3.  PROBLEM:  if Declarant either doesn’t remember









underlying events or unable to identify D. at









trial

B.  Admissions by Party Opponent:  FRE 801(d)(2):  (Not Hearsay)

1.  Requirements:



a.  Statement offered against a party and is:




1.  (A) the party’s own statement in either an individual to a representative capacity OR




2.  (B)  a statement of which the party has manifested an adoption or belief in its truth, 

OR

3.  (C) a statement by a person authorized by the party to make a statement concerning 

the subject, 

OR




4.  (D) a statement by the party’s agent or servant concerning a matter w/in the scope of 





the agency or employment, made during the existence of the relationship, 

OR

5.  (E) a statement by a conconspirator of a party during the course and in furtherance 

of the conspiracy

b.  Contents of statement shall be considered but are not alone sufficient to establish the 

declarant’s authority under (C), the agency or employment relationship and scope of therefore under (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under (E)  


2.  Party’s Own Statements:  FRE 801(d)(2)(A):



a.  Foundational Requirements:




1.  Statement made by a party and:





a.  Any out-of-court statement, any context, by any party (guilty pleas, 






depositions, personal documents, prepared charts, conversational oral






statements)






1.  Guilty Pleas:  Doesn’t matter if D. doesn’t know might be used 







against him in civil case (probably enough for partial







SJ re: liability)





b.  Statement made by the party as a representative also count





c.  Statements made as an individual or as a representative, admissible against






that person appearing solely in representative capacity





d.  People speaking not entities/representatives




2.  Need not be against the interest of the declarant – can be self-serving


b.  Personal Knowledge:

1.  Committee notes say personal knowledge required – most jurisdictions don’t require 

it




a.  Fire in the Warehouse problem (Employee sets place on fire by placing torch on






ground.  Employer says to insurance co. that fire started in paint shed.)






1.  Admissible – even though employer had no personal knowledge






2.  Doesn’t matter that statement may be self-interested






3.  Doesn’t matter that this is an opinion



c.  Admissions w/ Spillover Effects on Other Parties (Bruton v. US):  Multi-party Cases:




CONFRONTATION CLAUSE PROBLEMS





RULE:  Admission not admissible against anyone other than declarant party




1.  Criminal Cases:





a.  Governed by Confrontation Clause






1.  Bruton (2 D’s accused of armed robbery.  Evan says: “Bruton and







I did it” – 






2.  Used to give limiting instruction regarding Bruton






3.  HELD:  Limiting instruction not good enough:







a.  Can’t be admitted where co-D’s if case tried in ordinary way +








declarant doesn’t testify







b.  If declarant testifies – then CC satisfied – admissible





b.  Scope of Bruton Rule:






1.  Confessions or admissions by alleged participant that either named the 







co-D or obviously referred to him







a.  OK though if D’s testimony links up w/ co-D’s case (i.e. by








describing similar events)





c.  Options:






1.  Redaction of co-D’s name from D’s statement:







a.  If oral statement, witness needs to be coached to leave out 








name of co-D.







b.  If written – can edit out names – but depends on statement –








must be able to read smoothly






2.  Separate trials





d.  Problems w/ Bruton:






1.  Expensive:






2.  Prosecutor can’t predict if there will be spillover effect b/c prosecutor







will not know if co-D. will testify, and how it will relate to the







confession





e.  Interlocking Confessions OK (?)




2.  Civil Cases:





a.  No Confrontation Clause – so just hearsay question + FRE 403





b.  Limiting instruction probably OK





c.  Conclusory statements – usually admissible





d.  Statements by drunk usually admissible



d.  Justifications:




1.  Personal responsibility:





a.  Weakens as relationship between party and declarant becomes weaker





b.  People can’t switch positions cost-free





c.  Party can claim prior statement was inaccurate but must account for it






in court – minimal burden




2.  Fairness:





a.  Party is directly effected by outcome of case and is in courtroom – can






cross-examine self





b.  Have opportunity to explain any difficulties in sincerity, memory, perception,






or memory




3.  No more reliable than normal hearsay




4.  Pressure on criminal D. to give up right not to testify is not a problem – that pressure





can come from P’s case alone


3.  Adoptive Admissions: FRE 801(d)(2)(B):


a.  Foundational Requirements:




1.  Statement has been made (by anyone)




2.  Party did something to manifest adoption of it or show belief in its truth:




a.  Must show party heard statement and that he adopted it or showed he






believed it was true (FRE 104(a) question)





b.  No limit on type of language/conduct that can be regarded as adoption



b.  Adoption by Silence:




1.  Resolved by preliminary fact-finding on question of whether there was a 





manifestation or belief (FRE 104(a))





a.  If response to statement ambiguous – FRE 104(b) question

2.  TEST:  Would a reasonable person have otherwise disputed it or distanced 

themselves b/c it was false:


i.  Heard statement


ii.  Matter heard w/in knowledge


iii. Under circumstances would have spoken




a.  United States v. Hoosier (Bank robbery.  Witness says pre-robbery Hoosier






said “I will rob the bank.  After girlfriend says: “you should have seen the






$$ in the hotel room”)






1.  HELD:  Admissible – Hoosier adopted statement b/c would have 







denied got $$ feloniously 





b.  Doyle v. Ohio:  (Cops trying to track pot sellers.  Transaction.  Flee.  Cops






search and find $$$.  Arrested + Miranda warnings.  D’s say nothing.






At trial, D’s say informant said he would sell them pot (rather than vice






versa, which is what they’re charged with.  Informant throw $$ in their






car for some reason.)  Evidence:  They didn’t tell this story at time of 






arrest – offered to impeach.






1.  HELD:  Once Miranda warning given – silence is ambiguous:






2.  Doesn’t apply to pre-arrest silence (Jenkins v. Anderson)






3.  Silence OK if arrest but pre-Miranda (Fletcher v. Weir)  





c.  PRE-ARREST SILENCE = OK





d.  Post-Miranda Silence = inadmissible


4.  Admissions by Authorized Persons:  FRE 801(d)(2)(C)


a.  Foundational Requirements:




1.  Statement concerns a subject




2.  Statement made by someone that a party authorized to make a statement concerning





that subject




3.  Statement offered against that party



b.  Statements made in litigation documents or during arguments probably fall w/in (C)


5.  Admissions by Agents, Servants, and Employees:  (d)(2)(D):


a.  Foundational Requirements:




1.  Declarant is an agent, servant (employee) of the party




2.  Statement made during this relationship




a.  Doesn’t have to be “on the job” or “at work”





b.  Includes statements made away from work to 3rd persons as long as they are






w/in scope of employment + he should have been speaking about them




3.  Statement concerns matter w/in scope of agency or employment




a.  No specific grant of authority required – but must concern duties of agent





b.  Not w/in scope:  Bystander who describes event perceived at work that has






no relation to job or concerns of the speaker




4.  Statement offered against the party




5.  Internal admissions OK (i.e., w/in the corporation)


b.  Might be admissible even w/ lack of personal knowledge:




1.  Mahlandt v. Wild Canid Survival & Research Center (Kid bit by wolf.  Poos son





told Poos.  Poos told WCSRC).  HELD:  Admissible





a.  Poos said:  “Sophie bit a child” – no personal knowledge but not same hearsay






as “my son told me that Sophie bit a child”  (Cedick)






1.  Silly distinction






2.  Cedick:  Exclude statement where A testified Boss said he was told







she wouldn’t be manager unless flat-chested and wears pants



c.  Problem of Coincidence:  Necessary to decide the same things to decide both the admissibility




of the statement and the case (“I was on an errand for my boss”)



1.  Bourjaily v. United States:  Statements at issue may be taken into account in deciding





whether admissible – but not alone enough to prove admissibility (same as FRE)





a.  Judge decides under FRE 104(a) – even though jury will later possibly decide






same issue and may come out differently 





b.  EX:  “I was on an errand for my boss” – conditional relevance – BUT – judge






usually decides – PROB:  statement asserts fact which is condition of






admissibility



d.  Admissions by Gov’t Employees:




1.  Historically inadmissible  -- but w/ FRE some courts have allowed



e.  Justifications:




1.  No guarantee that agent/declarant will be able to testify at trial (unlike party-opponent)




2.  Necessity:





1.  Individuals and corporations conduct affairs through agents and employees – 






they = primary source of info. about corporate activities





2.  Substantive law says individual and corporate parties are legally responsible for






their employees and agents




3.  Fairness:





1.  Party can more easily and efficiently obtain info. necessary to explore weakness






of agent’s statement




4.  Reliability:





1.  If statement authorized or about matter central to activities of agent, there is






reason to believe that agent has a solid basis for making the statement






+ one can infer that it’s likely to be made carefully and accurately





2.  If declarant an agent at time of statement – reasonable to infer that declarant






is loyal to the interests of the principal and wouldn’t lie to injure them


6.  Co-Conspirator Admissions:  FRE 801(d)(2)(E):



a.  Requirements:  Statement is by a coconspirator to be used against another conspirator




1.  Declarant + party against whom statement offered both members of a conspiracy:





(coventurer)





a.  Proponent must prove conspiracy existed (there was a “meeting of the minds”






AND both declarant and party are members of it





b. Doesn’t need to be a formal charge of conspiracy





c.  Usually offered against criminal D. to prove his conduct




2.  Statement made during the course of the conspiracy:  (pendency)





a.  Statements made to an informant while conspiracy was ongoing qualify





b.  ISSUE:  Whether extends to statements made during the so-called






concealment phase, after objectives have been met or thwarted






(often by arrest) –






1.  Majority:  This phase is not w/in scope of exception





c.  Conspiracy ends at arrest




3.  Statement made in furtherance of the conspiracy:  TO HELP ATTAIN GOALS





a.  Statements to customers and outsiders from whom conspirator seeks help






may or may not further conspiracy



b.  Standard of Proof:




1.  Judge decides preliminary fact questions (coventurer, pendency, furtherance) by





preponderance of the evidence (consistent w/ FRE 104(a))



c.  Can rely on statements to judge if requirements are met:




1.  Need other independent evidence to support – statements not sufficient alone



d.  When can the statements come in:




1.  Apollo Approach:  Whether exception applies treated as issue of conditional





relevancy under FRE 104(b).  Jury told to consider as evidence only if finds





there was a conspiracy





a.  Bourjaily rejects this:  (Drug informant contacts Leonardo.  Leonardo and






informat talk about drugs sale/buy.  Keeps talking about “friend” – then






“friend – Bourjaily – is involved in the sale/buy)






1.  HELD   Admissible – Confrontation Clause not implicated




2.  James Approach:  Coconspirator statements can’t come in until there’s evidence





from which judge did conclude that conditions to the application of the





exception had been met





a.  Rehearing en banc:  Just preferable to do it this way – but can choose any way






trial judge wants.  



e.  Justifications:




1.  Artificial Rationale:  Each co-conspirator authorizes the statements of the others




2.  Practical Rationale:  Necessity – conspiracies tend to be secret enterprises




3.  Fairness:  More appropriate to burden a person who chooses to engage in a conspiracy





w/ the risk that false co-conspirators’ statements will be used against that person




4.  Reliability – weak – but if pendancy and furtherance requirements taken seriously,





declarations may tend to be trustworthy b/c they advance interest of speaker

C.  Other Hearsay Exceptions:  Availability of Declarant Immaterial:  FRE 803

1.  Present Sense Impression:  Statement describing or explaining event or condition made while


declarant was perceiving event or condition, or immediately thereafter: FRE 803(1)



a.  Requirements:  (FRE 104(a))




1.  Occurrence of event/condition




2.  Contents of statement describe/explain event or condition




a.  Limited to description or explanation of the event




3.  Declarant made statement while perceiving event/condition, or immediately 





thereafter





a.  No requirement of corroboration of substance of the statement



b.  Personal Knowledge:




1.  Proponent must show declarant had personal knowledge of the event





a.  Can be done through content of statement + circumstances surrounding 






the making of it if declarant is unidentified



c.  Immediacy:




1.  Can cover up to a couple of hours





a.  Nuttall v. Reading Co.(Nuttall worked for Reading.  Widow claims Reading






made him work when he was sick.  Evidence:  Wife account of phone






conversation btwn Nuttall and boss + workers who worked w/ Nuttall






on day of death + testimony re: remarks made by husband on day of






death):






1.  HELD:  Admissible – husband’s characterizations of what his boss







said were made at same time event they described was 







perceived, free from possible memory lapse

2.  Excited Utterances: Statement relating to a startling event or condition made while declarant 

was under stress of excitement caused by the event or condition – FRE 803(2)



a.  Requirements:




1.  Startling event or condition




2.  Contents of statement relate to startling event or condition





a.  Doesn’t have to refer to the event – just relate to it





b.  Doesn’t have to describe or explain like in (1) present sense impression





c.  Declarant can be unidentified




3.  Statement made by declarant while under stress of excitement




a.  NO requirement of contemporaneity btwn event and statement





b.  No specific time restraint – but it’s a relevant consideration to determine if






statement made while declarant still under stress (i.e. was there enough






time to calm down and make something up)






1.  The less stressful the event – the shorter the time should be 




4.  Stress or excitement caused by the startling event or condition




5.  All decided under FRE 104(a)





a.  Allows judge to use inadmissible evidence





b.  Can use statement itself 





c.  When declarant is unidentified bystander – courts hesitant to find statement






alone sufficient



b.  Factors:  (Iron Shell – assault on 9 yr. old – taken to hospital – officer asked what happened




-- she responded “he tried to what you call it me” – offered to prove intent to rape)




1.  Lapse of time btwn startling event and out-of-court statement





a.  Lucy’s statement – 1.5 hours later – held: admissible




2.  Context of statement (here – made in context of inquiry)




3.  Age of declarant




4.  Physical and mental condition of declarant




5.  Characteristics of the event and subject matter of the statements





a.  Very traumatizing event – so can be later



c.  Lapse of Time:




1.  Guy has to lift heavy stuff – goes home early + tells wife few minutes after





event that felt sudden pain





a.  Most courts would let in under excited utterance



d.  Personal Knowledge:




1.  Proponent must show declarant had personal knowledge of event




2.  Content of statement + circumstances surrounding making of it, may be sufficient





even if declarant unidentified



e.  Justifications:




1.  No time to fabricate – statement made under conditions that tend to be spontaneous




2.  But – stress that decreases sincerity danger may increase perception and thus memory





dangers, and maybe also narration

3.  Then Existing Mental, Emotional, or Physical Condition:  Statement of declarant’s then 

existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including statement of memory or belief to prove the fact remembered or believed unless relates to execution, revocation, identification or terms of declarant’s will – FRE 803(3)


a.  Requirements for FRE 803(3):

1.  Contents of statement must express declarant’s currently existing state of mind at 

the time of statement




2.  State of mind can include emotion, sensation, physical condition, intent, plan, motive,





design, mental feeling, pain, and bodily health




3.  State of mind of memory or belief ≠ to prove fact remembered or believed unless 





relates to declarant’s will – CAN’T BE A MEMORY OR BELIEF




a.  Can’t use evidence to prove an historical event or condition, typically the fact






that caused the state of mind





b.  Can’t be used to prove past facts or the conduct of third persons





c.  CAN use statements to show past state of mind and past facts relating to 






declarant’s will





d.  Limited to proving relevant state of mind – not the facts of the statement




4.  FRE 104(a) question – judge can determine content from proof of statement itself



b.  4 Distinct Uses:



1.  Declarant’s then-existing physical condition




2.  Declarant’s then-existing mental or emotional condition




3.  Later conduct




4.  Facts about will



c.  Then-Existing Physical Conditions:




1.  Need not be made to doctors – can be to friends, witnesses, etc.




2.  Must be as to declarant’s physical condition at time it was made (can’t say “I was sore





all over yesterday”)



d.  Then-Existing Mental or Emotional Condition:




1.  Can use to promote inferences as to what mental state may have been at earlier/





later time where sort of condition likely to continue




2.  Fact-Laden Statements to Show Mental Condition: (Dunn & Bradstreet – poor credit





applicant example)





a.  Look to FRE 403 – does prejudice significantly outweigh probative






value





b.  Shepard v. U.S. (wife dies from poison – says “I don’t want to die on






poisoned liquor” – husband charged)






1.  Might show her state of mind – that she didn’t commit suicide (but 







not let in for other reasons)






2.  Too prejudicial to separate will to live part and inference that







husband killed her



e.  Subsequent Conduct:




1.  “I plan to leave on my vacation on Tuesday” – can use to prove declarant in fact





left on Tuesday – can show intentions + that intent was carried out



2.  Can’t use evidence of state of mind to prove past facts  

a.  EX:  I hate my husband b/c he’s an adulterer – can’t be used to prove he’s an 

adulterer




3.  Not allowed as proof of someone else’s future conduct (Hillmon – guys hunting





-- killed another guy then tried to defraud insurance company)





a.  Might allow if there’s independent corroboration




b.  Readings of Hillmon:






1.  Declaration of person’s then-existing mental state consisting of







intention to do acts in future can be taken to show he performed







that act






2.  Declaration of person’s intent to perform act w/another person 







admissible to show declarant acted on his intention and 







performed act w/other person – but not admissible to show







3rd person did it too






3.  Declaration of then-existing intention to do something w/3rd 







person can show not only that he performed that act, but that







the 3rd person did it too







a.  Pheaster (kid says going to meet Angelo to buy drugs – taken








as evidence that he really did meet him) (pre-FRE case)








1.  Maybe okay if there’s corroborating evidence re:









3rd person’s actions





c.  EX:  Man tried for wife’s murder:






1.  W. to neighbor: “I’m afraid he will kill me” – not admissible to prove







he killed her b/c her state of mind to prove his actions






2.  W:  “I’m meeting hubby in parking lot” – OK to prove they met



f. Facts about declarant’s will: (see p. 299)

4.  Statements for Purposes of Medical Diagnoses or Treatment:  Made for purpose of


diagnosis or treatment and describing medical history, or past or present symptoms, pain,



or the inception or general character of the cause or external source thereof insofar as



reasonably pertinent to diagnosis or treatment



a.  Requirements:



1.  Statement describes medical history, past or present symptoms, pain, sensations,





or inception to the general cause or external sources of symptoms





a.  No requirement about who must convey the info.






1.  Caretakers’, guardians’, etc. statements usually admissible





b.  No matter if declaration made for diagnostic evaluations for litigation.




2.  Statement about the cause or source must be reasonably pertinent to diagnosis





or treatment AND:





a.  Tag along facts:  Can use hearsay to prove TMA they assert as long as






they are “reasonably pertinent to diagnosis or treatment”






1. I was hit by a car from behind now my neck hurts





b.  Pertinence:  Determined from testimony of medical professional as to






what a reasonable practitioner




3.  Statement must be made for purpose of medical diagnosis or treatment




a.  OK even if Doctor consulted in anticipation of litigation



b.  Boundaries:  For purpose of medical diagnosis or treatment:




1.  Identity of guilty party might be relevant for purposes of diagnosis or treatment





a.  Blake v. State (Sexual assault of stepdaughter.  Told doctor her stepdad






forcibly raped her over past several years.   Evidence:  Doctor’s






testimony of what daughter said):






1.  Child Molestation Cases:  More and more likely to come in




2.  Children:  Special problem – b/c degree to which child understands purpose of the





exchange might be questionable





a.  VETTER:  Questions degree to which rationale (that will be truthful when






seeking treatment) works in any case – it’s worse in cases w/ kids



c.  Renville Test: (for admitting IDENTITY STATEMENTS)




1.  Declarant’s motive in making the statement must be consistent w/ purposes of





promoting treatment or diagnosis




2.  Consent of statement is reasonably relied on by a physician in treatment or





diagnosis



d.  Justifications:



1.  Person will speak truth in seeking medical treatment




2.  Given doctors rely on what patients tell them in making highly consequential





decisions – should be good enough for courts too



e.  Patient’s Statements As the Basis for Expert Opinion:




1.  FRE 703:  data or facts on which an expert bases an opinion or inference, “if





of a type reasonably relied upon by experts in the particular field,” need





not be admissible in evidence




2.  Provides opportunity for otherwise inadmissible evidence to be presented to the





jury.


5.  PAST RECOLLECTION RECORDED:  FRE 803(5):  Memorandum or record concerning 



matter about which W once had knowledge but now has insufficient recollection to enable



W to testify fully and accurately, shown to have been made or adopted by the W when



the matter was fresh in the W’s memory and to reflect that knowledge correctly.  If admitted,



can put into evidence only by adverse party (otherwise can just read into evidence).



a.  Requirements:




1.  Declarant is testifying as a witness




2.  Statement is in form of memo or record




3.  Statement concerns matter about which W can’t remember sufficiently to testify fully





or accurately





a.  Declarant must be in court





b.  Witness must not have sufficient memory of underlying facts that are the






subject of the statement 





c.  Attorney has tried to refresh memory





1.  Ohio v. Scott:  (Scott convicted of shooting at another w/intent to kill +







shooting at 2 police.  Lee blinded.  Guest in Lee’s house fled.  







Chased by D. in red ford.  Shortly after shooting, Tackett talked w/







D. at movie theatre – gave handwritten statement to police where







D. told her he wrecked car + shot guy.  Tackett testifies at trial –







remembers having conversation but not all details.  HELD:







handwritten statement properly admitted







a.  Prosecutor doesn’t try to hard to refresh recollection – maybe








wants the stuff in statement b/c could be better than








testimony




4.  Witness once had personal knowledge of the matter




a.  Proponent must show W. had personal knowledge of matters when memo/






recording made





b.  Can be shown by W stating she remembers making the record





c.  If W ≠ remember – can use the records’ contents, testimony of someone who






saw the record being made or other circumstantial evidence to show 






personal knowledge





d.  Record can either be made OR adopted by the W – i.e. can sign a statement






written by someone else




5.  Statement made/adopted when matter fresh in W’s memory AND:





a.  Can satisfy like you would the personal knowledge req’t





b.  Freshness:  Court’s differ – some say months – others say weeks – some allow






delays btwn statement being recorded and it being adopted by W.




6.  Statement correctly reflects W’s knowledge 





a.  Must present some evidence that the statement is correct






1.  Sometimes record itself contains info relevant to its accuracy





b.  Written statement can contain clause: “it is an accurate statement to the






best of my recollection” + signed





c.  Can try using circumstantial evidence as to why it is likely to have been 






accurate




7.  All issues here are FRE 104(a)



b.  In Court Use:




1.  Can only be read to the jury – not received as an exhibit – by the proponent




2.  Opponent may offer it as an exhibit



c.  Justifications:




1.  Memory – made when fresh in W’s mind




2.  Sincerity – record shown to be a correct reflection of W’s knowledge, affirming 





truthfulness of the W in making it




3.  Narration – makes accuracy and care in recording it likely




4.  Perception not addressed – but availability of W in court may furnish information 





pertinent to perception ability and opportunity



d.  Multiple Declarants:




1.  “Cooperative Report”:  Statement admissible if observer testifies as to correctness of





oral report + recorder testifies that they faithfully transcribed that oral report





a.  Requiring both to be present gives proponent opportunity to alleviate HS 






concerns + opponent gets opportunity to cross-examine both




2.  RULE:  Need hearsay exception for both levels:





a.  If both declarants’ statements fall under FRE 801 hearsay – must both fall 






w/in FRE 801(d) exemption or an FRE 803/804 exception





b.  If FRE 803(5) is used at all levels both declarants must be W’s



e.  Records Based on Multiple Sources of Hearsay:




1.  Need all of the observers/declarants to testify as to loss of memory + accuracy of





statements



f.  PRESENT RECOLLECTION REFRESHED:




1.  DEFINITION:  W. initially can’t recall something – can refresh their memory by





presenting w/ document/memo/etc. that may jog memory




2.  TYPE OF EVIDENCE:





a.  No substantive limits on type of item used to refresh






1.  If memory refreshed – no need refer to item again






2.  Court must decide if W actually remembered or if basing knowledge







on the item






3.  If W’s memory not refreshed  = one of foundational requirements







of FRE 803(5)

6.  BUSINESS RECORDS:  Records of Regularly Conducted Activity:  Memorandum, 

report, record, or data compilation, in any form, of acts, events, conditions, opinions or diagnoses made at or near the time by, or from information transmitted by, a person w/ knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memo, report, record or data compilation all as shown by the testimony of the custodian or other qualified witness, or by certification that complies w/ FRE 902(11), 902(12) or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  Term “business” here includes business, institution, association, profession, occupation and calling of every kind, whether or not conducted for profit



a.  Requirements:




1.  Statement in written/recorded form





a.  Includes computer generated documents






1.  Foundation:  Accuracy of computer’s data-processing program and 







ability of person who enters info. into the system





b.  Very wide scope




2.  Record concerns acts, conditions, opinions, or diagnosis:




3.  Record made at/near time of matter recorded (contemporaneity)





a.  Original source must start process at/near time of event




4.  Source of info. had personal knowledge of the matter





a.  Person who makes entry need not have personal knowledge





b.  Must be insider to the organization





1.  Premise:  Person bound by organization’s rules – so will be trustworthy




5.  Record kept in course of regular business activity:





a.  Regular business activity:  Activity w/in the customary business purpose






of the enterprise




b.  No requirement for testimony as to correctness of contents of document






(as in FRE 803(5))





c.  If made in anticipation of litigation ≠ Business Record




6.  It was the regular practice of the business activity to make the record:




a.  Make such a record/records like it happens systematically/repeatedly




7.  Foundational Testimony:





a.  Someone w/ personal knowledge of how these records are prepared must






testify (need not have firsthand knowledge of that particular record)

8.  No indication of lack of trustworthiness (due to source of info/method or 

circumstances of preparation)





a.  To eliminate docs prepared w/ self-interested motivation





b.  Burden of showing lack of trustworthiness is on opponent





c.  Test for lack of trustworthiness focuses on sincerity:






1.  Motivation of preparer






2.  Source of info is known






3.  Method/circumstances of preparation is unknown






4.  Record on its facts is irregular/has serious mistakes or inconsistencies





d.  Accident Reports:






1.  Courts often let in internal reports for accidents/mishaps that come







out against entity whose record it is (offered by P. against D.)







a.  FOCUS:  Who prepared the report – were they likely to be








the “target” of a suit







b.  Case-by-Case Approach (rejects Palmer v. Hoffman – 1943








S. Ct. case that says never admissible)







c.  PROB:   Report may be self-serving and untrustworthy






2.  “Self-Critical Privilege”:







a.  If organization hires outside org. to do investigation on self –








some courts won’t let P’s use it – b/c encourages 








employers to engage in self-evaluation (like subsequent








remedial measures)






3.  EX:  Lewis v. Baker --  R.R. case - admissible



b.  Info. must come from inside the organization: (if not insiders, need another




exception)




a.  Petrocelli v. Gallison:  (Petrocelli has operation.  Lots of pain after.  2 more.  





Mrs. says talked to 1st surgeon – says Dr. says he cut a nerve.  2nd surgeon





has record that says nerve cut)  HELD:  Evidence excluded:





1.  Couldn’t tell where info.from:  May have come from Petrocelli or wife






a.  They don’t have personal knowledge + not w/in organization






b.  Burden on Petrocelli (proponent) to meet conditions (Dr’s personal







knowledge + members of org.)





2.  If Petrocelli made statement to Dr. #2 – maybe fits FRE 803(4) (statements






for purpose of treatment)






a.  Multiple levels of hearsay – business record + Petrocelli’s statement




b.  Norcon v. Kotowski : (Employee works for Norcon.  Exxcon responsible for oil





cleanup – hires Veco – Veco hires subcontractors Purcell (security) and Norcon.





Kotowski sexually harassed.  Kotowski fired for drinking on job.  Evidence:





written statement prepared by Purcell Security employee (Purcell responsible





for investigating breaches of rules) – talked w/ roommates of guilty supervisor





(Norcon employees) + head of security at the barge.





1.  Business Records Exception (FRE 803(6)):






a.  Regularly prepared in course of Purcell’s business – but sources







of info. aren’t insiders to Purcell







1.  Might view as one overall enterprise  (VETTER thinks this








is plausible)






b.  Normal duties to give info. about employer?







1.  Court:  Duty of employees to respond to inquiries about 








breaches of company rules – might be normal duty





2.  Business Records + Admissions:






a.  If not deemed insiders – can get around w/ FRE 801(d)(2)(D) – 







statements on matters w/in scope of person’s agency or 







employment 







1.  Might not work w/ Stampley (roommate)







2.  Look to which exception for agents applies



c.  Justifications:




1.  Necessity:





a.  Time consuming + inconvenient to call each individual who had part in 






generating record





b.  If make records regularly – likely won’t have memory of particular matters




2.  Reliability:





a.  Record has to be made at/near time of matter recorded





b.  Incentive to be honest & accurate in order to advance the business





c.  Fact that kept in regular course of business suggests checked for accuracy





d.  No incentive to lie about routine matters





e.  Regularity means there is expertise in the record making




3.  Fair Opportunity:  Can cross-x custodian or other foundational witness


7.  Absence of entry in records kept in accordance w/ FRE 803(6):  Lack of BR where there

normally is one:  FRE 803(7):  Evidence that a matter isn’t included in memoranda, reports, records, or data compilations in any form, kept in accordance w/ the provisions of paragraph (6), to prove nonoccurrence/nonexistence of the matter, if the matter was a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of info. or other circumstances indicate lack of trustworthiness


8.  PUBLIC RECORDS AND REPORTS:  FRE 803(8):  Records, reports, statements, or data



compilations, in any form, of public offices or agencies, setting forth:



(A) activities of office or agency OR



(B) matters observed pursuant to duty imposed by law as to which matters there was a duty to



      report, excluding in criminal cases matters observed by police officers and other law 



      enforcement personnel OR



(C) in civil actions and proceedings and against the Gov’t in criminal cases, factual findings


      resulting from an investigation made pursuant to authority granted by law, unless the sources



      of  info. or other circumstances indicate lack of trustworthiness



NOTE OTHER EXCEPTIONS:




- FRE 803(9): Records of vital statistics (i.e., birth and death)




- FRE 803(14): Records of documents affecting interests in property




- FRE 803(22): Evidence of judgments of felony conviction




- FRE 803(23): Judgments on matters of personal, family, or general history, or boundaries


a.  Requirements:




1.  Statement is in form of record/report from public office/agency




2.  Contents of record involve:





a.  (A).  Activities of that office or agency OR






1.  Record pertaining to agency’s own internal “housekeeping” functions







such as its own personnel records and budgetary info.






2.  Any records of official activities of the agency necessary to the 







performance of its public duties independent of any specific







investigation or litigation







a.  EX:  Registries, statistics, transcripts, minutes of public








hearings






3.  Need sufficient showing of personal knowledge




b.  (B).  Matters observed + reported pursuant to duty imposed by law, but not





matters observed by police/other law enforcement in criminal cases:






1.  EX:  Weather reports; border crossings; accident scene measurements








and descriptions; damage reports






2.  Often contain multiple hearsay problems






3.  Need sufficient showing of personal knowledge






4.  Some courts allow criminal D’s to offer against Gov’t in criminal







cases





c.  (C).  Factual findings resulting from investigation authorized by law, but not 






against D. in criminal case (only against Gov’t)






1.  EX:  Findings of official misconduct; accident reports of police or 







specialized agencies and their conclusions; safety and diagnostic







studies; reports/studies on housing discrimination






2.  Opinions/Conclusions in Investigative Report:  OK so long as







conclusion based on factual investigation + satisfies 







trustworthiness requirement






3.  No personal knowledge requirement

d.  Untrustworthiness Clause:  Judge can exclude public records if sources of 

info/other circumstances indicate untrustworthiness






1.  Applies to all 3 sections






2.  Burden on opponent to show why untrustworthy






3.  Factors:







a.  Skill, expertise, motivation of investigator







b.  Sources of info.







c.  Procedures followed in preparation of record







d.  Timeliness of investigation







e.  Whether hearing held and level at which conducted







f.  Method of checking data







g.  Peer review



b.  No “insider requirement (info. need not come from w/in organization)




1.  Baker v. Elcona Homes Corp (Collision.  W/in minutes police on scene.  Observes +





makes measurements.  Further investigates – including interview of truck driver 





in hospital.  Statement incorporated in patrol officer’s report.)





a.  Fits all 3 categories:






1.  To extent report says he went to scene and investigated – (A) b/c







activities of hwy patrol






2.  Civil case + incorporates officer’s observations at scene to which







he had duty to report (B)






3.  Factual findings from investigation pursuant to law (C)





b.  Doesn’t matter that report incorporates + relies to some extent on truck






driver statement (unlike business records exception)



c.  Factual Findings:



1.  Evaluative conclusions can constitute factual findings for this exception (Baker +





ratified by S. Ct.)



d.  Criminal Trials:  Law Enforcement Personnel



1. United States v. Oates (Drug prosecution for possession of heroin w/ intent to





distribute.  Must show substance is heroin – expert who tested stuff is





sick so call another chemist who examines record + testifies as to what he





did)





a.  Chemist qualifies – b/c employed by law enforcement agency





b.  Business Records Exception:






1.  If doesn’t fit under FRE 803(8)(B),(C) b/c law enforcement







personnel in criminal trial – can’t come in under FRE 803(6)







even though technically fits (Oates – other courts haven’t







entirely followed)




2.  Since Oates:





a.  Some courts include individuals whose functions = similar to police officers






1.  Yes = people w/ prosecutorial or investigative functions






2.  No = performing administrative duties in regulatory scheme, making







administrative decision or seeking compliance w/ fines and







citations




3.  Routine and Regular Activities – NOT excluded:





a.  Routine observations, even if made by police, need not be excluded in 






criminal cases (they are reliable and forgettable)






1.  EX:  Reports of time/date of crimes (not facts and circumstances);







log of 911 calls; records relating to regular maintenance checks







of breathalyzer unit




4.  D. can offer police report as defense evidence – even though excluded if offered





by the prosecution (see p. 350 n.3)




5.  Witness can’t remember the specific info:




a.  Prosecutor can usually show report to refresh recollection – if not, offer






as past recollection recorded (FRE 803(5)) – VETTER: most think






that ought to come in 



e.  Multiple Hearsay W/in Investigative Reports:




1.  RULE:  May be used as basis for the findings – but not admitted for its truth




2.  Courts might exclude factual findings as lacking trustworthiness b/c reliance of





inadmissible and unreliable hearsay





a.  If inadmissible hearsay in report (i.e. truck driver statement) – use general






trustworthiness test to see if whole report should be excluded




3.  Sources giving info. in (C) (sources relied on in making factual findings) need not





be operating under public duty in relaying info. to investigator


9.  Records of Vital Statistics:  FRE 803(9):    Records/data compilations in any form, of births,



fetal deaths, deaths, marriages – if report made to a public office pursuant to requirements of law


10.  Absence of Public Record or Entry:  FRE 803(10):  To prove absence of record, report, 



statement, or data compilation, in any form, or the nonoccurrence/nonexistence of matter which



a record, report, statement, or data compilation, in any form, was regularly made and preserved



by a public office/agency, evidence in the form or a certification in accordance w/ FRE 902, or



testimony, that diligent search failed to disclose the record, report, statement, or data compilation,



or entry


11.  Records of Religious Organizations:  FRE 803(11):    Statements of births, marriages, divorces,



deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal/



family history, contained in regularly kept record of religious organization


12.  Marriage, baptismal, and similar certificates:


13.  Family records


14.  Records of documents affecting an interest in property


15.  Statements in documents affecting an interest in property


16.  Statements in ancient documents:  FRE 803(16):  Document in existence 20 years or + the



authenticity of which is established


17.  Market reports, commercial publications


18.  Learned treatises


19.  Reputation concerning personal or family history


20.  Reputation concerning boundaries or general history


21.  Reputation as to character:  FRE 803(21):  Reputation of a person’s character among 



associates in the community


22.  Judgment of previous conviction:  FRE 803(22):  Evidence of a final judgment entered after



a trial or upon plea of guilty (but not nolo contendere), adjudging person guilty of a crime



punishable by death or imprisonment in excess of one year, to prove any fact essential to 



sustain the judgment, but not including, when offered by the Gov’t in criminal prosecution for



purposes other than impeachment, judgments against persons other than the accused.  Pendency



of appeal ≠ affect admissibility


23.  Judgment as to personal, family, or general history, or boundaries
D.  Hearsay Exceptions when DECLARANT UNAVAILABLE:  FRE 804:


1.  Unavailability: FRE 804(a)


a.  DEFINITION:




(1). Exempted by ruling of court on ground of privilege from testifying concerning





subject matter of declarant’s statement (FRE 804(a)(1))





a.  EX:  Privilege against self-incrimination





b.  Must have some basis for the privilege (but any element which might






contribute to chain of inferences that might incriminate need not be






disclosed)





c.  “Use Immunity”:  Court can immunize witness (from use against him






in later prosecution) – then witness must testify




(2).  Persists in refusing to testify concerning the subject matter of the declarant’s





statement (FRE 804(a)(2))





a.  Judge will likely threaten W w/ civil contempt – then exception becomes






available




(3).  Testifies to lack of memory of subject matter of declarant’s statement (FRE 804(a)





(3))





a.  Difference from FRE 801(d)(1) (prior inconsistent statements):






1.  Under FRE 801(d)(1):  Witness had to be subject to cross-x re: the







statements – could purport not to remember grand jury testimony






(what he actually said – i.e. underlying events) – but might be 

okay b/c subject to cross-x concerning the statement in general (no problem if doesn’t remember the underlying events)






2.  Here – cross-x is regarding the subject matter of the underlying







statement (i.e., witness claims not to remember the robbery at







all)




(4).  Unable to be present b/c of death or then existing physical or mental illness or





infirmity





a.  PROBS:






1.  Witness just has minor illness – will be able to testify soon – should







party get continuance or do w/out witness and use prior 







statements






2.  Belief in physical ailment – how trustworthy is it?




(5). Absent from the hearing and the proponent of his statement has been unable to




procure the declarant’s attendance (or under (b)(2),(3), or (4) the declarant’s





attendance or testimony) by process or other reasonable means





- Declarant not unavailable if exemption, refusal, claim of lack of memory, 





   inability, absence due to procurement/wrongdoing of proponent of statement

 



   for purpose of preventing witness from attending/testifying  





a.  Proponent must make reasonable efforts to search for witness





1.  Reasonableness:  Depends on how much $ at stake; how







vital witness is, etc.






2.  Party that wants to call W. may have only feeble incentive to







find witness if prior statement is really good (b/c also not







subject to cross-x) – so judge should weigh carefully





b.  Federal Cases:  Gov’t has authority to require U.S. citizens to return






from abroad (might have to pay transportation costs, meals, lodging,






etc.)





c.  Procurement/Wrongdoing Exception:  






1.  Problem 4-M:  Masters tried for importing coke.  He + Jane 







arrested on flight.  Jane is Australian.  Gives statement that







leads to indictment of Masters.  Prosecutor wants to take Jane’s







depo. in case she returns to Australia.  Jane says in depo that







wouldn’t appear at trial.  U.S. Atty gave Jane back her passport







+ plane ticket.  At depo. Jane incriminated Masters – but 







Masters didn’t cross-x.  Jane refused to come back.







1.  Gov’t could have imprisoned her as material witness







2.  Gov’t can detain foreign national against whom no charges








pending







3.  BUT – 18 U.S.C. §3144: don’t hold in detention if can get








testimony by deposition – but FRCrimP 15(a) says in








criminal cases depos are for “use in trial” only in








“exceptional cases”







4.  VETTER doesn’t know the answer

2.  Hearsay Exceptions:  What Comes In:  



a.  (1)  Former testimony:  FRE 804(b)(1) – REQUIRES PAST CHANCE TO CROSS-X





(vs. 801(d)(1)(A) which requires present chance)




1.  Requirements:





a.  Given as witness





b.  At another hearing of same/different proceeding OR in deposition taken in






compliance w/ law in course of same/another proceeding





c.  If party against whom offered – or in a civil proceeding a predecessor in






interest – had opportunity + similar motive to develop testimony by






direct, cross, or redirect examination






1.  Loyd v. American Export Lines (VETTER thinks wrong) (Lloyd got







in fight w/ Alvarez.  Coast Guard had hearing to determine if







should revoke mariner’s documents for misconduct.  Later







Alvarez claims against AEL.  Evidence:  Lloyd’s testimony as







Cost Guard admin. hearing.  Issue:  is Coast Guard predecessor







in interest).  Court holds: Yes






2.  VETTER:  Predecessor in interest – indicates privity



2.  Primary Limit:  Cross-examination requirement




a.  No grand jury testimony – b/c no opp. for cross-x (unlike prelim. hearing)




3.  In criminal case:  No predecessor in interest – party against whom offered must





have had chance to cross-x (but OK if D. uses against gov’t)



b.  (2) Statement under belief of impending death: FRE 804(b)(2)




1.  Requirements:





a.  Prosecution for homicide OR civil action or proceeding





b.  Statement made by declarant believed his death was imminent




c.  Concerning cause or circumstances of what declarant believed to be his





impending death



2.  Premise:  Person who is aware death is certain and imminent won’t lie – but will be in





sufficient possession of senses to speak accurately




3.  Settled expectancy of death




a.  FRE 104(a) question





b.  FACTORS:






1.  Nature of wounds






2.  Seriousness of wounds






3.  If declarant actually died




4.  Imminency Requirement:





a.  Sheppard v. U.S.:  “a settled hopeless expectation” that death near – ≠ where






death followed statement by weeks (+ she might not have had personal






knowledge (only suspicion) that hubby poisoned her)





b.  FRE 104(a) question




5.  Personal knowledge Requirement


c.  (3)  Statement against interest:  FRE 804(b)(3)



1.  Requirements:





a.  At time of making, contrary to declarant’s pecuniary or proprietary interest 






OR





b.  Tended to subject declarant to civil or criminal liability





OR





c.  Tended to render invalid claim by the declarant against another





AND

d.  Reasonable person in declarant’s position would not have made the 

statement unless believing it to be true





e.  If statement tends to expose declarant to criminal liability and offered to 






exculpate accused = not admissible unless corroborating circumstances





indicate trustworthiness of statement




2.  Notion:  Can depend on statements b/c most people don’t say things that expose them





to civil/criminal liability unless believe them to be true (+ assumption if they





believe them true than they are true)




3.  Purpose:  To use as evidence against 3rd person (b/c as against declarant it’s an 





admission)




4.  Types of Interests:  Special Cases:  (Civil)




a.  Conflicting Interests:






1.  Demasi:  Account had almost $700.  Withdrawals to about $70.  Mr.







sued bank alleging withdrawals unauthorized.  Bank told Mrs.







could take out balance if signed affidavit conceding authority







to withdraw.







a.  Interest in getting $70







b.  Interest in keeping claim open





b.  One-Way Interest:






1.  Taxpayer declares $X income.  Tax return offered to show made at







least that much (not exactly what made) – b/c unlikely to overstate







income when filing return.







a.  May be admissible as a ceiling OR a floor





c.  Dual Inculpatory:  If implicating 3rd person – but equally implicating self – 






likely can come in (State v. Torres)






1.  State v. Schiappa:  “I killed X and Y beat his ass” – comes in






2.  Look to see if shifting blame or currying favor





d.  Circumstantially Adverse Facts:  






1.  Statement admitting fault in a context that might give rise to liability







a.  EX:  Suit by building owner and insurance carrier against 








tenant of warehouse to recover for fire loss. P’s offer








statement by tenant’s employee to police officers that had








been drinking and smoked cigarettes in warehouse.








1.  Admissible b/c might jeopardize his employment




5.  Declarant must understand his interests and how statement could impact them:





a.  Filesi v. U.S.:  Deceased bar owner’s statement that dancing went on in bar






not admissible as statement against interest b/c no indication he realized






this would have serious tax consequences




6.  Must be against interest at time of making statement:





a.  Merritt v. Chonowski:  Driver exists bar and says had six strong drinks → had






accident.  Not admissible as against interest b/c no reason to believe would






be in accident




7.  Statements Implicating the Accused in a Criminal Case:




a.  Williamson v. United States (Harris stopped weaving on highway.  Implicated






Williamson about where he got drugs he was carrying.  Williamson 






prosecuted.  Harris won’t testify.)






1.  If made in custody – presumption not against interest (b/c trying







to curry favor – inherently untrustworthy)






2.  How Much of Statement Comes In:







a.  O’Connor:  Only particular statements that are against interest







b.  Kennedy:  








1.  Incriminating against self-interest – comes in if









relevant








2.  Collateral self-serving statements – stay out








3.  Collateral neutral statements – come in if relevant







c.  VETTER:  Kennedy’s approach causes C/C problems






3.  Lilly:  If looks like trying to curry favor – might have confrontation







clause problems (b/c against interest exception not “firmly rooted”




5.  Statements Against Penal Interest that Exonerate the Accused:





a.  Requirement:  Supporting circumstances (+ declarant unavailable) 






FRE 804(b)(3)






1.  FACTS: Garvin driving truck.  Stopped.  He and Torrens arrested after







drugs found in truck.  Torrens sells Trooper: “The drugs belong to







me, not Garvin.  He had nothing to do w/ it” – Statement comes in







(Problem: “He had nothing to do with it”)







a.  Corroborating Circumstances:








1.  Didn’t know each other – just met on trip – no reason









for Torrens to help Garvin








2.  Torrens read Miranda rights before statement – knew









statement could be used against him








3.  No indication of motive to curry favor






2.  Corroborating Circumstances:







a.  Independent evidence that directly or circumstantially tends








to prove points for which statement is offered







b.  Factors suggesting trustworthiness – i.e., spontaneity



d.  (4) Statement of personal or family history:  FRE 804(b)(4):  




1.  Requirements:





a.  (A) Statement concerning declarant’s own birth, adoption, marriage, divorce,






legitimacy, relationship by blood, adoption, or marriage, ancestry, or 






other similar fact of personal or family history, even though declarant had






no means of acquiring personal knowledge of matter stated







OR





b.  (B): Statement concerning stuff in (A), and death also, of another person if 






declarant was related by blood, adoption, or marriage or was so intimately






associated w/ other’s family as to be likely to have accurate info. 






concerning matter declared



e.  (6) Forfeiture by Wrongdoing:  FRE 804(b)(6):




1.  Requirements:





a.  Statement offered against a party





b.  That party has engaged or acquiesced in wrongdoing that was intended to, and 






did, procure the unavailability of the declarant as a W.

E.  The Catchall Exception:  FRE 807:  statement not specifically covered by FRE 803 or 804 but having 


equivalent circumstantial guarantees of trustworthiness, not excluded if court determines that (A) 


statement is offered as evidence of a material fact; (B) statement is more probative on point for which it


is offered than any other evidence which the proponent can procure through reasonable efforts; and


(C) the general purposes of these rules and the interests of justice will be best served by admission of


the statement.  But – proponent must give notice.


1.  Requirements:



a.  Offered as evidence of material fact (A)



b.  More probative on that point than any other evidence that proponent can procure through




reasonable efforts (B)



c.  Rules + interests of justice served by admission of statement


2.  Premise:  Statements are hearsay but have equivalent guarantees of trustworthiness as exceptions



a.  Dallas County (P. suing insurance carrier for loss when clock tower collapsed.  Insurance co.




says clock tower fatally weakened by fire that occurred earlier.  Dallas County says




tower struck by lightning causing it to fall.  Problem – no witnesses to fire b/c long ago.




Evidence: front page story in old newspaper.  HELD:  Admissible



b.  State v. Weaver (Weaver charged w/ murder of baby she was babysitting.  Picked up baby




in morning.  Shortly after baby unconscious.  Dies.  Autopsy shows lots of injuries, 




including recent skull fractures.  Evidence:  Affidavits of people from town saying




heard baby’s Mom say baby hit head on coffee table that day)




1.  Trustworthiness Analysis:





a.  3-5 affidavits – so mutually reinforceable





b.  Declarant had firsthand knowledge of substance of statement (Mom was






declarant – she saw baby fall)





c.  Statement made shortly after incident in close proximity to events






declarant could be expected to remember





d.  Statement unambiguous and explicit that event occurred





e.  Statement in response to open-ended question – not result of interrogation





f.  Statements made to more than one person who aggress to what was said





g.  Similar account of episode of trauma made on other separate occasions





h.  Statement corroborated by objective medical evidence





i.  Affiants didn’t socialize w/ declarant





j.  None of affiants personally knew the defendant





k.  Declarant is available to testify




2.  MAIN QUESTION:  How plausible is it that this statement was made


3.  NEAR-MISS THEORY:  Some states say if almost = another exception can’t admit under FRE 807

F.  THE CONFRONTATION CLAUSE AS A BAR AGAINST HEARSAY:

1.  6th Amendment:  In all criminal prosecutions, the accused shall enjoy the right…to be confronted w/ the 



witnesses against him.”



a.  General Rule:




1.  When person testifies for prosecution:





a.  Must testify in view of the D.





b.  Must be sworn





c.  Subject to cross-examination





d.  In view of the trier of fact


2.  Confrontation Theories:

a.  Minimalist Theory:  C/C only applies re: live testimony – doesn’t apply to out-of-court 

statements




1.  Accused has right to be present and cross-x witnesses who testify




2.  Doesn’t stop prosecutor from offering testimonial accounts of what others have said



b.  Production Theory:  




1.  Prosecutor must produce available declarant in preference to out-of-court statement




2.  Doesn’t apply to unavailable declarants



c.  Reliability Theory:




1.  Constitutional standard of reliability for hearsay statements against accused – operates





independently of hearsay doctrine



d.  Centrality Theory:  

1.  Hearsay statements OK on peripheral points OR as corroborative OR circumstantial 

proof




2.  Not OK as central evidence going to heart of prosecutor’s case



e.  Procedural Rights Theory:

1.  Prosecution can’t build case against accused by gathering out-of-court statements and 

offering in lieu of live testimony



f.  VETTER’s THEORY:  Combination of Minimalist and Procedural Rights
1.  C/C applies to live testimony + other testimony of witnesses gathered to convict D. 

(broad notion of “witness”)


3.  Statements Subject to Prior Cross-Examination: 



a.   Prior Cross-Examination:  Cross-x prior to introduction of statement at subsequent trial




1.  Opportunity for prior cross-x might be sufficient to satisfy C/C:  

a.  California v. Green:  (Green prosecuted for drug dealing.  Porter is witness 

who deals drugs and says Green is supplier.  Porter testifies at preliminary hearing.  Later makes statement to Officer that Green is supplier.  At trial – claims not to remember much.  Prosecution offers testimony from preliminary hearing.) HELD:  Constitutional – especially if would qualify under FRE 801(d)(1)(A) (statements under oath in other proceedings where declarant subject to cross-x concerning the statement)



b.  Subsequent Cross-Examination:  Cross-x subsequent to making of statement originally (i.e.,




when declarant testifies)




1.  Opportunity for subsequent cross-x might be OK




a.  Statements to Police Officer might be OK b/c can cross-x Porter at trial about 






what Officer testifies he said


4.  Cross-Examination is not always required – but sometimes opportunity to cross-x isn’t enough



to satisfy C/C:



a.  Must there have been actual cross-x – or is opportunity enough?  (open question)




1.  At preliminary hearings – normal practice of defense lawyers is not to cross-x





prosecution witnesses




2.  Hearsay Purposes:  Opportunity to cross-x might be enough – CC Purposes:  Might





not be enough (b/c don’t want to pressure to cross-x)

3.  Just b/c unavailable for cross-x for hearsay purposes ≠ unavailable for C/C 
purposes – still can be cross-x about credibility, etc.





a.  U.S. v. Owens (Prison guard assaulted.  In hospital picks out assailant.  At trial,






can’t remember who assaulted him – just remembers talking to FBI but






not what he said.  Evidence:  I.D. as statement of identification)






1.  Court says C/C is satisfied – b/c he can testify – must be border of C/C

5.  UNCROSSEXAMINED STATEMENTS:


a.  Requirements for admitting un-cross-examinable statements:




1.  Declarant is unavailable




a.  BUT – fn. 7 – demonstration of unavailability isn’t always required (Dutton v.






Evans)





b.  Unavailability remains the law – but so much doubt has been case that we only






know it’s required in cases like Roberts—where prior statement is prior






testimony:






1.  Ohio v. Roberts:  (Roberts prosecuted for using someone else’s credit







cards.  Claims had permission.  Prosecutor calls Anita (who he







claims let him use them) at preliminary hearing.  She denies it.







Disappears.)  HELD:  Preliminary hearing stuff admissible b/c







she’s unavailable






2.  White v. Illinois:  Firmly rooted exception might trum unavailability







requirement

2.  Adequate indicia of reliability to warrant admitting hearsay (circumstances 

surrounding statement give assurance that cross-x would not be needed)  

a.  Either indicators or reliability w/in statement OR inherent reliability
3.  Firmly Rooted Exception to the Hearsay Rule (then assurance of reliability is 

presumed)





a.  EXCEPTIONS:






1.  Dying declarations






2.  Excited utterances






3.  Statements for purposes of medical treatment or diagnosis (despite that







established in cases where declarant was 4-yr-old child)






4.  Former testimony






5.  Business records and public records






6.  Coconspirator statements (even though underlying rationale for this







exception for hearsay is not reliability – it’s admissions)







a.  Unavailability not required – p. 442 U.S. v. INadi





7.  Admissions





b.  NOT EXCEPTIONS:






1.  Declarations against penal interest






2.  Residual exception (b/c that’s case-by-case – would need particularized







guarantees of trustworthiness)







a.  Idaho v. Wright:  Trustworthiness of statement must be judged 








w/out regard to extrinsic evidence – must be judged from








statement itself (VETTER finds this puzzling)

IMPEACHMENT

A.  General:



- Bias, animus



- Defect in sensory/mental capacity



- W. by disposition untruthful



- Prior inconsistent statements



- Contradiction


1.  Methods of Impeachment:


a.  Reasons to doubt credibility in general – Nonspecific Impeachment



1.  Showing witness has some bias, animus, motivation, or corruption that might lead to





fabricate/shade testimony to help/hurt one of parties




2.  Show defect in sensory or mental capacity that undercuts testimony




3.  Show witness is by disposition untruthful
a.  Cross-x about nonconviction misconduct causing doubt on honesty (FRE 

608(b))





b.  Cross-x about convictions for certain kinds of criminal acts (FRE 609)





c.  Testimony by character witness that target witness is untruthful (FRE 608(a))



b.  Target particular misstatements – Specific Impeachment



1.  Show witness made prior inconsistent statement



2.  Contradict witness – show just plain wrong

B.  NONSPECIFIC IMPEACHMENT:

1.  Bias and Motivation: (i.e., showing gov’t payed declarant as informer; expert charges rate to 

testify)


- expert being paid


- sexual involvement w/ party


- owing D. a favor



a.  United States v. Abel:  Bias not in FRE but OK as method of impeachment




(FACTS:  Impeaching witness testifies that prosecutor’s principal witness told him that




he would make up stuff to get better treatment from gov’t.  Impeaching witness testimony




then impeached itself by calling witness who testifies that all involved (witnesses and D.)




are members of Aryan brotherhood (but gang no identified b/c possible prejudice)




1.  Showing membership by intrinsic evidence OK:





a.  Not barred b/c it is a “past act of misconduct” barred under FRE 608(b) b/c it






also shows bias



b.  Expert Witnesses:




1.  Problem: Product liability case.  GM calls Dr. as witness.  Counsel for GM brings out





fee arrangement – then no more.  Cross-x:  brings up question again – how much





paid in total, etc.





a.  How much $ made from GM last year – probably OK





b.  If expert expects to testify for GM again – probably OK





c.  How much $ in all appearances for auto makers – probably not





d.  What proportion of total income comes from these appearances – likely not

2.  Calling into Question Sensory or Mental Capacity of Witness: (i.e., showing W. had 

only brief chance to see/hear what described; labors under defects in sensory capacity)



a.  EXAMPLES:





1.  Questions about eyewitness’s eyesight:  glasses?  wearing at time of event?




2.  How well witness hears?




3.  Condition witness in when testifies?




4.  Condition of witness during event – drunk? under controlled substances?




5.  Psychiatric/psychological conditions that might bear on credibility?

3.  Calling into Question Character for “Truth and Veracity” (question disposition of W. to 

be truthful in testifying)



a.  FRE 404: Bar on character evidence – but there’s an exception for impeachment:  FRE 607: 

credibility of a W. may be attacked by any party, including party calling the W.


b.  FRE 608:  Evidence of Character and Conduct of Witness:




1.  FRE 608(a):  Opinion and reputation evidence of character:  Credibility of W. can





be attacked or supported by evidence by opinion or reputation but: (1) evidence





may refer only to character or truthfulness or untruthfulness, and (2) 





evidence of character for truthfulness admissible only after character of W. for 

truthfulness has been attacked by opinion or reputation evidence or otherwise

a.  Requirements:


1.  Truthfulness has been attacked

2.  Foundation (i.e., character witness knows W. personally, etc.)


3.  Evidence refers to character for truthfulness/untruthfulness

b.  Calling party can then try to repair w/ specific instances

2.  FRE 608(b):  Specific instances of conduct (where no conviction):  May 

not be proved by extrinsic evidence -- but, if probative for truthfulness or untruthfulness, can be inquired into on cross-x (1) concerning W’s character for truthfulness or untruthfulness, or (2) concerning character for truthfulness or untruthfulness of another W. as to which character the W. being cross-xed has testified




a.  No Extrinsic Evidence:






1.  If ask: “Have you ever made oath rejecting power of God and Christ 







and accepting Satan as omnipotent? (W. asked if he did a bad 







thing) – W. answers no – Must accept W’s answer






2.  If witness lies/denies – too bad – can’t do anything





b.  Prior Bad Acts: Requirements: - 2 PART TEST:






1.  Examiner has factual predicate for the question







a.  Murphy v. Bonnano (E.M. and Bonnano suing B.M for








incident where B.M. came  to home w/shotgun.  B.M.








tries to into. evidence showing E.M. gave false info.








to Bank; she filed false claims for injuries in auto








accidents)  VETTER:  Important info. at based of








these questions must have come from B.M. – so where








did he get the info.?






2.  Bad act bears directly on veracity of W. in respect to issues at trial





c.  Can’t use FRE 608 to get around FRE 609:






1.  Can’t bring out underlying facts but omit conviction – would be 







unfairly prejudicial

c.  FRE 609:  IMPEACHMENBT BY EVIDENCE OF CONVICTION OF 

CRIME:




1.  FRE 609(a):  (1) Evidence a W. other than accused has been convicted of a




crime shall be admitted subject to FRE 403 if crime punishable by





death or imprisonment over 1 yr. (felony), and evidence of a W. this is the 

accused  shall be admitted if court determines the probative





value of admitting this evidence outweighs prejudicial effect to the accused




AND (2) evidence that any W. has been convicted of a crime shall be admitted 





if it involved dishonesty or false statement, regardless of the punishment





a.  Witnesses other than the accused:





1.  Shall admit subject to FRE 403 if felony (unless probative value

substantially outweighed by prejudicial effect):  pro-admission bias




b.  Witnesses that are the accused in criminal case:

1.  Admit if:  Probative value outweighs prejudicial effect:  pro-exclusion 
bias
c.  If crime involving dishonesty or false statement:  Come in per se – no 

FRE 403 balancing





d.  Weighing probative value vs. prejudicial effect:  Factors to see what is 






probative






1.  United States v. Lipscomb:  May be desirable for trial judge to go into







at least some underlying facts of convictions to decide – Court has







discretion







- FACTS:  Lipscomb prosecuted for drug offense.  3 defense








W’s all have convictions – robbery and manslaughter







- VETTER:  Odd b/c judge will have lots of info. – but info. given








to jury is very skeletal







a.  U.S. v. Gordon Factors:








1.  Nature of the conviction









a.  Spectrum:  Fraud/extortion – very probative –










robbery – in the middle – manslaughter










-- not very probative








2.  Recency or remoteness








3.  Whether similar to charged offense – might be very









prejudicial b/c propensity inference prohibited by









FRE 404








4.  Whether D’s record is otherwise clean – very probative









in telling whether other conviction is probative or









not








5.  Importance of credibility issues








6.  Importance of getting the D’s own testimony






2.  Shouldn’t pile conviction upon conviction:  If let in one or two, less







likely to let in others that are in the middle






3.  Balancing ≠ apply if crime involved dishonesty or false statement

e.  D. must testify in order to preserve FRE 609(a) objection so reviewing 

court can determine impact any erroneous impeachment may have had in light of record as whole:






1.  Luce v. United States 







a.  ARGUMENTS THAT MUST TESTIFY:








1.  Reviewing court needs factual context to decide 










prejudicial effect – won’t know nature of D’s









testimony








2.  Don’t know if Gov’t would have impeached








3.  In limine ruling is speculative b/c subject to change 








4.  D’s decision to testify usually ≠ turn on resolution of









one factor – can’t assume adverse ruling solely









motivated D’s decision not to testify








5.  Harmless Error:  Every appeal would turn into reversal









b/c can’t ever say harmless error if kept D. from









testifying







b.  ARGUMENT THAT SHOULDN’T HAVE TO:








1.  D. kept from testifying if think prior conviction will









come in






2.  But – under 5th Amendment compelled testimony can’t be used







against a D. – failure to testify ≠ waive 5th Amendment right






a.  New Jersey v. Portash (D. a municipal official accused of 








taking bribe.  Testifies before grand jury under immunity.








Wants trial court ruling that can’t be used to impeach if








testifies at trial.  Court turns down.  Doesn’t testify at trial








b/c afraid grand jury testimony will impeach)








1.  HELD:  Can’t waive 5th right in this way (VETTER 









thinks distinction from Luce is unconvincing)






3.  Waive right to appeal if defense brings out prior conviction in 







anticipation of adverse ruling + prosecution impeachment







a.  United States v. Ohler (D. makes/loses motion to exclude








convictions in drug trial.  Takes stand and testified about








prior convictions on direct – to mitigate.  Loses.  Appeals








that mistake to let in prior convictions.)  HELD:  She








waived (5-4)

2.  TIME LIMIT:  FRE 609(b):  Not admissible if period more than 10 yrs. elapsed 

since date of conviction OR release of W. from confinement for that conviction, whichever is later, UNLESS court determines probative value of conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  But, if more than 10 yrs. – must give notice to other side





a.  ISSUE:  When does 10-yr. period stop:






1.  At time commits subsequent crime?







a.  Not always easy to pin down







b.  Not as concerned w/ time of crime – b/c concerned about 








whether testimony truthful (concerned most w/ date








testimony put at issue = date of testimony)






2.  At time of trial?






3.  At time of testimony?

3.  FRE 609(c):  Effect of pardon, annulment, certification of rehabilitation: 

Evidence not admissible if (1) conviction subject of pardon, annulment, or certificate of rehabilitation, or other equivalent procedure based on finding of 
rehabilitation, AND person has not been convicted of subsequent crime which

was punishable by death or imprisonment over 1 year OR (2) conviction subject of those things based on finding of innocence



4.  FRE 609(d):  Juvenile Adjudications:  Generally not admissible but may allow




if would be admissible to attack credibility of an adult AND court thinks is





necessary for fair determination of guilty or innocence
C.  SPECIFIC IMPEACHMENT:


1.  FRE 613:  Prior Inconsistent Statements:  



a.  Requirements:




1.  FRE 613(a):  Statement need not be shown nor contents disclosed to W. at that





time, but on request shall be shown or disclosed to opposing counsel



2.  FRE 613(b):  Extrinsic evidence of PIS not admissible unless W. afforded





opportunity to explain or deny and the opposite party afforded and





opportunity to interrogate the W. thereon, or the interests of justice 





otherwise require.





1.  Doesn’t apply to admissions of party-opponent under FRE 801(d)(2)





2.  Problem:  Civil suit for injuries during assault.  Plimpton claims Dirk struck






him w/shovel.  Welch says Dirk struck w/out provocation.  On cross-x






Dirk doesn’t ask about any prior statement.  During defense case, Dirk






calls Murphy – police officer who investigated.  Murphy says Welch






told him he didn’t actually see blow being struck.






a.  If can’t recall Welch somehow – objection to testimony likely







sustained




3.  RULES:





1.  If use extrinsic evidence, must let W. explain





2.  Impeaching = always non-hearsay





3.  Many principles avail that might still exclude PIS – plea bargaining, hearsay,






settlement negotiations





4.  Party can’t purposely call hostile witness BUT if party doesn’t know what






W. will say OR testimony mixed = admit (OR if testimony is crucial)



b.  Impeaching your own witness (OK under the rules)




1.  Good faith standard:





a.  United States v. Webster (Webster convicted of aiding and abetting bank 






robbery.  Gov’t calls robber King.  King exculpates Webster.  Gov’t






then offers statements by King to FBI implicating Webster)






1.  If prosecutor in good faith believes good chance will testify consistent







w/statement – OK to impeach (7th Cir.)

2. D. can still argue probative value outweighed by prejudicial impact

c.  IMPEACHMENT BY MIRANDA BARRED STATEMENTS:

1. Impeachment by statements made pre-Miranda OK
a.  Harris v. New York (Harris arrested for heroin transactions.  Claimed only was


baking powder.  Made statements at time of arrest inconsistent w/ that excuse – but


Harris not given Miranda warnings when arrested).


1.  RATIONALE:  Violence of Miranda by police ≠ license for D. to perjure





2.  ISSUE:  If Miranda means statements not reliable, then not reliable for 






impeachment purposes either





3.  If D. invokes Miranda rights – police supposed to stop interrogating – if they






don’t, can use what D. says to impeach



d.  IMPEACHMENT BY PRE-ARREST SILENCE OK



1.  Jenkins v. Anderson (D. stabbed Redding.  Issue is if for revenge or self-defense.  D.





claims told police about robber – next day robber attacked him.  Cross-x 





prosecutor tries to impeach by showing 2 weeks elapsed btwn homicide and D.





turning self in to tell exculpatory story – argues if really self-defense, would have





waited for police)  HELD:  Permissible impeachment





a.  RATIONALE:






1.  Doyle ≠ apply b/c no arrest and no Miranda (where silence =







ambiguous)






2.  D. can argue to the jury why he was silent






3.  This isn’t a constitutional ruling – can argue as matter of state evidence







law this evidence shouldn’t be admitted – states can decide when







silence is probative.




2.  Questioning about post-arrest but pre-Miranda silence ≠ violate 5th






- Though Miranda right exists already – D. must invoke it****





a.  Weir v. Fletcher (Weir stabs guy.  17 hrs. later police come to his trailor.  Tell






of warrant.  5-10 minutes nothing said.  Weir puts on boots – police put in






car and Mirandize.  Weir argued self-defense.  Prosecutor questions why






didn’t tell story + locate weapon.)  HELD:  Permissible






1.  VETTER:  Not sure this is right – b/c even though not Mirandized,







this was in 1980 – likely knew right to remain silent – so silence







here is ambiguous


2.  IMPEACHMENT BY CONTRADITION


a.  3 Types:



1.  Contradicts AND tends to prove a substantive point – admissible (i.e., Hal’s 





testimony that car accident happened in X way which contradict’s another





witness’s testimony it happened Y way)

2.  Contradicts AND proves some other impeaching point – admissible (i.e., 

contradicts + tends to show bias – Ike’s testimony that Florence and George knew each other after George said they just met)




3.  Only contradicts (not admissible) (i.e., Jason’s drugstore was closed on day of 





accident – just shows W. wrong about inconsequential fact)



b.  Otherwise Excludable Counterproof:



1.  Can bring in evidence otherwise excludable if contradicts + bears on relevant question





a.  LIMITATION:  Sometimes attorney must object to the improper question to be






able to use improper evidence to impeach on cross-x






1.  Florence testifies “I’m a careful driver.  Had an accident-free past.” –







inadmissible b/c FRE 404 bar to show action in conformity – but







can bring in evidence of past accidents b/c contradicts + bears on 







question whether she’s a safe driver






2.  Might still exclude under FRE 403 – but since it’s Florence’s fault – 







court might force her to bear price.



c.  Can use extrinsic evidence to contradict (b/c not regulated by FRE 608(b) – which says 




no extrinsic evidence to impeach by nonconviction misconduct)

see 11.27.01 (p. 4) – confused.



d.  If evidence only contradicts but so central to what W. says – may come in:




a.  EXAMPLE:  Oswald charged w/ robbery perpetrated July 14.  Claims was elsewhere.





Ardiss testifies Oswald is regular restaurant customer and was there on 14th and 





Every day during period surrounding 14th.  Police Detective testifies saw 





Oswald in Seattle June 27.  Samuels (restaurant waiter) testifies never saw





Oswald in restaurant.





1.  Police Detective’s testimony – not admissible b/c collateral





2.  Samuels’ testimony:  Admissible:






a.  Might ruin Oswald’s alibi






b.  Even if don’t entirely credit Samuels – hard to believe that if Ardiss’







categorical, unqualified testimony that Oswald in restaurant







every night is wrong, that Ardiss might still be right that 







Owald was there the 14th.



e.  Can contradict testimony brought out by own questions (of opponent’s witness) so 




long as questions are w/in proper scope of cross-x – even if evidence is suppressed

(i.e., b/c improper search):



a.  United States v. Havens (2 guys back from Peru.  McLeroth searched – carrying 





cocaine in cloth pockets made from t-shirts.  No coke in Havens’ bag but cut





up t-shirts.  Testified on direct that had nothing to do w/ wrapping of t-shirts.





On cross-x: prosecutor asked if had t-shirts in bag.  No.  T-shirts admitted





to impeach.  Havens argues improper b/c prosecutor asked questions that led





to denial – then impeached.)  





1.  IMPORTANCE:  Bears on D’s decision whether to testify if might be 






impeached by excludable evidence.






a.  Presssure comes from gov’t mistake – can’t be used as substantive







evidence, but subject to jury misuse






b.  Subject to FRE 403 – but highly probative when D’s testimony brought







out on cross-x is centrla to the case





2.  DISSENT:






a.  Restricts to unacceptable degree D’s right to testify in own defense b/c







counsel can’t control through structuring direct testimony what







will be brought against him
b.  VETTER:  Havens easier case than Harris:  easier to justify use of illegally 

seized evidence for impeachment (in violation of 4th) than use of Miranda-barred statements to impeach –





1.  Evidence in Havens is much more probative – real, tangible evidence




c.  If question is improper (i.e., barred by FRE 404) – even if answered – shouldn’t





be able to impeach





1. EXAMPLE:  Young charged w/ selling drugs.  Testifies on direct that didn’t do






it.  On cross-x, prosecutor asks “have you ever sold before..” – question






barred by FRE 404 – but if he answers no – prosecutor can’t into. evidence






that sold drugs before.

REHABILITATION

A.  Repairing Credibility:


1.  General Rule:  Can’t try to repair credibility before attack has come



a.  Exception:  Can bring out points expect cross-x to raise:




1.  Testimony by expert that being paid for services




2.  Witness has been convicted of crimes




3.  Witness has entered into plea bargain (prosecutor can bring out)




4.  Calling party can bring out any connection or affinity w/ W. (grounds of bias)




5.  Various sorts of non-conviction misconduct

B.  EVIDENCE OF GOOD CHARACTER:


1.  Rules:

a.  FRE 608 (a):  Can attack or support credibility of W. by opinion or reputation but:



1.  (1) evidence may refer only to character for truthfulness or untruthfulness






AND




2.  (2) Evidence of truthful character admissible only after character of witness for





truthfulness has been attacked by opinion or reputation evidence or





otherwise


b.  FRE 608(b):  Specific instances of conduct of a witness, for attacking/supporting credibility,




other than conviction of crime as in FRE 609, may not be proved by extrinsic




evidence.  May inquire into on cross-x:



1.  (1) Concerning witness’ character for truthfulness or untruthfulness




2.  (2) Concerning character for truthfulness or un of another witness as to which





character the W. being cross-xed has testified

C.  PRIOR CONSISTENT STATEMENTS:


1.  Correlation to FRE 801(d)(1)(B):



a.  PCS defines as “not hearsay” – PCS offered to rebut “express or implied charge…of recent




fabrication or improper influence or motive” – but PCS must be made pre-motive (Tome)




1.  ISSUE:  Are other rehabilitating uses regulated by FRE 801(d)(1)(B) and Tome?


2.  Use as substantive evidence:



a.  If attack is just on, i.e., bad memory (not recent fabrication/incluence/motive) – can’t




admit for truth of what it asserts




1.  PROBLEM:  FBI undercover agent in drug deal.  C is carrying large amount





of heroin.  Go to bathroom together.  A produces sample from purse. Both





arrested.  Gov’t agent says A had heroin.  Both A and C say C had it.  Tape





recorded statement just after the bust that woman in black and white dress





had the drugs (A).





a.  D. attorney says to witness: “you don’t remember”






1.  Tape recorded statement can’t come in as substantive evidence






2.  Tome:







a.  One reading (that governs all PCS) means this use not allowed








at all (b/c not pre-motive)







b.  Another reading:  FRE 801(d)(1)(B) is only re: recent








fabrication, etc. – so comes in for rehab.






3.  VETTER:  It IS proper rehab, depending on scope of Tome







a.  If Tome completely regulates field of PCS – tape recorded








statements can’t come in even to rehab.





b.  D. attorney claims motive to falsity (to collect both D’s)






1.  Tape recorded statement comes in – but must be pre-motive






2.  One readong of Tome:  If just to rehab, don’t have to ask whether 







statement was pre-motive

OPINION and EXPERT TESTIMONY

A.  Common Law:

1.  RULE:  Lay witnesses could NOT testify to opinions



a.  Rigid distinction btwn fact and opinion

B.  FRE Reforms:  LAY WITNESSES


1.  FRE 701:  Lay witness can testify in form of opinions or inferences which are (a) rationally based on



the perception of the witness AND (b) helpful to a clear understanding of the witness’s



testimony or the determination of a fact in issue AND (c) not based on scientific, technical, or



other specialized knowledge w/in scope of FRE 702.



a.  If issue is at the heart of the case – witness must testify in specific, not generalized, terms



1.  EXAMPLE:  Cox on trial for firebombing.  Former girlfriend Carter testifies that 





Cox told her knew someone who would blow up cars for $50 .  She testifies





he didn’t admit bombing – but it was her understanding he was going to





a.  Inadmissible b/c not concrete and specific enough in terms of factual basis to






support finding Cox was responsible



b.  EXAMPLE:  Davis’ truck collides with Pinkston’s car injuring kid Amy.  Pinkston calls




witness Hanson:




1.  Q:  How fast was truck going.  A: At least 35 mph:  Admissible




2.  Can’t testify to the law:  “He was breaking the speed limit” – Inadmissible




3.  Can testify to certain knowledge of lay foundation:  “There was a strong smell of pot” –





Must lay foundation that Hanson would recognize smell.




4.  Can testify D. had guilty look – but not he thought he would lose his license



5.  Can’t testify about injuries suffered in great detail unless a doctor



6.  “The car was totaled” – Inadmissible unless he’s an insurance adjuster




7.  “Value about $5000” – Inadmissible




8.  “She looked like she was in a hurry” – OK




9.  “Yes he couldn’t have stopped in that short a space” – OK




10.  Q:  Mr. David did everything he could to avoid a collision didn’t he? – NO



c.  REQUIREMENTS:




1.  Personal knowledge




2.  Not stuff for experts




3.  Helpful to determination of fact in issue




4.  Sense impressions OK

C.  EXPERT WITNESSES:


1.  FRE 702:  If scientific, technical, or other specialized knowledge will assist the trier of fact to 



understand the evidence or determine fact in issue, a witness qualified as an expert by 



knowledge, skill, experience, training, or education, may testify in the form of an opinion



or otherwise if (1) testimony is based upon sufficient facts or data, (2) testimony is the



product of reliable principles and methods, AND (3) witness has applied the principles



and methods reliably to the facts of the case:




*** IS IT SCIENTIFICALLY VALID***


a.  Requirements:  -- a deliberatley low standard




1.  Witness has scientific, technical, or other special knowledge




2.  Will assist trier of fact to understand evidence/determine fact in issue




3.  Witness is qualified as an expert by knoweldge, skill, experience, training, or education




4.  Testimony based on sufficient facts or data




5.  Product of reliable principles and methods




6.  Witness applied principles and methods reliably



b.  Who is an expert:




1.  Specialized Knowledge:





a.  Training, education





b.  Practical experience but no formal training





c.  “Skilled witnesses” (i.e., property owner can testify to property value)



c.  When Can Experts Testify:




1.  Assist Trier of Fact to Understand Evidence or Determine Fact in Issue – lenient 





standard





a.  ISSUE:  Should experts only testify on subjects beyond ken of lay juries?






1.  In re Japanese Electric Products Antitrust Litigation (3d Cir.) – 







FRE 702 doesn’t limit to matters beyond jury’s sphere of







understanding (Editors: this is preferable view)



d.  Bases for Expert Testimony:  FRE 703:  Facts/data relied on may be those perceived by



or made known to expert at or before the hearing.  If of a type reasonably relied on




by experts in the particular field in forming opinions or inferences upon the subject, 




the facts/data need not be admissible in evidence for opinion/inference to be 




admitted.  Inadmissible facts/data ≠ disclosed to jury by proponent of opinion unless




court decides probative value in assisting jury to evaluate expert opinion outweighs




prejudicial effect




1.  Facts Observed Before Trial:  Firsthand knowledge




a.  EXAMPLE:  Engineer examines auto before trial to see if design defect





b.  At trial – testifies to his inferences and opinions




2.  Facts made known to expert at trial:





a.  Hypothetical questions are common: “if the following is the case…what would






be your opinion…?”





b. Testimony heard by expert while sitting in courtroom

3.  Specialized knowledge w/in the field:  outside data (i.e., literature, treatises – even if 

facts or data are themselves inadmissible) (this is a FRE broadening of CL)




4.  Expert can’t be used as conduit for someone else’s opinion:




a.  EXAMPLE:  Operation replaces aortic value.  P. consults experts in malpractice






suit.  Expert testifies that attending neurologist wrote in chart that cannula






came out during surgery – and relying on that note testifies the tube came






out.






1.  VETTER:  Strike testimony – would prefer to have the attending testify


2.  FRE 704:  OPINION ON ULTIMATE ISSUE:



a.  RULE:




1.  (a) Except as in (b), opinion/inference testimony not objectionable b/c embraces





ultimate issue to be decided by trier of fact



2.  (b)  No expert W. testifying re: mental state/condition of D. in criminal case may





state an opinion or inference to whether D. did/did not have the mental state





constituting an element of the crime charged.  Such ultimate issues are matters 





for trier of fact alone.


3.  FRE 705:  DISCLOSURE OF FACTS/DATA UNDERLYING EXPERT OPINION:



a.  RULE:




1.  Expert may testify without first testifying to underlying facts/data, unless court





requires otherwise.  But, may be required to disclose underlying facts/data on





cross-x.



b.  How proponent approaches expert:




1.  “What’s your opinon”





OR




2.  Go into detail eliciting opinion AND bases for it (better way)





a.  Reinforces credibility of expert’s view



c.  PROBLEM:  Bases of what expert is reciting may not be admissible:




1.  Maintain distinction btwn. substantive evidence and evidence relied upon to make





the assertion




2.  ANSWER:  FRE 703:  May not disclose to jury facts/data otherwise inadmissible





(by calling party) UNLESS provative value substantially outweighs prejudicial





effect





a.  BUT – on cross-x – can go into bases as deeply as you want (creates tension






b/c want to discredit witness but keep out information susceptible to 






misuse)


4.  DAUBERT v. MERRELL DOW PHARMACEUTICALS: (Case deciding whether Benedectin 



prescribed for morning sickness contribued to limb defects)



a.  Frye Standard:  Opinion based on information that would generally be accepted by experts




in the field




1.  Techniques, criteria, etc. – ALL accepted by experts in field




2.  Frye didn’t survive FRE



b.  HELD:  Judges are to perform gatekeeping function – FRE 104(a) question whether expert




is an expert AND whether person’s opinion qualifies as “scientific”




1.  What is Science:  (Blackmun)





a.  Falsifiable:  Can’t show a statement is necessarily true – but CAN show it’s 






false




2.  Criteria to Take into Account (nonexhaustive) – FACTORS NOT DISPOSITIVE





a.  CRITICAL FACTOR:  VALIDITY:






1.  VETTER:  Reproducable (connected to reliability)





b.  Means has been tested, i.e., falsified




c.  Theory or technique subjected to peer review/critique




d.  Rate of error of this technique





1.  This may be highly pertinent





e.  Frye’s general acceptance standard



c.  Applying Daubert:




1.  Standard of Review for Admitting/Excluding Scientific Expert Testimony:





a.  Abuse of discretion (least demanding) (GE v. JOINER)



2.  Daubert covers ALL types of expert testimony (not just scientific) (KUMHO TIRES)




a.  VETTER:






1.  Covers too broad a field – criteria that governs physics may be much







too demanding for other kinds of knowledge (i.e., real estate







appraisal)






2.  BUT – single set of standards might be much LESS demanding for







certain fields than ought to be
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