INTERNATIONAL TRADE OUTLINE

Guzman, Spring 2003

	GATT 1947, as amended = main text

GATT 1994 = GATT 1947 + Interpretations; annex to WTO agreement

WTO: 1) trade in goods; 2) trade in services; 3) TRIPS


INTRODUCTION—

Structure/Basics of the GATT/WTO

GATT: Series of agreements, protocols, understandings, etc.; 38 Articles

WTO: Charter deals only w/ institutional measures. But Annexes contain 


substantive rules. 



Annex 1: Multilateral Agreements. Impose binding obligations on the




 Members



Annex 1A: GATT 1994 w/ side agreements on 12 topics (e.g. agriculture, 

SPM, textiles, TBT, TRIMS, dumping, preshipment inspection, 

rules of origin, countervailing measures, subsidies, safeguards); schedule of tariffs



Annex 1B: GATS



Annex 1C: TRIPS



Annex 2: Dispute settlement rules



Annex 3: Trade Policy Review Mechanism (TPRM): periodic, regular 

review of country’s trade policies. Focus not on 

consistency/legalisms, but on general impact of trade policies.



Annex 4: Plurilateral Agreements. Optional. Deal with governmental 

procurement and civil aircraft.

WTO Governing Structure


See Chart

Decision Making in GATT/WTO


5 Techniques for decision-making and rule formulation/modification



1) Decisions: Article IX:1—Consensus the norm for MC and GC, but 

majority vote when this is impossible.



2) Interpretations: Article XI:2—MC, GC may adopt interpretations w/ 3/4

 vote of all members



3) Waivers: Article IX:3—MC may waive an obligation; w/o consensus,

 3/4 vote required; IX:4 requires waivers to specify the circumstances justifying it and the termination date



4) Amendments: Article X—2/3 usually required; Some require 

unanimous consent (decision making/amendment rules (arts. IX, 

X), GATT Arts. I (MFN) & II (Tariff schedules); GATS Art II:1 

(MFN); TRIPS Art. 4 (MFN).

Accession and Membership


All GATT members are members of WTO


If a country wants to join, usually becomes an observer first, then consultations, 



then bilateral negotiations, then a schedule of commitments is submitted, 

then a protocol is submitted, which GC must adopt by 2/3.


Art. XXXV of GATT allows a country, on a one-time basis, to opt out of making

 concessions to any newly joined country (e.g. Pakistan refused to deal 

with S. Africa)

DISPUTE SETTLEMENT
Dispute Settlement Under GATT

GATT Art. XXII: Consultations are first step in dispute settlement; “sympathetic consideration” should be given to any member that has a problem

GATT Art. XXIII: GATT’s principal procedural dispute resolution clause; very little detail; General principle serves as the basis for DSU and other WTO-related provisions. If one party feels it is suffering “nullification or impairment” of its benefits under the agreement, the matter may be referred to the CONTRACTING PARTIES…replaced, in practice, with the DSU. 

· Nullification or impairment under GATT seen as: 

1) Failure of a CP to carry out its obligations (prima facie case under DSU)

2) Non-violation measure

3) “existence of any other situation” (never used or talked about)

· A violation is neither necessary nor sufficient. 

· There must be an injury.

· Under GATT, there were no real enforcement mechanisms, as the offending party could stop any enforcement. Under the WTO, this has changed. Now, an offending party may be forced to suspend any violative measure, and perhaps pay restitution. The strategy now for an offending party is to buy time, as much as possible. 

Dispute Settlement Understanding of the WTO

WTO DSU:

Principles: 

1) Goal is to preserve rights and obligations of members

2) Cannot add to or diminish rights found in WTO agreements

3) Removal of disputed provisions is the main objective, with retaliatory

action the last resort.

DSU Procedures

1) Consultations (DSU Art. 4): Preferred manner of dealing with a dispute. 

a. Method of consultations is up to the parties. Must be in good 

faith. Many cases end here.

b. DSU Art. 4:3—If request for consultation is made, party must reply

w/in10 days and enter into consultations w/in 30 days. If a 

respondent fails to do this, complainant may proceed to a panel   request. 



c. DSU Art. 4:7—If consultations fail to resolve dispute w/in 60




days, complainant may request establishment of a panel

2) Panel Process: DSU Art. 6:1 provides for the establishment of panel at 

members’ request. 

a. 3 members to a panel (unless parties want 5), appointed by Secretariat…Dir.Gen. may appt. if there is no panel within 20 days of establishment

b. Mostly government officials (~80%), some former Secretariat officials, some trade lawyers/academics

c. Complainants win ~90% of cases

d. Panel Procedures: 

i) Burden on party claiming the affirmative

ii) Any violation is prima facie evidence of 

nullification/impairment

iii) Panel must make an “objective assessment”

iv) DSU Art. 12:8—Panel must make its decision w/in 6 mos.

v) Panel issues an interim report for comment; then panel 


submitted to DSB, which gains force if there is no action


w/in 60 days…unless there is an appeal.


3) Appellate Body: DSU Art. 17:1 establishes a standing appellate body

· Limited to issues of law (DSU Art. 17:6)

· 7 Body members; 3 to a panel; must decide w/in 60 days (90 tops)

· Most appeals affirmed (~80%); no remand possible

· Binding, unless DSB decides, by consensus, not to adopt

· No binding precedent, but similar cases handled similarly

· App. Body (or panel) may suggest ways in which a country can comply with a ruling

4) Implementation and Suspension of Concessions

a. A ruling usually recommends that the offending member cease its

violations.  This is monitored, and expected w/in 8 to 10 mos (15 mos.

max.) 

b.   DSU Art. 22:2—Consultation w/ prevailing party possible before end

of time-limit in order to decide on compensation

c. If recommendation are not implemented, prevailing party may seek 

compensation, or request DSB authority to suspend concessions 

previously made to that member(“retaliation”) (DSU Art. 22:1).

d. Compensation/suspension of concessions can only be for the amt of 

damage being done currently, 

e.   Retaliation authorized pursuant to DSU Art. 22:6 if parties cannot

                  agree on compensation. 

f.    A country can’t retaliate for harms occurring prior to the end of the

      dispute settlement process

g.   The original panel acts as arbitrator during this process to 

       adjudicate disputes arising regarding compensation/retaliation 

       procedures (DSU Art. 21:5)

Critical Issues in Dispute Settlement

1) Concept of Nullification and Impairment


a) Violation


b) Non-violation

To prevail under Art. XXIII, complainant must show that either:


1) benefits accruing to it are being nullified or impaired

2) the attainment of an objective of the GATT is being impeded (rare)

And that the nullification or impairment (or impedance) results from:


1) a breach of obligation by the respondent (violation)

2) the application of any measure regardless of its adherence to GATT (non-


violation)

3) any other situation (forget it)

In early cases (e.g. Italian Agricultural Machinery) it seemed as if an injury was required.

· Now, a violation presents a prima facie case of



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































a sufficient connection.

· In order for an expectation of a benefit to be legitimate in a non-violation case, the complainant must not have reasonably anticipated the measure complained of at the time of concession negotiations. Otherwise, it should have known and negotiated about it. Whether a complainant should have known cannot be determined by looking at a past general policy. But if the measure is clearly w/in the bounds of a past policy, a complainant might have anticipated it. Case by case determination. 

· So, here, What were reasonable expectations of U.S? If the Japanese measure were already in existence, U.S. should have known. If not, presumed not to be able to have known. Presumption rebuttable if Japan can show it is  a logical next step. Because Japan introduced measure prior to completion of negotiations, the U.S. should have known about it. 

· Causation: Burden on U.S. to show that Japan’s measure upset the expectations of a competitive relationship. Four issues related to causation:

1. Have the Japanese government’s measures had more than de minimis impact on the nullification/impairment?

2. If, as here, there is no de jure discrimination, U.S. must show de facto discrimination.

3. No intent requirement to discrimination.

4. Measures may be looked at in combination with one another. 

· U.S. loses on causation grounds. Only had expectations w/ regard to B&W film anyways.

As a comlainant, one wants to bring a violation claim, as opposed to a non-violation one. Non-violation cases have higher BoP. 

Implementation and Retaliation Procedures

DSU 21.3: Once a report is adopted, the DSB must meet w/in 30 days to hear D speak about their intentions re: violation. Three options: a) D can suggest a time period, which must be approved by DSB; b) a time mutually agreed upon by the parties to the dispute; c) a period determined through binding arbitration, not to exceed 15 months for the most part.

DSU 21.5: Where there is a dispute about the consistency of the remedial measures, 

it shall be referred back to the original panel, if possible. It must report w/in 90 days

DSU 22.2: If D fails to comply then negotiation for compensation must begin; If no

compensation has been agreed to, P may request authorization from DSB to   suspend concessions, pursuant to 22.6.

DSU 22.4: The suspension of concessions can only equal the level of nullification or

      Impairment

DSU 22.6: The DSB, upon request, shall authorize suspension of concessions upon

expiry of reasonable period of time. If D objects to process, matter shall be sent   to arbitration, which will be carried out by original panel if possible. Panel must report w/in 60 days, before which concessions may not be suspended.

Section 301 of U.S. Trade Act of 1974

Invoking § 301: 1) party petitions USTR (or sua sponte); 2) USTR investigates; 3) Need not decide in reference to int’l commitments, can find an injury by itself; 4) USTR takes action: a) mandatory when U.S. trade rights are being denied (tho’ prez has final say); b) discretionary when other country’s measures are “unreasonable”, “discriminatory”, or “burdensome”

Special § 301: IP issues

Super  § 301: Against certain “priority” nations

USTR can conceivably take any trade-related measure it wishes under § 301. Good or bad?


Good: Weakness of GATT demanded ability to respond to violations of other countries’ obligations (this argument is moot after WTO); §301 simply determines which part of the government will act, here the executive branch (like in all other countries); Good outcomes in the form of liberalized trade…?


Bad: Escape clause that undermines confidence in system; Non-violation route under WTO provides a route for U.S. to take so that § 301 is unnecessary; Unfair for one country to call its own shots

U.S.—Sections 301-310 of the Trade Act of 1974

· EU argues that USTR can determine whether US rights have been denied even absent a DSB report. $  lost from such a violation cannot be compensated; Panel agrees, but recognizes that such a finding is not mandatory. 

· Panel: Under Art. XXIII, the WTO has exclusive authority to determine if an inconsistency has occurred, the reasonable time period in which a nation can implement DSB recommendations and the level of suspension of concessions that can be imposed as a result of a violation. 

· Legislation may be found to be violative, even if never applied; Thus, an Art. XXIII violation can occur by an ad hoc action or a general measure

· Issue, then, is whether only mandatory or also discretionary national laws are prohibited…Does § 304 violate DSU Art. XXIII?

· Because  §304 allows the U.S. to exercise its discretion whether to violate Art. XXIII, Panel finds it presumptively violative. 

· Panel finds it a “bad faith” action to maintain a system that provides for the possibility of circumventing the U.S.’s WTO obligations, even if U.S. promises not to do so (counterargument: any country can, if it chooses, create and implement policies that violate WTO obligations; § 301 just streamlines process)

· Though §301 is presumptively, a violation, an SAA submitted to Congress promises to base any determination of violation on DSB findings. Since the USTR could not find discrimination absent a DSB finding the same thing, §301 was all good.  

TARIFF BINDINGS

Preferred trade barrier; most common; Major goal of GATT/WTO to turn trade barriers into tariffs

Three Types of Tariffs: 

1)  Ad Valorem: “Value added”; % of value of goods

ii) Specific: Flat charge per unit/quantity of goods

iii) Mixed: % plus charge per unit/quantity

iv) Tariff Quotas: % levied depending on quantity of goods already allowed into country (e.g. X% up to Y quantity and Z% thereafter)

Benefits of Tariffs:

· Tariffs more transparent; easy to see; quotas less so, more susceptible to corruption

· Difficult to determine who gets/fills quotas

· Effects of tariffs are clear in $ terms; allows super-efficient firms to make up for them

· Provide $ to government, as opposed to firms like quotas do

Tariffs After GATT/WTO

· Tariffs have fallen some 90% since inception of GATT

· Developed country tariffs ~3-4%

· Developing countries pay ~4.5% to developing countries

· Developing country tariffs~11%

Problems of Tariff Negotiation


MFN obligation restrains willingness to make concessions because of free rider

effect. Formula reductions (linear negotiations) are meant to deal with this, calling for a presumptive reduction of X%, with exceptions to be negotiated. This can be unsatisfactory because countries start w/ different tariff levels…


Reciprocity principle: equally beneficial cuts are sought, but it is unclear how 



much of an effect cuts in tariffs actually have in light of the numerous 

other factors that impact price levels (e.g. exchange rates). 

Obligation to Limit Tariffs (Tariff Bindings)

· Codified in Art. II of GATT

· A country’s GATT schedule is the highest level of tariffs that may be levied vis-à-vis the relevant trading nation. The tariff actually levied, the national tariff schedule, may be lower (e.g. if applied to a nation in the same FTA/Customs Union). 

· NTBs are limited to protect effect of tariff bindings

· A subsidy granted on products covered on a nation’s schedule (after it has been negotiated) is a prima facie nullification for purposes of Art. XXIII. 

Art. II:1(a)—Tariff levels shall be no higher than the relevant schedule indicates

Art. II:2(a)—Internal taxes on imported products are allowed as long as the same tax is 

applied to domestic products

Renegotiation of Tariff Bindings

Art. XXVIII governs this…

Two types of modification:


1) Temporary suspension


2 Permanent modification

New Bindings: May result from a) new negotiating round; b) new member accession; 

c) ad hoc negotiations not conducted under auspices of WTO (though MFN will still apply).

Renegotiations/Modifications/Rectifications of Bindings: 

1. Reopening every 3 yrs. (XXVIII:1)—Every 3 years, bindings may be reconsidered/adjusted/withdrawn. These triennial rights may also be reserved for later.

2. Art. XXVIII:2—the general level of trade should remain about the same after renegotiations occur

3. Suspension of concessions in response to a XXVIII:1 withdrawal— if a binding is withdrawn, countries who suffer from its withdrawal may suspend concessions to an extent equal to their loss (XXVIII: 3(a))

4. Special Circumstances Negotiations (XVIII:4) Subject to ¶¶ 1 & 2, with authorization from the CP, a party may seek withdrawal of concessions granted; negotiations required; if none achieved, party may withdraw its concessions, and any party affected may do the same in an equivalent manner.

Upon the formation of a CU, XXVIII is meant to provide the guidelines through which concessions may be renegotiated. But it is not very helpful, partly because it is so skeletal. When the EU established its CAP, it raised the tariff on chicken parts, hurting the U.S. The U.S. then indicated its intention to withdraw some concessions to the EU, but the parties could not agree on the right value. A special panel was set up that split the difference, and, because MFN applies to the withdrawal of concessions, the U.S. tried to target EU-supplied products.

A similar problem arose when the UK, Ireland and Denmark joined the EU. Under the CAP, U.S. agricultural products faced higher tariffs, which it sought to be compensated for. 

Customs Law

Customs law has a major impact on trade flows.

Customs officials must make three crucial determinations:


1) Classification of goods according to tariff schedule


2) Valuation of goods to apply ad valorem tariff

4) Origin determination to apply correct rate

The GATT imposes some int’l standards on customs procedures to be followed by GATT parties. Art. X, for instance, requires that regulations be published promptly, be made available and that appeals be heard by competent tribunals. There are also limits on the fees, formalities and penalties than be imposed (Art. VIII) and limits on origina marking requirements by imposing MFN requirements (Art. IX). 

Harmonized System (HS) basic schedule used. It classifies virtually all conceivable goods. Under Art. II:5 provides for negotiations with a view to compensatory adjustment when a new classification prevents implementation of a negotiated concession. A legitimate tariff classification could impair the expectations of a party, giving rise to an Art. XXIII claim. Raises “like product” issues. 

NON-TARIFF BARRIERS

NTBs come in many forms: 12 broad categories, which include customs valuation, licensing rules, subsidies, government procurement requirements, quality standards, health/safety standards, inspection/testing requirements, etc.

Article XI:1—“No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures shall be [allowed]…” This includes quotas and voluntary export restraints (VERs)

Art. XI:2—Exceptions to ¶ 1


a) temporary export restraints allowed on food and other essential products (of

 

little importance today, due to tariffication commitment of Uruguay Rd.)


b) restraints necessary for standards/regulations for marketing of commodities


c) import restrictions on agriculture

Japan—Semiconductors (p. 388) (VER case)

· Pursuant to an agreement with U.S., Japan agreed to a VER on semiconductors

· EU upset, as purchasers of semiconductors; EU happy with Japanese dumping

· Japan argued that because the VERs were not imposed by the government and were voluntarily instituted by exporters, so it was not a measure that could be challenged. 

· The Panel found that the “administrative guidance” constituted a measure because sufficient incentives existed for the non-mandatory measures to take effect. 

· Japanese exporters knew of the Japan-U.S. agreement and that the Japanese government watched export prices carefully. The Panel found that governmental involvement was crucial to the maintenance of export restraints. The only difference between Japan’s system and one that was an explicit Art. XI violation was that Japan’s system was not administered by formal limits. 

· Japan’s system was therefore in violation

VERs are grey area measures; not explicitly illegal, but still trade distorting. Bilateral trade deals usually bring these about. They are usually opaque, and not transparent as required by Art. X (?)

Must quotas be applied consistent with MFN obligation of Art. I? Usually, when quotas are administered, it is done through a licensing procedure figured out in accordance with the exporting country.
Exports Under GATT 

· Art. I applies MFN to exports;

· Art. XI prohibits quantitative restrictions on exports as well as imports. 

· But there is no prohibition on export taxes/fees and the exceptions are pretty broad. 

· Art. XI allows for restrictions on foods and other essential products

· Art. XX allows for restrictions on exports when the government is trying to keep domestic prices down as part of a stabilization plan, as well as restrictions on products that are or might be in short supply. 

· Few complaints over this issue, but growing concern now, particularly w/ regard to sanctions/nat’l security issues (e.g. State Dept. is in charge of arms exports; Prez can impose sanctions on other countries

Transparency

Art. X: General requirement fore transparency and availability of regulations/tariffs, etc.; 


Requires publication of laws, rulings, regulations pertaining to trade issues. Also 


requires mechanism to review customs decisions

Most WTO agreements require notification of laws and regulations; stored in central


Registry at WTO

TPRMs: Trade Policy Review Mechanism. 4 largest trading countries’ trade policies

 reviewed every 2 years; the next 16, every 4 years; the rest every 6 years. Other

WTO agreements also require periodic reviews

MOST FAVORED NATION (MFN)—Article I

The cornerstone of the GATT/WTO

Basic Rationale: 

· Allow operation of comparative advantage

· Less likelihood of trade disputes

· W/o MFN, discrimination results, undermining free trade

· Ease of administration

· Idea of sovereign equality; reduced int’l tensions

· Constraint of executive’s trade power

Problems with MFN:

· Extensive use of exceptions o MFN (most significantly CUs and FTAs)

· Free Rider Problem: nations benefit from the agreements of other nations, even if they don’t give up anything themselves

· Foot Dragger Problem: Because consensus is req’d, one nation can hold out for more concessions or for a different outcome if it is opposed to the measure

General Notes:

· MFN under WTO is “unconditional”, meaning that concessions given to A must be given to B, even if B has not given anything in return. 

· “Code” conditional MFN—applies to nations that have joined side agreements, but not to those who haven’t (Only two plurilateral agreements w/ ltd. membership: Government Procurement and Civil Aircraft)

· Non-WTO countries can be charged anything (in the absence of a bilateral agreement to the contrary

· A non-WTO member cannot be given better treatment than a member.

Hypos:

· U.S. wants to sanction Ghana for using child labor; seeks to sanction their coffee exports by raising tariffs on Ghanaian coffee. Prohibited under WTO, b/c the method of production is not a valid reason for applying a higher tariff.

· Non-WTO countries can be charged anything (in the absence of a bilateral agreement to the contrary

· A non-WTO member cannot be given better treatment than a member. 

· Thai export tax on squash to US in order to keep squash in Thailand; U.S. would at least have claim, though limiting exports in the face of a national food shortage is allowable. 

· Maverick custom agent insists on a higher tariff for Thai squash; This would be an unacceptable method of levying duty, prohibited under  Art. I(1).

· Libya joins WTO; Must US grant Libya MFN? yes, but Art. XXXV allows a one-time non-application to a nation upon their ascension to the WTO.

· Price controls on particular nation’s goods? Also illegal under § 4 of Art. III(could try for across-the-board price, but this could be brought as a non-violation claim or a discount tax…less obvious, though. 

· Squash A gets a 25% tariff while Squash B gets 15%. Squash B’s producer might have a violation claim if the two types of squash are “like products”

Like Products

Purpose of MFN: To assure that “like products” should be treated equally, regardless of their origin. 

MFN applies to “like products

· Factors that go into consideration:

1. Use put to by consumers

2. Look, feel, smell

3. Consumer’s taste for the product

4. If in the same category in Harmonized System, more likely

· Questions about “like products”

· Should the difference be by the way the market reacts? 

· Consumer tastes

· What if products are close substitutes (coffee/tea, e.g.)? Why not? 

· As you move towards substitutability, you open the door more and more…but not too many cases along these lines. 


Like Products;

· The definition also comes up in 

· Art. III (nat’l treatment), 

· Art. VI, (AD & CVDs on dumped or subsidized products that materially injure domestic producers) 

· Art. XIX lets parties restrict imports when they seriously threaten a domestic industry.

· Should these be treated similarly throughout? There is an argument that in Arts. I and III, “like products” defined more broadly. 

Classification systems becoming more and more narrow, to cut down on free-riding. See,.e.g. German-Swiss treaty of 1904.

Biggest exception to MFN: Art. XXIV—CUs and FTAs.

Two primary issues in Art. I disputes: 



1. Likeness



2. De facto discrimination

Exceptions to general rule of nondiscrimination:

· Art. VI: CVDs and AD duties

· Art. XIV: quotas for balance of payment purposes

· Art XIX: Allows a country affected by another’s invocation of the Escape Clause to suspend its concessions to that country. 

· XXI: national security exception to MFN

· XXIII (2): Suspension of concessions allowed in response to another party’s nullification and impairment of that members benefits. 

Japan—Lumber

· CAN complains that JAP has structured its lumber classification system so as to discriminate against Canadian “dimension” lumber, which was charged 8% v. 0% for other, supposedly similar, types of lumber. 

· Panel: Gatt system allows parties wide discretion in classifying goods for their tariff structure.

· BoP falls on complainant to show that the tariff arrangement has been “diverted from its normal purpose so as to become a means of discrimination.” 

· Japan showed that CAN’s “dimension” lumber didn’t fit into any of its classification categories, which can be written as the country pleases (though great deviation from HS would be a problem).

· Panel: If a country raises a claim, the claim should be based on the importer’s categories. Japan was further justified b/c CAN’s lumber didn’t fit into any widely accepted int’l category.

· The Panel did not address the issue of whether the different treatment was justified in a broader context of like products b/c CAN insisted on basing its argument on its specific type of “dimension” lumber.

· Guzman: Thinks the test should be whether the products compete. 

Span—Coffee

· Spain had one category for unroasted, caffeinated coffee, then split it into five. 3 faced no tariff, but two faced a 7% tariff. The tariff was not bound under Art. II.

· Brazil was main supplier of the coffee subjected to the duty and complained. 

· Spain tried to base its claim on geographic, genetic and organoleptic differences.

· Panel: Differences in such things are common in commodities. The important consideration is that the coffee was I) often blended; 2) identical in its end use. Unroasted, non-decaf beans were “like ‘products” concluded the Panel. Found Art. I violation.

Germany—Sardines

· Germany imposed different types of tariffs on different types of sardines. Norway complained. 

· Panel passed on the “like product” issue and instead proceeded on “nullification and impairment”

· Although it found the parties did not consider them to be like products, Norway had reason to believe they would be treated similarly. Norway’s sardines were 

competitive with the rest, the parties had discussed the question  and Norway had

calculated the expected tariff into its own concessions. Thus, violation. 

Canada—Autos

· Complicated scheme;; Can content requirements for particular importers

· CAN argues: 1) facially neutral; 2) obligation applies to companies, not countries

· Panel: Doesn’t matter if facially neutral; Art. I refers to “products” not countries

Indonesia—Autos

· Taxes and tariffs lower for one Korean company than for everyone else; violation
· Higher tariffs cannot be conditioned on anything but the product itself.
REGIONALISM

Art. XXIV—Customs Unions and FTAs

Consequences of Regionalism

1. Trade Creation: expansion of trade inside the area

2. Trade Diversion: diversion from supplies who were more efficient before creation of area, but are now more expensive to buy from

The real, net effect of these two phenomena is disputed.


Krugman: trade diversion would usually result when countries form CU or FTAs because, because there is an incentive to have higher external barriers than before, to take advantage of the size of their new market. Other countries might follow suit, perhaps leading to a tariff war. Pessimistic view. Jackson responds: Can gov’ts really do this to attain a “monopoly” power? 


Lawrence: Optimistic view. Growth results from increased trade and investment. Lower external barriers, because regions may be more willing to adopt lower external barriers than countries. EU, e.g. Should spur imitation. Easier for outsiders to deal with the arrangements of one trading bloc than w/ all the individual nations w/in it. 

Jackson: Danger of special interest groups that threaten LT multilat. liberalization.


Guzman: Since most trade is regional anyway, on balance this is probably good. Promotes discipline in monetary policy, too. 


Jackson: The more restrictive the terms of the CU, the more 3d parties will prefer less restrictive rules of origin. Opposite position of the members of the CU, though. 

Definitions:

· Customs Territory: Territory w/ its own tariffs (U.S., NAFTA). In a territory, no all tariffs must be eliminated, but a subst’l amount must be. How much no one knows.

· Customs Union: 

a. Art. XXIV (8)(a): Definition
i. Tariffs harmonized across all members; 
ii. Substantially all the same duties/regs. are applied by each member to outsiders
b. Art. XXIV (5) (a): Duties/regs. should not on the whole be higher or more restrictive w/ respect to outsiders than before. 

c. In considering “on the whole”, the applicable rates must be based on an overall assessment of weighted average tariff rates and of customs duties collected. Tariffs in CU are weighted to market size.

d. Common external barrier req’d. Countries must give up ability to set own tariffs. 
e. Harder to achieve than a free-trade agreement. EU is a CU, US is not.

· Free Trade Area: Art. XXIV (8)(b)
a.  (5)(a): Tariffs can be no higher than before w/o outside , 

b. (8)(b): Must reduce barriers on “substantially all trade” between members

c. No common external tariff req’d.

Questions that arise:

i. Q: What is a reasonable time for an interim agreement to become a CU or FTA under ¶ 5? A: About 10 years

ii. What is “substantially all” trade under ¶ 8? What other “restrictive regulations of commerce” must be eliminated? 

iii. Rules of Origin? Big one. Are there any constraints on them? 

Hypo: 


Brazil, Chile and Bolivia want to create a:

(1) FTA
Before FTA, tariffs were: Brazil-5%, Chile-10%, Bolivia-15%. They can’t raise their bound tariffs just because they enter a FTA. They would reduce the barrier between one another.

(2) CU

If they want to form a CU, the avg. tariff rate AND the size of the market in each country would have to be taken into account. So a 10% average above would be too high if Brazil, with lowest tariff, was largest market. Tariffs in CU are weighted to market size.

Turkey—Textiles: (1999)

· Turkey and EU set up CU. 

· Turkey had to bring its customs reqs. into line w/ EU. To do so, it says it had to institute the same border measures as the EU and thus imposed quotas on Indian textiles. 

· Turkey’s quota not defensible under Art. XXIV just because it joined a CU

· AB: Looks at  ¶5 of Art. XXIV—The agreement “shall not prevent…the formation of a customs union”

· AB recognizes that a CU is committed to reducing barriers on “substantially all trade”, not “all” trade. ¶8(a)(i) thus provides for flexibility

· ¶8(a)(ii) creates standard for treatment of 3d countries following formation of a CU; again, the obligation is to have “substantially the same” treatment of 3d party countries, not “all” the same

· ¶5 chapeau: that “nothing shall prevent the formation of a customs union provided that …obligations to 3d parties are substantially the same. Same standard for CU’s common external tariff

· So Art. XXIV can be invoked as a defense only if: 

· It is introduced upon the formation of a CU

· Treatment of 3d parties is substantially the same

· In determining whether a CU is acceptable under XXIV:5(a), an “economic test” is used to measure the “effects” and to see if the new policies are more trade restrictive overall. 

· Purpose of a CU is to facilitate trade between the members, not to protect against 3d countries…Countries should not be allowed to treat other members worse than before.

· To have the benefit of the defense of Art. XXIV, two conditions must be met:

· The measure is introduced upon the formation of the CU

· The formation of the CU would be prevented w/o new restriction

· Turkey argues that Indian textiles would be excluded from free trade w/in the EU; since textiles make up 40% of Turkey’s trade with EU, not a “substantial” enough chunk of trade would have been liberalized. Thus, a CU would have been prevented. 

· AB responds that rules or origin requirements and labeling would allow Turkish goods to flow through freely, while subjecting India’s to the EU’s tariff. Turkey did not do what it could to avoid trade diversion. 

· Rules of origins requirements, rather than quotas, were the proper way to deal with the problem. 

Invocation of Art. XXIV is a  defense. 

NATIONAL TREATMENT—Art. III

Prevents differential, detrimental treatment of foreign products. Like foreign products must be treated the same as domestic ones. 

Art. III (1): internal taxes and regulations ‘shall not be applied…so as to afford protection to domestic production.’

Art. III Interactions with Other Articles

· I: MFN and NT intertwined; same principle of non-discrimination; I refers to III

· II: Schedule of Concessions: MFN reinforces tariff bindings; a tariff binding would be meaningless if goods would be subject to higher internal taxes/regs.

· XI: Refers to the “importing” of products; III refers to “imported” products

· XVII: State trading enterprises

· XX: Interaction w/ III prevents serious problems. 

Like Product Determination

· Once a product is deemed “unlike” there is no protection from discrimination

· If a product is like, can still be kept out under Art. XX, or otherwise; Must do this in a way that will least impact trade

Basic Rule Cases
Italy—Agricultural Machinery

· Italy gave favorable credit terms to purchasers of Italian agricultural machinery, but to those who bought imported machinery. 

· This did not qualify as a subsidy because it did not go to producers (Guzman: so what?)

US—§ 337

· Different procedures spelled out for adjudicating patent infringement on imported and domestic products.

· Art. III:4—reqs. nat’l treatment of regulations

· EC claimed this violated Art. III:4, which requires parties to accord “treatment no less favourable than that accorded to like products of nat’l origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use.”
· Imported product patent infringements investigated and adjudicated by ITC under § 337; domestic infringements tried before federal district court. 

· Panel: Relationship btwn Art. III and XX(d) requires determination of III:4 first, to see if the Art. XX defense needs to be asserted. XX(d) applies to “enforcement…of measures”; “necessary” standard; See Art. XX Exceptions below

· That § 337 procedures were different did not matter; what mattered was that the differences were “less favourable”—injury test thus not required, as less favourable treatment went to “expectations on the competitive relationship.”

· Unfavourable differences included:

1. Complainant had a choice of forum; could even choose both. Similar treatment not allowed to foreign cos. v. U.S. infringers

2. There were tighter, fixed deadlines under § 337 proceedings

3. Counterclaims unavailable under § 337

4. General exclusion orders available under § 337

5. Automatic enforcement under § 337 v. Req. of Enforcement proceedings in fed. ct.

· § 337 unkosher.

Discriminatory Taxes—Art. III:2

Art. III:2 attacks discriminatory taxation in two primary ways:

1. Can claim that the two products are “like” and must thus be taxed the same

2. If two products are not “like”, Art. III:2 Second Sentence can be used to claim that tax system is being used to protect some domestic products. 

Art. III:1 informs the First Sentence of Art. III: 2 differently than it does the Second Sentence.

Art. III:2—

First Sentence: 

· No internal taxes higher than those applied to “like” domestic products. 

· Like products must be determined on a case-by-case basis

· There is no de minimus exception

· “Like Products” is defined narrowly (to ensure relevance of Second Sentence)

· Criteria include:

a. end-uses

b. consumer taste/habits

c. properties/nature/quality

· Imports shall not be subject to:

i. internal taxes/charges

ii. higher than those applied, directly or indirectly

iii. to “like” domestic products

Second Sentence: No internal taxes contrary to Art. III: 1; This means that directly competitive/substitutable products must be “similarly” taxed

· “Contrary” to Art. III:1 is interpreted broadly in Ad Article III (Supp. p. 66)

· There is a de minimus exception (based on “similarly” taxed)(Cf. “in excess of” in Sent.1

· Essentially, Members shall not apply

i. internal taxes/charges

ii. to imported or domestic products

iii. that are directly competitive or substitutable products

iv. that are not similarly taxed

v. so as to afford domestic protection (trade distorting effect test, not intent-based)

· Second Sentence Hypo: A country imports oranges, but grows apples. An internal tax on oranges, but not on apples would protect the domestic apple producers. The orange exporter, however, could attack under Second Sentence. 

Treat the two sentences as separate obligations and test a measure against each one separately. 

Japan—Alcohol
· Analyzes Art. III:2, as above

·  “Directly competitive or substitutable products”, like Like Products, is ad hoc determination

· Criteria include:

· end uses

· consumer tastes/habits

· properties/nature/quality

· Tariff Classifications

  Broader than “like products” of First Sentence; 

· Marketplace

(cross-price elasticity)
See Practice Qs on p. 506 of Textbook

Discriminatory Regulations: Art. III:4

· Must be treatment “no less favourable”, not necessarily identical and not necessarily affording protection

· “Like Products” language, but interpreted far more broadly than III:2, sentence 1. It is not, however, broader than all of III:2, which includes “like products” (sentence 1) and “directly competitive or substitutable” products (sentence 2).

· “Like” under 4 depends on nature and extent of the competitive relationship between the two products
· Burden on P to show “like”

· See Italy—Agr. Machinery and § 337 cases

EU—Asbestos

· Canada brought a XXIII:1(b) non-violation complaint, upset that EU banned asbestos

· Canada argues the two products are used for same thing and that consumers can choose and buy what they want

· AB: Applies III:1 broadly in relation to III:4

· Rules that finding asbestos not a “like” product to PCG fibres, Art. XX is not nullified; 

· The carcinogenic physical properties of asbestos were a major consideration in deciding that the products were not “like”, and went to consumer tastes, marketplace

Canada—Publishing

· Canada taxed split-run mags more heavily than mags with more Canadian advertising content
· Should this be allowed as an exception for culture? 
· How to sort out legitimate protection from illegitimate protection? 
Korea—Beef

· Korean government req’d a different distribution/sales system for imported beef; couldn’t be sold in same places as Korean beef.

· Deemed a “less favourable” practice; didn’t matter that private enterprises were the ones actually carrying it out, it was because of the regulatory system. 

· If a governmental benefit is conditioned on certain action, it is seen as a ‘requirement’ by WTO (See Japan—Film, where measure was applied broadly; “administrative guidance” also prohibited if discriminatory)

· Korea tries to use XX(d), “enforcement”, but fails

DEFENSES AND EXCEPTIONS

ARTICLE XX 

Affirmative defense

When examining a measure that appears to contravene WTO obligations:

1) look at whether it fits into one of the exceptions, 

2) if it appears to, then it is provisionally justified and must be tested by the chapeau, meaning “not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade”
Art. XX Exceptions:

a) necessary to protect public morals


b) “necessary to protect human, animal or plant life or health”

c)  relating to gold/silver

d) “necessary to secure compliance with laws or regulation s which are not 

inconsistent with GATT rules themselves” (Enforcement)

e) relating to the products of prison labor


f) imposed for protection of nat’l treasures


g) “relating to the conservation of  exhaustible natural resources if such measures 

are made effective in conjunction with restrictions on domestic production or consumption”

…


i) export restrictions necessary to ensure domestic supplies…


j) essential to acquisition/distribution of products in short supply

· b, d, g the most important; a has never been interpreted at all, the rest are marginal for now

· Chapeau is important

· Should valid exceptions be limited to localized harms? Should there be different standards. 

· Also applies to SPS; If a measures complies with SPS, it is assumed to comply with XX(b)

XX(b): “necessary”=country sets level, but Panel weighs justification and harm

XX(d): “necessary” same as above, pretty much

XX(g): “relating to…”=primarily aimed at

XX(b): Necessary to protect Human, Animal or Plant Life and Health

France—Asbestos

· What mean “necessary”?

· France made a prima facie case that there was no reasonable alternative to the ban, which CAN did not rebut

· No need to quantify risk to justify a restriction; “A risk may be evaluated either in quantitative or qualitative terms”

· Members can decide for themselves what level of health measures they feel is appropriate; 

· Canada tries to argue “controlled use”, but Panel rejects, saying France justified in wanting no risk; only way to have no risk is to prohibit

· In determining measures, gov’ts can rely on opinion of “qualified and respected” sources, even if a minority opinion

· A measure does not cease to be “reasonably available” just b/c administrative difficulties result

· Restriction okay “only if there were no alternative measure consistent with the GA, or less inconsistent with it…[that] could reasonably be expected to employ to achieve its health policy objectives” (quoting from Thailand—Cigarettes)
· Reasonable efficacy of measure, weighed with the importance of the risk, should be considered in determining “necessity”

Thailand—Cigarettes

· Thailand not allowed to impose discriminatory taxes on foreign cigarettes under XX(b) because there were less discriminatory means of achieving its health objectives.

XX(d): Enforcement: measures “necessary to secure compliance with laws or regulation s which are not inconsistent with GATT rules themselves”

· Protects enforcement of customs, patents, trade marks, copyrights, laws against deceptive practices, permitted monopolies

Korea—Beef

· Was Korea’s dual system “necessary” to “secure compliance” with GATT consistent regulations? 

· Here, “necessary” looked at as closer to “indispensable” than helpful towards

· Like in France-Asbestos, the importance of the measure itself is weighed to adduce whether the restriction is necessary

· The effect on imported goods (nat’l treatment) is also an important consideration

· Recognizing that Korea is justified in wanting the elimination of fraud in the sale of beef, the AB still says that devoting more resources to enforcement and being smart about it could get Korea the level of  elimination it wants (Panel takes over determination of reasonableness here, as opposed to in Asbestos)

· Moreover, Korea put the cost of its requirement squarely on the suppliers and retailers of imported beef, and did not distribute the cost evenly amongst conveyers of domestic beef and the rest of the public.

· So enforcement costs can’t just be shifted by imposing trade restrictions

XX(g): Conservation 

“relating to the conservation of  exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption”

U.S.—Gasoline

· U.S. charges more for imported gas to be refined; claims XX(g)

· “related to” = primarily aimed at

· air an exhaustible natural resources

· AB: rejects old approach that the discrepancy had to be primarily aimed at the conservation efforts

· Now, it is the measure itself that must be primarily aimed at conservation , not the discrepancy

· No “effects” test necessary under XX(g)

· US still loses, because the measure failed under the chapeau

Shrimp-Turtle (for purposes of conservation; for chapeau, see below)

· Living resources are “exhaustible natural resources”
· “natural resources” an evolutionary definition
· Says its applying U.S.—Gasoline, but uses language “not disproportionately wide in scope” relative to the ends and “reasonably relating to” (seems looser)
· Panel does not consider a jurisdictional limitation, here finding a sufficient nexus between the U.S. and the sea turtles
XX: Chapeau

Look to chapeau after establishing a presumptive exception

“Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on int’l trade, nothing in this this Agreement shall be construed to prevent the adoption or enforcement by any Member of measuers: [a-j]”

Shrimp-Turtle I

· U.S. adopted measures to exclude importation of shrimp not caught using methods that would protect sea turtles…passes on the question of extraterritoriality

· Ban would not apply to countries that were certified as having a fishing env’t that didn’t pose a threat to sea turtles or that complied with US procedures to prevent killing of sea turtles and having a rate of incidental taking similar to US vessels

· The goal itself was okay, but the way it was implemented was not; notes that Art. XX is a limited and conditional exception, but, again, depends on the importance of the measure

· AB: In order for a measure to violate the chapeau, and apply “arbitrary or unjustifiable discrimination between countries where the same conditions prevail” there must be:

1. Discrimination

2. Arbitrary or Unjustifiable in character

3. Occurring in countries where the same conditions prevail (can apply between importer and exporter, or between exporters)

· Unjustifiable Discrimination here because:

1. In 1991, Caribbean cos. granted a 3-yr. phase-in period, which was not given to other countries; this phase-in period was highly beneficial

2. U.S. negotiated with favored countries before instituting the ban, but didn’t with others (here India, Thailand, et al); Major factor in AB’s decision; this flouted not only Congressional intent, but the commonly recognized that efforts to protect the env’t should be made multilaterally (cites Inter-American Convention as a good example)

3. U.S. essentially req’d, in practice, the use of TEDs, making the requirement hinge on US method; this was too strict and inflexible a standard, because it did not take other countries’ conditions into account

4. US assisted in tech transfer with Caribbean cos., but not others

5. US even excluded shrimp caught using TEDs if they were caught in countries not certified as taking effective measures.

· Due process problems, too, as there was no way to appeal a denial of certification, nor an explanation of why certification denied…How far will this go?

· Import ban the heaviest weapon in the trade arsenal; shouldn’t be used lightly

· (Korea—Beef another case in which costs to imports not adequately taken into account)

Shrimp—Turtle II (Enforcement)

· US enforcement measures deemed okay

1. US participated in extensive negotiations with other countries;

a. negotiations made in good faith need not be identical, just comparable;

b. need not result in an accord 

2. No longer was there a requirement to adopt essentially the same policies; 

a. the new measures provided much more flexibility

b. “comparable in effectiveness” the new standard, giving cos. flexibility to meet standard; no discrimination with this approach

c. Also, US officials could now take into account the specific conditions of Malaysian shrimp production and any other effects a country took to assist the sea turtle populations

So, essentially, to avoid an adverse ruling under XX,

1) Go negotiate equally w/ everyone

2) Treat them the same

3) Regulate the relevant domestic producers equally

4) Have a fair, transparent process for importing/certification

What should environmentalists be concerned with? 

1. Makes it harder to implement environmental regulations

2. Highly technical formulations for doing it right

3. Bad precedent…what comes next? 

Sanitary and Phytosanitary Agreement (SPS)

Basic idea: To give states flexibility in health matters- plant, animal, and human life w/in free trade agreement context.

G( inconsistent w/ WTO mission for WTO to be able to review matters relating to health/trade exception scenarios.

SPS Agreement

Art. 2 Basic Rights and Obligations

¶2.1- 
Members have the right to take SPS measures nec. for the protection of plant, animal, & human life not inconsistent w/ provisions of this agmt.

¶2.2- 
SPS measures allowed… only to the extent necessary…. based on scientific principles and not w/o sufficient scientific evidence except as provided for in ¶5.7

· ¶5.7- In absence of scientific principles, restrictions are provisional and member shall seek to obtain additional information necessary for more objective risk assessment. (implicit Precautionary Principle)
· 5.8- if another member suspects restrictions are overly constraining to its exports and not based on intl standards or such standards do not exist (¶5.7) an explanation of the SPS measures may be requested and will be provided by the offending member.

¶2.3- SPS measures may not be discriminatorily applied against/between members where identical or similar conditions prevail (cannot be used as veiled sanction or protectionist measure).  

Art. 3 Harmonization

¶3.1/3.2- SPS to be based on int’l standards.  If based on int’l standards, shall be deemed to be necessary and presumed consistent with SPS agmt. and GATT.

¶3.3- More stringent standards may be erected if in accord with ¶¶5.1-5.8 Risk Assessment, based on scientific justification, and not more than necessary or inconsistent w/ any other provisions of SPSagmnt.

Art. 5 Assessment of Risk and Determination of the Appropriate Level of Sanitary or Phytosanitary Protection

¶5.1- Assments to be based on techniques developed by relevant int’l organizations.

¶5.2- Members shall take into acct: 

· available scientific evidence

· relevant processes and production methods

· relevant inspection

· sampling and testing methods

· prevalence of specific diseases or pests

· existence of pest or disease free areas

· relevant ecological and environmental conditions

· quarantine or other treatment

¶5.4-  Members should make efforts to minimize negative trade effects

¶5.5- Revisits ¶2.3- … avoid arbitrary or unjustifiable distinctions… if measure results in discrimination or disguised restriction on trade (could there be a 5.5 violation w/o a 2.3 violation?)

¶5.6- Measures shall not be more trade restrictive than necessary to achieve nec. level of SPS protection

¶5.7-Precautionary Principle, supra

EC—Beef Hormones 

· Risk considerations:

· How harmful is product?

· What is the risk to the population?

· ¶186- effects must be at least ascertainable, not necessarily “identifiable” or


 “scientifically identifiable,” if member is detecting and trying to impose measure.  

· Magnitude or threshold of risk is not required by SPS agmnt.  Only that a given SPS

measure is “based on” a risk assessment.  

· ¶189- “based on”- taken to refer to a certain objective relationship between two elements,

that is to say, an objective situation, that persists and is observable between an SPS measure and a risk assessment. 

· ¶193-“rational relationship” req’d between measure and risk assessment

· Members need not carry out their own risk assessments

· G( threshold for scientific evidence is very low; don’t need much, just something to

support you

· ¶187- Risk assessment is not ltd to laboratory conditions, but societal and real world

considerations.

· Still, when EC based its risk assessment on the improper use of hormones without showing that the hormones were actually being used improperly, it failed to provide the proper scientific support for its measure.
· Holding- Levels of protection taken by EC not arbitrary and unjustifiable, but proper risk assessment never undertaken. 

G>EU might have been able to claim that that GMOs (if related to hormones) could have an impact on the environment; But EU had to make its claims on the grounds of human health b/c it was seeking to ban foods

Points on SPS

· AB puts burden of proof to show a violation of article 5 on complainant.

· Precautionary Principle is more of an accepted principle in environmental law than in

 international law in general.

· Precautionary principle implicit in Art. 5.7 SPS, ¶6 of pre-amble, and Art. 3.3 GATT.  A 


valid consideration for dispute settlements.

· Precautionary principle does not override Arts. 5.1 and 5.2 of SPS agmnt.  

Escape Clause and Safeguards

Art. XIX Emergency Action on Imports of Particular Products

· Safeguard measures may be employed only when, “as a result of unforeseen developments and of the effect of obligations incurred” under the GATT, “increased imports” causes or threatens “serious injury” to a domestic producers of like or directly competitive products.  

· “Serious injury” is defined as significant overall impairment in the 
position of a domestic injury

· Not necessarily activated in response to “unfair” trade practices.  It is the resulting injury in the importing country that is relevant, not the nature of the exporter’s trade practice.  

· Remedies are not limited to the re-instatement of tariffs.  Almost any import barrier can find legal cover in the language of Art. XIX , e.g. quotas, tariffs, suspension of concessions 

· Designed to be a temporary measure (permanent changes can be addressed every three years under Art. XXVIII).

· Where there is a conflict between GATT and Agreement on Safeguards, AS controls (as w/ all supp. agreements)

Considerations:
· How is the product being defined?  Broad or narrow definition.  E.g. “motor vehicles” vs. “passenger vehicles with a value of less than $10,000.”

· How is the “industry” defined?  e.g. “Steel products,” “Specialty steel products,” “Specialty steel product retailers,” etc. 

· Contemplated time frame

· What is an “unforeseen development”?  This factor is so broad as to almost have no meaning.  E.g. The U.S. prevailed on this point in regard to the change in women’s hat styles in 1951 and invoked its escape clause with Czechoslovakia.  

· Unforeseen dev’ts language seen only In XIX, but AB adopts it in Argentina—Footwear
· What is a competitive product? e.g. Are B&W T.V.s competitive to color T.V.s?

· Can only safeguard one industry at a time

· **If you safeguard, a country is supposed to offer the adversely affected country some sort of concession to compensate. If not, the affected country can retaliate w/o having to go through DS process. 

· Safeguards Agreement prohibits VERs?

Policies of Safeguards:

· Compensation and adjustment costs- to compensate those who suffer from trade 
liberalization.  Injured business and workers can argue that they have been made to bear 
an undue proportion of the costs for society’s general gains and that society through gov’t 
action should help them “adjust” to their new situation.  This is similar to the “infant

industry” argument, except that there is an 8 yr. cap, which should encourage more efficiency. (Still, why not just subsidize, or go to capital markets?)

· Restoring competitiveness- Safeguard actions provide ailing firms w/ an increase in 
profits, enabling them to invest in new technology and modern equipment, which will 
later allow them to compete successfully in the int’l marketplace.  Production costs will 
decrease and protection no longer necessary. “death with dignity”-type rationale.

· Safety Valve Hypothesis- giving in to protectionist pressures in a strategic manner in 
order to avert severe, broad-based opposition to liberalization.

· Public Choice/Contractarian Perspective- Measures that allow government officials to 
take cover with domestic constituents.  Politically sophisticated trade agreements permit 
“escape” in states of the world in which the attendant political gains to officials in the 
importing country “outweigh” the costs to the officials in the exporting country. 

E.g.- Importing country makes concession which is highly disadvantageous (politically) to its officials, but the revocation of that concession would have modest effect on officials in exporting country.  Parties agree to allow an “escape” from concession.  Exporter country possesses same privilege with importer or other state.  

Art. XIX Analysis to Employ Safeguard Measures

1) Increasing imports- must be shown either absolutely or relatively, and such increase must be a causal result of (a) unforeseen developments, and (b) GATT obligations [U.S. Trade Act of 1974 obviates this requirement].

2) Injury caused by increasing imports- injury to domestic producers of competitive products must be shown and that it is caused by increased imports.  

3) Permitted responses or remedies- if one and two shown, then importing country entitled to suspend such GATT obligations in respect of such product for such time as necessary to prevent or remedy the injury.

4) Responses of exporting countries- importing nation must consult with CPs having substantial interest as exporters.  If agmnt not reached, CPs have right to suspend “substantially equivalent concessions.”

Agreement on Safeguards

Art. 2.1: “A member may apply a safeguard measure to a product only if Member has

determined…that such product is being imported into its territory in such increased quantities, absolute or relative to domestic production, and under such conditions as to cause or threaten to cause serious injury to the domestic industry that produces like or directly competitive products.”

Art. 2.2: “safeguard measures shall be applied to a product being imported irrespective of its 


source.”

Art. 3.1: The investigation as to safeguard measures must be open and allow interested parties to 


express their views. Any decision must be made pursuant to publication of a report 

Art. 4.2(a): Authorities must investigate the relevant and quantifiable factors relating to the industry, especially:
1) rate and amount of increase (trends are highly pertinent here, not just end points) in imports in absolute and relative terms

2) share of domestic mkt. taken by increased imports

3) changes in the level of sales, production, productivity, capacity utilization, profits and losses, and employment

Art. 5.1: Member shall apply safeguard measures only to the extent necessary to prevent or remedy serious injury and to facilitate adjustment. If a quota is used, the limit used must not be below that of a recent , representative period based upon three representative years…unless clear justification for doing otherwise is given. 

Argentina—SG Measures on Imports of Footwear

(AB 1/00; p. 642)

AB lays out 3 basic prerequisites for safeguards: 

1. Increased imports;

2. Serious Injury; 

3. Causation

Increased imports- Art. 2.1 of Agmt on Safeguards and Art. XIX:1(a) of the GATT does not 
refer to trends.  The phrase “is being imported” implies that the increase in imports must 
have been sudden, recent, sharp, and significant enough, both quantitatively and 
qualitatively, to cause or threaten to cause “serious injury.” 

Serious injury- at a minimum, all factors listed in Art. 4.2(a) of Safeguard Agmt should be 
evaluated as well as any other relevant factors with respect to the industry concerned.  
Not all factors will need to show a decline, but a significant overall impairment
Causation- it is the relationship between the movements in imports (volume and market 
share) and the movements in injury factors that must be central to a causation analysis and 
determination.  

· There will normally be a “coincidence” between an increase in imports and a decline in the relevant injury factors if causation is present.  

· Art. 3 requires an explanation- i.e. “findings and reasoned conclusions,” the absence of which would require a very compelling analysis of why causation is still present.

Dumping Regulation 
Designed to counteract measures which are considered in some sense “unfair” or “market distorting.”

Dumping- 

· Int’l Price Discrimination- selling abroad for less than domestic (or third country market) price

· Below-cost-sales- selling a product for less than cost of production

1) Bad if it causes material injury

2) Products trading at “less than normal value”

Art. VI Anti-Dumping and Countervailing Duties 

“Less than normal value” applicable if, in the ordinary course of trade: 

· ¶1 (a): price of like product in importing country is less than in exporting one 


¶1 (b): if product not sold in producer nation( 

i) if it is less than the highest comparable price for like product in 3rd country OR 

ii) if it is less than the cost of production(variable and fixed costs), plus a “reasonable addition” for marketing and profit, in exporting country.

· ¶2: anti dumping duty may be imposed, but not to exceed “margin of dumping,” i.e. 
the price difference determined to offset any bounty or subsidy bestowed, directly or 
indirectly, upon the manufacture, production or export of any merchandise.

· ¶3: CVD: Duty levied for purpose of offsetting a subsidy on the manufacture, production

or export of any merchandise


CVDs can be no higher than the subsidy granted

· ¶5: Can’t apply both CVDs and ADDs at same time

· ¶6: To impose any CVD or ADD, there must be a material injury, or threat thereof, or a

material retardation of a developing domestic industry (This is waivable by the CP, so as to allow another exporter relief from a competitor’s dumping (¶6(b))

¶6(c): Where there is an emergency, a country can levy a CVD for the purposes referred to in ¶6(b) w/o the prior approval of the CP as long as the CP are notified immediately and the CVD is withdrawn if the CP disapprove.

· Offender (dumping) country must appeal to DSB, not country that imposes CVDs or

ADDs.

AD Agreement (Agreement on Implementation of Art. VI of GATT)


Art. 5: Info gov’ts must consider in making a dumping determination


Art. 5.8: No AD should be imposed if certain de minimis  standards are met: i.e. dumping margin is less than 2% or dumper’s imports are less than 3% of total imports (unless there are enough small countries that together total 7% of imports)


Art. 6: rights guaranteed to those suspected of dumping, including notice, right to defend themselves, 


Art. 12.2: requires public notice of a determination to impose AD duties and a reasoned report justifying action. 


Art. 13: administrative tribunals req’d to review admin. actions. 


Art. 17.6: The DSB is to consider the following in assessing the 

Anti-Dumping Duties: A duty that offsets the “margin of dumping” as per ¶1

Countervailing Duties: A duty that offsets a subsidy granted to an exported product

(Can’t apply both at same time on same product)

G( Deeply political process.  More common remedy b/c parties have greater interest in immediate retaliation than DSB procedure.

Anti-Dumping Laws: Pro & Con

Italics refer to EC 11 Ann. Report on AD

AD Requires: 

Price Discrimination/Predatory Pricing

Seller must have enough mkt. pwr. to be autonomous in pricing decisions, and there must be a barrier between the mkts. to prevent arbitrage. 

Price Discrimination

	Generally makes consumers of product in dumper’s market worse off, and producer better off.
	But economy not worse off overall. Increased output to serve lower-priced market lowers costs in home country, too. Besides, who cares about dumper’s country?

	The numerous NTBs make competition unfair, and make dumping a danger where, in an “integrated market”, it otherwise would not be
	AD laws can’t correct fundamental imbalances that lead to dumping to begin with. 

	- threatening retaliation of anti-dumping measures to encourage others to open markets
	Same problems as §301; Requires faith in bureaucracy in foreign markets to respond

requires faith in effectiveness of unilateral action


Predatory Pricing

Necessary Conditions:

1. Can’t be competitive market b/c priced out competitors will return once monopoly prices take effect.

2. Have to be able to outlast competition at below market price; This is hard for industries with large fixed costs and small variable costs

3. There must be high barriers to entry 

4. Need to be locally competitive and be able to keep other outside producers from entering market.  G( rare occurrence.  Typical Anti-dumping WTO disputes address products like textiles which no one country can monopolize.

	Predatory Pricing can lead to monopoly, which offsets lower pricing; (argues that consumer benefit is thus transitory); Shielded by tariff walls, a dumper can sell abroad more cheaply than at home, subsidizing his sales abroad w/ profits made at home; need only sell at variable cost as long as home mkt. covers fixed costs.
	  Predatory Pricing exceedingly difficult to pull off. Must know: I) the nec. PL to drive competitors out that will allow you to remain in business AND II) that you can earn monopoly rents long enough to recoup w/o encouraging competition. Besides, evidence would tend to show a benefit



	Dumping result of recession              exporting, and thus temporary (also argues that consumer benefit is thus transitory)
	Dumper unlikely to leave after investing so much; Even if he leaves, unlikely that competitors that then enter will raise prices enough to offset consumer benefit

	
	Anti-trust a far better way to regulate predatory behavior than AD. G( also, no logic in targeting importers for anti-trust practices any more than domestic industry.  Anti-trust laws can/should be applied equally.  Foreign entities are not more guilty of these practices than domestic companies.  National treatment issue. Further, predatory pricing is not why AD was instituted. There are lots of good reasons for price discrimination/below cost pricing (e.g. V costs matter in short run, a recession might encourage). 


Below Cost Pricing

	Exporting recession abroad unfair
	economic interdependence inevitable in globalized economy; let the efficient survive

	
	Rational in SR b/c it might be more profitable to make some sales at a loss than none at all. As long as marginal costs do not exceed marginal revenues and should not be controlled, it makes sense.

	AD necessary to protect domestic industry from shocks/gluts
	Subsidies a better way to protect domestic industry. So are safeguards. AD benefits to industry override benefits to consumers.


B. EC Cites 3 especially egregious forms of dumping:

1. State Trade dumping especially bad

2.  Cyclical dumping just exports unemployment; particularly when companies have

high fixed costs

3.    Strategic Dumping-Meant to assist industry
C. Anti-Dumping system in WTO not adequate to gauge predatory pricing which is different from pricing discrimination.  Over-stocked inventories may justify lower prices. (not sure of the distinction G is making here bet. Price discrimination and predatory pricing).
E. Anti-dumping regulations enable governments to resist domestic pressures for subsidies that would result in higher domestic prices and the necessity to encourage other countries to dump goods in order to fix the price imbalance.
F. Social dumping- cheap foreign labor drive the cost of production down.
G. In highly integrated trade areas such as the EU, AD measures have given way to anti-trust laws; Not so in NAFTA, which is just a FTA
Other Considerations and Inconsistencies:

· If domestic industries are truly being threatened, Safeguard measures may be invoked.
· Little information or evidence that supports dumping as being harmful to domestic industries.
· Private companies, not governments, practice dumping.  Dumping is not forbidden under Art. VI
· AD seems more concerned about protecting individual competitors, not competition as a whole
Subsidies & Countervailing Duties
Tariffs v. Subsidies



Tariffs distort trade in numerous ways: 

1) Reduce consumer surplus by keeping production artificially low and

prices artificially high

2) Perpetuate inefficiencies by allowing inefficient producers to obtain 

a surplus that is not achieved through efficiency, but through weaker

competition

3) They produce “deadweight losses” resulting from lower output and 

higher prices that accrue only to the benefit of domestic producers, decreasing the welfare of consumers and foreign producers.

4) While subsidies might have a similar effect, they allow domestic producers to expand output and lower their prices relative to what would otherwise be more competitive imports.

Two Types of Subsidy

1) Domestic Subsidy- 

Has discriminatory trade effects similar to tariffs.  Can reduce product price to level below that of an import and drive out foreign competition.  Protectionist, although unlike tariff, lowers the price of goods and expands output and, thus, favorable to consumers. Requires taxes, though, with their own trade distorting effects. Can distort resource allocation by drawing resources in to the production of a good or service where production would be uneconomic but for the subsidy.

2) Export subsidy- 

Paid to industry only for products that are exported.  Products abroad can outprice foreign competition while domestic sales remain at proper price or higher. Also can distort resource allocation. 

· A new domestic subsidy on a bound good will be a “prima facie nullification or impairment” under Art. XXIII DSB complaints. 

· Remember, Art. VI prohibits simultaneous imposition of AD and CVDs and has a “material injury” requirement as a prerequisite of “material injury before CVDs may be levied. 

General Rule: Nations can subsidize their industries, and other nations can impose CVDs on them (which is not perhaps the most efficient thing to do). 

GATT ART. XVI: original agreement on subsidies. Superceded by SCM Agreeement.

Policy Arguments

· Historically, export subsidies were seen to contribute to int’l tensions, as it did prior to WWII. 
· A pure economic efficiency analysis would not favor subsidization
· oversubsidization a possible problem. 
· more efficient ways of subsidizing (i.e. research instead of output, information sharing)
· Sykes critique of CVDs: 
· Subsidies increase benefit to importer; CVDs decrease welfare overall Possible benefits: I) CVDs may deter subsidies? Can improve terms of trade
· BUT Administrative costs very high, as are expenditures of interest groups in seeking protection
· US CVD laws unjustifiable b/c they can’t adequately weigh real costs and benefits of subsidies
· John J. Jackson Himself:
· Because the economic logic of CVDs is untenable, it is clear that it results from the pressures of domestic producer groups. But CVDs can be good if in the long run they deter subsidies, which are themselves inefficient
· Guzman:  Rationale similar to infant industry argument in that gov’ts will 
promote competetitiveness and domestic oligopolies; But gov’ts  are bad
at picking winners, it is seldom to new companies that get/seek subsidies
A. III:8 (b)- Nothing prevents domestic subsidies w/in National Treatment clause.  Almost always a govt action rather than a private enterprise (as with dumping).

· G( 

1. Subsidies to pure export oriented industry is bad idea.  No broad national benefit

2. Govt is always involved in the economy.  How to balance its involvement?

2 Parallel Subsidies regimes operating 

1. Countervailing Duties (CVD)- put in place to offset another country’s subsidy

2. “Traffic Light” system- which subsidies are permissible?  The subsidies themselves violate WTO regulations.

Injury test- importing nation must show “material injury” from subsidy(ies) to impose countervailing duties

B. SCM Agreement Part I- Subsidies

Art. I:1 Subsidies defined-

(a)  (1)  financial contribution by govt. where:

(i) direct transfer of funds;

(ii) govt revenue is not collected (e.g. tax credits)

(iii) govt provides goods or services other than general infrastructure, or purchases goods

(iv) govt. empowers pvt entity to conduct (i) and (iii) above





or

(a) (2) any form of income or price support in the sense of Art. XVI 





and

(b) a benefit is thereby conferred

Art. 2: Specific subsidies targeted; general ones alright

1. A subsidy must be “specific” to be red lighted, i.e., prohibited.

2. A subsidy is specific if access to it is limited to certain enterprises

3. Even if a subsidy seems non-specific- it still needs to be examined under specificity factors Art 2.1 (c):

i. use of a subsidy by a limited number of certain enterprises

ii. predominant use by certain enterprises

iii. the granting of disproportionately large amounts of subsidy to certain enterprises

iv. the manner in which discretion is exercised by the granting authority in the decision to grant a subsidy

C. SCM Part V- Countervailing Measures

1. Art. 10- CVDs should be consistent w/ Art. VI of GATT [Anti-Dumping and Countervailing Duties] and SCM agreement
2. GATT Art. VI- CVDs are a legit response to legit subsidies
3. VI:3- Size of CVD can be up to size of subsidy
4. VI:6- Material injury to domestic industry required
D. Traffic Light System & SCM

Articles 3-9 of the SCM Agreement sets forth the "traffic light" system that is intended to
balance the legitimate interests of exporting countries in subsidizing certain projects
against the interest of importing countries to compete on a level playing field. The
"Traffic light" system for provides for three categories of subsidies:

• Red Light

• Yellow Light & Dark Amber

• Green Light

Each is discussed below.

Note that in the background is the requirement that you must:

• meet the definition of a subsidy in SCM 1.1

• be specific under SCM 1.2                                            


I. red light subsidies (SCM part II)       

These subsidies are prohibited and actionable in all instances. They include:

• Export subsidies (Art. 3.1 (a)) “subsidies at least partially contingent on

   export performance”= “dependent for its existence on”. No bright line

   here, but there must be a an “export contingency”

• Import substitution subsidies (Art. 3.1(b)).

The idea here is that they are so trade distorting as to be banned

For the purposes of the specificity requirement of Art. 2, Red Light subsidies are deemed specific. (See Art. 2.3).

If a Red Light Subsidy is in place, a member can use the DSU, under the modified procedures in SCM art. 4. Notice a couple things:

• no injury requirement here

• timeline is much faster than with DSU

• if losing defendant does not comply DSB can authorize "countermeasures" 




that do not adhere to the injury requirement of CVDs.  

· Countermeasures are imposed at the conclusion of DSB process

II. DARK amber/yellow light subsidies (SCM part III)

These are "actionable" subsidies under the terminology of the SCM, and covered in
articles 5-7.

These are actually 2 sub-categories within this category. The first subcategory is "Dark
Amber" and it is define din art. 6.1. The other category is "Yellow Light" subsidies, and
includes all subsidies that are not Red, Dark Amber or Green.

Article 5 is the starting point.

Members are not to cause adverse effects through use of subsidies:

a — injury to domestic industry

b - nullification or impairment of benefits

c — serious prejudice to interests of a member

Dark Amber Subsidies
Article 6.1 represents the Dark Amber subsidies.

a. large subsidies: total value added of a product exceeds 5%

b. subsidies covering operating loses in an industry

c. subsidy covering operating loses of an enterprise, other than one-time


measures

d. direct forgiveness of government debt

These subsidies are said (i.e. deemed) to result in “serious prejudice”, so satisfy the
requirements of art. 5. The existence of serious prejudice is a rebuttable presumption
(Art. 6.2).

Yellow Light Subsidies
Again, this is a residual category of subsidies that are not Red, Dark Amber or Green.

To be actionable, must show "adverse effects" under art. 5.

• material injury (art 5 (a))

• nullification or impairment (art. 5(b))

• serious prejudice (art 5(c))                  

Article 6.3 tells us when there is serious prejudice (assuming it is not a dark amber
subsidy under 6.1).

• we will not focus on the specific of 6.3

• basically, it covers just about every possible harm that a subsidy could cause

Art. 7: Members can use modified DSU under art. 7 if they believe an "actionable
subsidy" exists.

III. green light subsidies (SCM part IV)

These are "non-actionable."

Art 8 identifies Green Light Subsidies. Subsidies are not actionable if they are:

a. not specific (as defined in Art. 2) (art. 8.1(a)); OR
b. specific but meet one of requirements of art. 8.2

Article 8.2 states that a subsidy is not actionable (i.e.. Green Light) if

· it covers some research related subsidies under certain conditions

· deals with precompetitive regional development  and aid to undeveloped regions  

· assistance with some environmental compliance under certain
circumstances

Green Light Subsidies are not subject to CVDs (See note 35 of SCM art. 10).

There is one significant exception to the Green Light subsidies (art. 9.1): a subsidy is
actionable .despite meeting the tests of art. 8 if it results in "Serious adverse effects to
domestic industry that would be difficult to repair."

• such measures are subject to CVDs and dispute resolution under art. 9

Import Substitution- tariffs on imports or subsidies to domestic industry to build up.  Infant industry argument.  G( No Innovation.  Considered especially bad.

General Points of importance:

· CVD requires injury- Red light subsidy does not

· Red light subsidies automatically satisfy specificity reqmnt.

· Countermeasures are ill-defined.  Normally some type of import duty

· Countermeasures [i.e., Anti-Dumping measures] and CVDs cannot co-exist.  One or another.

· Yellow/Dark Amber- actionable subsidies

· LDCs exempt from red light subsidies- Art. 27.2 SCM agmt.

· Subsidies on agriculture governed by Agreement on Agriculture primarily

· Subsidies measured as benefit to recipient, not cost to gov’t

Canada—Civil Aircraft I

· AB: to determine whether a measure confers a benefit, you must find that the contribution makes the recipient better off than it would have been on the market
· SCM Art. 1.1: “a benefit is thereby conferred”= “recipient got better than market treatment”
Canada—Civil Aircraft II

· Canada had been given 90 days to withdraw its measures

· AB: Whether CAN had complied with Art. 3.1 was relevant to the inquiry of whether its new measures complied with DSB recommendations

· It is not necessary that there is an intent to promote exports, and the fact that enterprises that export get it does not make it an export subsidy. But this may be taken into account  in the inquiry of “export contingency”

· Amt. of export is a relevant factor into inquiry, but is not dispositive

· Brazil failed to show that the subsidies were not specifically targeted “because” of the industry’s high export orientation. So BoP on complainant to show intent. 

Linkages Between Int’l Trade Policy and Environment, Human Rights, Labor Standards and National Security

Article XX (b), (g) exceptions applicable.  

(b)- Human, animal, and plant life

(g)- environment and natural resources

XX Chapaeu- No arbitrary discrimination.  Consistent with domestic limits (See Shrimp Turtle, US wins; US-Gasoline, conservation/natural resources- US wins)

Production methods, i.e. labor conditions, are not a valid exception for measures

a. Environment Considerations

(p. 1008)  WTO Secretariat Special Studies no. 4 Trade and Environment 1-7 (1999)

Issues:

1. Is economic integration through trade and investment a threat to the environment?

2. Does trade undermine the regulatory efforts of governments to control pollution and resource degradation?

3. Will economic growth driven by trade help us to move towards a sustainableuse of the world’s environmental resources

Hindrances to environmental improvement:

· Political Economy argument- competitive pressure from the world market sometimes 
makes it impossible to forge the necessary political support at home to upgrade 
environmental standards.  
· Trade-off: environmental well-being and economic well-being.  Economic growth driven by trade may speed up the process of environmental degradation unless sufficient environmental safeguards are put in place

· Market Failures- situations in which market forces of supply and demand fail to deliver 
an optimal outcome for society as a whole.  Occur when producers and consumers do not 
have to bear the full cost of their actions, such as pollution inflicted on 3rd parties.

· Undefined Property Rights- overexploitation.  “tragedy of the commons”

· Diffuse Sources of Pollution- sources of pollution diffuse and difficult to identify or 
victims may be difficult to organize, a “market solution” may be difficult to find.

· Policy Failure- governments not only omit to correct market failures, may add a few 
distortions of their own: subsidization of energy, agriculture, fishing, which aggravates 
pollution problems and resource degradation rather than solving them.

· Guzman(

External Treaties- apart from the WTO exist which demand concession and provide for 
retaliatory sanctions/measures.  What result if not a WTO environmental exception?  
Sanctions imposed may/can/will trip WTO violation and result in return sanctions.  

· Should WTO take external agmts into account which do not provide sanctions and then 
apply WTO substitute sanctions?  G( If WTO does this then the App Body has been 
empowered to adjudicate environmental disputes and int’l environmental law.

· LDCs are virulently opposed to bringing in environmental regulations into WTO.  

· Inability to comply

· Developed nation protectionist policies can be disguised w/ environmental 
policy

· G( Madness that West should impose set environmental standards/policy on the world.  
Standards differ from region to region.  Environmental unilateralism

· Minimum levels of environmental protection are difficult to achieve.

· Prospect of creating an environmental agmnt á la TRIPS is disliked by both sides (LDCs 
and DCs) for the potential acrimony it would create.  (this sounds like true bullshit.  The 
developing world and most of the developed world was able to come up with substantive 
agmnts at both Rio and Kyoto.  We all know who sank Kyoto).
Rio principles

· States should reduce and eliminate unsustainable patterns of production and consumption

· “Polluter Pays” principle- those responsible for pollution shouldpay for its consequences 
and elimination

· “Precautionary Principle”- “where there are threats of serious or irreversible damage, lack 
of full scientific certainty shall not be used as a reason for postponing cost-effective 
measures to prevent environmental degradation.”  EU invokes this regarding GMO.

Human Rights and Labor

GATT  XX: List of Exceptions

I.  Why link Human Rights and Trade?

	Arguments against linking:

	· State sovereignty.

· Unclear as to whether sanctions have a real impact on states’ behavior.

· Excuse for protectionism.

	Arguments for linkage

	· Jus cogens norms: bind everybody, whether they consent to them or not

· Something universal about rights




i. What are International Human Rights? 

Most of human rights law develops after WW2, such as the Universal Declaration of Human Rights.    Some debate as to whether the human rights articulated by the Universal Declaration are, in fact, universally applicable to all cultures, given the Western concepts of individual rights as opposed to group (family, community or state) rights.  

ii. Linking Trade and Human Rights:  The Jackson-Vanik Amendment

The most important link between international human rights and U.S. trade law is found in title IV of the Trade Act of 1974 (Jackson-Vanik provision).  J-V establishes a complicated scheme for determining when Communist countries may be given MFN treatment under U.S. trade law and requires annual consideration of whether to renew such treatment.  

1. Title IV, § 402 of the 1974 Trade Act: in order for a non-MFN country to receive MFN treatment, it must comply with the freedom of emigration requirements and enter into a trade agreement with the U.S..  Section 402 requires that a country not deny its citizens the right or opportunity to emigrate and not impose more than a nominal tax on emigration, or on visas or other documents required for emigration.  

2. Case Study: China
a. 1980: U.S. gives MFN treatment to Chinese goods.

b. 1989: MFN treatment made controversial by Tiananmen Square.  

c. 1992: Clinton makes MFN treatment conditional on China’s improving human rights, claiming it was the “best opportunity to lay the basis for long-term sustainable progress in human rights and for the advancement of other interests in China.”  

d. ----: Clinton delinks human rights from the annual extension of MFN trading status.  China is the fourth largest supplier of goods to the U.S., and therefore general denial of MFN would have been quite disruptive for U.S. businesses selling Chinese products in the U.S., as well as for the Chinese exporters themselves.  Expanding trade with China strengthened its private sector, which would ultimately weaken the authority of the central Communist government and over time lead to more freedom in China.    

· Should there have to be a connection with international trade, (e.g. exports of prison labor) before it is appropriate to use trade sanctions to promote human rights?  

· Should there be a WTO/GATT review of trade sanctions imposed for human rights purposes to ensuer that similarly situated countries are treated the same in order to ensure that trade sanctions obstensibly for human rights purposes are not really for protectionist purposes.  

“The Chinese may one day threaten to withold most-favored-nation status from the U.S. unless it does more to improve living conditions in Detroit, Harlem and South Central Los Angeles.”        -Goh Chok Tong, P.M. of Singapore.  

· The Appellate Body is a bunch of trade people making decision about human rights; but they rely on experts to inform their decision about public health, etc.  Why is this different?  Absent the WTO, you could sanction any country you wanted.  The national security exception- can be invoked without any review by A.B. (but there are political limits of transparency, etc.)

· Public morals exception already encompasses human rights.  In prison labor, Non trade-violations (summary excecution, etc.) what kind of sanctions fit?  

II.  Sykes Paper: Relationship between WTO and Human Rights

Arguments of the anti-WTO camp:

· You can’t use sanctions

· Free trade causes environmental degradation and less worker protection “race to the bottom” claim

· Free trade exacerbates income inequality.  

But, free-trade cheerleaders like Guzman respond:

· Rights come at a price.  Increase trade in goods leads to increased trade in ideas (like concepts of human rights).  Wealthier countries are willing and able to purchase more rights.  

· Trade liberalization raises living standards in aggregate; empirical evidence that trade makes you richer.  

· H.R. sanctions don’t make things better, and may in fact, make it worse.  

· Broad protection opens door to protectionism.

· Distribution of income problem should be solved by a progressive income tax, few efficiency losses; restrictions on trade are inferior.  Solve it all with tax policy.  

III. Howse and Mutua Paper:

Jus cogens, evolving concept that trumps all other norms.  

Erga omnes: all states have an interest in the protection of human rights.  

· Art XX (a): Public Morals.  Used to block pornography, why not child labor?  Public morals should be an evolving concept, like in Shrimp-Turtle.  

· Chapeau Art. XX: must be necessary, no other way to protect public morals that is less violative of the GATT.  

· Art. XX (b): Define “life” as not just existence of life, but rather, as an evolving concept to include issues surrounding the quality of life.  

· Art. XX’s scope is unclear, but besides you don’t want to cut off trade, want more trade to help solve economic and political problems.  And, of course, sanctions are ineffective.

· “Why would a country want business to come without any benefit to its people” Most naïve point of paper.  Doesn’t account for politics of power.  

· Labor as a human rights issue is sticky in that they are linked to production methods.  Labor rights increases the cost of production.  Not obvious that these things are good for labor (childrens families in poor countries worse off because kids are not working)

· Abolition of child labor decreases the wealth of the country.  

Labor Standards and International Trade Policy.  

a. Labor Standards and the WTO

Developing countries perceived the movement by the US and France at the end of the Uraguay round to consider the relationship between trade and labor standards as an attempt to repeal developing countries comparative advantage and restrict their exports to the developed world.  At the WTO Seattle ministerial, the US proposed the creation of a WTO working party on labor rights, while the EU proposed the creation of a standing forum on labor involving the WTO and the ILO.  Nothing was agreed upon, and the issue was not raised again at Doha.  

	Internationally recognized core labor standards:

	1) Right of Association

2) Right to organize and bargain collectively

3) Prohibition of forced labor

4) Prohibition of exploitive child labor

5) Nondiscrimination in employment


· GATT Art. XX(e) allows a country to ban imports of prison labor. 

· §307 of the Tariff Act of 1930 bars entry into the US of goods “mined produced, or manufactured wholly or in part in any foreign country by convict labor or/and forced labor or/and indentured labor under penal sanctions.”  Forced labor is defined as “all work or service which is extracted from any person under the menace of any penalty for its nonperformance and for which the worker does not offer himself voluntarily.”

· NAFTA: Annex 1 lists guiding principles that the parties are committed to promote, each in its own way.  The eleven principles are:

i. Freedom of association and protection of the right to organize

ii. The right to bargain collectively

iii. The right to strike

iv. Prohibition of forced labor

v. Labor protections for children and young persons

vi. Minimum employment standards (e.g. minimum wages and overtime pay)

vii. Elimination of employment discrimination

viii. Equal pay for men and women

ix. Prevention of occupational injuries and illnesses

x. Compensation for occupational injuries and illnesses

xi. Protection of migrant workers

b. Labor Standards and the GSP

The concept of internationally recognized worker rights is defined in Title V of the Trade Act of 1974, which established the U.S. GSP for developing countries.  

GSP-Worker Rights Review Summary: Indonesia: Examines the procedure that may lead to the withdrawal of GSP benefits if a developing country fails to afford worker rights.
· Congress intended for level of development to be taken into account in assessing whether SGP beneficiary countries meet the “taking steps” standard.  

· Subcommittee found abuses of the following workers’ rights in Indonesia: Right of Association; Right to organize and bargain collectively; Prohibition of any form of forced labor; Child Labor; Minimum wage; Occupational safety and health laws.  

· But, even after the litany of abuses, all the Subcommitte was able to say was that without substantial concrete progress in the key issue areas in the future, “Indonesia’s continued GSP eligibility will be in serious jeopardy.”  Lame and grossly ineffectual.  

· Ultimately, GSP benefits were not withdrawn from Indonesia, presumably because of political concerns.  Indonesia is the fourth largest country in the world in terms of population, and is a country with whom the US wants to maintain good relations.  Matter of influence, not a matter of law.  

· Although many investigations are made of BDC labor practices, relatively few countries lose GSP benefits.  Countries tend to lose benefits only when they have other political problems in their relationship with the US.  

Development

GATT Rules and Developing Countries

GATT Art. XVIII: the original article of GATT designed to grant certain privileges to developing countries.  

· Part A: The right to renegotiate tariff bindings so as to raise tariffs on products a developing country desires to produce, thus enabling protection of so-called infant industries.  

· Part B: The privilege to use quantitative restrictions when in balance-of-payments difficulties (with criteria and actions permitted being slightly different from the general balance-of-payment clause of GATT Article XII);

· Part C: A privilege to use any measure necessary to promote a particular industry;

· Part D: Under this part, certain countries with economies in process of development, but not falling within the criteria of low living standards, can apply for permission to deviate from GATT rules so as to establish a particular industry.

Nations eligible to invoke Art. XVIII: “Contracting parties the economies of which can only support low standards of living and are in the early stages of development.”  

Article XVIII is seldom invoked, except for its balance-of-payments provisions.  

Article XXXVI: 8  SORRY, DON’T HAVE SUPPLEMENT, WILL FILL IN LATER.

Article XXXVI: 1



“”

· “Enabling Clause” Resolution adopted during Tokyo round.  Doesn’t mandate differential treatment, just allows for it; also, doesn’t include an MFN-style clause.  

1. Notwithstanding the provisions of Article I of the General Agreement, contracting parties may accord differential and more favorable treatment to developing countries, without according such treatment to other contracting parties.

2. The provisions of paragraph 1 apply to the following:

(a) Preferential tariff treatment accorded by developed contracting parties to products originating in developing countries in accordance with the GSP.

(b) Differential and more favorable treamtnet with respect to the provisions of the General Agreement concerning non-tariff measures governed by the provisions of instruments multilaterally negotiated under the auspices of the GATT;

(c) Regional or global arrangements entered into amongst less-developed contracting parties for the mutual reduction or elimination of tariffs, and, in accordance with criteria or conditions which may be prescribed by the Contracting Parties, for the mutual reduction or elimination of non-tariff measures, on products imported from one another;

(d) Special treatment of the least developed among the developing countries in the context of any general or specific measures in favor of developing countries.

1982 Report by the Secretary-General of UNCTAD, Assessment of the Results of the Multilateral Trade Negotiations:

i. The enabling clause imposes no obligation on developed countries to accord differential treatment to developing countries.  

ii. The enabling clause is counterbalanced by the graduation clause in paragraph 7 of the decision.  The graduation clause restates the non-reciprocity principle of article XXXVI, paragraph 8, of the General Agreement, but goes on to provide that the developing countries would accept greater obligations under the GATT as their economic situation improves.  

iii. More a matter of form than of substance.  The differential treatment introduced by the enabling clause was already in existence de facto with regard to developing countries. But, the clause limits any further enlargement of the scope of differential treatment by making it subject t approval by the Contracting Parties.  

iv. Furthermore, it introduces the graduation principle, which establishes a legal precedent within the GATT system by requiring the developing countries to accept greater obligations as their economic situation improves.  This concept could have far-reaching consequences for the future world trading system if its implementation were to allow developed countries to discriminate among developing countries in a unilateral and arbitrary manner.  

Developing Countries in the WTO:

Developing countries’ beef with the WTO:

1. Dissatisfaction with the decision-making mechanisms.  Process of internal decision-making needs to become more inclusive and open.

2. Developing countries undertook very extensive obligations by joining the WTO, such as reforming or adopting new laws and administrative practices.  They are now reluctant to enter into new rounds that may require additional obligations.  

3. They have yet to receive substantial market access benefits from the Uraguay Round, as agriculture and textiles are still not liberalized.

4. They want stricter controls on various import restrictions thaty they perceive are used by developed countries to keep out developing-country exports.  These include anti-dumping or countervailing duties and unnecessary SPS standards to keep out agricultural exports.  

5. TRIPS hinders developing countries’ abilities to combat serious health problems, such as AIDS.  

Generalized System of Preferences (GSP)

· The GATT contracting parties authorized the creation of the generalized system of preferences (GSP) by a waiver adopted in 1971.  The waiver was for ten years, but the need to extend it was eliminated by the 1979 GATT decision on differential and more favorable treatment for developing countries.

· Rationale: Developing countries would benefit from a price advantage over other foreign producers, whose goods would continue to attract duty at the normal rates.  At the same time, developing country producers would be able to compete on more equal terms with domestic producers in importing countries.  This was seen as an extension of the infant industry argument, assisting developing countries to overcome difficulties in export markets arising from high initial costs.  

· Not revolutionary: Colonial powers already had preferential agreements with their colonies that were folded into the original GATT.  

· Difficult to assess the actual effects of the GSP because:

a. Primary commodities, which continue to make up a large part of developing countries’ exports, are often exempt from duty in developed countries.  

b. Developed countries are committed under Part IV of the GATT to give special attention to the interest of developing countries in the formulation of trade policy…

c. …but, industrialized countries’ trade policies, like those involving trade restrictions on textiles and clothing and tariff escalation for more processed goods, are not always so beneficial for developing countries.

· The U.S. GSP scheme was authorized for ten years by Title V of the Trade Act of 1974.  The key issues under Title V are the criteria (i) that a country must initially meet to be designated as a beneficiary developing country, (ii) for including products in the scheme, (iii) for removing products from the scheme and (iv) for removing countries from the scheme.  

(1) Criteria for Inclusion of Countries

Statutory scheme grants broad discretionary authority to the President.  Prez is supposed to take many factors into account, such as whether the country wants to be a GSP beneficiary, whether it will assure the US reasonable access to markets and resources, whether its taken action to reduce barriers to trade in services, etc.  However, certain countries are excluded, such as Communist countries, export cartel members, countries that aid and abet international terrorism, and countries that do not afford internationally recognized worker rights.  

(2) Criteria for Product Coverage

§503(b) excludes the following: certain textile and apparel articles; watches; electronic articles; steel articles; leather and footwear, etc.  Here, Prez has fairly broad discretion in deciding which articles will receive GSP treatment.  

(3) Criteria for Excluding Products from Coverage

If a GSP beneficiary becomes a significant supplier, in percentage or dollar terms, of a particular product to the US market, it may lose its GSP status in respect of that product.  

(4) Criteria for Excluding or Graduation Countries

The U.S. Trade Representative annually accepts petitions to reconsider the beneficiary status of countries.

· The US GSP scheme represents Congress’ penchant for using trade legislation in an attempt to accomplish other U.S. foreign policy goals such as discouraging export cartels, expropriation and terrorism and encouraging protection of worker rights.  Is this appropriate?

· The EU’s GSP system uses a different approach by offering additional benefits to those beneficiary countries that meet certain labor or environmental standards.  Is this a better approach than suspending the benefits of countries that fail to meet standards?

· Rule of Origin requirement resurfaces again in determining what counts as an export from a beneficiary country.  

TRIPS

I. Who, What, Why?

· Effective on January 1, 1995, the Trade-Related Aspects of Intellectual Property Agreement (TRIPS) formally linked compliance with minimum protection standards with international trade.  

· There were IP agreements prior to TRIPS, such as the Berne Convention, Paris Convention., but none that linked compliance with trade sanctions.   

· Globalization creates new forms of exclusion as the technology gap widens between rich and poor countries.  With the exception of the relatively recent emergence of a few East Asian countries and newly industrialized countries, developed countries retain economic power while developing countries and especially least developed countries continue to face economic marginalization.  

· Under TRIPS, member states of the WTO must adhere to specified minimum standards of IPRs protection.  The implementation and enforcement of these minimum standards, especially in the area of patents, directly affects trans-border technology flows, and, as a result, the course of progress for developing countries.  

· TRIPS is most certainly welfare-reducing for developing countries.

· US always had §301 on the table, which it could have used as a hammer if something like TRIPS were not agreed upon. 

· This is not really about trade—it was merely called “trade” in order to get it into the WTO.  

II. Obligations under TRIPS

TRIPS obligates members to 

i. provide minimum intellectual property rights protection through domestic laws

ii. Provide effective enforcement of those rights; and

iii. Agree to submit disputes to the WTO dispute settlement system.  

These substantive provisions, however, remain subject to the objectives and principles of the TRIPS Agreement as defined in Articles 7 and 8.  

Article 3: Each member shall accord to the nationals of other Members treatment no less favorable than that it accords to its own nationals with regard to the protection of intellectual property, subject to the exceptions already provided in the Paris Convention, the Berne Convention etc.  

Article 7: “the protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology…and in a manner conducive to social and economic welfare, and to a balance of rights and obligations.  

Article 33: minimum standards for patent protection – 20 years

Article 27: covers “any invention” that are new, involve an inventive step and are capable of industrial application.

· Part III: enforcement procedures – DSU available if one country believes another isn’t honoring its obligations under TRIPS.

Compulsory Licensing and Pharmaceuticals

Compulsory Licensing: Government grants a license for generics, which creates competition, lowers price, and avoids bearing the research costs of innovation.  

Article 8.1: Health Exception: Public health exception as long as consistent with obligations.

“Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.

Article 31: Compulsory Licensing

31(b) Can issue a compulsory license but first have to enter into negotiations with patent holder; but not required in time of national emergency.  “In situations of national emergency, or other circumstances of extreme urgency, the right holder shall, nevertheless, be notified as soon as reasonably practicable.

31(h) The right holder shall be paid adequate remuneration in the crircumstances of each case, taking into account the economic value of the authorization.  

Domestic Market Requirement: License that government awards has to be adequate to supply the domestic market, not international exportation.  

Abbott: In favor of liberalizing access to pharmaceuticals.  This was all bluster by the U.S. to intimidate developing countries.  Relationship between profits and innovation is tenuous at best.  AIDS is just different.  One time event, don’t get worldwide plagues on a regular basis.  Not going to have the same rules as malaria, measles, etc.  

Parallel Imports: Dramatic difference in price between countries.  Nothing in TRIPs speaks to exhaustion—brand name producer gets a monopoly over sales, but doesn’t have control over sale of subsequent product.  

	DOHA Ministerial: Declaration on the TRIPS Agreement and Public Health


Adopted on 14 November 2001

	

	¶ 4.  We agree that the TRIPS Agreement does not and should not prevent members from taking measures to protect public health.  Accordingly, while reiterating our commitment to the TRIPS Agreement, we affirm that the Agreement can and should be interpreted and implemented in a manner supportive of WTO members’ right to protect publc health and, in particular, to promote access to medicines for all.  

	¶5.  Accordingly, and in light of paragraph 4 above, while maintaining our commitments in the TRIPS Agreement, we recognize that these flexibilities include:

(b) Each member has the right to grant compulsory licenses and the freedom to determine the grounds upon which such licenses are granted.

(c) Each member has the right to determine what constitutes a national emergency or other circumstances of extreme urgency, it being understood that public health crises, including those relating to HIV?AIDS, tuberculosis, malaria and other epidemics, can represent a national emergency or other circumstances of extreme urgency.  

	¶6. We recognize that WTO members with insufficient or no manufacturing capacities in the pharmaceutical sector could face difficulties in making effective use of compulsory licensing under the TRIPS agreement.  We instruct the Council for TRIPS to find an expeditious solution to this problem and to report to the General Council before the end of 2002.


LOOKING FORWARD

If anything from this section is to be covered, it will be in a policy question along the lines of: “what should be changed about the WTO/GATT and why?”  So I’m going to hit on all the major points of debate in the international trade circles, as outlined in the final chapter.  

I. Rule of Law v. Government Discretion

a. The United States and Legal Procedures: Goals  --  John Jackson

Procedure should maximize extent of information sharing.  Procedure should prevent corruption and “back room political deals.”  Procedure should allow all parties to feel as though they have had the opportunity to have their “day in court,” in order to create confidence in legal system.  Procedure should be perceived by citizens at large as fair and not dependent only upon money, political power, status, etc.  Procedure should be reasonably efficient.  Procedure shouldn’t cater to “special interests.”  Procedure must fit well into overall constitutional system of the society concerned and be consistent with overarching policy goals.  Predictability and stability of decisions important.

i. Economic Costs of Import System

Foreign policy rigidity prevents swift execution of deals.  The legalistic type of system found in the US lends itself to some abuse by special interests that manipulate the system for their own advantage.  Congress is loath to change laws that conflict with international law, resulting in a lot of “wrong-law” on the books.  US system mishandles “big cases,” such as those involving textiles, steel, etc.  
ii. Benefits of the System

Procedural benefits as those laid out in section (a) above.  Substantive ($Cash-Money$) benefits of a higher degree of trade liberalization for imports into the U.S. economy.  Non-quantifiable benefits such as greater confidence of the citizenry in the operation of the government in trade issues; the business planning advantage of a higher degree of stability in gov’t actions; reduction of corruption, etc.  

b. The WTO’s Constitution and its Weaknesses – John Jackson

i. Seven Mantras of the WTO and Problems

	MANTRA
	CRITICISM


	“Consensus is Great or Even Sacred”

	This is often presented as a binary choice: consensus or voting.  But there are other options that are never explored.

	WTO is an org. that is “gov’t to gov’t.”

	This implies that NGOs have no role.  

	We must preserve state sovereignty.  

	Its not about sovereignty, but how to allocate power.  

	WTO is “member-driven.”


	But totally member-driven, without participation of WTO Secretariat, etc. is counterproductive and inefficient.  Also, it undermines the integrity of the adjudicative process.

	“Single-undertaking” single package idea.


	Certain situations you want to experiment with an approach that wouldn’t be part of a single-package

	MFN.  


	Major problems are the free-rider problem and tendency towards the lowest-common-denominator.


ii. Decision-Making

One of the problems with consensus-decision-making is that in order to change it, you need to have consensus, and therefore, any country can block a proposed change.  Perhaps there should be a “critical mass” practice by which an overwhelming amount of the trade weight in the world, say 90%, would effectively adopt a resolution. 

iii. Role of NGOs: External Relations in the WTO Constitution

Transparancy: information for the public as well as internal flow of information.  Ways of making information available to the public include available documentation, open hearings, and open meetings, at least for the press.  

Participation, on the other hand, is somewhat more of a problem and is a more delicate issue.  Participation by civil society or NGOs means that they have an opportunity to be heard and present their views.  There may be grounds to call upon some of the NGOs for assistance as experts, and there certainly is authority to do so.  WTO Charter, Art. IX, para. 2, suggests certain relationships for NGOs.  “amicus curiae” briefs.  

	Arguments for NGO Participation
	Arguments Against NGO Participation

	NGOs have resources for study and analysis that governments lack.
	Governments are the authorized legitimate representative in the WTO structure.

	NGOs can bring to the table information that can be very useful in proceedings.
	In some cases, an NGO may have no legitimate role and no constituency.

	NGOs can transmit information to concerned and important constituencies in the various countries.
	NGOs are part of the “uncivil” society.  They can be abusive and destructive and create safety problems (??).  

	NGOs can come to an understanding and then explain the issues to a broader constituency that has not had the time or the information to try to grasp them.
	NGOs can create resource problems.

	NGOs have real power, demonstrated by Seattle (aww, yeah), and the impact of the Internet.  
	It will involve additional resources to open hearings and provide additional documentation, space and time.  


c. Globalization and its Perils – John Jackson

Probably the most significant characteristic and evolution of the WTO is the nature of its DSU, correcting GATT defects and creating a stronger, more rule-oriented, dispute settlement process, including automatic adoption of reports that have binding international law force, and an appellate process that has increased the rigor and careful reasoning of panel, and appeal reports that are grappling with very sophisticated systemic “governing questions” of the international trade systems.  These tough questions include reconciling interests competing with international trade policies, such as national sovereignty and subsidiary, environmental considerations, and risk levels appropriate for human health impacts of food.  Profoundly important and elaborately reasoned decisions such as those in the Shrimp Turtle and the Beef Hormones cases are clearly landmark tribunal opinions for international law generally.  

.  

