Establishment of the Collective Bargaining Relationship

Norris-LaGuardia Act §2

NLRA §1-6: Basic Provisions:

· §3 and §4:  Created NLRB with jurisdiction over unfair labor practices and questions of union representation.  NLRB has power to issue and prosecute complaints under §10

· §7:  E’ees have the right to organize, form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in concerted activities for the purpose of collective bargaining or other mutual aid or protection.

· §8(a)(1):  It is an unfair labor practice for an e’r to interfere with, restrain, or coerce employees in the exercise of rights guaranteed under §7.

· §8(a)(2):  E’rs are prohibited from unlawfully sponsoring or assisting a labor organization.

· §8(a)(3):  E’rs are prohibited from discriminating against an e’ee for union activity. 

· §8(a)(5):  E’rs are required to bargain collectively with representatives designated by its e’ees.

· §9(a):  Representatives who are selected for the purposes of collective bargaining by a majority of e’ees in the appropriate bargaining unit are the exclusive representatives of all e’ees.

· 9(b) and (c):  NLRB shall settle disputes about the appropriate bargaining unit and other election procedures.

LMRA (Taft-Hartley Act) §1

LMRDA §2

Protection of the Right of Self-Organization
NLRA §7:  Employees shall have the right:

· to self-organization

· to form, join, or assist labor organizations

· to bargain collectively through representatives of their own choosing

· to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection

· to refrain from any or all of such activities except to the extent that such right may be affected by an agreement requiring membership in a labor organization as a condition of employment as authorized in §8(a)(3).  [Taft-Hartley]

In General

· This section gives e’ees the right to form unions, bargain collectively, and to engage in concerted activities

· §7 organizational rights are protected by §8(a)(1-5) and 8(e), which makes interfering with §7 rights an unfair labor practice.

NLRA §8(b):  It shall be an unfair labor practice for a labor organization or its agents:

(1)  to restrain or coerce

employees in the exercise of the rights guaranteed in §7.

This does not impair the right of a labor organization to prescribe its own rules with respect to the acquisition or retention of membership.

an employer in the selection of its representatives for the purpose of collective bargaining or grievance procedures

(2)  to cause or attempt to cause an e’r to discriminate against an employee in violation of §8(a)(3) or to discriminate against an e’ee with respect to whom union membership has been denied or terminated on some ground other than nonpayment of dues.

(3) To refuse to bargain collectively with an employer

(4) To engage in a strike in order to (a) force an e’r to join an e’r organization [or to engage in secondary boycott], (b) to force an e’r to recognize a union not certified as the representative of the e’ees, (c) 

Restrictions on Solicitation and Distribution

NLRA §8(a)(1):  

It shall be an unfair labor practice for an employer to interfere with, restrain, or coerce e’ees in the exercise of the rights guaranteed in §7

In General

· The right to organize comes into conflict with an employer’s property rights when organizing activity occurs on company property.  But the Supreme Court has held that an e’r must tolerate some inconvenience in this area in order to ensure the e’ee’s §7 rights.  

· But the courts do allow certain nondiscriminatory restrictions on solicitation and distribution of union materials during work hours on company premises.

Employee Solicitation:  

General Rule

An employer may limit pro-union solicitation to an e’ee’s free time (before or after work, lunch time, breaks) and may impose these limitations even after the start of a union campaign.

But an e’r cannot prohibit union solicitation by an e’ee in non-work areas (break room) on e’ees free time, even if the solicitation is taking place on company property and e’ee could effectively engage in solicitation elsewhere. (Republic Aviation)

Can only prohibit solicitation during non-work time if e’r shows that a prohibition against such activity is necessary to maintain production or discipline (Peyton Packing).

Authority for General Rule

§8(a)(1) – can’t interfere with §7 right to organize

§8(a)(3) – can’t discourage membership in a union

How Can E’r Restrict Solicitation

In order to pass a no solicitation rule,  e’rs must show that solicitation was having an adverse impact on work or business.  BOP is on e’r to show that solicitation would be disruptive.
E’ees can’t solicit on work time

Employers have the right to maintain discipline while e’ees are on the clock.  

Off-Duty E’ees

Can be barred from company premises, so long as rule doesn’t bar people because of union solicitation.  It must be nondiscriminatory and bar all access (GTE Lenkurt) 

E’rs cannot impose broad restrictions on e’ee solicitations

NLRB presumes that such restrictions are “an unreasonable impediment to self organization” without requiring proof of actual interference with organizing in each case. (Republic Aviation)

Note that e’ees don’t have to show bad intent or intent to discriminate for rule to interfere with §7 rights.  No intent requirement at all

E’ees can wear union insignia on the job

SC rejected the argument that e’ees wearing union buttons might be perceived as e’r’s supporting the union, which they aren’t allowed to do.  (See Republic Aviation)

E’ees solicitation can be limited in places where the public has access 

E’r has a legitimate interest in not “putting off” the public

Beth Israel Hospital:  hospital prohibited solicitation in work areas and areas open to public.  Union distributed newsletter in cafeteria.  Court held that hospital could limit solicitation in places devoted to patient care, but it was ok to solicit in cafeteria, noting that there was no other adequate location for effective e’ee communication. Not allowing solicitation in cafeteria violated §8(a)(1).

Union Can’t Waive E’ee’s Right To Solicit on Non-Work Time in Non-Work Areas

Magnavox:  Union had agreed to complete ban on e’ee solicitation.  NLRB held that ban violated 8(a)(1), and SC upheld, saying that union couldn’t waive e’ee right to solicit by contract.  Even though e’r allowed e’ees to post union notices on company bulletin boards, court held that that was not an adequate substitute for e’ee rights to solicit/speak about unions.

Non-Employee Solicitation

In General

E’r may prohibit solicitation by non-e’ee organizers UNLESS the union has no other reasonable way to communicate with e’ees.

Note that the NLRA only gives e’ee’s rights.  Non-e’ee’s, even union organizers, don’t have these rights.

Lechmere Test:  Determines when e’ee organizers can be barred from e’r property

(1) Do non-e’ee union organizers have reasonable access to e’ees outside e’r’s property?

BOP on union to show no reasonable access

If yes, non-e’ees can be barred from property.

(2) If no, court will balance e’ee §7 rights with e’r property rights.

Prong One – Reasonable Access

Where the location of a plant and living quarters of e’ee’s places them beyond the reach of reasonable union efforts to communicate with them, e’r’s property rights may be required to yield to the extent necessary to permit communication between union and e’ees.

Rationale is that e’ee’s §7 right to self-organization depends, in part, on their ability to learn about the advantages of self-organization from others.

This definition has been narrowly defined to include logging camps, mining camps, and mountain resorts.  Where workplace is generally accessible, courts are unlikely to find no access

See Lechmere:  e’ees worked in store in strip mall.  Union ran ad in newspaper, leafleted cars in e’ee parking lot, and picketed on grassy strip in front of mall, distributing handbills to e’ees entering and leaving the lot.  Union sued, claiming 8(a)(1) violation.  Court denied claim, saying e’r had no obligation to give union folks access to e’ees unless workplace created a ‘unique obstruction’ to union attempts to communicate.

Prong 2 – Balancing E’r and E’ee Rights

Central Hardware:
Hudgens:
Pruneyard:  in CA, unions are allowed to solicit anywhere, so long as e’r doesn’t have the right to exclude them.  Malls can institute time, place, and manner restrictions on solicitations and notice requirements.

Union Gets Access to Employee’s Names and Addresses

When there is going to be an election (once the union has shown sufficient support for an election), the e’r must file an election eligibility list, containing the names and addresses of all eligible voters.  This list is available to all parties in the case.

Excelsior:  Case guaranteeing access to e’ee list.  NLRB rejected e’r’s argument that providing list violated e’ee’s right to privacy.  But Board also denied union’s request to access the list before filing petition for election.

Failure to provide list not a ULP, but will be basis for setting aside the election.

 “Captive Audience” Speeches

E’r has right to call e’ee meeting whenever it wants to talk about whatever it wants, even if such a meeting violates it’s own no-solicitation rule.  Unions have no right to equal time or access

Peerless Plywood Rule: No captive audience speeches by e’r or union for 24 hours before an election

If violated, NLRB may allow union access to provide equal access to ‘captive’ audience.

Election Propaganda

NLRA §8(c):  The expressing of any views, argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, or visual form, shall not constitute or be evidence of an unfair labor practice, if the expression contains no threat of reprisal or force of promise of benefit.

In General

This section recognizes that e’rs have the right to speak freely on matters affecting the operation of their business.  So §8(c) provides that a mere expression of views, positive or negative, about unions is not a ULP.

Petitions for Election

Require 30% e’ee support

Threats of Reprisal

· Used to be that e’r’s speech during a campaign was greatly restricted, but this approach has been eroded by free speech principles, which presume that content is irrelevant.

· Gissel Packing, though, is a decision based on the understanding that the context of e’r speech in the workplace can make it inherently coercive.  Economic power guides the court’s decision in Gissel, which is to require factual basis for e’r predictions about unionization.

Rationale:  e’r’s right to free speech (§8(c)) must be balanced against fact that e’ees are econ. Dependent, so are more likely to determine e’r’s pronouncements as threats.  E’ees perception of threats violates their §7 rights.

Employer Can Predict Adverse Consequences of Unionization If Statements are Factually Supported

(1)   E’r’s statements about the effects of unionization, even if sincere, will be seen as threatening unless they are simply economic predictions based on demonstrable fact, about consequences beyond e’r’s control.

· E’r can illustrate the possible effects of unionization by using examples from previous dealings with other unions.  

· Employer can cite a its history of closing stores “for economic reasons” after unionization.

(2)   E’r can also convey a management decision already arrived at to close the plant in case of unionization.

· Note that if there is any implication that e’r may not take the action for reasons unrelated to economic necessity, the statement becomes a threat of retaliation based on misrepresentation and coercion, so it violates §8(a)(1).

· E’r has the absolute right to go out of business at any time, for any reason, including anti-union hostility (Darlington Mfg.)

Non-Factually Supported Statements are Coercive and Violate §8(a)(1)

· So e’r couldn’t predict that unionization would or might result in plant closing unless the likelihood of closing could be factually supported.

· In Gissel, impermissible non-factual statements included calling the union “strike-happy hoodlums” whose demands would force the company out of business.  Deemed coercive by the Supreme Court, who held that such statements could only be coercive because e’ees are financially dependent on e’rs.

· Picture with tombstones representing companies closed after unionization = threat of reprisal and violation of §8(a)(1)

Factual Misrepresentations Officially Not Allowed (but won’t overturn election)

Both e’rs and unions are officially barred from making factual misrepresentations, which would ruin the lab environment.  But material misrepresentations will not be the basis for overturning an election, even where the other party has no opportunity to reply.

Test:  The board will not intervene where factual misrepresentations are made, unless
(1)  Forgery or deception prevents the communication from being recognized as partisan propaganda

(2)  Board will continue to protect against threats and promises that interfere with e’ees free choice.

Midland National Life Insurance:  e’r distributed misleading campaign lecture the day before the election, which implied that union caused companies to go out of business. Court held that it would not overturn the election, because people can tell propaganda, and will take it with a grain of salt. 

Inflammatory Appeals Not Allowed

E’r can’t appeal to prejudice in propaganda.  Such an appeal interferes with employee’s “reasoned and untrammeled choice” and violates laboratory conditions

Sewell Manufacturing:  e’r’s propaganda, which implied that unionization would lead to race-mixing, was a violation of 8(a)(1).

Employer Cannot Confer Economic Benefits to E’ees During a Union Organizing Campaign

The e’r must conduct ‘business as usual’ before the election, and can’t undertake new steps to influence the campaign.  Even benefits which are unconditional and permanent are barred.

Exchange Parts: E’r granted e’ees new and better benefits right before election. Board held that timing of benefits was designed to induce e’ees to vote against union, so benefits were a violation of §8(a)(1).

Note that union can promise economic benefits to induce people to vote for them.  

In practice, the scope of §8(b)(1) [no union coercion] is far narrower than the scope of §8(a)(1) [no e’r coercion]

NLRB Standard for Setting Aside an Election

When conduct (including speech) creates an atmosphere which renders improbable free choice, it may set aside an election and order a new one.  The Board tried to create “a laboratory” with “conditions as nearly ideal as possible, to determine the uninhibited desires of the e’ees”. (General Shoe)

Note that this “lab setting” can be violated even by speech that doesn’t violate §8(a)(1), and a new election could result

Company Domination and Assistance of Labor Organizations

NLRA §8(a)(2):

It shall be an unfair labor practice for an employer to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it

provided that subject to [section 6], an e’r shall not be prohibited from permitting employees to confer with him during working hours without loss of time or pay.

2 Prong Test

Is it a labor organization (See §2(5))?

Did e’r unlawfully support the organization?

NLRA §2(5): Defines Labor Organization as a group where:

(1) Employees participate in the organization

(2) It exists, at least in part, to deal with an employer

This prong does not require formal bargaining. 

(3) The dealings concern conditions of work

(4) Its purpose is to represent employees

What is prohibited

Company unions, aiding the formation of a union, soliciting membership or financial assistance for union, use of company facilities, checkoffs.

Even if e’rs intent behind assistance was not anti-union, this does not cure a violation

How to Avoid a Violation

Let e’ees set agenda, bring up issues, don’t pay them for their time.  Delegate all authority.  E’r can create a committee to adjudicate disputes.

E’rs Can’t Create and Dominate E’ee Action Committees 

Electromation:  e’r created ‘action committees’ made up of e’ees to deal with e’ee concerns.  E’r set policy goals and said all reasonable solutions would be implemented.  E’ees were paid for their time, and involvement was voluntary.  Union made a demand for recognition, and filed ULP.  Court held that action committees were labor organizations, and e’rs assistant was violation of §8(a)(2).

E’rs Can Recognize Union if it Has Support of Majority of E’es

· Bernhard-Altman:  Union began organizing.  An independent group of e’ees struck for better wages.  Union claimed it represented e’ees and negotiated a strike settlement.  SC held that it is a ULP for union and e’r to negotiate when both on good fait believe that the union represents a majority of e’ees, when it really only represents a minority

· Bruckner Nursing Home:  Competing unions trying to organize nursing home.  One union were supported by 90% of e’ees who had signed authorization cards, but other union told e’r it was still trying to organize, even though it only had 2 cards.  E’r began negotiating with 1st union.  2nd union sued, but court held that an e’r can recognize and negotiate with a union, where that union has a clear authorization card majority and neither union has petitioned for an election.

· BUT once a valid election petition has been filed, the e’r must cease recognizing any union.

· E’r’s should check authorization cards or call for an election if it is not sure that union has been properly elected

Employer Discrimination

NLRA §8(a)(1)

NLRA §8(a)(3): It shall be an unfair labor practice for an employer:

to encourage or discourage membership in any labor organization by discrimination in regard to hire or tenure or any term or condition of employment…

[this section does not] preclude an employer from making an agreement with a labor organization to require membership [in that labor organization] as condition of employment if:

the labor organization is the representative of the e’ees, 

unless there has been an e’ee vote to rescind the authority of the labor union in the 12 months before (under §9(e))

No employer shall justify discrimination for non-membership in a union if

he has reasonable grounds for believing that such membership was not available to the e’ee on the same terms and conditions generally applicable to other members, or

he has reasonable grounds for believing that membership was denied or terminated for reasons other than failure to pay normal dues or initiation fees.

An E’r Cannot Fire an E’ee if Firing is Motivated By Anti-Union Sentiment

Budd Mfg.:  e’ees can be discharged for a good reason, bad reason, or no reason.  But CANNOT be discharged for engaging in union activities. Here, e’ee came to work drunk and was bad e’ee, but he was discharged for his support of union, so violation.

Test

(1) E’ees prima facie case

Must show that e’ee’s union activities were a substantial factor in the negative employment action / that neg. empl. action would not have occurred but for union activity?

(2) E’r’s affirmative defense

No liability if e’r can show that it would have taken the neg. empl. Action in any case

Mixed Motive Cases

Test (from Wright Line)

E’ee’s prima facie case

(a) E’ee engaged in protected union activities

(b) E’r’s knowledge of e’ee’s union activities

(c) Showing of anti-union animus

disparate treatment of union folks, party admission, timing of neg. empl. action, positive past treatment, no just cause for firing, shifting explanations for neg. empl. action.

(1) E’r’s affirmative defense

It would have taken action even without the protected activity

Test upheld in Transportation Management  

E’r can Close a Department and Fire its E’ees Rather than Sign Union Contract Covering Those Employees

Adkins Transfer:  e’ees represented by union.  E’r adds a new department.  New e’ees joined union.  Union presented a new contract, demanding pay increase for new employees.  E’rs decision to shut down department rather than sign contract wasn’t union discrimination.  Rather, e’r decided it couldn’t operate profitably if it had to pay union wages, so it decided to contract out the duties of that department.  Reason for firing was wages, not union animus, so no violation.

Single E’r Has Absolute Right To Shut Down Plant

Darlington court said that certain decisions are solely within the purview of management.  The rationale here is that a sole business person would not benefit at all from shutting down plant, even if closure was motivated by anti-union animus

E’r With Multiple Plants Does Not Have the Right to Close Plant Because of Anti-Union Animus 

Plant closure based on anti-union animus is a violation of §8(a)(3) when the e’r:

(1) has an interest in another business, whether or not affiliated with or engaged in the same line of commercial activity as the closed plant, of sufficient substantiality to give promise of their reaping a benefit from the discouragement of unionization of that business

(2) to act to close their plant with the purpose of producing such a result, and

(3) occupy a relationship to the other business that makes it realistically foreseeable that its ee’s will fear that such business will also be closed down if they persist in organization activities.

Darlington Mfg:  E’rs decision to close plant after union won election was a violation of §8(a)(3), which is concerned with motives.  Court found that shut down of one plant could chill unionization in other plants owned by e’r, so would violated §8(a)(3) if closure motivated by anti-union animus.

Employer Cannot Discriminate Against Job Applicants

Under §2(3), the term ‘employees’ in the NLRA refers to “any employee”, including a potential employee.  Note that this is sort of slippery, particularly given Lechmere, which makes clear that only e’ee’s are protected under the NLRA.

· Phelps Dodge:  e’rs refusal to rehire 2 e’ees who had voluntarily quit before a strike, and refused to rehire several others because of union affiliations.   Court requires rehiring of all of them, but only awards backpay, with mitigation for new jobs, which guts the award.

This case broadens scope of §2(3) and 8(a) by including as e’ees those who have never been employed.

· Town & Country:  E’r’s refusal to hire applicant because he was a union organizer (salting) violated §8(a)(3).

E’r Cannot Fire Supervisors for Refusing to Engage in a ULP

Difference between §8(a)(1) and §8(a)(3)

8(a)(1): concerned with effects of e’rs activities on e’ees §7 rights

8(a)(3): concerned with motives behind e’rs activities

Remedies for Unfair Labor Practices

Statutory Authority

NLRA §10(a-j)

NLRA §10(m)

NLRA §11

NLRA §12

§10(c) – Board can order reinstatement and backpay for ULPs

If the Board finds a ULP, it shall order the person to cease and desist from the ULP.  It may also “take such affirmative action, including reinstatement of the employee with or without backpay, as will effectuate the policies of this Act.”

Phelps Dodge: e’rs refusal to rehire 2 e’ees who had voluntarily quit before a strike, and refused to rehire several others because of union affiliations.   Court requires rehiring of all of them, but only awards backpay, with mitigation for new jobs, which guts the award.
§10(j) – Injunctive Relief

The Board is authorized to seek a temporary injunction in federal district court in “emergency situations” to restrain an e’r or union from engaging in ULP.

Requirements for an Injunction (19(j))

(1) filing of ULP charge

(2) issuing a complaint on the charge

(3) facts supporting the charge

(4) likelihood that the ULP will continue unless restrained

Reinstatement

Normally if a contract is breached, specific performance is not ordered, but reinstatement is a statutorily created exception

Selection of the Bargaining Representative

NLRA §8(a)(5):  

It shall be an unfair labor practice for an employer to refuse to bargain collectively with the representative of his e’ees.  

NLRA §9 – Certification Proceedings

Representatives designated or selected for the purposes of collective bargaining by the majority of the employees in a [bargaining unit] shall be the exclusive representatives of all the employees in such a unit for the purposes of collective bargaining in repect to rates of pay, wages, hours of employment, or other conditions of employment

Provided that any individual employee shall have the right at any time to present grievances to their e’r, and to have such grievances adjusted, without the intervention of the bargaining representative, as long as the adjustment is not inconsistent with the terms of a collective bargaining agreement in effect.  Additionally, the bargaining representative has the opportunity to be present at such adjustment.

Recognition of the Union

Generally, after a union has been elected to represent e’ees, an e’r will voluntarily recognize that union and bargain it.  But if recognition is resisted (either as a way to stall unionization, or out of a genuine uncertainty in the case of two competing unions), a union will have to file a petition for investigation and certification under NLRA §9.

Note that an e’r can also file a §9(a) petition if it has a question about whether the union was elected properly.

Competing unions

It is not a ULP for an e’r to recognize one union so long as no petition for election has been filed for someone else.  But as soon as another union shows up and files an intervention, the e’r has to stop recognizing the first union, to give the competing union a chance to be elected.

If an election is ordered, competing union needs 10% of e’ees to sign recognition cards in order to be placed on the ballot.

When Will the Board Investigate Certification

The Board will only investigate where there is:

(1)  A question concerning representation, and

(2)  A substantial showing of interest for the union (at least 30% of e’ees signing authorization cards).

NLRA §9(c)(1)(a) – Petition for Decertification by E’ee

Filed by an e’ee asserting that a majority in the bargaining unit don’t want to be represented by the represented by the rep. currently certified (or informally recognized) by the e’r.

To file decertification petition, need 30% of e’ees to want it 

NLRA §9(c)(1)(b) – Petition for Decertification by E’r

Filed by an e’r where it either doesn’t want to informally recognize a union, or where two competing unions are on the scene.

E’r’s Duty to Bargain under §8(a)(5)

This duty kicks in as soon as a representative has been designated by a majority of e’ees. E’rs refusal to bargain will be an unfair labor practice if the Board finds that:

(i) the unit claimed is the correct one

(ii) a majority of the e’ees were in favor of the union at the time the e’r refused to bargain, and

(iii) the e’r improperly refused to bargain

Note that it is NOT a ULP for an e’r to refuse to bargain where there are honest doubts as to whether a majority of the e’ees want the union, or about the propriety of the bargaining unit.

Grounds for Not Proceeding to Investigation and Certification

NLRA §14(c):  The board may decline to assert jurisdiction over any labor dispute where the effect of such labor dispute on commerce is not sufficiently substantial to warrant the exercise of its jurisdiction.

Bars to an Election

Support Requirements 

If union wants election, it needs support of 30% of e’ees in bargaining unit. 

If e’ees want to decertify, they need 30% of e’ees.

If rival union wants to force an election and get itself on the ballot, it needs 10%.

Election Bar

After there has been an election, there is a one year bar on another election, regardless of whether union wins or loses.

Certification Bar

The union has one year from being certified where no new elections or decertification proceedings can be filed.

Blocking Charges (ULPs)

Board will not proceed with an election if substantial ULP’s are pending.  So a union can file a “blocking charge” which is a ULP charge which the Board will resolve before processing a §9(a) certification petition.

Contract Bar

If a union is certified and signs a contract with e’r, election petitions are barred for the time of the contract (not to exceed three years).  This would mean that if contract was for four years, contract bar would ‘expire’ after three.

But if contract has no expiration date, there is no bar.

Competing union can start negotiating in the last 90 to 60 days at the end of the current CBA.

Representation and Unit Issues

NLRA §9(b) – Selecting the Bargaining Unit

The Board shall decide [whether] the unit appropriate for purposes of collective bargaining is the employer unit, craft unit, plant unit, or subdivision thereof, Provided that:

(1) the Board shall not decide that any unit is appropriate if the unit includes both professional and non-professional employees, unless a majority of the professional employees vote for inclusion in the unit

Professional e’ees defined by 2(11) as: any employee engaged in work that is

(i) predominantly intellectual, as opposed to routine mental, manual, mechanical, or physical work

(ii) involving the consistent exercise of discretion and judgment

(iii) unable to be standardize re: output

(iv) requiring advanced knowledge or study in an institution of higher learning.

(2) The Board shall not decide that any craft unit is inappropriate as a CBU on the ground that the Board used a different unit earlier, unless a majority of the e’ees in the craft unit vote against separate representation, or

(3) The board shall not decide that any unit is appropriate if the unit includes an individual employed as a guard to enforce safety or property rights of the e’r.

Who isn’t in the bargaining unit?

The following folks aren’t “employees” under 2(3) so aren’t covered by the NLRA.

(1) Public e’ees

(2) Agricultural e’ees

(3) Domestic service e’ees

(4) Independent contractors

(5) Supervisors:  

defined by §2(11) as “any individual having the authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other e’ees, or responsibly to direct them, or to adjust their grievances, or effectively to recommend such action, if the exercise of such authority is not merely routine, but requires the use of independent judgment.”

Review of Representation Proceedings

In general

Regional directors of NLRB have the authority to determine if a question of representation exists, to determine the appropriate bargaining unit, and to rule on objections and challenges after an election.

Their decisions will be reviewed by the NLRB for:

Alleged departures from NLRB precedent

To reconsider important rules or policies, and

To hear a claim of prejudicial error in determining the facts.

Unit Determinations

The Board chooses a unit with the goal of finding a group with a “community of interest”.  It uses the following factors

(1) similarity in the scale and manner of determining wages

(2) similarity in benefits, hours of work, and other T&C

(3) similarity in kind of work performed

(4) similarity in qualifications, skill, and training of e’ees

(5) frequency of contact or interchange among e’es

(6) geographic proximity

(7) continuity or integration or production processes

(8) common supervision and determination of labor relations policy

(9) history of collective bargaining

(10) desires of affected e’ees

(11) extent of union organization

· E’rs or the union have the right to suggest an appropriate bargaining unit to the Board.  Note that it doesn’t have to be the MOST appropriate bargaining unit, just AN appropriate barg. unit.

· Note: hospitals have statutorily created bargaining units.

No direct review of Board Determinations of CBU (or any order arising from representation proceedings)

NLRA §10(c) allows parties aggrieved by a final order of the Board to have that order judicially reviewed.  But decisions in representation proceedings aren’t final orders.  Final orders only issue in ULP cases.  So an aggrieved party must commit a ULP to get judicial review.  Once in court for the ULP, the aggrieved party can challenge the Board’s determination of the CBU. This is usually done by the aggrieved party refusing to bargain.

But see Leedom, where the court allowed an exception to the general rule that no direct attack on picking the CBU is allowed.  SC allowed a federal district court to set aside an NLRB certification order which was in direct conflict with §9(b)(1), because it included professionals and non-professionals in the same unit without getting the consent of the professionals.  Professionals sued, and district court set aside NLRB order on jurisdictional grounds.  District court said that Board acted in excess of its powers granted by the NLRA, so district court had jurisdiction.

Multiemployer and Coordinated Bargaining: Where a number of e’rs in an area or industry agrees to bargain as a group with union representing their e’ees.  These e’r associations must have the blessing of the union and the Board.

A bargaining impasse does not justify withdrawal from an employer’s bargaining unit

Bonanno:  e’r had long been member of multi-e’r bargaining unit.  Talks had reached an impasse, and the union called a strike.  E’r notified the e’r unit that it was withdrawing because of the strike, but union filed charges.  Court found that e’r had no justification for withdrawing from the unit, and forced it to accept the contract the unit had settled on with the union.  Court said that allowing withdrawal at impasse would undermine the utility of multi-e’r bargaining.

An e’r cannot refuse to bargain with a committee comprised of members of other unions

General Electric:  e’r refused to bargain with union because bargaining reps were members of other unions who had also bargained with e’r.  Court held that unions can coordinate their efforts to increase their strength, absent evidence of a conspiracy with improper motives (this is known as “coalition bargaining”) 

Securing Bargaining Rights Through ULP Proceedings

NLRA §9(c)(1)(b)

An e’r can file an election petition if that e’r is presented with a claim for recognition by a union.  The board will then order an election. 

Gissel Bargaining Order

If e’r has committed unfair labor practices so serious that they render a fair and free election impossible, the Board may order the e’r to bargain with the union (that has shown majority support) even though the union has not won an election.  This bargaining order is specifically designed to repair the harm done to the e’ees §7 rights.  It is appropriate where ULP’s have made the holding of a fair election unlikely or have undermined a union’s support.

Gissel:  e’r’s refused to bargain with unions that had a authorization cards from a majority of e’ees. E’rs waged anti-union campaigns and committed numerous ULP’s  Court ordered bargaining with unions even though none had won an election (one had lost the election)

Board had authority to issue a bargaining order where a union has lost its majority status due to substantial, pervasive, and outrageous misconduct by e’r

But note that less extensive or minor misconduct will not support a bargaining order.

Union Does Not Have to be Certified to Invoke Bargaining Duty of E’r

Authorization Cards:  Gissel court said that while cards are inferior to an election, they can adequately reflect e’ee sentiments even though e’r hasn’t had the opportunity to present its side.

But under the Cumberland Shoe Doctrine, only unambiguous cards that state that the card is for representation, not merely to get an election, can be counted to determine whether or not there is a majority

Participation in a Strike:  can also reflect e’ee desire for union representation.

3 Categories of Cases

(1) Union never demonstrated that it had majority support

Gourmet Foods:  Board held that it did not have authority to issue a bargaining order if union couldn’t demonstrate that at some point, it had a majority. (note that this is different from Gissel Court’s suggestion)

(2) Union once had majority support, but there was a substantial ULP

See Gissel

Note that if it’s possible to ‘erase’ the effects of the ULP and have a fair election, the Board will not issue a bargaining order.

(3) Insubstantial interference with the election process

Linden Lumber:  SC held that it is not a violation of §8(a)(5) for an e’r to refuse to bargain with a union before an election is held.  Unless an e’r ULP has impaired the election process, a union with authorization cards from a majority of e’ees has the burden of taking the next step and filing a petition for an election

If there is no valid election petition

E’r refusal to bargain with union, even if it has maj. of authorization cards, is not a violation of §8(a)(5).

See Linden Lumber

E’r may recognize one union with a majority of e’ees over a rival union with a claim to representation

Bruckner Nursing Home:  Competing unions trying to organize nursing home.  One union were supported by 90% of e’ees who had signed authorization cards, but other union told e’r it was still trying to organize, even though it only had 2 cards.  E’r began negotiating with 1st union.  2nd union sued, but court held that an e’r can recognize and negotiate with a union, where that union has a clear authorization card majority and neither union has petitioned for an election.

E’r may continue to deal with an incumbent union DESPITE a valid election petition from an outside union

RCA del Caribe (?)

Note that this is different if there are 2 NEW unions on the scene.  In that case, once an election petition has been filed, the e’r can’t recognize either union.

Negotiation of the Bargaining Agreement

Exclusive Representation and Majority Rule

NLRA §9(a)

Once a union has been selected by a majority of e’ees in the bargaining unit, that union has exclusive authority to represent all e’ees in the unit on matters of collective bargaining such as rates of pay, wages, hours, or other conditions of employment

Individual Contracts are Superseded on Matters Covered by the CBA

J.I. Case:  e’rs refusal to bargain until employment contracts had expired was a violation of §8(a)(5).  Reasoning is that the purpose of collective bargaining is to supersede the terms of separate agreements of e’ees with terms that reflect the strength and bargaining power of all the e’ees collectively.  

But note that individual contracts are allowed on matters not covered by or not inconsistent with the agreement

Ex:  if CBA set minimum wage, those with special skills could sign individual contracts for better wages.

Where a union has exclusive authority under §9(a) to represent all e’ee’s, an e’ee has no independent right to bargain separately (under §7)

So independent e’ees who engage in concerted activity without union approval aren’t protected from discipline or discharge by §7.

Emporium Capwell:  CBA prohibited race discrimination and contained no-strike clause.  e’ees tried to negotiate directly with e’r about racial discrimination.  When e’r refused to meet with them, they struck and were fired.  Court held that this was NOT a ULP, because no protection for concerted activity when union not involved.

Union has a duty to represent all members fairly

Steele:  union elected to represent railroad firemen, but union excluded black railroad firemen, who sued.  Court held that union had a duty not to discriminate in its representation of all its members.

Ford v. Huffman
The Duty To Bargain in Good Faith

NLRA §8(d)

Requires the e’r and union to meet and confer at reasonable times, and to bargain “in good faith”.  “in good faith” means that each party must make a sincere effort to reach agreement, and must participate in reasonable negotiations to that end.  The parties must intend to reach an agreement, but neither party is bound to accept a proposal or make a concession.  The intent of the parties will be inferred by their conduct.

Note that this is a fact specific test, so court will look at the totality of the circumstances to determine good faith.
NLRA §8(a)(5)

It shall be an unfair labor practice for an employer to refuse to bargain collectively with the representative of his e’ees, subject to §9(a)

Impasse

Where the parties have conferred but been unable to reach an agreement, and further discussions would be fruitless, further meetings may be broken off until circumstances change sufficiently to break the deadlock.

Work Slowdowns During Negotiations Not Bad Faith

Insurance Agents:  union members engaged in work slowdown during negotiations.  E’r asserted that this was a §8(b)(3) violation (refusal to bargain collectively), but court held that there was no inconsistency between applying economic pressure and good faith collective bargaining.  Economic pressure is seen as part of the bargaining process.

Potential Violations Of the Duty to Bargain in Good Faith

Can be inferred from unreasonable content of proposals (like if e’r demands full authority over t&c, or proposal leaves e’ees worse off than before bargaining) or conduct in negotiations.  Board decides these by looking at the totality of circumstances surrounding bargaining.

Surface Bargaining:  Where content of bargaining proposals, together with e’rs positions during negotiation, suggests not bargaining in good faith.

A-1 King Size: e’r only proposed total control through a broad management rights clause, with no grievances or strikes allowed.  Bad faith inferred from e’rs insistence on harsh and unreasonable terms.  Court notes that good faith requires more than simply presence at the bargaining table.

Remedy: bargaining order (but what good is this where they were already bargaining – to no avail?)

Boulwarism:  Where a party presents a proposal “take it or leave it” and refuses to bargain about it.

General Electric:  E’r told union and newspapers it wouldn’t budge from its proposal.  Found to be ULP violating §8(d) meet and confer requirement.

Per Se Violations

E’rs Unilateral Changes in Conditions of Employment While Negotiations are Occurring

Katz:  During bargaining negotiations, e’r made more generous sick leave policy, raise system, and gave merit increases.  SC held that §8(a)(5) duty to bargain in good faith was violated because unilateral action by an employer about subjects being bargained about creates uncertainty for e’ees. This uncertainty interferes with union ability to negotiate with e’r.  It also amounts to a refusal by e’r to negotiate the changed conditions with union.  

· Note that this finding does not require that the Board find overall bad faith.

· This rule may not apply when negotiations are at an impasse (but e’r must offer changes to union to agree to before unilaterally making them.  Otherwise, there’s no impasse)

· Regular increases in wages/benefits are ok if they are following a past practice.  Can’t deviate from status quo during negotiations.

Duty to Disclose Information

When an E’r Claims Economic Inability as Reason for Refusing a Union Demand, E’r Must Prove Inability With Financial Records.

Truitt:  Note that this duty to disclose only arises when e’r asserts economic inability.  Once arisen, however, the duty extends to the administration of the contract, and can be used in further negotiations and grievance proceedings for the life of the contract (see ACME Industrial). 

 Failure to disclose is §8(a)(5) violation

E’r does not have remedial discretionary powers to order test and answer sheets be given to the union.

Detroit Edison:  e’ees had right to privacy over their test sheets, and e’r had right to protect the security of the tests.  Union promise of confidentiality not enough.

Other No-No’s

Regressive bargaining (making progressively less attractive offers)

Other Cases

Cummer-Graham

Herman Sausage

Chevron Oil

Atlas Metal Parts
Remedies for Failing to Bargain in Good Faith

Board ordered bargaining

But Board may not impose a particular agreement on anyone.

Compensatory relief – where refusal to bargain is clear and flagrant

But compensatory relief will only be offered where refusal is brazen.  It’s not enough for refusal just to be ULP.

Subjects of Collective Bargaining

There are three categories that a subject can fall into:

(1) Mandatory Subjects:  Those over which bargaining is required by statute

NLRA §8(d) requires bargaining over “wages, hours, and other terms and conditions of employment, or the negotiation of an agreement, or any question that arises thereunder.” This definition includes

· Retirement plan benefits

· Work assignments

· Grievances 

though these can be settled individually without collective bargaining (§9(a))

· Safety rules and practices

· Supervisors doing work of e’ees (depriving them of overtime pay)

· In-plant food services

Management rights clauses are mandatory subjects

American Nat’l Insurance:  negotiations were having trouble, then e’r proposed a “management functions clause” which would have excluded promotions, discipline, and scheduling from arbitration.  But SC upheld clause, holding that the Board cannot compel concessions for either party.  Court also found that bargaining for a management rights clause, so long as it’s not totally ludicrous like the one in A-1 King Size, is not a violation of §8(a)(5).

Subcontracting work is mandatory subject, if unit e’ees are replaced with ind. Contractors who do the same work under similar conditinos

Fibreboard:  E’r announced that it had decided to “contract-out” its maintenance work, and terminated all maintenance e’ees.  SC held that an employer is required to bargain over a decision to contract-out work formerly done by e’ees.  Held that labor cost reduction matters are particularly suitable for bargaining, as they are literally about terms of empl., and involve the same work at the same plant with no additional investment.  

But see First National Maintenance below (which is not subcontracting, but about shutting down part of business)

Relocation of plant is a mandatory subject for bargaining

Dubuque Packing:  e’r had been losing money for years, gave notice of intent to close plant and relocate.  Union requested info but was denied.  Parties negotiated, but plant relocated.  Court held that relocation was mandatory subject so e’rs failure to bargain violated §8(a)(5).

New Test (described below)

(2) Permissive Subjects:  Subjects over which parties may bargain if they choose.  But Insistence on inclusion in CBA of permissive subjects is, in effect, a refusal to bargain about mandatory subjects, and is therefore a violation of §8(a)(5).

Borg-Warner:  e’r insisted that CBA contain a pre-strike vote of e’ees and exclusion of international union.  Even though it bargained with respect to other issues, it held firm to its request for the two permissive clauses.  SC held that e’rs insistence on these permissive subjects constituted a refusal to bargain in good faith.  Court said that the duty to bargain is limited to mandatory subjects.

Note that if permissive subjects ARE bargained for and made part of the CBE, and then e’r unilaterally changes them, the violation of that part of the CBE is not a ULP.  Instead, the union’s remedy would be a breach of contract suit or a grievance.

Examples of permissive subjects include corporate organization, size and composition of supervisory force, general business practices, location of plants.  Things that Stewart (concurring in Fibreboard) called “matters at the core of entrepreneurial control.

E’rs decision to close part of its business is permissive sub. (First National Maintenance)

· Facts:  E’r was a business which provided maintenance services to other corps.  After trouble with one client (nursing home), e’r terminated business with that client and terminated all e’ees working in that client’s office.  Court held that e’rs decision to close part of its business is permissive.  

· Opinion divides e’r decisions into three types:

(1) decisions with indirect and attenuated impact on employment relationship.  These include financing, advertising, etc.

(2) decisions that clearly have an effect on the employment relationship.  These include layoffs, retention, severance pay.

(3) Decisions that directly impact the employment relationship, but focus only on the economic profitability with the customer.  So facts at issue in decision are separate from employment relationship.

· Reasoning:  Court held that decision to close part of business fell into 3rd category.  Court said that the point of mandatory subjects is that collective discussions backed by parties’ economic pressure will result in better decisions.  But here, the issue is simple profitability, which can’t be resolved by bargaining.  So harm done to e’rs need to operate freely in deciding whether to shut down part of business for economic reasons outweighs incremental benefit of allowing the union to be part of the decision making process.

· Holding:  in view of an e’rs need for unencumbered decision making, bargaining over management decisions should be required only if the benefit, for labor-management relations and the collective bargaining process outweighs the burden placed on the conduct of the business.

(3) Illegal Subjects:  Subjects over which the parties may not bargain

Examples include recognition clauses (clause in CBA saying that only the local union, not the int’l union, be the bargaining representative).  It’s illegal to exclude the officially designated bargaining agent.

Mandatory-Permissive Distinction

Balancing Test (Fibreboard)

Balancing Test (First National Maintenance)

Bargaining over management decisions should be required only if the benefit, for labor-management relations and the collective bargaining process outweighs the burden placed on the conduct of the business. (not clear what this means)

Germaneness Test (Ford Motor Co.)

Is the subject germane to the working environment, or doe  the subject significantly affect the iterests of e’ees?  If yes, it is a mandatory subject of bargaining

In Ford, court held that the prices of in-plant food and beverages was a mandatory subject of bargaining.

Relocation Test (Dubuque Packing Co.)

(1) NLRB (through general counsel) has initial burden to show that e’rs decision involved relocation of unit work without basic change in the nature of the operation.

(2) Burden shifts to e’r to prove 

(a)  the work in the new location varies significantly or the move involved a change in the scope and direction of the business OR 

(b) labor costs were a factor, and the union could not have offered concessions that would have changed the decision to relocate. 

If e’r fails to prove this, relocation is a mandatory subject

Under this test, relocations won’t require bargaining if the e’r is doing the same work as it did before the move, the relocation occurred because of labor costs, and there was no realistic hope of avoiding the relocation through concessions with the union.

Remedy was backpay from date of termination to date when operations closed at both locations.

Johnson-Bateman

Waiver by Contract or Past Practice

First National Maintenance

Dubuque Packing

Management Rights Clauses

Remedies

for refusal to bargain in good faith over contracting out

Board can order resumption of discontinued operations and reinstatement of e’ees with backpay under §10(c).  Also, e’r will have to bargain (about what?)

For e’rs failure to provide effects bargaining at reasonable time

May be front pay type remedy.  Either pay workers or give them benefits until an agreement is reached or the parties reach impasse

Distinction between bargaining over management decision and bargaining over effects of management decision

Management decision:  

Fibreboard:  company decision was to discontinue maintenance department, fire maintenance employees, and to contract out maintenance work

Effects of management decision:  

First National Maintenance (management decision was to discontinue service to nursing home, effect of that decision was layoff of e’ees that worked nursing home)

Effects of a management decision is a mandatory subject of bargaining.

Bargaining Remedies

NLRA 8(d)

Explains that both parties have a duty to meet, confer, and bargain in good faith, but also explains that “such obligation does not compel either party to agree to a proposal or require the making of a concession.”

NLRA §10(c)

Gives the NLRB the authority to “take such actions as will effectuate the policies of the Act” when there is a failure to bargain in good faith.  NLRB can take affirmative action “including reinstatement of e’ees with or without back pay.”

The NLRB has ruled that it does not have statutory authority to issue a “make whole” order in refusal to bargain cases.  A make whole order would make wage and other benefits ultimately obtained by the union retroactive to the date of the e’rs refusal to bargain.

Board Cannot Compel Party to Accept Mandatory Contract Provision

H.K. Porter:  after e’r refused to bargain about a checkoff clause, union sued and Board directed the e’r to include the clause in the CBA.  SC held that the NLRB has no authority to compel a party to accept a specific contractual provision. 

Board Cannot Compel E’r to Compensate E’ees for Losses Sustained as a Result of E’rs Bad Faith Refusal to Bargain

Ex-Cell-O:  e’r refused to bargain for 2 years while challenging union’s certification.  Union charged §8(a)(5) violation, and requested compensation for e’ees for losses sustained for those 2 years.  Court declined to order compensation because it would be punishing the company for challenging union certification, which it had a legal right to do.

Strikes, Picketing and Boycotts

Protected and Unprotected Concerted Activity

NLRA §7

“Employees have the right…to engage in concerted activities for the purpose of collective bargaining or other mutual aid and protection.”

NLRA §13

“Nothing in this act, except as specifically provided for herein, shall be construed so as either to interfere with or impede or diminish in any way the right to strike, or to affect the limitations or qualifications on that right”

Concerted Activity

For an activity to be protected under §7, there must be some element of ‘concert’ pertaining to more than one e’ee.  But the assertion by an individual e’ee of a right based on a provision in the CBA is collective in nature and is therefore concerted activity.  

City Disposal Systems:  E’ee refused to drive truck because brakes were unsafe.  E’ee didn’t reference CBA, which had a safety clause.  Union declined to process grievance, so he filed ULP charge.  SC held that an individual assertion of a right grounded in a collective agreement was ‘concerted action’.  Court noted that the invocation of CBA rights is part of the collective bargaining process.  Also noted that it wasn’t necessary for e’ee to specifically invoke CBA at the time.

Although the concerted activity of non-union e’ees is also protected, there is no CBA, so no presumption that an individual’s actions are of interest to or in concert with the other e’ees.  But non-union e’ees can still engage in concerted activity by explicitly acting in concert (like walking off the job)

Weingarten Doctrine

Union e’ees are entitled to have a union representative present at any investigatory interview by the e’r.  The e’ee has an affirmative right to ask for representation (not a Miranda situation).  Non-union e’ees don’t have this right.  E’rs refusal of this request would be an §8(a)(1) violation because the request is concerted activity for mutual aid or protection.

Remedy for Weingarten violations:  if e’ee is reprimanded for refusing to be interviewed without a union representative present, e’ee may get reinstatement, but no other remedies.

“For Mutual Aid or Protection”

Eastex:  e’ees requested permission to distribute union newsletter in non-work areas on non-work time.  Newsletter asked for union support, and urged e’ees to vote for candidates sympathetic to labor.  E’r refused.  SC held that distribution of literature containing appeals for political actions to improve the conditions of e’ees in general was ‘concerted’ action.  Additionally, ‘mutual aid and protection’ extends beyond the e’ees in a single unit, it could involve nationwide issues.  

Court notes that §2(3) “includes any e’e, and shall not be limited to the e’ees of a particular e’r unless the Act explicitly states otherwise.”  This definition was intended to protect e’ees when they engage in concerted activities in support of other unions.

Unprotected Concerted Activity

Courts have tended to assume that e’ees shouldn’t be protected from e’r self help when their conduct is either in violation of the law or is so fundamentally contrary to the dictates of the employment relationship (such as industrial sabotage, “disloyal conduct” and effort to squelch union dissenters).

“Disloyal” Conduct Not Protected

Jefferson Standard:  e’ees of radio station picketed after CBA expired, but did not strike.  Some e’ees distributed handbills to public decrying station for providing inferior service.  Handbills didn’t mention labor dispute.  E’ee conduct not protected, because handbills weren’t seeking support for labor dispute, just badmouthing e’r.  Court held that e’ees conduct was disloyal, and that e’r can fire e’ee for disloyal conduct.

Note that even though activity was concerted, it wasn’t protected.  Either an unlawful object or the use of improper means can take concerted activity out of protected status.

Unlawful Conduct Not Protected

Slowdowns and Partial Strikes over a Long Period Not Protected

Courts think that these tactics make it too hard for e’r to do business.  But Courts may permit one-time work stoppages when they’re trying to get the e’rs protection, even if there’s a no-strike clause in the CBA (see Washington Aluminum).

Sit-Ins Not Protected

See Fan Steel:  Right to strike doesn’t give e’ees right to take over the factory.

Wildcat Strikes (Strikes Without Union Approval) Not Protected

ELK LUMBER (??)

Employer Responses to Concerted Activity

NLRA §2(3)

Definition of e’ee includes e’ees on strike

NLRA §7

Strikes are protected concerted activity

NLRA §13

Can’t impair the right to strike

NLRA §10(c)

The board may not order reinstatement or back pay for striking e’ees who were suspended or discharged for cause.

NLRA §8(b)(4)

“Nothing contained in this clause shall be construed to make unlawful, where not otherwise unlawful, any primary strike or primary picketing.”

Striker’s right to reinstatement depends on category of strike

(1) ULP strikers:  have the right to reinstatement after strike.  Any replacements hired during the strike must be fired.

(2) Economic strikers (striking for an increase in benefits):  do not have a right to reinstatement.  Only entitled to re-apply for old jobs, and to have their applications reviewed without discrimination based on union activity.  But e’r is not compelled to discharge replacements hired during the strike.  And e’r can choose to abolish strikers job due to changed economic conditions.

Note that if economic striker is discharged before replacement is hired, this converts economic striker into ULP striker, because it is a ULP to fire someone for striking.

Both ULP and economic strikers will lose any protected status if strike is conducted in an illegal manner of for an illegal purpose.

E’r can’t refuse to rehire strikers because of union involvement

Mackay Radio & Telegraph:  E’ees struck, e’rs hired replacements.  E’r hired back all but 5 most active strikers.  SC held that e’rs failure to rehire them because of their union involvement was discrimination in violation of §8(a)(3).  Even on strike, strikers retained their e’ee status under §2(3) and were thus protected against e’r ULP’s.

But court noted that these were economic strikers, so they could be replaced permanently.  They just couldn’t be singled out for not-rehiring because of union activity.

E’r can’t discriminate against strikers after rehiring

Erie Resistor:  e’ees struck after CBA expired.  E’rs offered 20 years of “additional seniority” to workers who returned to work and to all replacements.  All strikers were rehired, but when layoffs became necessary, those without “additional seniority” were laid off first.  SC held that “additional senority”, even though it wasn’t offered with discriminatory intent, was a ULP.  By its very nature, e’rs offer discriminated between strikers and non-strikers, and discriminatory intent can be inferred because the reasonable consequences of the action were so inherently discriminatory.

RULE:  If an e’r act is clearly and blatantly discriminatory, the union need not make an additional showing to prove anti-union sentiment.  The act itself, if egregious, can be used to infer discriminatory intent.

E’r Lockout is not a ULP

American Shipbuilding: e’r and union hit bargaining impasse.  Fearing a strike, e’r laid off most e’ees. SC held that lockout, which was intended to place economic pressure on union, was not a ULP, because no anti-union animus, and no improper bargaining objective sought.

Lockouts are only a ULP if the e’r is evading the duty to bargain in good faith or is intending to injure the union.

If discriminatory conduct by e’r is shown, e’r has BOP to show that conduct was motivated by legitimate objectives

Great Dane Trailers:  e’ees struck, and were denied vacation pay.  Then, e’r said that all e’ees who came back to work would benefit from new policy giving them all their vacation pay.  SC found that e’r clearly discriminated against strikers by denying vacation pay.  And found that if union had shown discriminatory conduct, the e’r had the BOP to offer legitimate business justification for its conduct.  Court offered this rule:

(1) if e’ers conduct was “inherently destructive” of important e’ee rights, no proof of anti-union motivation was required to find violation.  

(2) But of effect of discriminatory conduct on e’ee rights was “comparatively slight”, the anti-union motivation must be proven if the e’r has proffered a legitimate and substantial business justification for the conduct.

Permanently replaced (economic) strikers who apply for reinstatement are entitled to job openings that subsequently arise

Laidlaw:  economic strikers permanently replaced.  But striker remains an e’ee even after he is replaced.  So striker entitled to full reinstatement when applying for a vacancy.  E’r failing to reinstate striker must show that it had a legitimate and substantial business reason for failing to rehire striker.

Note that failing to rehire economic striker for job opening is one of those “inherently destructive” acts that requires no further showing of bad intent to violate §8(a)(1) and (3).

If permanent replacements are hired and are later laid off, they have first dibs to their job if it reopens (over the econ. striker they replaced).

E’r cannot discipline e’ees for refusing to cross picket line

E’ees protected under §8(a)(1).  But if picket line is illegal, an e’ee who fails to cross it will be engaging in unprotected activity and may be disciplined.  Unclear whether e’ees who refuse to cross picket line of 3d party e’r (like nursing home) can be punished.  Some courts define it as concerted activity under §8(a)(1), others see it as a secondary boycott.

Employees can’t engage in 3d party sympathy strikes if they have a no strike clause

E’r Cannot Punish Union Officials More Harshly than Union Members

Metropolitan Edison: e’r punished union officials more harshly than other e’ees for violating no-strike clause and for failing to take steps unilaterally defined by e’r.  E’r argued that union leaders had duty to ensure compliance with CBA, but SC didn’t buy it.  Court said that although union officials have a duty to uphold CBA, they have no duty to follow the e’rs instructions on how best to uphold CBA, and risk increased punishment for their failure to follow e’rs instructions.  The Court denied e’rs argument that the union waived its right to equal punishment by failing to change the CBA after the e’r punished them more harshly the first time.

Unfair Labor Practice Strikes

NLRA §8(g)

“A labor organization, before engaging in any strike, picketing, or other concerted refusal to work at any health care institution, shall notify the institution in writing …”

Effect of Strikes on the Duty to Bargain (??)

An E’r can’t permanently replace strikers with sub-contractors.

Land Air Delivery:  an e’r faced with an economic strike can permanently replace strikers with new e’ees.  But an e’r is obliged to bargain in good faith with the union before deciding to subcontract work.  Court held that there is a material difference between replacing strikers with e’ees and replacing them with subcontractors.  If strikers are replaced with e’ees, the union may be able to win allegiance of new e’ees, and will still be their bargaining agent.  But if replaced with subcontractors, union has no place in shop.  In this case, court found that subcontractors only hired as a way to get rid of the union.

Constitutional Limitations on Government Regulation

5th and 14th Amendments

there is probably no constitutional right to strike.  But some cases put striking in the context of freedom of association or freedom of speech.

There is a Right to Strike

See NLRA §7 and §13:  “Nothing in this Act, except as specifically provided for herein, shall be construed so as to…interfere with…the right to strike…”

But a strike will be unlawful (and therefore unprotected by the NLRA) if its purpose is unlawful (such as to force an e’r to commit a ULP), if it’s a wildcat strike, or if it is accompanied by violence

Picketing and Freedom of Communication

In General

Generally, there is a right to picket (seen as free speech), but if picketing has an illegal purpose, or is accompanied by violence, it will be unlawful and unprotected.

Regulations on Picketing

No obstructing plant enterences

No mass picketing which deters e’ees from entering or leaving workplace  (§8(b)(1)(a))

No threats or violence while picketing   (§8(b)(1)(a))

Note that regulations on picketing have gotten stricter in recent years.

Old Rule – Picketing is protected 1st Amendment conduct/speech

Thornhill: court held that picketing was just one way of disseminating information about a public issue, so protected. This approach allowed broad constitutional protection for picketing.

New Rule – Picketing can be regulated if regulation doesn’t focus on speech

Vogt: e’ees picketed, which interrupted and delayed shipments.  State court enjoined picketing when e’r sued.  SC held that state could regulate picketing that is against federal or state law.  Here, picketing was for unlawful purpose of coercing e’r to help union organize.

Secondary Picketing:  picketing at a site other than that where the primary labor dispute is taking place) has been severely restricted.

Injunctions for Picketing

In general

the Norris-LaGuardia Act basically is an anti-injunction act.  It tells individuals not to come to federal court to enjoin labor practices. (WHERE IS THIS?)  Most states have ‘mini-Norris-LaGuardia Acts’ which tell individuals not to come to state court to enjoin labor practices.

Exceptions:

Mass picketing injunction:  used to enjoin picketers from blocking ingress/egress.

Types of Injunctions

· 10(l) injunctions:  The Board shall have power, after complaint charging ULP, to petition district court for appropriate temporary relief or restraining order.  District court has jurisdiction to grant to the Board such temporary relief or restraining order as it deems just and proper.

· 10(j) injunctions:  whenever a ULP is charged, it will be investigated.  District court, if petitioned, shall have the power to grant injunctive relief or temporary restraining order as it deems just and proper.

Violations of Injunctions against picketing

State injunctions:  if violated, can go to court and challenge the validity of the injunction itself to avoid liability

Federal injunctions:  if violated, liability attaches.  Can’t challenge the injunction after violating it.

Most labor injunctions are state, not federal, because most matters enjoined fall outside NLRA.

National Labor Relations Act

Organizational and Recognition Picketing

NLRA §8(b)(7)

· It’s a ULP for a union to picket, or threaten to picket, any e’r in order to force that e’r to recognize or bargain with a union as the representatives or his e’ees, AND

· It’s a ULP for an uncertified union to picket, or threaten to picket, in order to force the e’ees to accept or select such union as their collective bargaining representative IF:

1. the e’r has lawfully recognized another union

2. a valid election has been held in the preceding 12 months

3. picketing continues beyond 30 days, and no petition for representation has been filed.

· But nothing in §8(b)(7)(c) shall be construed to prohibit picketing in order to truthfully tell the public that an e’r does not employ members of, or doesn’t have a contract with, a union.  But even these kinds of picketing cannot induce anyone to fail to pick up, deliver, or transport any goods or services.

Violations of §8(b)(7):  only organizational and recognition picketing violates this section.  If there is a violation, the Board must seek an injunction against the unlawful picketing, unless a §8(a)(2) charge (e’r domination of the union” is filed.  If an §8(a)(2) charge is filed and appears to be true, no injunction can issue.
Types of Picketing

Organizational Picketing 

Under 8(b)(7), unions can picket as a way to pressure e’ees to join the union.  

Recognition Picketing

Used to pressure e’rs to bargain (as an alternative to filing a petition of recognition.  But if picket is to pressure e’rs to recognize union as bargaining rep, that picketing is limited to 30 days (unless the union is certified).  

Union is allowed to picket in order to contest a ULP indefinitely.  

Area Standards Picketing

???????

Informational Picketing

Under §8(b)(7)(c), where no union has previously been certified and no valid election has been held in previous 12 months, picketing can be used as a method of informing the public, and no petition for certification need be filed within 30 days of beginning the picketing.  Picketing is informational, and therefore protected, where 

(i) The information truly states that the e’r does not employ union members or has no union contract

(ii) There is no present intent on the part of the union to gain recognition, and 

(iii) the picketing does not interrupt deliveries or services.

Picketing is always permissible if it:

(a) Protests a substandard working condition

(b) Persuades an e’r to abandon discriminatory practices

If union with majority support fails to make timely recognition petition, and e’r commits ULP during time of recognition picketing, union has still violated §8(b)(7)

Hod Carriers:  maj. of e’ees signed representation cards, but e’r refused recognition.  E’r transferred e’ees to ruin majority.  Union filed ULP charge, but didn’t file recognition petition until after the 30 day limit (????).  Court held that even where e’r has committed ULP, union must still file a certification petition within 30 days of picketing in order to avoid violating §8(b)(7).

Secondary Pressure

NLRA §8(b)(4):  

It is a ULP for a union or its members to (i) engage in a strike or refuse to handle goods, or (ii) threaten or coerce an e’r in order to:

(a) Force the e’r to enter into a “hot cargo” agreement

(b) force a 3rd party to stop doing business with the e’r

(c) Force an e’r to recognize a different union than the one certified

(d) Force the e’r to assign work to one union rather than another

Secondary pressure in General

§8(b)(4) was designed to curtail secondary pressure.  Note that it’s not read literally, otherwise §8(b)(4)(b) would prohibit all strikes.  The section has been interpreted to protect an innocent secondary e’r from the effects of a labor dispute involving another e’r.  So the statute only applies to strikes where the e’ees of a secondary e’r strike against their e’r in order to aid a union striking against another e’r

A subcontractor is not “doing business” with primary e’r when it performs services of striking e’ees

· This is known as the Ally Doctrine:  if e’ees strike and e’rs subcontract work out, e’ees can follow the work and strike/picket whatever company is doing the work.

· Similar to Integrated Enterprise Theory:  if 2 companies are basically run as one company, e’ees can picket both.

Douds:  When e’ees went on strike, e’r subcontracted work to another firm.  When e’ees began picketing that firm, e’r sued, claiming that picketing was an unlawful secondary boycott.  §8(b)(4)(b) prohibits union from striking/picketing to force a 3rd party to stop doing business with e’r.  But here, SC held that firm wasn’t “doing business” with e’r under the definition in the statute.  The statute was supposed to protect businesses which are wholly unconcerned with a disagreement between an e’r and e’ees.  Here, firm isn’t unconcerned because it benefited from the dispute.  Its e’ees were treated as e’rs e’ees:

1. firm e’ees paid same wages as striking e’ees

2. firm e’ees were supervised by e’r supervisors

3. economic effect of using firm was same as if e’ees had never struck.  

It doesn’t matter if subcontractor is harmed because of picketing.  That’s just an incidental effect of lawful primary picketing.

Union’s Picketing of a gate used exclusively by e’ees of independent contractors replacing strikers violates §8(b)(4)(a).  But if ind. Contractors do work essential to business, the gate would be a “mixed use” gate and could be picketed.

General Electric:  union picketing e’rs appliance park.  All 5 entrances were picketed, including the gate used solely for e’ees of ind. Contractors.  All e’ees of ind. Contractors refused to cross picket line.  Court held that picketing ind. Contractors gate would NOT violate §8(b)(4)(a) if the ind. Contractors performed work related to or essential to the normal operations of the business.

Work related to or essential includes:

Making deliveries for e’r, repairs on e’r plant or equipment.  But construction of capital improvements aren’t related/essential.

If gate is marked as being for outside e’ees, can’t be picketed.  But note that if the gate is ‘polluted’ (if badges aren’t checked, regular e’ees use gate, public can wander in), it is mixed use and can be picketed.

Burlington Northern(??)

Exceptions to ban on boycotts/picketing

1. If e’ees of a neutral e’r are requested by striking e’ees not to cross picket lines, they won’t (???)

2. “publicity proviso”:  union can advise the public by means other than picketing that a product is being produced by an e’r with whom the union has a dispute.

See 8(b)(4)?

Consumer Appeals

If a union peacefully pickets a retail store asking customers not to buy specific products of e’r that union is striking against, this is not a labor violation.

· 8(b)(4) prohibits coercive picketing at secondary e’r.  But can picket a particular product.

· Note that the fact that the picketed store might suffer economic loss is not the governing factor here.

Tree Fruits: e’ees picketed safeway, telling consumers not to buy WA apples.  Didn’t picket when e’ees were coming to or leaving work. Picketing not a labor violation.

The court notes that a broad ban against peaceful picketing might conflict with 1st Amendment.  Ct. says legislative history of 8(b)(4) doesn’t clearly proscribe all peaceful picketing at secondary sites.

But if the retail store relies on the picketed product for much of their business, the picketing is a violation because the effect is the same as a secondary boycott of the store.

SafeCo:  e’r sold insurance policies through agents, who handled other insurers as well.  But 90% of business came from e’r’s policies.  Court held that even though the pickets were against the e’r, not the agents (who sold other policies), this product picketing had the effect of a secondary boycott of agents.  Court held that where interests of neutral e’r and union clash, neutral e’r interests win.

Holding:  product picketing that threatens survival of secondary e’r, or forces them to sever business with primary e’r is violation of 8(b)(4)(ii)(b)

Handbills are always ok.

DeBartolo:  Court makes a distinction between handbills and picketing.  You can handbill wherever you want, so long as there is no defamation, threats, or coercion.  This case reconciles 8(b)(4) and 1st Amendment

Hot Cargo Clauses Prohibited by 8(e)

I f e’r has contract with union that says that e’r will never carry struck goods, it’s a hot cargo clause. 

There are some exceptions with ind. Contractors and construction industry pre-hire agreements (?)

See text hypos for examples (p. 31 in clr outline)

NLRA §8(e)

Int’l Longshoremen’s Ass’n

Union Unfair Labor Practices

10(l) injunctions:  

If Regional Director believes that union has violated §8(b)(4), 8(e), or 8(b)(7), he SHALL petition district court …for appropriate injunctive relief.  District court has jurisdiction to grant to the Board such temporary relief or restraining order as it deems just and proper.

Union ULP not covered by 10(l) are subject to injunctions under 10(j)

10(j) injunctions:  

whenever a ULP is charged, it will be investigated.  District court, if petitioned, shall have the power to grant injunctive relief or temporary restraining order as it deems just and proper.

When would a ULP not be covered by 10(l)?

??????

Difference between 10(l) injunctions and 10(j) injunctions

1. 10(j) injunctions may not be sought by Regional Director of the Board until after a complaint has been issued at the Reg. Office (WHAT DOES THIS MEAN?), and can only be sought after authorization by the Board (THIS TOO?).

2. 10(j) injunction lies within the discretion of the board, and is not mandated by the NLRA.

LMRA §303

Says that union ULP under §8(b)(4) is a federal tort that can be remedied by suit in federal or state trial courts.  Those courts can award damages for past economic harm to the e’r caused by the union’s ULP.

Damages are limited to compensatory damages.  Can’t get attorney’s fees.

Jurisdictional Disputes

Administration of the Collective Bargaining Agreement

Judicial Enforcement of Agreements

Statutory Authority

LMRA §301

LMRA §303

Norris-LaGuardia Act §4

Norris-LaGuardia Act §7

Three Ways to settle disputes

1. Grievance Discussions:  parties settle dispute informally through girevance procedures.

2. Arbitrations:  if grievance procedures don’t settle dispute, and CBA provides for arbitration (or parties consent to arbitration), issue may be determined by arbitration

3. Judicial Resolution:  If there is no agreement to arbitrate, or if there is a dispute over whether arbitration is required by the CBA for a particular issue, the issue can be taken to court.

Grievance procedures

CBA should say who can initiate grievance, who evaluates, etc.

Arbitration – after grievance procedures fail to resolve dispute

NLRB has jurisdiction over disputes that are arbitrated, but will generally decline to review arbitration decisions 

Even after a final arbitration decision, the NLRB has jurisdiction over the dispute.  But the NLRB has stated that it will decline such jurisdiction where arbitration proceedings are fair and regular, all parties agree to be bound, and decision is not clearly repugnant to NLRA.

Duty to arbitrate

Generally, when a dispute fails to be resolved through grievance procedures, a party will try to submit the dispute to arbitration.  When that happens, the other party will often object on the ground that the CBA excludes the issue from arbitration.

In the above situation, the e’r will either go to arbitration, and then argue that dispute is excluded from arbitration, or will refuse to even go to arbitration.  If the latter happens, the union may bring an action in state or federal court under LMRA §301 requiring the e’r to arbitrate.  The e’r can object to the §301 claim, and ask court not to issue a §301 order.   But this rarely works for e’r.

§301

(1) Suits between e’r and e’ees/union may be brought in any federal district court.  (these suits can be brought to enforce a claim under the CBA.)

but party must first exhaust grievance procedures (Maddox)

(2) Court can compel parties to arbitrate (per CBA) under §301

(3) Under §301, federal courts can fashion remedies (like injunctive relief) that have the effect of creating new substantive federal law

There is a congressional policy in favor of enforcing agreements to arbitrate in order to keep industrial peace.

See Lincoln Mills:  CBA has no strike clause an drequired arbitration.  After e’r refused to arbitrate, union brought §301 claim to enforce arbitration clause.  fed. Dist. Court issued an injunction ordering e’r to arbitrate.  SC held that district court had power to issue injunction.

(4) If suits are brought in federal district court under §301, the court should apply federal laws, fashioned from the policies behind NLRA.   

State law may be used, if compatible with NLRA, in order to help create a federal law that will best effectuate the policies of the NLRA.  But if

(5) State courts have concurrent jurisdiction to resolve labor-contract disputes.

This means that §301 action can be brought in state or federal court.

The general power to determine the rights of parties under a CBA is entrusted to arbitrators or the courts, the NLRB may interpret a contract to the extent necessary to determine whether a statutory duty has been violated

Ex:  Allis-Chalmers:  CBA limited arbitration requirement to disputes on matters covered by the CBA.  Then, e’r contracted out work, but CBA didn’t have a subcontracting provision.  E’ee argued that CBA itself gave rise to implicit bar on subcontracting.  Court said that if not in agreement, e’r could make any subcontracting arrangements, so long as decision was made in good faith.

Judicial Enforcement of No-Strike Agreements

An action to enforce a CBA can be brought in state or federal court.  But state courts must apply federal law.

Lucas Flour:  SC implied a no strike clause in CBA which contained an arbitration clause but no explicit no-strike clause, even though they ususally go hand in hand.

Judicial Enforcement of Arbitration Awards is limited to:

(1)  Substantive Arbitrability: Whether the parties agreed to arbitrate the dispute

Federal courts always have ability to determine whether the dispute falls within the agreement to arbitrate in the CBA.

But if the parties voluntarily submit the issue of arbitrability to the arbitrator, they waive the right to judicial review of arbitrability.

No “Meritless” Exception to Arbitrability of Grievances

American Mfg:  If CBA calls for arbitration for all disputes, then all disputes must be arbitrated.  A federal court deciding arbitrability cannot review the merits of the dispute itself, can only determine whether dispute falls under arbitrability clause under CBA.

When Does a Contract Exclude Matters From Arbitration?

Positive Assurance Test:  an order to arbitrate a grievance will be granted unless the arbitration clause CANNOT be interpreted to include the dispute at issue.  Any doubt shall be resolved in favor of coverage.
Warrior & Gulf: Even if CBA exempts management decisions from arbitration, an e’r must still arbitrate decision to layoff e’ees and contract their work out.

Note that arbitrability is a question of law, and, as such, is a matter for the courts.

Duty to arbitrate survives the termination of the CBA.  Even though a claim  may arise after the expiration of the CBA, the claim is about an issue covered under the CBA (Nolde Bros.), 

 (2)  Whether the award “draws it’s essence” from the CBA

A federal court MUST uphold an arbitrator’s interpretation of a CBA if the arbitrator stayed within its authority (i.e. just interpreted the CBA)

· Enterprise Wheel:  even though federal court disagreed with arbitration decision, it cannot refuse to enforce an arbitrator’s award, so long as the award stays within the CBA (since arbitrator only has the authority to interpret the CBA).

· Misco:  a court can refuse to enforce an arbitrator’s interpretation of CBA if the CBA, as interpreted, would violate some well-defined (not just general) public policy or law.  But court man NOT review even serious errors of fact or law.

In Misco, court couldn’t refuse to enforce arbitrator’s decision because that decision allowed e’ee to get away with drug use at work (?)

Arbitration Clauses generally won’t be imposed on the parties for actions that occurred after the CBA expired.

Litton Financial Printing:  layoffs occurred after CBA expired.  CBA had said that layoffs would be determined by seniority, but these weren’t .  union wanted arbitration about layoffs, but e’r refused.  Union argued that under Nolde Bros., an e’rs agreement to arbitrate can survive expiration of CBA, if issues arose under CBA.  But here, court says issues didn’t arise under CBA, because layoffs occurred more than a year after CBA expired.  

Nolde Bros. Still good law, but a postexpiration grievance will only be required to be arbitrated where grievance arose under CBA, which only happens when facts at issue occurred before CBA expired.

· This also means that after expiration of CBA, no-strike clauses are gone.

· Note that even if arbitration can’t be required here, union may still have a ULP claim against the e’r (for ?)

Steelworker trilogy:  

Issues of Procedural Arbitrability should be decided by arbitrator

This means that once a court decides that an issue should be arbitrated, “procedural” questions (like whether the e’ee exhausted other remedies, timely filed grievance, etc.) should be left to the artitrator.

Ex:

A federal court can enjoin a strike that violates a “no strike” clause in the CBA.

Norris-LaGuardia Act doesn’t prohibit federal courts from issuing injunctions in labor disputes.  (Because 301 repealed the anti-injunction provisions in Norris-LaGuardia)

Boys Markets.  To get a federal court injunction there must be an arbitration clause that applies to the dispute, and e’r must be willing to arbitrate.  

This case reaffirms emphasis on arbitration and reaffirms state court jurisdiction (WHY?)

Note that federal courts can only enjoin strikes if the strike is over an arbitrable issue.  May not enjoin sympathy strikes.

See Buffalo Forge:  sympathy strikes aren’t over an arbitrable issue, so arbitrator cannot resolve dispute, so you can’t enjoin strikes to force folks into arbitration.

In order to get a federal court to enjoin a strike, e’r must show:

(1) The existence of a CBA with a mandatory grievance and arbitration clause

(2) A dispute arbitrable under the CBA.

(3) A likelihood of irreperable harm to the e’r if the strike continues, and

(4) Injury to the e’r from the strike will exceed the harm to the union if they’re enjoined

Individual and Union Liability

Although a union may be liable for damages for violating a no-strike clause under 301(b), its officers and members won’t be.  This is true even in individual wildcat strikes

See Atkison v. Sinclair Refining Co.

The local and national  branches of a union don’t have a duty to respond to strikes that violate a no-strike clause.  A local union might, though.

Complete Auto Transit v. Reis.

Role of the NLRB and the Arbitrator

In General

· Arbitration is a contractual agreement entered into by the parties that their disputes will be resolved by someone they hire as an arbitrator

· Note that the job of the nlrb is to interpret the CBA, which can modify or waive statutory rights (like no strike clauses)

If the requirements for an injunction under 301 are met, any strike that violates a no strike agreement may be enjoined, even though the strike is also a ulp 

(which fed. Courts usually don’t have jurisdiction over.)????

nlrb jurisdiction

board has specific authority to clarify the appropriate bargaining unit.  Board can also deal with unit issue under 8(a)(5), and can deal with 8(b)(4) issue if the controversy over the unit causes a strike.

Board has jurisdiction over ULPs, but that jurisdiction isn’t exclusive.  

· Federal courts still have jurisdiction under 301 to enforce the terms of the CBA.

· Even where there is a ulp, the Board will defer to the dispute procedures in the CBA (if there are any).  So if the CBA calls for arbitration for a ulp, that’s what will happen.

This requires the Board looking at the CBA itself.  They are only allowed to do this for the purpose of determining whether there is an agreement to a particular dispute resolution procedure.

(DOES THIS MEAN THAT ITS NOT THE BOARD’S JOB TO INTERPRET THE CBA?  EVER?  CAN ANYONE ELSE INTERPRET THE CBA?)

Grievance and rights arbitration

Ex: disputes where someone claims they were fired without just cause

Alleged Violations of the Contract and the NLRA

The Board will defer to the arbitrator’s disposition of a ULP.

Olin: e’ee claimed he was fired in violation of CBA.  Firing was arbitrated and arbitrator found for e’r. court also alleged a ULP, but arbitrator said there wasn’t one.   E’ee files suit with the Board, alleging a ULP.  Court will defer to arbitrator where:

(1) contractual issue is factually parallel with ULP issue

(2) arbitrator was generally presented with the facts relevant to resolving the ULP issue.

The award doesn’t have to be completely consistent with ULP precedent.

· NLRB Deference in Representation Cases

· Judicial Deference Under Title VII

· United Technologies Corp.

· Hammontree

· Universal Maritime
· Mid-Term Duty to Bargain

· Jacobs Mfg.

· Johnson-Bateman

· Milwaukee Spring

· Successorship

· Is there a duty to bargain?

· Gorman

· Fall River Dyeing

· Golden State Bottling

· Howard Johnson

· Federalism and Labor Relations

· Preemption of State Labor Law

· Substantive Rights (primary jurisdiction)

· Garmon

· Lockridge

· Farmers

· Sears

· Machinists Preemption

· Lodge 76, IAM (Machinists)

· §301 Preemption

· Specific Applications – Bargaining and Contract Enforcement

· State Mandated Minimum Benefits

· Metropolitan Life

· Enforcement of Collective Agreements

· Lingle

· Retaliatory Lawsuits

· Individual’s Rights in the Union

· The Right to Fair Representation

· Statutory Authority

· NLRA §9(a)

· Source and Enforcement of the Union’s Duty to Fairly Represent

· Limits of Majority Rule

· DelCostello

· Steele

· Ford v. Huffman

· The Union’s Duty in Contract Making

· Air Line Pilots

· The Individual Grievant

· Vaca

· Breininger

· Union News v. Hildreth

· Simmons

· Hines

· Bowen

· Clayton

· Union Security

· Statutory Authority

· NLRA §8(a)(3)

· NLRA 8(b)(2)

· NLRA §14(b)

· Union Security and the Use of Union Dues

· General Motors`

· Membership in Good Standing

· Street

· Ellis

· Beck

· State Right to Work Laws

· Screen Actors Guild

· Special Benefits for Union Officials

· Gulton Electro-Voice

· Discipline of Union Members

· Effect of the NLRA

· Allis-Chalmers

· Scofield

· Boeing

· Pattern Makers’ League

· LMRDA Provisions

· §101

· §102

· §401

· §402

· §403
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