Land Use Planning  
                                                                                                                                                                                

MAJOR THEMES FOR THE COURSE
a) Be sure to ask “What’s the claim?”

i) Federal constitution

ii) Federal statute

iii) State constitution

iv) State Statute

v) State common law

vi) Local ordinance

b) Facial vs. as applied challenges

i) Facial challenge (in takings jurisprudence): mere enactment of the challenged regulation deprives the landowner of all economically viable use of the property. Ripe the moment the regulation is enacted. Does not need to meet final determination prong of Williamson County. 

ZONING


1) ZONING BEFORE Euclid (p. 87)

a) Lochner era (1905): less deference to decisions of legislature. Required tighter fit between means and goal. 

i) Common Arguments – failure to futher legit. public purpose, no close fit between leg. goal and means, interferes with common law rights

b) 1916 NYC zoning ordinance: purpose to protect 5th Avenue retail sales area from Eastern European garment workers in industrial areas.

c) Standard State Zoning Enabling Act (SZEA):
i) Approved by Hoover in 1926

ii) Authority for the creation of use districts

iii) Height and bulk restrictions

iv) Empowered local governments to adopt land use regulations “for the purpose of promoting health, safety, morals, or the general welfare of the community.

v) Some state courts rejected as violative of substantive due process


2) THE EUCLID DECISION

a) Zoning valid under rational basis standard of review. Village of Euclid v. Ambler Realty Co. (S. Ct. 1926) (Sutherland) (p. 89) pg 1,2 of notes

i) Facts: Municipality adopted comprehensive zoning ordinance. π’s property zoned for multi-family. π wants to use it for more lucrative industrial.
ii) Issue: Facial challenge to ordinance – substantive due process and equal protection claims (vs. as applied challenge).
iii) Holding: Zoning ordinance upheld.
(1) Substantive Due Process claim: Rational relationship standard of review – deferential. Compares industry to noxious use – reasonable to regulate even prophylactic regulation as in this case. 
(2) Equal Protection claim: Apartments are “parasitic.” Rational basis for treating them differently than other residential uses.
iv) Reasoning: To be invalid must be “clearly arbitrary and unreasonable, having no substantial relationship to the public health, safety or general welfare.”

 
3) WHAT’S THE CHARACTER OF THE ACT?

a) General Differences between legislative and judicial acts:

	JUDICIAL/ADJUDICATIVE/ADMINISTRATRIVE
	LEGISLATIVE

	Requires notice and opp’y to be heard under PDP
	Does not require notice  or hearing b/c generally applicable under PDP

	Less deferential standard of review – requires substantial findings and evidence
	Deferential standard of review – arbitrary and capricious

	Narrow in scope, focused on individuals
	Open-ended, affecting lots of people

	Application of general rule
	Formulation of general rule

	Retrospective
	Prospective

	Initiative process not available
	Initiative process available

	No immunity
	Immunity 


b) Courts disagree on whether rezonings are legislative or judicial.

i) Some courts say Quasi-Judicial

(a) Rezonings a quasi-judicial function. Snyder v. Board of County Commissioners (Fla. 1993) (p. 392)

(b) Facts: π wants land rezoned. Planning Dept. and Planning Board both recommended the rezoning. Commissioners rejected w/o giving any reason. Π argues decision arbitrary.

(c) Holding: Rezonings quasi-judicial

(d) Distinguishes 2 types of zoning: 

(i) Changes in policy of wide spread applicability – legislative.

(ii) Rezoning particular parcel based on existing general policy – quasi judicial.

(e) Differences between legislative and judicial:

(2) Rezonings need adequate record w/ findings of fact. Fasano v. Board of County Commissioners (Or. 1973) (p. 396)

(a) Facts: Commission recommended rezoning of parcel to allow for mobile homes. Neighbors objected. ∆ argues only can be overturned if arbitrary.

(b) Holding: Ct. rejects rational basis standard. Rezonings judicial. 

(c) Adjudicative decisions require:

(i) Opp’y to be heard

(ii) Opp’y to present and rebut

(iii) Impartial tribunal

(iv) Adequate record w/ findings of fact to support.

ii) BUT: California Rule: Rezonings legislative

(1) Zonings and Rezonings are legislative.

(2) Variances, conditional use permits, subdivision maps and other similar proceedings are adjudicative.

(3) Arnel – any rezoning is legislative in CA

4) WHAT’S THE STANDARD OF REVIEW?


a) Strict Scrutiny

i) Burden of proof: burden on gov’t to justify ordinance.

ii) Legislative motive: court willing to consider motive of the legislature. Look for compelling state interest.
iii) Closeness of fit: Was the least restrictive means used to achieve the end?


b) Rational Basis

i) CASES that apply this standard: Euclid, Twigg, Cormier, Willowbrook, Berman, Hawaiian Housing
(1) CASES that apply stricter version of this standard: Nectow
ii) Burden of proof: Burden on the challenger. Ordinance is presumed valid.

iii) Legislative motive: Court doesn’t care what the real reason or motive of the legislature was. Any conceivable rational basis will suffice – even if the legislature didn’t actually think of it. 

(1) BUT note that even under this standard courts sometimes will look to motive.

(a) Example: Cleburne: court found that motive of legislature was based on fear of mentally retarded. Court struck down ordinance, even though using rational basis standard.

(2) What’s NOT a legitimate interest: retaliation, down zoning to reduce value of land do city can later purchase, discriminatory, suppression of competition) 

iv) Closeness of fit: Generalizations permissible. Legislature granted reasonable margin of error.

(1) Example: Euclid: over-inclusive method used, but still upheld. 

v) Great deference given to the legislature. Cormier v. County of San Luis Obispo (Cal. Ct. App. 1984) (p. 126)

(1) Facts: ∏’s property down zoned shortly after he bought it. Value reduced by 75%. Evidence that decision could have been arbitrary.

(2) Holding: “that such ordinances are presumed to be constitutional…If the validity…be fairly debateable, the legislative judgment must be allowed to stand.” Pg 128 block quote.

(3) OUTCOME: Calif. has very lenient standard of review

vi) BUT: Arbitrary decision will be overturned. Twigg v. County of Will (Ill. App. Ct. 1994) (p. 123)

(1) Facts: As-applied challenge to county zoning ordinance. Evidence that original zoning as well as denial of application for rezoning arbitrary.

(2) Holding: Though rational basis standard used and burden on the challenger, arbitrary zoning will be overturned.

(3) Elements to determine whether ordinance arbitrary:

(a) Existing uses and zoning of nearby property

(b) Extent to which property values would be diminished

(c) Benefit to promotion of health, safety, morals and welfare.

(d) Relative gain to the public compared to burden on individual.

(e) Length of time property has been vacant as zoned.

(f) Suitability of subject property for the zoned purpose.

(g) Care community has used in planning.

(h) Community need for proposed use.

(4) OUTCOME: Illinois more likely to overturn legislative discretion.

v. Most states are somewhere between CA and IL.


5) CHALLENGES TO ZONING IMPLEMENTATION

i) Substantive Due Process Challenges: Not a legitimate state interest

(1) CASES that claim Subst. DP violation: 

(a) Claim Denied: Euclid, Berman, Hawaiian, Poletown
(b) Claim Upheld:  Nectow, In re Seattle
(2) Zoning failed b/c not a legitimate state interest. Strict application. Nectow v. City of Cambridge (S. Ct. 1928) (Sutherland) (p. 112)

(a) Facts: Strip of π’s property zoned residential. Master found that strip would be of comparatively little value for the limited uses permitted in residential zone, based on size, shape and surrounding uses. No rational basis for line drawing.
(b) Issue: As applied challenge under substantive due process. π seeking injunction against ∆ granting π building permit for any use he desired.
(c) Test: don’t set aside unless…”has no foundation in reason and is merely arbitrary and irrational exercise of power having no substantial relation to public health, morals, safety, and welfare. Pg 114
(d) Holding: Zoning ordinance overturned.
(e) Reasoning:
(i) Inclusion of π’s property not indispensable to the general plan.
(ii) Master found that would not promote health, safety, convenience or welfare.
(f) NOTE:
(i) This case out of step with modern “any rational basis standard.” Second guessed city’s judgment based on findings of master.
(ii) Peterson asks: What if City decided to expand π’s residential zone? Would that make the basis for the line-drawing more rational? 

ii) Procedural Due Process Challenge

(1) Under a procedural DP claim must find:

(a) Decision was adjudicative

(b) Property was actually deprived.

(2) Defining property:

(a) Legitimate claim of entitlement test. Board of Regents v. Roth
(i) Rule: Must have more than a unilateral expectation. Must have a legitimate claim of entitlement to make procedural DP claim.

(ii) Look to state law to determine claim to entitlement.

(iii) Many courts following this rule BUT critique that they aren’t really considering the issue – just assuming there is a property interest at stake.

(3) What process is due?

(a) Reasonable opp’y to have issue fairly adjudicated.

(b) Notice

(i) Adequacy of notice measured on case-by-case basis in California.

(ii) Depends on:

1. Magnitude of the project

2. Degree to which particular landowner’s interests may be affected.

(c) Hearing

(d) Impartial decision-maker.

(4) Was procedural due process met?

(a) Matthews v. Eldridge balancing test:

(i) Private interest affected.

(ii) Fiscal and administrative burdens.

(iii) Value of additional procedure in guarding against error.

(5) Benefits of procedural DP:

(a) Efficiency interest: Decisions made correctly and efficiently.

(b) Representational interest: argue the merits and get a correct interpretation of the rules.

(c) Dignity interest: requires gov’t to explain its actions to those affected.

(6) Specific areas where procedural DP may be violated:

(a) Contract zoning violates due process b/c it frustrates public’s right to be heard – decision already made.


iii) Equal Protection Challenge: π being treated than other similarly situated group

(1) CASES that claim EP: Euclid, Willowborrk
(2) Retaliation not a legitimate state interest. Village of Willowbrook v. Oltech (7th Cir. 2000) (handout)

(a) Facts: City demanded a 33-foot easement before would connect π’s property to town water supply. π objected b/c only a 15-foot easement required. City relented but π still sued. π claims City acted arbitrarily and for retaliation.
(b) Issue: Equal protection challenge: City acted to deprive π of her rights solely out of spite.
(c) Holding: Ct. found for π. Retaliatory exaction made solely out of spite an EP violation – retaliation not a legitimate state interest.
(d) Note: J. Breyer concerned that all misapplications of zoning could be called EP violation. BUT this case can be distinguished b/c of retaliatory motive.
iv) Constraint on use of zoning to limit competition. City granted immunity. City of Columbia v. Omni (S. Ct. 1991) (J. Scalia) (p. 141)

(1) Facts: Zoning ordinance restricted billboard construction to benefit of one company and detriment of other. π argues that City acted in violation of Sherman Anti-trust Act and can’t receive immunity b/c action procedurally and substantively defective.

(2) Parker Rule: 2 requirements for local gov’t to get anti-trust immunity:

(a) Local gov’t exercising it’s power to regulate granted by the State, AND

(b) Local gov’t acting under state requirement to constrain/displace competition.

(3) Holding: City receives immunity. The Sup. Ct. broadened the Parker rule – It’s ok if suppression of competition is “foreseeable result” of what the statute authorizes.

v) Constraints on Zoning that Threaten Freedom of Speech (p. 244)

(1) First Amendment applies to state ad local gov’t through the DP Clause.

(2) What to consider: What’s being regulated (commercial/non-commercial speech), in what manner (content neutral/not content neutral) and whether a particular viewpoint being discriminated against.

	
	Content Neutral Regulation
	Not Content Neutral Regulation

	Commercial Speech
	Low threshold/High deference – Valid if serves a gov’t interest and not an unreasonable limitation
	Medium Standard

	Non-commercial Speech
	Medium Standard – Balancing test between 1st Amendment interests and gov’t interests
	Strict standard of review – Presumptively violative of 1st Amendment


(3) Can’t ban a unique and important form of communication entirely. City of Ladue v. Gilleo (1994) (Stevens) (p. 574)

(a) Facts: π put a sign in window of her house against the Gulf War. City ordinance bans signs on private property ECEPT for sale signs and signs on commercial property. Purpose of ordinance for aesthetics, protection of property values and safety and traffic.

(b) Holding: Court balances interests of first amendment and gov’t. Can’t ban a unique and important form of communication – medium of expression would be foreclosed w/ no adequate substitutes.

(c) Rationale:

(i) Speech (as opposed to conduct) being regulated.

(ii) Gov’t not discriminating against a particular viewpoint, since nearly all sign are prohibited.

(iii) BUT not content neutral b/c of “for sale” sign exception.

(4) ISSUES: Should protection be extended to aesthetics or artwork as expressions of speech?


6) CHALLENGES TO REZONINGS


a) Rezonings by Administrative Bodies (p. 321)


i) Variances

(1) Variance: hardship exception to zoning.

(a) Use variance: permits a use that is normally prescribed by zoning ordinance.

(b) Non-use/area variance: deviations which relate to a permitted use (height, area of building, set backs, etc.)

(c) Rationale for allowing variances: provides an escape hatch/safety valve.

(i) Helps avoid as-applied takings claims for unusual circumstances.

(d) No variances given for self-created hardship.

(e) Outcome of variance request often depends on degree of opposition from neighbors.

(2) SZEA on variances:

(a) Not contrary to public interest

(b) Owing to special conditions

(c) Literal enforcement would result in unnecessary hardship.

(d) Spirit of ordinance still upheld and substantial justice done.

(3) NOTE: California Home Rule Provisions (handout week #5)

(a) Zoning law does not allow use variances to be granted.

(b) BUT California is a Home rule state: any city can develop its own land use laws so long as doesn’t conflict with state law.

(i) BUT if city adopts a charter then it can even enacts laws that are contrary to state laws, so long as within an area of municipal concern. 

(ii) Charter cities exempted for zoning laws – allowed to grant use variance.

(iii)  CA Constitution Art. 11 §§3, 5, 7 pg 19 notes.

(4) NOTE: California Statutes re Variances (handout week #5)

(a) State rules on variances do not apply to charter cities.

(b) Describes when variances can be granted.

(c) No use variances allowed to be granted.

(d) Cannot condition the issuance of a variance on:

(i) Dedication of property not reasonably related to use for which variance is requested.

(ii) Putting up money for public improvements not reasonably related to use for which variance is requested.


ii) Conditional Uses (p. 333)

(1) Conditional Use Permit: specifically permitted use in ordinance, BUT only with permit.

(a) Uses considered essentially desirable by the community (i.e., schools, hospitals, churches).

(b) BUT can’t be allowed unregulated b/c of fears that arise inherent in the type of use (i.e., congestion, density, noise, etc.)

(c) Municipalities can use CUPs – to some extent – as leverage to get things from developers.

(i) BUT there must be a nexus between what the city asks for and what the requested conditional use is.

(2) Ways to review denial of CUP:

(a) Findings of fact from the board that denied the permit.

(b) Substantial evidence requirement – more than any rational basis standard required of gov’t.

(c) CA has both a.) and b.)

(d) Inherent attribute of particular use can’t be the basis for the denial

(i) i.e., funeral parlors are inherently depressing BUT can’t deny on that basis.

(e) Legislative body sets up rules and then administrative body implements them – Gladden – 333 – So long as the conditional use meets the bright line requirements, can’t broaden/extend the requirement/criteria.

(i) i.e., can’t complain about “too may” groups home when the ordinance specifies one every 500 feet is ok. 

(3) California Statutes re Conditional Use Permits (handout week #6)

(a) No local government can condition the granting of a permit or zone variance on:

(i) Dedication of land not reasonably related to the use for which the variance, building or use permit is requested.

(ii) Posting of bond or guarantee of installation of public improvements not reasonably related to the use for which variance, building or use permit is requested.


b) Rezonings by Legislative Bodies (p. 341)


i) Spot Zoning (p. 350)

(1) Spot Zoning: process of singling out a small parcel of land for use classification other than the surrounding area for the benefit of the owner and to the detriment of others.

(a) Deferential standard of review means spot zoning usu. ends up winning.

(b) Where is claim of spot zoning made? Could be several:

(i) Due process

(ii) Equal Protection

(iii) Takings

(iv) State statute – not allowed under SZEA

(2) 3-part spot zoning balancing test. Griswold v. City of Homer (Alaska 1996) (p. 350)

(a) Facts: Rosi Sr. had a non-conforming use. Lost the right to use b/c sat vacant. Commission wanted to rezone his lot to allow him to use the property to sell cars – trying to be nice guys. Planning staff recommended against the rezoning. Π claims spot zoning.

(b) Rule: 3-part spot zoning test. Balancing test. If passes test, NOT spot zoning:

(i) Whether rezoning consistent w/ comprehensive plan?

(ii) Degree of benefit:

1. To the community?

2. To the landowner?

3. NOTE: This court calls this the most important element!

(iii) Size of the re-zoned area

1. NOTE: Other courts consider this the most important area. Not a per se rule, though.

(c) Standard of review: Clearly erroneous – very deferential.

(i) Will reverse if decision was based on prejudice, arbitrary, improper motives, or no reasonable relationship to a legitimate gov’t purpose.


ii) Change or Mistake Rule (p. 359)

(1) Change or mistake rule: Some states only recognize 2 legitimate ways to rezone:

(a) Change in character of neighborhood since originally zoned, OR

(b) Original zoning was based on a mistake

(2) Burden on the supporter of the rezoning to show one of two elements.

(3) NOTE: Doesn’t apply to comprehensive zoning.

(4) Critique of rule: Doesn’t capture all the reasons why a rezoning might need to occur.


iii) Contract Zoning (p. 361)

(1) Contract zoning: transaction wherein both the landowner who is seeking a certain zoning action and the zoning authority undertake reciprocal obligations through bilateral K.
(a) Illegal b/c soveirgn can’t bargain away police power – can’t abandon duty.
(2) City can’t contract away its police power.  Allred v. City of Raleigh (NC 1971) (p. 361)

(a) Facts: Developer wanted parcel rezoned from R-4 to R-10 to allow him to build high rise apartment. Developer assured City that was what he would do, but no formal commitment.

(b) Holding: K zoning not valid b/c City contracting away its power.

(i) Rezoning to R-10 would open up the property to all potential industrial uses – not just high rise apartments Developer not bound to his promise to build high rise. Once its rezoned, the City loses control.

(ii) City didn’t intend to allow all industrial uses on that parcel.

(iii) City either has to accept all R-10 uses or no R-10 uses.

(c) NOTE: 2 options for the City:

(i) Require a written agreement with the developer that only high rise allowed, OR

(ii) Rezone not to R-10 but to a new zone allowing only high rise apartments.

(3) Distinguishes conditional use rezoning from illegal contract zoning. Chrismon v. Guilford County (NC 1988) (p. 366)

(a) Conditional zoning legal so long as:

(i) Reasonable

(ii) Neither arbitrary nor discriminatory

(iii) In the public interest

(b) Differences between K zoning and conditional use zoning:

	K Zoning
	Conditional Use Zoning

	Bilateral – exchange of promises
	Unilateral – promise only on part of developer, covenants recorded before city rezones so city autonomy is maintained

	City abandons authority by binding itself
	City maintains independent decision-making authority



iv) Cluster Zoning (pg. 375)

(1) Cluster zoning: Development technique that allows deviations from minimum lot area, set back and frontage requirements in order to permit clustering of homes to preserve character of land.

(a) Overall density remains the same.


v) Planned unit development

(1) Planned unit development: Departure from both area AND use restrictions to create mixed-use.

(a) Usually begins as floating zones, not on the map.

(b) When developer proposes project, map amended to attach PUD to particular parcel.

(c) Opposite of Euclidian zoning.


vi) Incentive Zoning (p. 377)

(1) Incentive Zoning: Gov’t stipulates in advance basic terms of deregulatory deals it will accept, entitling landowners to “buy” their way out of regulation at “pre-set prices.”

(a) Not necessarily a connection between exaction and purpose.

(b) Distinguished from illegal K zoning b/c gov’t sets out in advance what its price is.

(2) NOTE: Scalia argues incentive zoning often illegal

(a) Development a right, not a privilege. 

(b) Must be connection/nexus between what gov’t wants and what it’s regulating.

(c) See Nollan
(3) Benefit of quid pro quo must go to the neighbors – requires connection between price and problem. Municipal Art Society v. City of New York (NY 1987) (p. 378)

(a) Facts: Developer offered option to pay cash bonus in exchange for increase in number of floors allowed in new building.

(b) Holding: Cash bonus illegal. Benefit of cash bonus must go to people in surrounding area who will be affected by the increased floor area of building.


vii) Mandatory Planning and Consistency (p. 382)

(1) Consistency requirement: Zoning regulations shall be in accordance w/ comprehensive plans.

(a) SZEA § 3: Zoning regulations shall be made in accordance w/ a comprehensive plan.

(i) Standard City Planning Enabling Act – passed two years after SZEA but made general planning optional

(b) BUT doesn’t mean that you have to have a formally adopted land use plan, so long as rational process exists. Kozesnik v. Township of Montgomery (NJ 1957) (p. 383) – plan can be revealed in the zoning itself.
(c) AND only rough consistency required. 

(i) Comprehensive plan like a constitution – a guide.

(ii) Zoning the means by which the plan effectuated.

(d) EXCPETION: California, though, requires stricter consistency – 7 elements!

(i) California Statutes requiring general plans and consistency (handout week #6)

1. Comprehensive plan (§65300) required for all cities and counties.

2. Seven mandated elements to be included in general plan:

a. Land use element

b. Circulation element

c. Housing element

d. Conservation element

e. Open space element

f. Noise element

g. Safety element

3. Specific plans must be consistent w/ the general plan (§65300.5 – internal consistency).

4. Zoning (§65860), tentative maps, parcel maps and public works projects must be consistent w/ general plan. 

5. Development agreements must be consistent w/ general plan.

6. General plan can only be amended 4 times a year – but then just do a lot of changes at once.

(e) Benefits of comprehensive plan:

(i) Reminds city council of long term goals.

(ii) Less pressure for special treatment.

(iii) Stricter standard of review than rational basis.

(2) CLAIMS under consistency:

(a) Not consistent w/ general plan b/c general plan not adequate to begin with.

(i) Legislation action so its accorded deferential standard of review of general plan – must be an abuse of discretion. Hard to overcome this standard and win on this claim.

1. abuse of discretion – arbitrary and capricious OR entirely lacking in evidentiary support.

(ii) Must show nexus between what’s inadequate about the plan and why you’re trying to get relief. CA case – ( complained about residential parking element and used the lack of updated housing element to get into court. The court said that the two issues were not related and threw the case out.

(b) Plan is adequate, but item being challenged is not consistent with plan.

(i) What is the standard of review?

1. If planning considered a legislative act: deferential standard – arbitrary and capricious.

2. If not specified what type of act (legislative or judicial): look to state common law to decide.

(ii) Initiative not consistent w/ general plan is invalid. Lesher Communications v. City of Walnut Creek (Calif. 1990) (p. 387)

1. Facts: General plan of city was growth oriented. Measure H initiative restricted growth by limiting traffic.

2. Holding: Initiative invalid b/c not consistent w/ general plan.

a. Initiative was intended as an amendment to the general plan – but Court said it was a zoning change because there was no evidence that that was the intention of the voters (initiative title, summary, ballot description). 

b. Zoning initiative that conflicts w/ general plan invalid at the time it’s passed – Can’t pass initiative and then amend general plan.

c. Practice Guide – first adopt the general plan by initiative, then adopt the ordinance consistent with that general plan.


c) Constraints on Neighbors (p. 452)


i) Initiatives and Referenda (p. 462)

(1) Initiative: proposes action directly.

(a) Certain % of voters required to put on ballot.

(b) If voter approved, no legislative approval needed.

(2) Referenda: responds to action already taken by a legislative body.

(a) Mandatory: certain actions must go to popular vote.

(b) Voluntary: legislature has option to submit.

(c) Popular: legislature has already acted, and voters put it on the ballot to undo what’s been done.

(d) NOTE: Referenda are allowed much more frequently than initiatives.

(i) Fear that notice and hearing are not provided by initiative.

(ii) CA Constitutional provisions reserving initiative and referenda power to the people trumps notice and hearing requirement.

(iii) BUT federal requirements trump state constitutional provisions.

(e) Upholds referenda as reserved power to the people. City of Eastlake v. Forest City Enterprises (S. Ct. 1976) (Burger) (p. 462)

(f) Facts: ∆ was approved for rezoning, but required mandatory referendum approval of 55% of voters. Referendum failed. ∆ challenged referenda as unconstitutional delegation of police power to the people.

(g) Holding: Referenda are valid.

(i) NOT a delegation of power – power originates with the people. They’re merely reserving some of their rights.

(ii) Doesn’t matter that it’s standardless.

(iii) Can always challenge referendum result in state court.

(iv) Distinguish Eubanks and Roberge as delegating power to small portion of people – illegal.

(v) Powell DISSENT: Referenda only valid w/ general legislative act. When it’s in regard to a limited number of property owners, the act is adjudicative and requires notice and hearing.


ii) Neighborhood Consent Requirements (p. 452)

(1) How is voting apportioned?

(a) 1 person, 1 vote. 

(i) Reynolds v. Sims: Right to vote fundamental. States must apportion districts to give each person’s vote equal weight.

(b) 1 vote per lot.

(c) Vote based on frontage area.

(i) Salyer: Landowners specially affected by rules. Fair to allow weighting based on how much you will be affected.

(2) Imposes a restriction. Unlawful delegation of state power. Eubank v. City of Richmond (S. Ct. 1912) (p. 454)

(a) Facts: City ordinance granted power to establish set-back line to 2/3 of property owners on a street.

(b) Holding: Unlawful delegation of power. Ordinance invalid.

(i) Power given to limited number of private parties.

(ii) No standard for how power authorized.

(iii) Parties may act completely in their own interest (capricious)

(3) Waives a restriction. Ordinance upheld. Thomas Cusack v. City of Chicago (S. Ct. 1917) (p. 455)

(a) Facts: Ordinance prohibiting billboards in residential neighborhoods UNLESS majority of neighbors on frontage consented to billboard.

(b) Holding: Ordinance valid.

(c) Distinguished from Eubank: Allowed property owners to impose a restriction, where as here power to waive a restriction.

(4) Waive restriction. Unlawful delegation of power. Washington ex rel. Seattle v. Roberge (S. Ct. 1928) (p. 455)

(a) Facts: City ordinance allowed senior citizen home only if 2/3 of property owners consented.

(b) Holding: Ordinance invalid.

(i) Legislative body determined that location of senior citizen home ok.

(ii) No standards.

(iii) Parties can act in their own self-interest.

(iv) Distinguished from Cusack: Billboards are deemed offensive, where here senior citizen homes aren’t offensive.

(5) Ordinance invalidated. Larkin v. Grendel’s Den (p. 459)

(a) Facts: State statute that gov’t body of churches and schools can veto application for liquor license.

(b) Issue: Procedural DP violation?

(i) Is there a property interest at stake? Does one have a legal claim of entitlement to a liquor license?

(ii) Is this a legislative or adjudicative act?

1. Adjudicative b/c applies just to one person.

2. BUT could be considered legislative as a policy decision to not have liquor stores by churches and schools.

3. BUT status quo says liquor stores are fine, so long as neighbors don’t object – allows neighbors to impose restrictions.

THE TAKINGS ISSUE (p. 154)


1) SUMMARY ISSUES

a) 5th Amendment

i) No person shall…be deprived…of property, w/o due process; nor shall private property be taken for public use, w/o just compensation.”

ii) Touchstone – fairness – burdens should be born by the public rather than private individuals when the benefits are going to the public.

b) When will court find that compensation required?

i) Eminent Domain – pg 19 outline, city acknowledges that its taking the property and wants the title. File a condemnation action or eminent domain proceeding and then the court formally transfers the property to the government. The property interest the government seeks to acquire is specified in the claim or action before the court - a leasehold interest, easement, etc. geographic scope, and possession vs. use.

ii) Governmental actions

(1) Physical use - US v. Lyna (1903): Gov’t never formally claimed title to the land, but built dam that resulted in permanent flooding of land.

(a) Effective taking of fee simple absolute.

(2) “nuisance activity” - US v. Cosby (1946): Frequent, low flying flights over π’s land prevented them from using land as a chicken farm.
(3) Government regulations: Bar the gov’t from forcing some people to bear the burden of public benefit – should be borne by the public as a whole.

(a) Justice and fairness require that economic benefit should be compensated

c) “Three” issues to determine whether there’s been a taking:

i) under eminent domain – is it a public use?
ii) Is the claim ripe?

iii) Has the person been deprived of property?

(1) How to define property? What’s the relevant property interest?

iv) What test should be used to determine whether the deprivation is significant enough to require compensation? 


2) IS THE CLAIM RIPE?

a) 2-prong ripeness test. Williamson County v. Hamilton Bank (S. Ct. 1985) (Blackmun) (p. 259)

i) Facts: Final approval for cluster development given for 212 units, but additional plat remained. In interim, county changed zoning ordinance, reducing allowable units in remaining plat. Developer’s revised plat contained problems. Final approval denied. Without seeking variance, π sued.  

iii) Holding: Can’t address takings issue b/c claim not yet ripe.

iv) Test: 2-prong ripeness test – must pass BOTH elements for claim to be ripe:

(1) Must have obtained final decision from gov’t. (NOTE: Only for as-applied challenges!) 

(2) Must utilize state procedures provided for obtaining compensation first.

v) Rationale:

(1) No final decision given, therefore can’t determine whether there’s been a taking.

(i) Precedential cases:

(ii) π could have sought a variance or waiver (Hodel).
(iii) π had not yet submitted paln for development (Agins).

(iv) π had not sought approval for any other plan (Penn Central).

(b) Difference between whether administrative remedies have been exhausted and whether one must obtain a final administrative decision. The former deals with a definitive position. The latter deals with reviewing adverse decisions and obtaining remedies.

(2) State procedures already in place must be utilized.

(a) If state has provided a process for obtaining compensation and if the process yields compensation, then there’s no claim against the gov’t.

(3) ISSUES:

(a) Is Fed saying it doesn’t have power to resolve issues because the claim hasn’t actually ripened?

(b) Does this rule require any cause of action to be pursued prior to federal takings claim? (i.e., nuisance claims) OR does it limit it to state takings claims?

(c) Why should the landowner have the burden of pursuing litigation in state court when the wrong is a federal one?

(d) Does this implicate res judicata? Closely related claims must all be brought at the same time. 

(e) Collateral estoppel? Once a claim is brought in state court and resolved it cannot be brought again at the federal level.

(f) Is the federal courthouse door closed?

b) BUT COMPARE: Final decision element not strict. Once it’s clear what the decision will be, don’t have to pursue claim any further. Palazzolo v. Rhode Island (S. Ct. 2001) (Kenendy)

c) AND: Don’t have to pursue remedy in state court first. Dodd v. Hood River County (9th Cir. 1995) (p. 270)

i) Facts: Zoning ordinance changed to allow building construction only for necessary and accessory constructions. As applied challenge.

ii) Holding: Claim ripe. Rejects second prong of Williamson County – do not have to file in state court. Concerns about res judicata and collateral estoppel barring πs from reaching federal forum.

(1) Only reasonable for Federal court to deny on ripeness grounds when there is a reasonable prospect that state courts may adjust state law to avoid or alter the constitutional question.


3) HOW TO DEFINE THE RELEVANT PROPERTY INTEREST?

a) Property as one stick in a bundle – taking one stick is sufficient deprivation

i) Loretto v. Teleprompter (S. Ct. 1982) (Marshall) (p. 194) -  per se rule concerning physical occupation
(1) Physical occupation the most serious violation of the “sticks in a bundle.”

(a) Destroys right to exclude.

(b) Destroys control over use of property.

(c) Destroys right to transfer ownership.

(2) Amount of area invaded irrelevant – constitutional protection cannot depend on size of area occupied.

b) Property as the whole bundle of rights – taking one stick doesn’t take the bundle

c) Property only consists of actual land

i) Permanent regulation of property not a taking b/c π still has control of property and can control property. Mugler v. Kansas (S. Ct. 1887) (Harlan) (p. 156)

d) Must consider the “parcel as a whole” – can’t segment spatially
i) Penn Central v. City of New York (S. Ct. 1978) (Brennan) (p. 182)

(1) π argued: Air space is the relevant property to be considered. 
(2) Holding: Ct rejects. Takings jurisprudence does not divide a single parcel into discrete segments. Must consider the parcel as a whole.
ii) Palazzolo v. Rhode Island (S. Ct. 2001) (Kennedy) (handout week #4)

(1) NOTE that while court looked at parcel as a whole, it was only b/c that’s how it was argued in lower courts. Court may have been willing to define property differently!

e) Must consider parcel as a whole – can’t segment temporally
i) Stevens dissent in First English
(1) Majority allowed property to be segmented temporally. Regulation deprived all use for that time period.

ii) Stevens in Tahoe
(1) Must consider the property as a whole. Property has two aspects: the area and time of ownership. Can’t sever temporally.

f) Property as a function of what’s been granted by the gov’t

g) Property as legal rights regarding things – US v. GM (WWII warehouse case)

i) Monsanto – TS are property subject to compensation


4) WHAT’S THE CHARACTER OF THE TAKING?


a) Permanent physical invasion

i) Per se violation. Loretto v. Teleprompter (S. Ct. 1982) (Marshall) (p. 194)

(1) Physical occupation the most serious violation of the “sticks in a bundle.”

(a) Destroys right to exclude.

(b) Destroys control over use of property.

(c) Destroys right to transfer ownership.

(2) Occupation more severe than regulation.

(3) Amount of area invaded irrelevant – constitutional protection cannot depend on size of area occupied.

(4) EXCPETION: Not all permanent physical occupations are considered takings. If property endangering others, it’s not considered a taking (i.e., diseased cattle, property used in commission of crime, etc.) Ct. recognizes that state has right to “regulate housing conditions in general.”


b) Temporary physical invasion

i) Rule: Must pay compensation for temporary physical takings.

(1) Example: Taking warehouses during WWII.
ii) BUT: Loretto comment (footnote 12): Not every physical invasion is a taking... Temporary invasions subject to more complex balancing test to determine whether they are a taking.

c) Permanent regulatory

i) Permanent regulation of nuisances not a taking. Deferential standard of review. Mugler v. Kansas (S. Ct. 1887) (Harlan) (p. 156)

(1) Facts: State statute during prohibition declared manufacture of alcohol illegal. Places that manufactured alcohol called nuisances and closed. State filed to have ∆’s property declared a nuisance and closed.

(2) Holding: NO, not a taking. No compensation due.

(3) Rationale:

(a) Deference to the judgment of the legislature that alcohol poses a threat to welfare of people and is a nuisance.

(b) No one may rightfully do that which the law-making power declares to be prejudicial to the general welfare.

(c) Not ED, only a regulation on use. Does not disturb owner in the control of his property for lawful uses and does not restrict his right to dispose of the property.

(d) No vested right to produce alcohol, so it doesn’t matter that owners started making alcohol at the site before it was declared illegal.

(4) NOTES: 

(a) Described by J. Rehnquist in Penn Central as a “nuisance exception to the takings guarantee.”

(b) Some argue gov’t need not pay compensation for preventing harms, but should pay for extracting benefits.

(i) BUT it can be difficult to distinguish what’s a harm and what’s a benefit.

(ii) AND according to Coase Theorem, no one is at fault/no harmful or beneficial use – just two conflicting land uses.

ii) Permanent regulation of historical landmark not a taking under 3-part balancing test. Regulations substantially related to promotion of general welfare. Penn Central v. City of New York (S. Ct. 1978) (Brennan) (p. 182)

iii) Agins

iv) If permanent regulation deprives owner of all economically viable use of land, then it’s a taking. Lucas v. South Carolina Coastal Commission (S. Ct. 1992) (Scalia) (p. 198)

(1) Permanent regulation did not deny Π all economically viable use under Lucas test. Palazzolo v. Rhode Island (S. Ct. 2001) (Kennedy) (handout week #4)

(a) Facts: π’s company purchased property. State enacted wetlands legislation protecting wetlands from fill. Property then transferred from company to π. Two development applications denied. As-applied challenge.

(b) Holding: π not denied all economically viable use of land under Lucas. Remanded to consider takings issue under Penn Central.

(c) Issues:

(i) Is the case ripe?

1. ∆ argues π did not receive a final decision under Williamson County b/c he failed to explore other, lesser uses of the land.

(ii) Holding: YES, the case is ripe. While a landowner must give agency an opp’y to exercise its discretion, once it becomes clear that agency doesn’t have discretion or outcomes reasonably certain, claim is ripe. Don’t have to exhaust all possibilities. 

(iii) Is π barred b/c he came to the taking?

1. ∆ argues π had notice of earlier-enacted restriction and should be barred from claim.

2. Holding: NO, ∆ not barred just b/c he came to the taking. 

a. If a regulation is unreasonable, it doesn’t become less so by the passage of time or title. 

b. State’s proposal would allow it to put an expiration on the taking’s clause.

c. Π wouldn’t be able to transfer full interest in title. Loses right to transfer.

d. Laws don’t become background principles for future land owners by mere enactment.

e. NOTE: Majority claims to be not inconsistent with Lucas, but seems so. If the stick was never in your bundle of rights, then you can’t claim a taking?!

(iv) Was π denied all economically viable use?

1. ∆ argues π still able to develop upland portion of the property.

2. Holding: NO, π not denied all economically viable use of the entire parcel under the Lucas test. Parcel had value of $200,000.

3. NOTE: π tried to raise issue of what the relevant property interest was at the S. Ct. Ct. refused to entertain since π had not addressed the issue before.

(d) DISSENT (Scalia): Coming to the taking should have no bearing on determination. Knowledgeable/land savvy should be able to profit at expense of ignorant/risk averse.


d) Temporary regulatory

(1) Temporary regulation a taking. First English v. County of Los Angeles (S. Ct. 1987) (Rehnquist) (p. 288)

(2) Facts: π owned property within National Forest. Forest fire denuded hill upstream and subsequent rain caused flooding of π’s property – buildings destroyed. Interim ordinance adopted by ∆ prohibited rebuilding structures for preservation of health and safety. 

(3) Holding: Temporary regulations that deprive owner of all economically viable use can be taking.

(4) Rationale:

(a) Argument against calling temporary regulations a taking -- possible readings of Agins:

(i) Excessive regulations can never constitute a taking.

(ii) Even if can constitute a taking, only remedy available is an injunction against gov’t.

(iii) No compensation will be paid unless regulation deemed a taking and gov’t THEN decides to go ahead with regulation anyway. (i.e., doesn’t rescind)

(b) BUT Argument for calling it a taking:

(i) Doesn’t matter how it came about or whether or not the gov’t intended it to be a taking.

(ii) Self-executing clause of 5th Amendment.

(5) DISSENT (Stevens):

(a) Distinction between regulatory and physical takings.

(b) With regulatory taking, must consider diminution in value.

(c) 3 dimensions of the regulation to be considered:

(i) Depth: extent to which owner may not use the property in question.

(ii) Width: Amount of property encompassed by the restriction.

(iii) Length: Duration of the restriction.

(d) Property interest: Market value as a whole in fee simple absolute.

(6) NOTE: On remand, Cal. Court found NO TAKING.

(a) Ordinance for public safety (Mugler).

(b) Not a complete deprivation of value.
(7) BUT COMPARE: Temporary regulation not a taking. Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (S. Ct. 2002) (Stevens) (handout) pg 51 notes

(8) Facts: πs bought property around Lake Tahoe, intending to build homes prior to 1980. Agencies with jurisdiction over Lake area adopted Planning Compact in 1980. Temporary moratorium on all building around the Lake enacted while TRPA developed protective measures.

(9) Holding: NO, temporary moratorium on development not a per se taking under Lucas
(10) Issues:

(a) Can physical and regulatory invasions be treated equally?

(i) Holding: NO, not the same. While physical invasions a per se violation under Loretto, regulatory invasions must be considered on case-by-case basis.

(ii) Should taking be found based on deprivation of all economically viable use (Lucas rule)?

(iii) Π argues period of moratorium should be severed from period of ownership. Complete deprivation during 32 months of moratorium.

(iv) Holding: NO complete deprivation when consider property as a whole.

1. Lucas severely limited to cases when there has been a 100% deprivation.

2. Property consists of two aspects: the area and the time of ownership. Can’t sever temporally.

3. Otherwise, every planning delay would become a per se total deprivation for that time period.

4. Penn Central the appropriate test.

(b) Should exception be granted?

(i) Holding: NO, would apply far too broadly.

(11) DISSENT (Rehnquist):

(a) No distinction between temporary and permanent physical invasion.

(i) The law often changes, therefore nothing can be said to be permanent.

(ii) Land use regulations are not irrevocable, therefore never permanent.

(iii) Majority would allow takings determination to depend on how gov’t labeled the action. Gov’t not precluded from extending “temporary” regs indefinitely.

(b) First English support finding a temporary regulation can be a taking.

(c) The point is whether there has been a total deprivation of economically viable use.

(i) From land owner’s perspective there’s no difference between temporary or permanent, physical or regulatory takings.

(ii) Would allow gov’t to do by regulation what it cannot do through ED.

(d) DISSENT (Thomas): Temporary nature of regulation should go to amount of compensation, NOT the question of whether there’s been a taking at all.


5) FOUR CURRENT TESTS


a) As-applied challenges. 3-part balancing test. Penn Central v. City of New York (S. Ct. 1978) (Brennan) (p. 182)

i) Facts: NY Historic Landmark law provides special status to π’s building—changes to building façade require special approval. π wants to build a 55-story office building on top of RR station. Permit denied on aesthetic grounds. π did not submit alternative proposals or try to transfer development rights.
ii) π argued: 
(1) Law was a total taking of their property interest in airspace; or
(2) Considering the property as a whole, the law substantially diminished the value of the land in order to confer benefits on the public.
iii) Holding: No taking. Reasonably related to promotion of general welfare and did not diminish all economically viable use.
iv) Test: 3 part balancing test
(1) What is the economic impact on the claimant?

(2) Were there Reasonable Investment Backed Expectations (RIBE)?

Was there reliance or a promise?

(3) What is the character of gov’t action?

Some viewed as more serious than others (i.e., physical invasions vs. regulatory controls).

v) Rationale:
(1) Economic impact in claimant: 
(i) What is the relevant parcel? *** CRITICAL to determining whether there has been a complete diminution in value. ***
(ii) π argues that air space is the relevant property to be considered. Ct rejects. Takings jurisprudence does not divide a single parcel into discrete segments. Must consider the parcel as a whole.
(iii) π argues value significantly diminished. Ct. rejects. 
1. Just b/c owners of historic landmarks more burdened than the rest of the population doesn’t mean there’s been a taking. Even π benefits from preserving historic landmarks.
2. π may be able to build smaller structure – hasn’t applied for permit yet, so doesn’t know if all air rights have been diminished.
3. π has the opportunity to transfer air space development rights to other parcels in the area, so not completely diminished.
(i) NOTE: How great must the diminution be before it’s considered a taking under this test? Is 95% reduction a taking?
(b) Extent of investment backed expectations:

(i) Expectations remain the same as always – π can continue to use the property as it has always been used.
(c) Character of gov’t action:
(i) Not a physical invasion.
(ii) Landmark preservation reasonably related to promotion of general welfare.

b) Usually facial challenges. 2-part test. Agins v. City of Tiburon (S. Ct. 1980) (p. 217, 218, 289)

i) Facts: City down zoned area on slope. Owners of 5-acre parcel brought suit claiming that downzoning had lowered property’s economic value and was a taking.

ii) Issue: Facial challenge to city zoning ordinance.

iii) Taking if either prong not met. Test: 
(1) Must substantially advance legitimate state interest (from Nectow).

(2) Must not deny an owner of all economically viable use of the land (from Penn Central).

iv) Holding: Mere diminution in value not sufficient to constitute taking.

v) NOTE: Does this mean that there are no temporary regulatory takings b/c they are for a legitimate state interest and are not a complete diminution in value?


c) Per se test. Permanent physical invasion. Loretto v. Teleprompter (S. Ct. 1982) (Marshall) (p. 194)

i) Facts: NY law that landlords must allow cable company to install cable on rented buildings. Only a very small invasion. Benefit clearly outweighed the burden.

ii) Issue: Is this minor, but permanent, physical invasion a taking?

iii) Holding: YES, a taking. 

iv) Rule: Any permanent physical invasion a taking – public good, amount of invasion, degree of harm all irrelevant.

v) Rationale: Character of the governmental action (from Penn Central) dispositive when it’s a physical occupation. Per se violation.

(1) Physical occupation the most serious violation of the “sticks in a bundle.”

(a) Destroys right to exclude.

(b) Destroys control over use of property.

(c) Destroys right to transfer ownership.

(2) Occupation more severe than regulation.

(3) Amount of area invaded irrelevant – constitutional protection cannot depend on size of area occupied.

(4) NOTE: Temporary physical invasions not per se violations! Temporary invasions subject to Penn Central balancing test.

vi) BUT not all permanent physical occupations are considered takings. If property endangering others, its not considered a taking (i.e., diseased cattle, property used in commission of crime, etc.) Ct. recognizes that state has right to “regulate housing conditions in general.”


d) Per se test. Only uses 2nd prong of Agins test. Lucas v. South Carolina Coastal Commission (S. Ct. 1992) (Scalia) (p. 198)

i) Facts: π bought two lots on coastline of SC, intending to build residence. Legislature then enacted regulation prohibiting construction seaward of baseline. Purpose to protect against erosion. No exceptions allowed. Act barred π from constructing anything on property ($0 value).

ii) Issue: Can a regulation constitute a taking?

iii) Holding: YES

iv) Test: When a taking will be found:

(1) Permanent physical occupations (Loretto per se rule)

(2) Regulation denies all economically beneficial or productive use of land (cites Agins, Nollan)

v) Rationale:

(1) Denying all economic use equivalent to a physical occupation.

(2) Notes the difficulty in distinguishing harm from benefit. Dumps noxious use analysis – first prong of Agins.

(3) What’s the property interest?

(a) Footnote 7: Rule in Agins doesn’t make clear.

(b) Might have to consider reasonable investment backed expectations.

(c) Ct. doesn’t have to address in this case since π lost all use of entire parcel.

(4) EXCEPTION to this per se rule: State’s property and nuisance law already in place controlling.

(a) Burden shifts once prong met. To win this case, Coastal Commission must prove that state’s existing nuisance law prohibits the type of activity π wants to engage in.

vi) CONCUR (Kennedy): Nuisance law too narrow an exception and too static. State should be able to develop regulations as times change. 

vii) DISSENT (Stevens): 

(1) Rule is wholly arbitrary – landowner who loses 95% of value not compensated, while landowner that loses 100% value is compensated ?!

(2) Freezes state’s common law.


6) WHAT IF YOU CAME TO THE TAKING?

a) No taking where government disclosed trade secrets that Monsanto had been required to submit b/c Monsanto was on notice that the disclosure might occur at the time it applied for he registration. Ruckelshaus v. Monsanto (S. Ct. 1984)

b) BUT COMPARE: Landowners rights not altered b/c they acquired land after the regulation they challenged was in effect. Nollan v. Coastal Commission (S. Ct. 1987). Pg 12 notes.

c) AND: Claimant not precluded from takings claim merely b/c acquired land after regulation came into effect. Palazzolo v. Rhode Island.
i) If regulation unreasonable, doesn’t become less so based on passage of time or title.

ii) Otherwise, states could put an expiration on the takings clause.

iii) Wouldn’t be able to transfer full interest in title.

iv) NOTE: O’Connor comment that coming to the taking affects “reasonable investment backed expectations” element.

d) Lucas questions – Does exception created in Lucas bar coming to the taking?

i) Inherent limitations on title create exceptions from requiring compensation. 

ii) Can the regulations that existed prior to the landowner acquired the property be considered a limitation on title, thereby barring compensation?

iii) State courts have been willing to say yes.


7) WHAT IF YOU’RE A NUISANCE?

a) Nuisance or Noxious Use Exception

i) Land use regulations pursuant to police power (protecting public health, morals, safety, and welfare) upheld against substantive due process attack if it had a rational relationship to a legitimate government interest. Police power regulation that prevents harm to public is not a taking. Nollan.
ii) BUT NOTE: Brennan’s footnote 30 in Penn Central reclassifying cases not a preventing “noxious” use, but as implementing policy expected to produce widespread public benefit. 

b) Nuisance exception to requirement of compensation. Deferential standard of review. Mugler v. Kansas (S. Ct. 1887) (Harlan) (p. 156)

i) Facts: State statute during prohibition declared manufacture of alcohol illegal. Places that manufactured alcohol called nuisances and closed. State filed to have ∆’s property declared a nuisance and closed.

ii) Issue: Is this a taking w/o compensation?

iii) Holding: NO, not a taking. No compensation due.

iv) Rationale:

(1) Deference to the judgment of the legislature that alcohol poses a threat to welfare of people and is a nuisance.

(2) No one may rightfully do that which the law-making power declares to be prejudicial to the general welfare.

(3) Not ED, only a regulation on use. Does not disturb owner in the control of his property for lawful uses and does not restrict his right to dispose of the property.

(4) No vested right to produce alcohol, so it doesn’t matter that owners started making alcohol at the site before it was declared illegal.

v) NOTES: 

(1) Described by J. Rehnquist in Penn Central as a “nuisance exception to the takings guarantee.”

(2) Some argue gov’t need not pay compensation for preventing harms, but should pay for extracting benefits.

(a) BUT it can be difficult to distinguish what’s a harm and what’s a benefit.

(b) AND according to Coase Theorem, no one is at fault/no harmful or beneficial use – just two conflicting land uses.

c) BUT COMPARE: Not a legitimate interest. Stricter standard of review. Pennsylvania Coal v. Mahon (S. Ct. 1922) (Holmes) (p. 162)

i) Facts: π signed an agreement that ∆ could mine coal under their property. But state statute passed subsequently prohibited mining coal if it would cause subsidence. π sought injunction.
ii) Issue: Can the police power extend to protection against subsidence? π argues a taking of right to mine coal.
iii) Holding: No, police power can’t be used here – not a legitimate interest. Statute took coal company’s property rights.
iv) Rationale: 
(1) Considered extent of diminution of fair market value of the property—here it took the entire support estate (defined by PA law as a separate property estate)—something that ( had contracted away, anyway.

(2) If a regulation goes too far it will be recognized as a taking. (** Is this a balancing test?)
(3) Strong public desire to improve public condition doesn’t warrant taking w/o compensation. Must use ED.
(4) Didn’t discuss Mugler.
v) DISSENT (Brandeis): 
(1) Based on Mugler, restrictions imposed to protect public health, safety and welfare not a taking. State merely prohibiting a noxious use.
(2) Questioned the relevant property interest – argued entire holding owned by coal company the relevant interest.
d) Nuisance exception if regulation inheres in title itself, in the restrictions that background principles of law place upon land ownership. Lucas v. South Carolina Coastal Commission (S. Ct. 1992) (Scalia) (p. 198) 

EMINENT DOMAIN

1) General rule: Deference to legislature to determine what’s a public purpose. If not public purpose then government can be enjoined.
a) Expanded scope of public purpose. Berman v. Parker (S. Ct. 1954) (Douglas) (p. 1012)

i) Facts: Determined that slums in DC injurious to public health, safety and welfare. Attempt to acquire urban slums through eminent domain, clear area and then sell to private entities for redevelopment. πowns a department store in area to be acquired through ED.
ii) Issue: Substantive DP claim – as applied challenge arguing not for “public use”; didn’t further “legit. gov. purpose”.  - Property cannot be taken through ED for private purpose and put into hands of private citizens. Making the area more attractive not a legitimate public purpose.
iii) Holding: Ct. found for ∆ federal agency.
iv) Rationale: Both claims were equivalent so both got rational basis. Legislature has great deference to determine what’s a legitimate public purpose. Role of the judiciary extremely narrow.
(1) Expanded the scope of welfare: “spiritual as well as physical, aesthetic as well as monetary, beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled.”
(2) Taking of private property for subsequent private redevelopment is ok – redevelopment doesn’t have to be piecemeal, lot by lot, building by building under the 5th Amendment of Const.
b) Public use doesn’t mean use of the public. Hawaiian Housing Authority v. Midkiff (S. Ct. 1984) (O’Connor) (p. 1015)

i) Facts: Hawaiian land ownership system resulted in very small number of land owners. Results: most people renting the land under their home, skewed market, inflated prices. State Land Reform Act forced land owners to sell land to gov’t. Gov’t then broke up and sold to individual home owners.

ii) Issue: Substantive DP claim: Action of gov’t not for a legitimate public purpose b/c property being sold to private individuals.

iii) Holding: Statue upheld.

iv) Rationale:

(1) “Public use” does not have to mean that land taken through ED is for “the use of the public.”

(2) Sufficiently rational basis for Act – housing market concerns. 

(3) Court doesn’t need to decide whether method chosen is the “best” or the most likely to work.

v) Purely private takings exception pg. 1017.

c) Boosting economy a public purpose. Poletown Neighborhood Council v. City of Detroit (Mich. 1981) (p. 1017)

i) Facts: White ethnic neighborhood acquired through ED and cleared in order to allow expansion of GM plant. City interest in providing jobs.

ii) Holding: Use of ED upheld.

iii) Rationale: City’s announced purpose of strengthening its economic base a sufficient public use.

d) BUT COMPARE: Redevelopment not a public purpose. State courts are less deferential. In re Seattle (Wash. 1981) (p. 1018)

i) Facts: City wanted to acquire block of downtown property to enable private group to develop retail shopping center.

ii) Holding: Use of ED overturned.

iii) Rationale: 

(1) City lacked authority to use ED for this purpose.

(2) Redevelopment to bolster private retail trade not a constitutional public use.

iv) States less likely than Feds to find acceptable public use – less deferential.

For c and d – these  are state decision under state constitutions.


NONCONFORMING USES (p. 219)

1) Nonconforming use: use, though lawful when initiated, is now unlawful.

a) Originally thought that nonconforming uses would whither away over time. In actuality often end up flourishing b/c there’s no competition and high demand.

b) Amortization period: period of time in which property owner allowed to either comply or end use.

i) Unreasonable and unconstitutional to require immediate compliance.

ii) Not all cts. support amortization, though.

(1) Critiques of amortization: deters investment in the property, results in deterioration.

iii) Reasonableness of amortization period – consider:

(1) Balancing harm to individual against benefit to the public, 

(2) Period required to recover investment, 

(3) Normal useful life of a structure, 

(4) Non-financial interests.


SUBDIVISION REGULATIONS, BUILDING CODES AESTHETIC CONTROLS (p. 475)

1) SUBDIVISION REGULATIONS (p. 476)

a) Subdivision: definition varies from state to state.

i) California: Division of improved or unimproved land for purpose of sale, leasing or financing whether immediate or in the future.

ii) Subdividing is an adjudicative act – findings required.

b) Right to subdivide not the same as right to build. 

i) Avco Community Developers v. South Coast Regional Commission (Cal. S. Ct. 1976) (Mosk) (handout)

(1) Required building permit, substantial reliance and good faith before rights vested.

ii) Frustration at Avco outcome led to:

(1) Development Agreements and Vesting Tentative Maps


VESTED RIGHTS (p. 219, 499)

1) Vested rights: similar to equitable estoppel – landowner relied and the gov’t changed the rules – at what point in development process do you have a right to finish project.

a) Rules not the same for when rights vest:

i) Some states require developed to have acquired building permit others only require a building permit have been filed.

ii) Different degrees of reliance.

iii) Some require good faith reliance and substantial expenditure.

2) Strict application of what’s required for rights to vest. Avco Community Developers v. South Coast Regional Commission (Cal. S. Ct. 1976) (Mosk) (handout)

a) Facts: π developer owns property which it was planning to subdivide. Began some development (grading, storm drains, culverts, etc.) but had not finished grading and had not applied for or received building permit. Coastal Zone Act required builders in coastal zone to obtain permit for construction. Exception granted if builder had vested right prior to 2/1/73.

b) Issue: Did π have a vested right even though it had not obtained a building permit?

c) Holding: NO, no vested right. Though π relied on gov’t’s overall approval of subdivision, CA rule requires that π have obtained a building permit, substantial reliance and good faith.

d) Rationale:

i) π had no details as to what was to be built.

ii) Issuance of building permit discretionary, not ministerial, therefore gov’t not compelled to grant.

iii) No exceptions for PUDs. 

iv) Allowing rights to vest merely on subdivision would impair gov’t’s ability to control land use policy.

e) Developer agreements – leg. created these agreement to avoid waste.

3) Developer’s rights vest when last step necessary has been completed. City of West Hollywood v. Beverly Towers (Cal. 1991) (p. 499)

a) Facts: ∆ had obtained final subdivision map approval to sell condos before City enacted new regulations limiting conversion of rental housing to condos. ∆ delayed actual construction and City sought injunction.

b) Holding: ∆ has vested right to build. Rights vest from the date of approval. ∆ had done the last step necessary at the time to commence conversion to condos. 

4) Vesting Tentative Maps: Gives developer a vested right to proceed w/ development, including right to obtain all necessary building permits and discretionary approvals, in accordance w/ laws at time application for tentative map complete.
a) One bight at the apple rule: If local gov’t has ability to impose condition at time of deciding on tentative map and declines, can’t later impose on developer when applying for building permit.

b) California Statutes re Tentative Maps and Vesting Tentative Maps (handout week #8) 

i) Tentative maps must be consistent w/ general plan. 

ii) For 5 years after approval of tentative map, city can’t require other conditions for approval of permit.

(1) EXCPETIONS: Can impose new conditions if:

(a) Failure to do so would pose health or safety risk.

(b) Condition required to comply w/ state or federal law.

iii) To approve a tentative map, applicant shall have:

(1) Initiated proceedings via ordinance, resolution or motion.

(2) Published notice.

c) California Grounds for denial of tentative map:

i) Not consistent w/ general plan.

ii) Design or improvements inconsistent w/ general plan.

iii) Site not suitable for proposal.

iv) Improvement likely to cause substantial environmental harm (unless finding of overriding consideration in CEQA)

v) Likely to cause serious public health problems.

vi) Interferes w/ public easements.

DEVELOPMENT AGREEMENTS

1) Development Agreements: contracts between developed and government, give the developer a “freeze period” during which subsequently enacted laws will not be applied to developer’s project.

a) Arose out of critique of the results in Avco
b) NOTE: Still doesn’t protect developers from state and federal regulatory changes.

c) CONCERNS: 

i) Do development agreements bargain away the police power?

ii) What rights do neighbors have to participate in the process?

2) Calif Gov’t Code: Development Agreements (handout week #4)

a) Agreements subject to periodic review to assure good faith compliance.

b) Agreements must be fairly specific.

c) Rules and regulations in force at the time of agreement are those to be followed.

d) Agreements are modified or suspended as needed to comply with state and federal law.

e) Agreements must be consistent w/ general plan.

3) Differences between Vesting tentative maps and development agreements:

	Vesting Tentative Map
	Development Agreement

	Gov’t required to issue if standards met
	Gov’t not required to issue

	Rights vest when applied for
	Rights vest when agreement executed

	Adjudicative
	Legislative

	Not subject to referenda
	Subject to referenda

	Limited duration
	Not limited duration

	Freezes standards BUT doesn’t mean you automatically get approval
	Automatic approval



OFFICIAL MAPS

1) Official maps: maps of future streets for undeveloped areas.
a) Municipal Planning Enabling Act: Not required to pay compensation if person decides to build over area of future street.

b) Variations among states:

i) Some require official map

ii) Some don’t require official map BUT if you have one, subdivision regulations must be consistent.

iii) Some restrict building on areas of proposed future streets.

2) No compensation for building on proposed public street site after it has been designated as such. In re Furman Street (NY 1836) (p. 476)

a) Facts: Property owner argues should be compensated not only for property taken but also for buildings on property.

b) Holding: No compensation required.

i) Π was admonished ahead of time that he would not be compensated for new buildings.

ii) Even if required compensation – no requirement that compensation be made in $. The benefit to π of having streets is greater than the loss of right to build.

c) GROUNDS FOR REJECTING (p. 504)

d) NEIGHBORS’ RIGHTS (p. 508)

e) UNREGULATED SUBDIVISIONS (p. 511)

f) RIGHTS OF LOT PURCHASERS (p. 515)

3) STREAMLINING THE REGULATORY PROCESS (p. 598)

4) AESTHETIC REGULATION (p. 557)

a) SIGN CONTROLS

i) Metromedia v. City of San Diego (p. 560)

ii) City of Ladue v. Gilleo (p. 574)

b) ARCHITECTURAL REVIEW

i) Anderson v. City of Issaquah (p. 579)

ii) Ex rel. Stoyanoff v. Berkeley (handout)

c) HISTORIC PRESERVATION

i) State by Powderly v. Erickson (?) (p. 585)

ii) Rector of St. Bartholomew’s Church v. City of New York (?) (p. 589)

iii) ASP Associates v. City of Raleigh (p. 592)

FINANCING THE URBAN INFRASTRUCTURE (p. 731)

1) SPECIAL ASSESSMENTS (p. 734)

a) McNally v. Township of Teaneck (p. 734)

b) Louisville v. Barber Asphalt Paving (p. 737)

c) Heavens v. King County Rural Library (p. 744)

2) DEVELOPMENT EXACTIONS (p. 751)

a) Nollan v. California Coastal Commission (p. 764)

b) Dolan v. City of Tigard (p. 770)

c) Ehrlich v. City of Culver City (p. 785)

d) San Remo Hotel v. City of San Francisco (p. 266)

e) West Park Avenue v. Township of Ocean (?) (p. 796)

f) Centex Real Estate v. City of Vallejo (?) (p. 807)

3) MUNICIPAL DUTIES TO PROVIDE SERVICES (p. 810)

4) EASING THE FISCAL PRESSURE ON MUNICIPALITIES (p. 826)

NEPA/CEQA

DISCRIMINATORY LAND USE CONTROLS (p. 827)

1) DISCRIMINATION AGAINST THE POOR (p. 846)

a) San Antonio v. Rodriguez
b) James v. Valtierra (handout)

c) Morales v. Haines (handout)

2) DISCRIMINATION AGAINST RACIAL AND ETHNIC MINORITIES (p. 828)

a) Village of Arlington Heights v. Metro Housing (p. 833)

b) Washington v. Davis (p. 835)

c) US v. Yonkers and Atkins v. Robinson (p. 838)

d) Hawkins v. Town of Shaw (p. 810)

3) DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES (p. 855)

a) City of Cleburne v. Cleburne Living Center (p. 856)

b) Smith v. City of Taylor (p. 863)

4) DISCRIMINATION AGAINST UNCONVENTIONAL HOUSEHOLDS (p. 848)

a) Village of Belle Terre v. Boraas (p. 848)

b) Moore v. City of East Cleveland (p. 850)

c) City of Santa Barbara v. Adamson (handout)

5) FEDERAL FAIR HOUSING ACT

a) Town of Huntington v. Huntington Branch, NAACP (handout)

b) Smith v. City of Taylor (p. 863)

THE LAND DEVELOPMENT PROCESS (p. 1)

e) THE REGULATORS: LOCAL GOVERNMENTS (p. 34)

i) Home Rule Provisions of the California Constitution (handout)

MARKETS AND PLANNERS

f) PLANNING, PLANNERS, PLANS

i) COMPREHENSIVE PLANS

c) California Statutes Requiring General Plans and Consistency (handout)

REGIONAL OBLIGATIONS OF MUNICIPALITIES (p. 875)

1) OBLIGATIONS TO CONSIDER THE NEGATIVE SPILLOVER EFFECTS OF USES LOCATED NEAR MUNICIPAL BOUNDARIES (p. 877)

a) City of Del Mar v. City of San Diego (p. 880)

2) OBLIGATIONS TO CONSIDER REGIONAL NEEDS FOR LOCALLY UNDESIRABLE LAND USES (p. 887)

a) Beaver Gasoline v. Zoning Board of Borough of Osborne (p. 896)

3) OBLIGATIONS TO ALLOW (OR PROVIDE) LOW- AND MODERATE-INCOME HOUSING (p. 911)

a) NAACP v. Mount Laurel (I) (p. 913)

b) NAACP v. Mount Laurel (II) (p. 925)

c) Hills Development v. Township of Bernards (p. 935)

4) MUNICIPAL OBLIGATIONS TO ACCOMMODATE PRESSURES FOR REGIONAL GROWTH (p. 956)

a) MORATORIA

i) Associated Home Builders v. City of Livermore (p. 966)

b) GROWTH PHASING PROGRAMS

i) Golden v. Planning Board of Town of Ramapo (p. 976)

c) RATE OF GROWTH/QUOTA PROGRAMS

i) Construction Industry v. City of Petaluma (p. 983)

d) URBAN GROWTH BOUNDARIES (p. 989)

5) NEW URBANISM (handouts)
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