Legal Profession

Steele – Fall 2001
I) Introduction

a) Basic Ethics Concepts

(1) Meta-Ethics: concerns moral concepts

(2) Normative Ethics: explores arguments about moral values

(3) Applied Ethics: analyses concrete issues: i.e. abortion, affirmative action, or privilege against self incrimination. 

(4) Professional Ethics: study of applied ethics in context of a particular occupation. In studying these you can analyze existing rules (positive ethics) or you can critique them (critical ethics) or both. 

b) Two Branches of Normative Ethics
(1) Consequentialism: analyzes results of actions

(a) a thing is good if it leads to good results

(b) Utilitarianism: most common consequentialist theory

1. Measures the morality of an act or a rule by measuring the consequent happiness (or utility). s

2. Act Utilitarianism: analyzing the consequences of specific acts 

3. Rule Utilitarianism: argues that an act is good if it would be considered good under a system of rules that, if followed by everyone would maximize happiness. 

4. How should we measure happiness?

a. Classical act utilitarianism: measure act’s effect on total happiness

b. Average Act Utilitarianism: measure act’s effect on average happiness

(2) Deontological Ethics: emphasize the need to conform to universal rules of rights and duties.  

(a) a thing is good if it is just, if it fulfills your duty

(b) Don’t care about consequences or happiness

(c) Judge the inherent nature of the act

1. Kant: says each person imbued w/ reason and thus has capacity of acting in accordance w/ universal rules

a. Each person would, upon reflection, agree that life must be lived according to universal rules – this is imperative regardless of level of consequent happiness: an action done from duty derives its moral worth not from the purpose which is to be attained by it but from the maxim by which it is determined. 

b. Formula of the end in itself: act in such a way that you treat humanity, whether in you or in another, as an end and never simply as a means. 

2. Deontologist: might argue that lying is always bad, even if it sometimes has good consequences; or that as matter of duty atty should maximize client’s autonomy even if client is death row inmate who wants to speed up his own execution

(3) Virtue Ethics: these are less concerned w/ acts than w/ the virtues (or the excellences) of the actor. 

(a) Aristotle’s theory of right action – that virtue can be attained by  practicing virtue and that right action follows from the practice of virtue

(b) Aristotle: eudemonia (sometimes translated as happiness, steele says its closer to living well or flourishing). 

1. To achieve eudemonia you must develop and practice the virtues appropriate for your role. 

2. As Atty those include practical judgment, courage in advocacy, an ability to make detached evaluations of potential arguments, confidentiality, etc. Each virtue is defined as a mean point btwn excesses. Btwn those excesses lies the golden mean. 

3. You will learn the good by doing the good and will become good by habitually doing good. 

4. Aristotle: ethics is doing the right thing. Every virtue has a golden mean, we don’t want too much or too little.

c) Laws governing the practice of law

(1) Ethical Codes 

(a) Cannons & such in the first model code of professional responsibility
1. Contains cannons (concepts and norms); Ethical Considerations (aspirational in character) and Disciplinary Rules (mandatory)

2. Still used in some states instead of:

3. High moral principles brought in for lawyers – were very aspirational and exhortatory. They tried to convince you that this was how you should be.

(b) ABA Model Rules of Professional Responsibility – used since 1983 

1. adopted in most states. a few still use model code. 

2. dropped much of the aspirational stuff.

(c) CA: State Sup. Ct acted through commission promulgates CA Rules of Professional Conduct
1. Based in part on model code

2. Generally the judiciary issues the ethics codes –t his is what happens in CA

(d) Various specialized ethical codes (from criminal law, family law, judges etc.). 

(2) ALI’s Draft Restatement of Law Governing Lawyers (drafted 1986)

(a) Broad proposed restatement – includes revisions

(b) Steele thinks will have a big impact during our careers

(c) finally came out over summer (current version)

(3) Ethics Committee Opinions

(a) Various committees issue opinions in response to atty inquiries

(b) Largest is ABA commission on ethics and professional responsibility

(c) Often cited in judicial opinions and used by attys to regulate themselves 

(d) Has been much criticism over their quality

(e) CA has the State Bar Committee in Professional Responsibility and Conduct and various county based committees

(4) Common law 

(a) Concerning Attys & Clients, agents & Principles, fiduciaries, privileges (work product and atty / client) , evidence, and negligence

(b) Usually codified but courts usually construe them in common law fashion

(5) States and Rules of civil procedure

(a)  Courts also tend to respect power of legislature of reasonable degree of control over practice of law

(b) States usually have regulatory state governing practice of law

1. CA business & professional code Section 6000, et seq – CA Bar Statute. 

(c) Civ Pro codes (state) also regulate litigation attys and provide sanctions in some circumstances. 

(d) Fed level – lots of statutory law governing lawyers. 

1. I.E. regarding disqualification and discipline of fed judges.

2. Fed Rules of Civ Pro: some of these regulate atty conduct. I.E. rule 11 (pleasdings / papers signed by atty); 26 (disclosure before trial); also rule 37

(6) courts 

(a) To some degree at fed level and more so at state level courts have inherent authority to regulate conduct of attys appearing in courts

(b) Most state Sup. courts selected ethical codes governing practice w/ in the state and most fed courts have by local rule adopted ethical code in force in state it sits in. 

(7) Private Norms of Conduct

(a) Law firms have rules about conflicts of interest & other risk management issues

(b) Often driven by insurance considerations What does your insurer tell you to do?

1. This can be a big thing, b/c everyone wants malpractice insurance.

(8) Current Hot Topics

(a) ABA has proposed a liberalization of when you can reveal client confidence.

(b) Also backed a proposal prohibiting lawyers from having sex w/ clients

(c) What about multidisciplinary practice? And how about multi-jurisdictional practice?s

d) Does the role of an atty let you do bad things? (Role Morality) 

e) Moral Accountability: Does an atty vouch for the morality of client’s behavior?
(1) The Remains of the Day: a role-relative, person-independent approach
(2) Representing Credit Suisse: What does that representation mean about the firm?
(a) Model Rules: a lawyer’s representation of a client … does not constitute an endorsement of the client’s political, economic, social, or moral views or activities. 
(b) You can make contracts to limit the course of your representation.
(c) Conflicts of interest – loyalty. This is almost always on the exam.
(3) Cookie Adolfi case: Vouching in the eyes of the jurys
f) Are you acctable for what your client does? (same as above)
(1) Some attys say yes, with pleasure, others may not approve but defend clients’ rights
(2) Partisanship
(a) versus PI: how does this affect the interest of the parties?
(3) Most important ethics choice is career choice.
II) The Formation & Termination of the Attorney-Client Relationship

a) Turn to some degree on lawyer’s understanding that someone has relied on his/her advice

(1) Tort v. K

b) Restatement Section 14: Formation of a client-lawyer relationship

(1) A relationship of client and lawyer arises when:

(a) a person manifests to a lawyer the person’s intent that the lawyer provide legal services for the persion; and either

1. the lawyer manifests to the person consent to do so; or

2. the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; or

(b) a tribunal w/ power to do so appoints the lawyer to provide the services

c) Formation / termination of atty client relationships

(1) Instances when existence of relationship is litigated include:

(a) legal malpractice lawsuits

(b) client’s attempt to be compensated form a client’s security fund

(c) atty’s attempt to claim an atty’s lien

(d) attempt by 3rd party to establish atty’s authority actual or apparent, to bind the client

(e) petition to appropriate authorities to have atty disciplined

(f) evidentiary matters relating to the atty-client privilege

(2) Most jurisdictions require a legal malpractice P to prove the existence of an atty – client relationship

(3) BUT ana atty’s dutymay extent to third persons who are not clients

(4) Ethical codes / regulatory statutes don’t say much on basic issue of how these are created. Had to search caselaw. 

(a) most attys ultimately took the view that it is based on the reasonable reliance of a potential client.

(b) See section 14 of restatement. 

(5) DO cover incidentals of formation in some detail: CA Bar Act sections 6146-49: put limits on medical malpractice contingency recoveries, governs contingency arrangements in general, and specifies when written fee agreements are required.

(6) Commencing Relationship

(a) The reasonable expectations of the client govern the existence

(b) Attorneys habitually stumble at the beginning of relationships by not clarifying whether a relationship has begun; by not clarifying who the client is; by not clarifying what the scope of the engagement is; etc
(7)  Togstad Case – MN Court

(a)  D atty found negligent which caused P to not be able to sue in med mal case where SOL ran. D told P there was no case, but did not tell her of the 2 yr SOL, which ran before she went to another atty. It is alleged D failed to conduct adequate research before giving a legal opinion on the case, and that P relied on D’s opinion forming an atty client relationship. Witnesses from both sides said D should have at least checked hospital records and consulted with expert before giving opinion. 

(b) Held for P at trial and on appeal.  P went to D for legal advice and relied on D’s opinion. D failed to tell her of the SOL or to go to get advice from another ATTY. D also did not tell P he lacked expertise in med mal field. 

(c) Rule: For legal malpractice  of this type four elements must be shown: 

1. that an atty-client relationship existed

2. that D acted negligently or in breach of contract

3. that such acts were the proximate cause of P’s damages

4. that but for D’s conduct P would have been successful in prosecution med mal claim

(d) Can analyze legal malpractice on tort or contract theory

1. Under negligence approach must be shown that D rendered legal advice (not necessarily at someone’s request) under circumstances that made it reasonably foreseeable to the atty that if such advice was rendered negligently the persosn receiving it might be injured thereby. 

a. stated another way, under tort theory an atty-client relationship is created whenever a person seeks and receives legal advice from an atty in circumstances in which a reasonable person would rely on susch advice. 

2. Contract analysis requires rendering of legal advice pursuant to another’s request & the reliance factor, in this case, where the advice was not paid for, need be shown in the form of promissory estoppel. 

(8) In almost all jurisdictions you can only sue for malpractice if there was an attorney client relationship. There may be some questions regarding the duty of confidentiality, which may preceed the attorney client relationship.

(9) test for whether there was an attorney client relationship: If there was an express or implied contract, mutual assent, a meeting of the minds than there was an attorney client relationship.

(a) Togstad case is somewhat important b/c it sheds some light on the ways attorney's handle this well or don't handle it well.

d) Hypothetical 2.1
(1) Attorney's mistakes: Not clear if he represents 1 or 2; Casual legal opinion; She offered a retrained and he said don't worry about it now but you might need to pay one later - its left open regarding fees; He kept the folder of docs w/out looking at it; Put it in writing; Perhaps have them sign a disclaimer; Interviewing the two potential clients at once; He says he's a "specialist" in family law - this is a big risk in CA

e) Notes RE Letter on page 32

(1) You are NOT required to tell client about statute of limitations when refusing to take their case.

f) Who is the Client?  Client Identity Issues

(1) The need to ascertain the identity of the client

(2) Natural person clients

(a) Burger-Mancias hypo

(3) Organization as client (MR 1.13; CRPC 3-600)

(a) Hard b/c legal fictions, is actually natural persons

(b) Does representing a "whole" make you counsel for the "parts"?

1. Normally, when representing a corporation, you don't automatically represent the officers or directors, and taking affirmative steps to represent an officer, director or employee may, depending on the facts, create a conflict with your representation of the corporation.

2. Representing partnerships is more complicated.  Depending on the size, sophistication, number of contacts with individual partners, and the nature of the contacts with individual partners, your representation of the partnership may or may not entail a representation of individual partners.

(c) Does representing a "part" make you counsel for the "whole"?

(d) Can you represent both the whole and the parts?

1. Would that raise a conflict?

2. Could that conflict be waived?

3. You would have to share one joint-client's confidences with the other joint-clients.

(e) Corporations

1. Still have to ask who one is representing

a. A subsidiary or a conglomerate?

2. Don’t rep the officer or dir personally; could create a conflict

(f) Partnerships are difficult

1. Esp small ptnerships where representing them with lots of personal contact, and then have to sue one of them

(g) Can you represent the whole and the part, the officer and the corp?

1. Maybe 

g) What is the Scope of the Representation?

(1) Defining matters you do represent the client on.

(a) Be detailed on what you represent them on…

(2) Excluding other matters you don't represent the client on.

h) Do I have duties to non-clients?

(1) Even where you have no atty-client relationship, you may have duties to non-clients

(2) When atty has communications w/ non-client re: possibility of taking on representation of non-client, the atty owes a duty of confidentiality to prospective client. 

(3) Atty owes a duty of confidentiality to former clients

(4) Atty may owe a duty of professional competence to a select group of persosns who are intended beneficiaries of the atty’s representation of the client. 

(a) Rule typically applies narrowly to where a trusts and estates atty is hired to drafy a will so client’s wealth is transmitted to intended beneficiaries. 

i) When is the relationship over? 

(1) Determining when relationship ends can be crucial b/c:

(a) it can affect when SOL for malpractice begins to run

(b) it can extringuish most of an attys duties to client – but not confidentiality

(c) it enables the atty to commence some relationships adverse to the client; and

(d) it ends the atty’s status as the client’s agent

(2) Sometimes you have to withdraw; sometimes it’s permissive

(3) Express termination: Something termination is clear and there is no doubt (you are fired, client hires another atty, or you end it – send “its over” letter, etc)

(a) Nonengagement letters

(4) Sometimes its not so clear. You get work every few months then none for 6, 12, 24 months.  This is termination by drift: when a lapse of time w/out active engagement may or may not constitute a termination of the relationship 

(5) What is the cause of termination?

(a) CRPC 3-700 lists a number of bases for “mandatory withdrawal” and permissive withdrawal. 

(b) What is the difference btwn a withdrawal based on 3-700(B)(1) and one based on 3-700(C)(1)(a)?

(6) What are the after effects of termination?

(a) If CA atty sues for frees, atty must provide notice to former client of the availabiity of non-binding arbitration process (CA Bus & Prof code section 6201(a)

1. Often prompts malpractice counterclaims

(b) When relationship ends, control over client files might provide substantial leverage, but files belong to the client. CRPC 3-700 (D)

(c) At atty hired on a contingency fee basis who is then terminated before settlement or judgment can still recover some – but not all – of atty’s fees contemplated by original agreement. 

1. Atty generally limited to quantum meruit recovery from the reasonable value of services rendered up to the point of termination. 

2. If contingency recovery is insufficient to pay full quantum meruit measure to 1st atty, then 1st atty and successor attys share on a pro rata basis the atty’s portion of the ultimate recovery. 

a. So 1st atty recovers in proportion to value of his legal services as compared to total value of legal services rendered to client in that matter. In calculating quantum meruit recovery, court may examine the factors set forth in CRPC 4-200(B). 

III) Attribute of the atty client relationship

a) Inherent attributes of the relationship

(1) Fiduciary Duty

(2) Competence

(3) Diligence 

(4) Zeal

(5) Loyalty

(a) CA: informed written consent needed to get around duty of loyalty
(b) What is adverse?
1. See spectrum, from suing someone to representing a competitor
(c) MRs 1.7 – Conflict of Interest: General Rule: Page 80

(i) What is directly adverse to current client?

1. Economic interests; Hostile takeover; Negotiating a contract; Suing a current client; Bid protest (Fenwick & West)

2. Suing a current client. Yes. Representing clients on economic issues? No.

(ii) What is less clear direct adversity? 

1. Client says come represent me. You represent direct competitior. Why would this happen? Well maybe you are the expert on that issue.

2. simultaneous representation in unrelated matters of clients whose interests are only generally adverse, such as competing economic enterprises does not require consent of the respective client.

3. Just representing clients in similar cases doesn't necessarily result in a conflict.

(iii) a1 - Will not adversly affect the relationship with the other client

1. Suppose you tax work for 1 client and contract negotiations for another. Can you do this? The answer is yes, you clearly can

2. CA has a harsh rule - you can't use a wall as a "self cure" (that is one side doesn't talk to the other) though there is a trend in the law to generally allow it.

(iv) (b) Materially Limited by…

1. Material limitation is less than direct adversity, but more than merely remote.

2. These are other sorts of interference in the relationship. Directly adverse is the more serious issue.

3. Does this need to be in writing? Well in CA it does. CA requires a written consent in conflict situations. They err towards client autonomy. The client can waive things here that in other states they couldn't.

a. The model rules did not require writing, but the recently changed model rules do require the writing. These have not been enacted by any state yet.

4. Note the "reasonable" aspect - so if attorney actually thinks or if a reasonable person / attorney would think so

(d) 1.9 – Conflict of Interest: Former Client: Page 109 (includes moving btwn firms)

(i) (a)

1. Person repping A in suit shall not later represent B in the same suit. You can't switch sides in the middle of the same suit.

2. Substantially related: this is an elastic term - it allows the court on a case by case basis to do justice. The court has enormous discretion in deciding on whether or not the two things are related.

(e) 1.10 – Imputed Disqualification: General Rule (disqual of 1 atty imputed to other attys)

1. In CA a lawyer’s knowledge is imputed to all attys w/in the lawyer’s firm or legal dept. So if Partner X worked on a matter for client Y. You can’t rep client Z against Y. 

i. Can’t be adverse to former client on matter to which your partner has received material confidences from Y. That knowledge is imputed to everyone in your firm and you cannot take on the matter. 

2. What if X did the work for Y while a partner at Old Firm? Still can’t do it – knowledge is imputed to you b/c X received confidences DIRECTLY at old firm so that is imputed to you. 

3. BUT if X was at old firm and DID NOT work on this, then comes to your firm – X did not directly learn of confidences. At the old firm it was imputed to X, but now that X is at your firm these are NOT imputed to you. So you can do it. 

i. To hold otherwise would be “double imputation” – courts are not supposed to impute imputed knowledge. 

ii. Lateral Lawyers bring w/ them their actual knowledge but not their imputed knowledge. 

(ii) More Rules  

1. 1.8 – Conflict of Interest: Prohibited Transactions (btwn atty and client)

2. 1.11 – Successive Gov’t and Private Employment (atty can’t use gov’t employ for private gain)

3. 1.12 – Former Judge or Arbitrator

(f) CRPC 3-300  - Avoiding interests adverse to a client (page 773) – deals w/ transactions w/ clients

1. 3-310 – Avoiding the Representation of Adverse Interests (Page 774) (conflicts of interest)

(g) The "Current Client Rule"

1. Who is a current client?

2. What is "adverse"?

3. Rule: you can't be adverse to a current client w/out permission.

4. How can you cure this? You get permission!

(h) The "Former Client Rule"

1. Who is a former client?

2. What is a material confidence?

3. What is "substantially related"?

a. If can show this, court presumes atty possesses confidential info adverse to former client and atty will be Disqualified. 

b. This test is sometimes unfair: may be over inclusive, may impose significant hardship on current client and unfairly limit employer opportunites of attys. May also stifle development of expertise in complex areas of law. 

c. Can be hard to define substantially related

i. Relationship implies connection, but offers no guidance as to what is being connected: subject matters, facts, or issues. Some courts have held each of these to be enough, or all of them. 

4. Rule: can't be adverse if 1) when you used to represent them you got some confidence that is material to your representation adverse to them. 2) If its substantially related to what you used to do for them.

5. IF the matters are substantially related the presume you got a confidence you could now use against them and thus you are disqualified. This is a substitute for proof of a confidence you actually received from the client.

a. This puts an enormous premium on finding out when a relationship is over.

6. See Hypo 4.11 in Notes (diagramed etc)

7. See also 4.4 – lots of stuff (thought not former client)

8. Can be adverse to former client unless

a. Gained material confidence, or

b. Matters substantially related

(i) The "Hot Potato" Doctrine

1. Atty has greater latitude to commence represenations adverse to former clients than those adverse to current clients. This may create incentive to control status of clients.

2. Can an atty fire current client to take up representation adverse to fired client? NO!

a. Hot Potato Doctrine prevents this – cannot terminate a client for the purpose of being immediately adverse to it. 

3. Can you terminate relationship w/ client not b/c you want to work against them but b/c you are rationalizing client base for the long term (i.e. repping auto accident victims so can’t rep insurance companies anymore)

a. Answer is yes so long as you don’t fire client for purpose of taking on business against terminated client. 

4. Not much law on how this would work in transactional setting.

a. Steele thinks it would be same as litigation b/c rule turns on duty of loyalty which attaches in all representations. Other commentators aren’t so sure. 

5. If being adverse to former client is easier than being adverse to current clients, how should a client perceive a letter from the atty saying “now that matter is over and atty-client relationship has ended I want to thank you for having had the opportunity to rep you.

6. you can't drop a client (fire them) so you are now free to be adverse to them. This applies where attorney's knew that they have this great new lawsuit against them.

7. Law firms need to think ahead and rationalize client base - prevent this from happening or becoming an issue

(j) Treating Corporate Affiliates

1. One California appellate opinion says that separately incorporated entities are virtually always separate entities for conflict of interest purposes.  Under that rule, you could represent the parent and sue the subsidiary (except in the rare case when the subsidiary is the "alter ego" of the parent).

i. That is unless there is such identity btwn the affiliates that the corporate veil is pierced. 

2. Another California appellate opinion says that corporate affiliates may or may not be separate entities for conflict of interest purposes, depending on the similarities and connections between those matters you handle for one affiliate and the matter on which you propose to be adverse to another affiliatev

i. Can be treated as one if analysis of the facts of the matter so warrant. 

ii. So here courts should consider client’s reasonable expectations of whether an atty client relationship exists w/ attys, any significant interaction (especially respecting confidential info) btwn the attys and the affiliate, and overlaps of legal staff of officers/directors btwn the two affiliates. 

3. What if a corporation (a) owns two subsidiaries and one of those has a subsidiary that it owns 50% of along w/ a 3rd company (b).You represent a - a is a current client.

i. What if you want to sue the main corporation (a) for (b)? You can't - current client rule.

4. In CA the rule on corporate affiliates: seperately incorporated corporate affiliates are distince for ethics purposes.

i. So if A is current client you can sue sub 1. Note operating divisions is a phrase that lets you know its not separate. You can't sue an operating division.

5. Exception: CA courts on a case by case basis will ask if representation of sub 1 is so similar to or intertwined w/ relationship w/ parent that you should be forbidden from suing the subs? Did you get confidences from sub? From A? Did you make communications across corporate lines? Look for purposes and conflicts, see if its fair to sue. If there is overlap of personel, overlap of legal matter, you may collapse the entities and not allow representation b/c its unfair.

6. Can I sue the parent?

7. Can I sue the sub?

a. Apparently: Brooklyn Shipyard
b. Each sep entity is a sep entity

(k) Resolving or curing Conflicts

1. Informed written consent

a. Does this need to be in writing? Well in CA it does. CA requires a written consent in conflict situations. They err towards client autonomy. The client can waive things here that in other states they couldn't.
b. In addition to consent requirement of CRPC 3-310(c) CA requires written disclosure in certain situations which raise less troubling issues. These are defined in 3-310(B). 

c. Basic means to resolve a conflict is to obtain a written consent. 

i. Under CRPC a waiver is defined as an informed written consent – this is the client’s or former client’s written agreement to the adverse representation following written disclosure by atty of  “the relevant circumstances and of the actual or reasonably foreseeable adverse consequences to the client or former client.” CRPC 3-310(A)

ii. When the atty discloses the relevant circumstacnes and the reasonably foreseeable adverse consequences the focus is usually on the duties of loyalty and confidentiality. 

d. Kodak Case

i. Coudert reped operating division of Kodak so it’s the same as reping the company. Asked those in Kodak’s foreign division who they had reped to give consent for Coudert to file brief adverse to Kodak. This is a global representation. Did not say that Kodak was actually involved in matter, or that they were opposing counsel or that it was a serious lawsuit w/ major consequences for Kodak. Meanwhile Kodak is being sued by the ISO (independent service organization).

ii. Says Coudert failed to obtain written consent under 3-310(b) and even if that wasn’t required failed to get informed consent since they did not tell the whole story. Coudert argues that they did give informed consent as shown by the fact they still rep Kodak but court disagrees. Said disclosure to Kodak was not enough as to what was going on. Had to say why interests would be contrary to Kodaks. Coudert tries to say Kodak waived right by waiting long time to move to disqualify but court disagrees and disqualifies Coudert.

2. Equitable defenses to conflicts

a. When conflict is asserted for improper purposes or after waiting too long or after allowing other party to rely upon presumed consent, a court has discretion to rule on equitable grounds that no disqualification will be required. 

3. Ethical Walls

a. CA has a harsh rule - you can't use a wall as a "self cure" (that is one side doesn't talk to the other) though there is a trend in the law to generally allow it.
b. Bilateral ethical walls

i. Suppose there is a conflict w/ one atty (from working at other firm on matter adverse to client). Can’t firm or legal dept simply wall of the atty who knows the confidential material info? Yes, but only if aggrieved party agrees to sign a waiver on the condition that an ethical wall be built, then wall can resolve the matter.

ii. Wouldn’t be unusual for client to waive conflict provided tainted atty: 1) promited to maintain client’s confidences, 2) was denied access to files and docs in the matter, 3) agreed not to discuss client or be present whem matter was discussed at the firm. This would be an ethical wall by mutual consent. 
c. Unilateral ethical walls

i. If client says no to waiving conflict rule, can firm decide that former client issue is resolved by unilateral imposition of ethical wall around tainted atty? 

ii. Trend in the cases to at least consider the use of unilaterally imposed ethical walls to stave off conflicts - BUT

iii. California is very strict and has recognized the procedured in only limited circumstances (attorney moving from government employment to law firm adverse to gov’t on matter in which former gov’t lawyer had no personal participation; non-laywers (paralegals, secretaries, etc. this is in dcita); a single attorney disqualified for ethical improprieties i.e. improper contact w/ represented party; where a former judicial officer joins firm, even if judicial officer presided over contested hearing in a matter now prosecuted by the firm

4. CA law permits a third party to pay lawyer’s fees provided certain conditions are met. CRPC 3-310(F). 

(l) Imputation and Lateral Movement of Attys

1. Majority Rule: when at a firm/dept, where learn actual confidences of client or of someone at firm/group, they are imputed to me

2. When I come to another firm, the actual confidences follow, burden that entire law firm

a. Coudert
(m) Defenses

1. Informed Written Consent (CA)

a. Can’t unilaterally wall off an atty in CA

2. Consent after Consultation (Model Rule)

3. Equitable Defenses (estoppel, laches, etc.)

(6) Confidentiality & Privilege

(a) One is broader than the other

(b) Steele: ABA rule better than CA rule

(c) Spalding v Zimmerman
1. Facts: case settled w/out plaintiff learning he had an aneurism from accident (although D's doctor found aneurism during exam). He later learned he suffered aneurism in accident and moved to vacate settlement, which it was.

2. Court says normally when parties in adversarial relationship no rule requires D to their reps to disclose such knowledge. Court says once settlement agreement is reached and parties seek court approval its no longer adverse. The parties make a joint application to court for approval and here true nature of D’s concealment appears Seem that if not minor would not have vacated this. . 

3. Court says office of court (atty) has duty to make full disclosure to Court when applying for approval in settlement involving minor. Says court has the authority to vacate settlements made on behalf of minors, even if it was not induced by bad faith or fraud, where it is shown that the minor sustained injuries in the accident not known or considered by court at time of settlement approval. 

i. Court can vacate such settlement for mistake even though it was not mutual (i.e. one party knew about injury, other and court did not instead of both parties being mistaken). In MN mistake need not be mutual – must be concealment or at least knowledge on part of one party that other is laboring under mistaken in order to set aside a release for unilateral mistake. 

ii. Equity will prevent one party from taking an unconscionable advantage of another's mistake for the purpose of enriching himself at the other's expense.

(d) Confidentiality is broader than the attorney-client privilege

1. MR 1.6 pertains to information learned from any source "relating to the representation," whereas the older Model Code required confidentiality only as to information learned from the client.

2. Learning the confidence in the presence of a third party would typically destroy the privilege, but would not vitiate the duty of confidentiality.

(e) Confidentiality Rules: MR 1.6; CRPC:none; B&P s. 6068(e)

1. Notes on MR
a. B1 - iminent seems to apply to both crime and death. (ask scott)
b. B says may reveal, perhaps it should say shall. Some states do have shall.

c. rule gives lawyer more latitude to reveal problem to recover their own fee than to prevent serious problems like death and crimes.

d. rule says related to representation: Steele says he thinks you should assume anything they tell you in course of reputation as their lawyer is confidential, you should assume it is related somehow.

e. Proposed rule (page 48 of reader) only b1 passed (though may not have been adopted anywhere yet)

i. B1 no longer says to prevent client from criminal act, so maybe doesn't have to be client's criminal act. If client saw someone doing something, by being somewhere should not have been, lawyer has to reveal it and incrimniate client. Imminent replaced by reasonably.

ii. If client says "they are executing so and so, but I did it" it seems like you "may" reveal it or in some states you "shall " reveal it. But most lawyers will say to hell with the rule, I'm not revealing it.

iii. B2 - this did not pass. Some states already have it. Substantial injury is relative, not absolute.

Confidentiality of Info – MR 1.6 (page 61)

(a) a lawyer shall not reveal info relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except as stated in paragraph (b)

(b) a lawyer may reveal such info to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm; or

(2) to establish a claim or defense on behalf of the lawyer in a controversy btwn the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client

Comments:

· Common law recognizes that client’s confidences must be protected from disclosure. Lawyers know that almost all clients follow the advice given and the law is upheld.

· Principle of confidentiality is given effect in 2 related bodies of law: atty-client privilege (which includes the work product doctrine) in the law of evidence and the rule of confidentiality established in professional ethics. 

· Atty client privilege applies in judicial and other proceedings in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a client. 

· Rule of client lawyer confidentiality applies in situations other than those where evidence is sought from the lawyer through compulsion of law. This applies not merely to matters communicated in confidence by client, but to all info relating to the representation, whatever its source. Lawyer may not disclose such info except as authorized by these rules or other law. 

Authorized Disclosure 
· Lawyer is impliedly authorized to make disclosures about a client when appropriae in carrying out the representation except to the extent that client’s instructions or special circumstances limit that authority. 

· Lawyers in a firm may in the course of the firm’s practice, disclose to each other info. relating to a client of the firm, unless client has said that info must be confined to certain lawyers. 

Disclosure Adverse to Client 

· Confidentiality rule is subject to limited exceptions

· Lawyer may not counsel or assist client in conduct that is criminal or fraudulent (rule 1.2(d)). 

· Lawyer has duty under 3.3(a)(4) not to use false evidence – this is basically a special instance of duty in rule 1.2(d) 

· Lawyer may have innocently been involved in past conduct by client that was criminal or fraudulent. Here lawyer has not violated 1.2(d) b/c to counsel or assist requires knowing conduct is of criminal or fraudulent character. 

· Lawyer may learn that a client intends prospective conduct that is criminal and likely to result in imminent death or substantial bodily harm. Lawyer has discretion to reveal info to prevent this. May make disclosure to prevent homicide or serious injury which he believes is intended by client. 

· Lawyer should seek to persuade client to take suitable action. Lawyer’s disclosure adverse to client interest should be no greater than lawyer reasonably believes necessary for the purpose. Decision not to take preventative action permitted in (b)(1) does not violate this rule. 

· If lawyer’s services will be used by client in materially furthering course of criminal or fraudulent conduct, lawyer must withdraw. 

· After withdrawal lawyer must refrain from making disclosure of client’s confidences except as otherwise provided in 1.6. Neither this rule not 1.8(b) nor 1.16(d) prevents the lawyer from giving notice of fact of withdrawal and lawyer may also with draw or disaffirm any opinion, document, affirmation or the like. 

Dispute Concerning Lawyer Conduct (see page 65)

Disclosures otherwise required
· If lawyer called as witness to give testimony concerning client, absent waiver by client rule 1.6(a) requires lawyer to invoke privilege when applicable. 

· Lawyer must comply w/ final orders of court or other tribunal of competent jurisdiction requiring lawyer to give info about the client. 

· Rules in various circumstances permit or require lawyer to disclose info relating to representation. Lawyer may have to give info about client under other provisions of law as well. 

Former Client 

· Duty of confidentiality continues after client-lawyer relationship has terminated

2. CA Bus Prof Code 6068(e) – duties of atty – to maintain inviolate the confidence and at every peril to himself or herself to preserve secrets of client

3. CA Evidence Codes

a. 952 – Confidential communcation btwn client and lawyer (700)

b. 956 – exception: crime or fraud (701)

c. 956.5 – Reasonable belief that disclosure of confidential communcations is necessary to prevent criminal act resulting in death or bodily harm; exception to privilege (701)

i. Question here: if this is not privileged does it also mean it is not confidential?

4. Model Rule requires confidentiality, subject to specified exceptions

a. Duty of candor to court expressly trumps duty of confidentiality

b. Broader latitude to disclose confidences has been proposed several times

c. ABA has adopted version granting attorney more discretion in revealing confidences

5. California's Uncertain Rules

a. No CRPC rule on point (but see conflicts rules mentioning "confidential information")

b. CA has no general rule on confidentiality.

c. General CA rules for attys start on page 799

d. California Business & Professions Code section 6068(e) seemingly admits no exceptions (does this include Spaulding exception? Perhaps so). Seems to permit no disclosures. 

e. California's Supreme Court has three times rejected proposed rules that would permit California attorneys to disclose confidences to the extent necessary to prevent crimes that would cause death or serious bodily injury.

(f) Attorney-Client Privilege

1. Elements: the holder must be an actual or prospective client; there must be an attorney acting as such; the communication must be made in confidence; the communication must be for the purpose of obtaining legal advice.

2. The privilege belongs to the client.

a. The attorney has a duty to preserve the privilege

b. Deliberate waivers may be effected by disclosure or by raising claims or defenses that imply waiver

c. However, the attorney's inadvertent waiver may be binding on the client.

d. You can't pick and choose what part of privileged info you will reveal, a waiver of this type is a waiver on an entire subject matter so you have to reveal everything related to that subject

e. Privilege doesn't apply to certain communications

i. Communications as to which there has been waiver.

ii. California Evidence Code revokes privilege on grounds of crime/fraud exception (s. 956) or if disclosure would prevent certain crimes (s. 956.5).

iii. Crime-Fraud Exception: there is no privilege if the attorney's services are being sought to further a future or ongoing crime or fraud.

iv. The crime-fraud exception applies even if the attorney is unaware of the client's purpose.

v. California Evidence Code section 956 codifies the crime-fraud exception, but no such exception appears to apply to California's rule on confidentiality.

vi. But note: the Model Rules provide that an attorney may participate in a good faith discussion of the application of the law and possible penalties.

f. Privileged communication and confidential info are different things 

i. Even though some stuff may fit both categories

ii. Confidentiality is a wide ranging duty to keep your mouth shut about a variety of topics. This is a broad duty all lawyers have. Privileged is narrow technical evidentiary concept.

iii. Privilege = evidentiary (right to refuse to testify); confidential concerns ethical rules of behavior for attys that limit their disclosure or use of info. 

iv. Info can be both privileged and confidential (when client admits he committed a crime)

v. Could be non-privileged and confidential (when client tells you she wants your help to commit non violent crime) CA evid code 956 (or when she mentions in passing in a manner unrelated to representation that she is going to bid on undervalued land next week)

vi. Technically under crime-fraud exception an atty-client communication for purpose of furthering a future or ongoing crime or fraud is not privileged even when atty us unaware of client’s nefarious purpose. 

vii. Crimes: Hypo 3.1 (4) If it is a completed crime it is priviledged but if it is not completed its not, but in both cases it is confidential unless there is some exception in rule 1.6
(g) Tobacco Article

1. MR 3.4 – a lawyer shall not (a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy, or conceal a document or other material having potential evidentiary value

2. CCA Rule 5-220 – no lawyer may suppress any evidence if the lawyer or client has a legal obligation to reveal or produce it. 

3. Should the companies have to turn over the results of scientific tests they had done?

a. There can be a joint defense and then the lawyers control this and thus they can claim joint defense privilege

(h) Waiving Privlege

1. Atty-Client privilege belongs to client, not atty and some say that atty can neither invoke nor waive privilege if his client desires the contrary

2. In actuality however, an atty’s failure to protect privilege WILL constitute waiver in many situations – so atty CAN waive prilege

3. Client is corporation: Who can waive depends on issue of corporate authority and control. Usually officers and directors who control organization can waive privilege. 

a. Is company is acquired or transfers interest: successor in interest usually controls privilege. 

b. There are situations where corporate officer mistakenly believes his/her conversation w/ corporations lawyer is privileged as to the officer, rather the privilege of the corporation. 

c. When company is fighting change of control (bankruptcy, takeover by fed agency) atty helping company may engage in privileged communications which will then be waived if takeover is successful

(i) What constitutes waiver?

1. Simplest case: client intentionally and deliberatly reveals a confidence

a. Happens a lot when D wants to assert reliance on counsel defense to a claim of malicious conduct. 

b. Client may not be able to selectively waive privilege (party turns over docs to fed agency and lost right to re-assert privilege for same docs in another litigation)

2. Can waive it by making it part of your case-in-chief by raising the issue or otherwise affirmatively relying on contents of the communication

3. May also be waived when P sues former counsel for malpractice, when a D raises the inneffective assitanceof counsel issue or whene a party raises the advice of counsel doctrine

4. May be waived when there is a compelled disclosure under process of law

a. What if court ordering disclosure acted eroneously? One old case says it is still gone forever. More modern decisions hold that if party appropriately asserted privilege and protested the disclosure, a court’s erroneous order requiring producting of privileged materials will not act as a future waiver. 

5. Classic way is failing to object to disclosure – i.e. atty wrote book about murder case w/ client’s encouragement. In following civil case disclosures were deemed waiver.

6. Inadvertent disclosures by client or counsel are an area of controversy.

a. Some courts say once you turn privileged matter over, privilege is gone. Others are willing to let party and counsel claw back privilege if all reasonable steps to maintain privilege had taken place.

b. Document productions are classic opportunitues for inadvertent productions.

7. Some courts don’t really care too much whether disclosure was inadvertent or deliberate – they just ask if atty was acting w/in scope of their authority when info was disclosed. 

8. Other courts apply the circumstances approach and presume waiver took place but entertain argument from holder that under the circumstances no true waiver was made. Such courts generally analyze:

a. reasonableness of precautions taken to prevent inadvertent disclosure

b. time required to rectify the error

c. scope of the disclosure

d. extent of the disclosure

e. issue of fairness and protection of the privilege balanced against how carefully or negligently the privilege was guarded.  

9. Can be waived perhaps by preparing witness and refreshing his/her recollection prior to testifying. Rule 612 of Fed Rules of Evidence permits cross-examination of a witness on any writing used by witness to refresh witness’ memory, either while testifying or before testifying if court in its discretion determines it is necessary in the interests of justice.

(j) Hypo on Page 62: Amy the Whacko who may be a danger

1. What can you do here?

a. Talk to counselor, talk directly to Amy, go seek advice of health professional if there is an ethics issue. You can disclose your client's confidence to a health profession if you think there is some ethical issue.

(7) Communication

(a) CA rule is special
1. Settlement offer 

(b) MR 1.4 – Communication : Page 39

1. 1.4 (a) - Has some wiggle room for the attorney: you can't be expected to keep client informed at all times. So you have to keep them reasonably informed. Remember you have other clients, etc to deal with.

(c) CRPC 3-500 – Communication : Page 777

1. CA Bus Prof Code section 6068(n) – attys must provide copies of certain docs to clients under time limits and as prescribed in rule of conduct bar shall adopt

(d) CRPC 3-510 – Communication of Settlement Offers : Page 778

1. Do you have to tell client about conversation and should I? 

2. Ex in class re: obsessive client. Want to go back to opponent (you know there is wiggle room) and demand what client wants and take THAT back to client. 

i. Are you obligated to relay a conversation about where opponent thinks his client's head is at and should you?

ii. client had said he'd accept over 75 K - they offer that but maybe you can get more

iii. Steele: no way you could get a court to uphold this alleged offer.

iv. This may be a significant development.

v. Isn’t this in their best interest if he is obsessive? Maybe tell him you may be able to get more, and see what they can get. This is common for those doing personal injury. 

3. Hypo 5-1: W/ Steele’s Class Variation

a. Messed up settlement agreements are second only to blown statutory of limitations in terms of malpractice claims.

b. Lawyer should have explained settlement agreement

c. Steele thinks that if you screw up you need to tell the client that you screwed up.

d. Do you always need to do this? It's not clear because you do have some judgment room to wiggle. So that might aleviate some worry about incriminating yourself for a malpractice suit by telling the client you screwed up.

(e) Most common client complaint? That attys don’t return calls. Should return calls constantly. 

1. Once you know someone, use e-mail is fine. If there is a potential disconnect e-mail tends to make clients fears worse, while phone and live meeting tends to calm clients down.

(8) Competence

(a) Duty owed to clients

(b) MR 1.1 – Competence (page 20) 

1. comments: paragraph 3 - talks about emergency situations: that is basically the only time when you should undertake a matter you are not sufficiently skilled to handle

a. Lists some of those situations. Absent this expection the prudent lawyer would not be able to do this.

(c) CRPC 3-110 – Failing to Act Competently (page 769)

(d) Walker Case: 

1. Atty accused of failure to act competently – failing to prepare cases for trial in a timely manner or to communicate w/ client and failed to take appropriate steps to protect client interests in cases. Held for atty – no violation. 

2. Facts: Case starts in 02/1979; mixup in when the files were going to be brought over to the attorney by the client.; No files are brought until 06/79; client calls 3 times/day writes letter, 1980 (March) clients writes letter says if don’t want to rep me I get another atty; so atty assumes he’s not wanted and turns files over to new atty but new can’t agree on fee w/ client; later ends up taking client back. Fee disagreement here so atty drops client. 

3. Should attorney be disciplined? Maybe he should have explained that the legal process is not speedy and that it is going to take time based on opposing counsel, their clients, etc.

(e) Courts come out differently on whether you have to show prejudice for discipline. You do have to when there is a malpractice. Oregon (in Walker) requires this. 

1. This covers competence and diligence which we will come back to in malpractice

(9) Autonomy & Paternalism (Agency and Authority)

(a) Clients take the objective, we take the means

(b) 1.2 –1.4 Model Rule on paternalism

(c) MR 1.2 – Scope of Representation (page 26)

(i) 1.2 (a)

1. What does the client have control over and what does the lawyer have control over?

2. Lawyer shall abide by client's decision concerning objectives and shall consult w/ client as to means (both have some responsibility. Tactical issues are the means we use to get the objectives. Strategic is the objectives.

3. Lawyer may limit the objectives if client consents

(ii) 1.2(d)

1. lawyer shall not consult a client to engage in conduct a lawyer knows is criminal or fraudulent but may give advice as to whether things your client is about to do are criminal (you just can't counsel them on how to get away with it) - you can talk to them about consequences and help them determine the validity, scope, etc of the law.

(d) MR 1.14 – Client under a disability (page 141)

1. law recognizes intermediate degrees of competence

2. family law: situations where you may have to seek ruling on whether client is competent to handle their own money

3. Paragraph 1 - if you are dealing w/ a custody dispute. Client is 10 and wants to live w/ dad. But you think it would be in kid's best interest to live w/ mom. What do you do?

i. Rule in CA is that it is the best interest of the kid. Attorney's oughtt to raise what kid expresses hs desire to be, but they must advocate what is in the kid's best interest.

ii. Many family law attorney's are advocates of the opposite view. This is what they push. This has not been the traditional view.

4. Paragraph 5: Back to the cooperhouse w/ Amy A off the meds who may set cooper house on afire.

a. Rules of procedure generally provide … disclosure of disability can adversly affect client's interests.

b. Lawyer may seek guidance from an appropriate diagnostician.

(e) Sioux nation case

1. There is an issue of who is being represented, and who would represent the tribes?

2. Anytime you represent an organization you have to keep asking yourself who is the client.

3. Are there issues about how the attorneys perceive their clients.

i. Group that is not official governing body and doesn't speak for majority is demading a method that is futile - to get the land.

ii. So attorney's just kept going with the claim - they wouldn't pursue the claim that was futile. (double check with this example)

(f) When can a lawyer substitute their judgment over the clients

1. If client is under a disability

2. If client is under short term duress (its better for lawyer to sub judgment) - there is no rule on this.

3. Some lawyers say that client is acting inconsistent with their long term best interests. In ordinary situations they would not choose this avenue.

4. Kazinski Case

a. A lawyer can credit the following objectives: Want max $$$; Want land or a thing; Want to stay alive

b. Instrumental means for other rational acquisition: if client wants one of these there is no problem. But How do you give credit to religious beliefs, feelings, etc.

(g) The attorney is an agent of the client: the agent owes the principal (client) fiduciary duty (absolute loyalty, etc)

(h) The Basic Rule: Clients decide objectives; attorneys decide means

(i) What justifies paternalism?

1. Impaired decision makers?  (MR 1.14)

2. Decision makers makes valid choice but lacks will to implement the choice?

3. Decision maker makes flawed choices?

4. Decision maker makes permanent choice causing serious harms?

(j) What limitations should we place on paternalism?

1. Burden of proof is on the interfering party?

2. Interference justified only when failure to intervene causes severe consequences?

3. Interfering party must use least restrictive means?

(k) How well can the law evaluate client choices?

1. Choices concerning the generalized means (life, health, property) to a variety of ends?

2. Choices that are religious, whimsical, quixotic, ideological?

b) Contractual attributes of the relationship
(1) Duty to pay fees

(a) Arbitration clause (probably enforceable)

IV) Ethics in Civil Litigation

a) See outline in handout

b) In 1966 no one talked about lying in trial.

c) Perjury, etc.

d) Three Questions for a litigator

(1) Can I explain the law to my client

(2) Can I cross-examine a truthful witness?

(3) Can I put a witness on the stand understanding that the witness will perjure himself?

e) Theories of Adjudication Ethics: (two major – the first 2 and 1 less popular – the last one)

(1) Adversarial Justice/Zealous/Standard Model

(a) The dominant account (has 2 prongs)

1. Partisanship: zeal – I only care about my client

2. Non-accountability: we don’t blame the lawyer for what client did and we don’t criticize the lawyer for representing him

(2) Public Interest Model

(a) Basically buys into adversarial justice but says lawyer has duties to others as well (to court, society as a whole)

(b) Each conflicting issue should be decided on the merits

(c) Don’t abuse rules, etc to avoid adjudication on merits

(3) Contextual Model

(a) This is less popular

(b) Prof Simon – adoption of categorical approaches is abandonment of ethical duty. 

(c) You should decide which way you will approach the matter on a case by case basic (public interest, dominant, or otherwise)

(4) Fisons Case

(a) Drug company had dodged discovery requests

(b) Said the ingredient is not the drug. The documents did not pertain to the drug in question (according to D)

(c) Interog re: can the drug cause brain damage in people

(d) D’s atty says just doing job and vigorously reping client. Court: conflict btwn client interenest and atty duty as officer of court not to abuse judicial process. 

1. Virgorous advocacy not contingent on attys using tactics they can’t justify as legitimate. Atty must live w/ in rules. 

(e) This case asks how far can we stretch the rules

(f) You can see both approaches working here pending the extreme case.

f) Witness Prep - when does it encourage perjury
(1) Steele: Want to find the line where you aren’t testifying untruthfully and you aren’t being deliberately misleading. No need to volunteer or be helpful.

(2) attys should not suborn perjury, overtly or covertly distort a witness’s recollection or testimony

(3) atty may and probably should prepare witness for testifing; may test witness’s recollection and instruct witness about appropriate demeanor in a depo or trial.

(4) there is disagreement on whether atty may suggest vocab to use or avovid; whetehr he may lecture on the law or facts before seeking the facts and to what extent an atty may deliberately but in good faith alter a witness’s initial recollection of facts. 

(5) even less agreement as to what specific practices are shoulds and what are shouldn’ts. 

(6) line btwn preparing and prompting or coaching is rarely clear, though prep occurs in almost ever lawsuit. It is rarely litigated but often it is privileged. . 

(7) there is support for proposition that short of inducing false or misleading testimony there are few limits on how a lawyer can prep a witness

(8) also support for proposition that atty has duty to investigate facts in a mannter that least distorts a witness’s recollection. 

(9) despite this tension and the uncertainty in the law, there is sufficient guidance for ethical lawyer to prep witnesses. Whether law provides sufficient guidance to deter or punish unethical lawyers is less clear. 

(10) Stuff you can / cannot do

(a) You may prep party witnesses and 3rd party witnesses to testify. 

1. Witness prep is appropriate for at least the following reasons: to ascertain witness’s knowledge; to test witness’s knowledge; to search for bias, faulty memory or other areas of potential impeachment; to help gather facts that are useful for trial; to help ascertain negative facts that can be avoided at trial; to ascertain the witness’s demeanor; to help witness prep for the stress of testifying and to ascertain what witness’s testimony will be at trial. 

(b) Under many circumstacnes standard of care requires you to prep witnesses

(c) witness prep sessions entail ethical risks

(d) witness prep sessions may be perceived negatively by the bench, by the opposition, by juries, and by the public. An atty should not only conduct such a session ethically, but should also avoid an appearance of impropriety that may hurt witness’s credibility at trial. 

1. Although same ethical rules apply whether you are preping a party witness or a non-party witness, the non-party prep is discoverable and subject to cross examination. Thus appearance of impropriety is more directly at issue in that situation.

(e) You may not overtly or covertly induce a witness to testify to a fact that the witness thinks is false or as to which the witness lacks a good faith belief

(f) It is generally considered acceptable to: 

1. suggest that witness not volunteer certain facts (but to fully answer any question that calls for those facts); suggest that lay ppl not use legal terms; suggest that witness use specific facts rather than conclusory terms or idoms; suggest that witness testify I don’t recall if witness does not recall; suggest lines of direct testimony (so long as witness is not being asked to testify in a false or misleading way); conduct examination rehearsals; and discuss legal background of a case. 

(g) It is generally considered unethical to: suggest false or misleading testimony; use coercion or inducement to obtain false or misleading testimony; and tell the witness that his/ her testimony will be w/out regard to witness’s own recollection

(h) there are disputes over the extent to which an atty may: “lecture on the law” in a way that may affect testimony; “lecture on the facts” in a way that may affect testimony; add specific vocabulary even if witness agrees w/ that choice of words; and eliminate certain vocab that witness might have otherwise used in testimony

g) Abuse/Uncivil Litigation (“Mr. Hairpiece gags a maggot”)

(1) See EX: in Tab C

h) The Duty of Candor & Truthfulness (see outline on duty of candor in handout)

(1) Lie or not lie?

(2) CPRC 5-200 – Trial Conduct (page 790)

(3) CPRC 5-220 – Supression of Evidence (page 791)

(4) MR 3.1 Meritorious Claims and Contentions (page 194)

(5) MR 3,.3 Candor Toward the Tribunal (page 202)

(a) Formal rule: you can’t put a perjurer on if you know

1. there is an aba rule in standards of justice that says its unethical to prevent yourself from knowing so you can put a perjurer on

(b) Crim. defense attorneys will often say they don’t need to know everything. They say let me tell you what the law is, don’t tell me what happened. Maybe tell me what the police are going to say happened.

1. If you didn’t put perjury on you can argue that whole reasonable doubt. You can argue a false case. 

2. Guy says “yeah I stole the tv (it was in the back seat). You ask why not in the trunk. He says he didn’t have the key. If you had stolen something would you put it in the back seat or the trunk? See? It was in the back seat. So draw your own logical conclusions.

3. You omit that he COULD NOT have opened the trunk. Say why didn’t he if stolen?

4. Story based on false evidence

(c) Putting perjury on can end your career instantly

(d) Civil case

1. California’s rule is different than the model rule (3.3)

a. Compare these two rules

b. Only difference btwn this and CA rule is that in CA you can’t reveal client confidences

2. Ethics example: client wants to tell you what really happened

a. Perjury is a big issue – may want to say “don’t tell me” 

(6) Omissions

(a) SC in a criminal setting said this changing the question (page 129 – unit 10f) is not perjury. In theory you don’t have a legal duty, omission of fact is not a problem.

V) Ethics in Criminal Litigation

a) Should criminal defense ethics be different?

b) Prosecutors "do justice"; defense do anything in theory to win (within the bounds of law).

c) Laurel & Geoff class

d) See outline in handout

e) ABA Standards for Criminal Justice

(1) 3-3.9 Discretion in the Charging Decision (619)

(2) 3-5.3 selection of jurors (622)

(3) 3-5.6 presentation of evidence (624)

(4) 4-1.2 the function of defense counsel (625)

(5) 4-3.2 (especially 4-3.2(b)) Interviewing the Client (628)

(6) 4-4.6 physical evidence (633)

(7) 4-5.2 Control and direction of the case (635) 

VI) Law Firm Life

a) Is a law firm a pyramid scheme?  Yes and no

b) The billable hour and what is means to you.

c) Debt

d) Getting into the firm you want.

e) Getting something out of the firm

VII) Malpractice

a) Role of Malpractice:

(1) Threat of these claims may have more beneficial effect on attys performance than fears of state discipline. Cost of insurance prompts insurers, law firms, and lawyers to reduce risk. 

(2) This is a form of negligence claims

b) The elements of the tort

(1) Duty

(a) may arise from atty-client relationship or it may arise (rarely) when duty is owed to non-client such as intended beneficiary of a will drafted by the lawyer. 

(b) Scope of duty is defined by the skill and knowledge in the relevant community. 

(c) Normally expert tesimony is required to establish standard of care. 

1. Interplay btwn ethics rules and tort standard of case is problematic. 

i. Some jurisdictions declare that applicable ethical standards define a standard of care

ii. a few say that the ethical rules are not relevant to malpractice

iii. many say that ethical rules are evidence of standard of care

(2) Breach

(3) Causation
(a) This can be problematic. 

(b) Generally, P must prove what legal result would have attainted if atty had not committed malpractice. Sometimes called proving a case w/in a case. 

(c) That burden may not apply in transactional malpractice. 

(d) Some jurisdictions lessen the burden in cases of clear malpractice by shifting the burden to the atty to prove that the malpractice caused no harm. 


(4) Damages

(a) Amount of damages is measured by the difference btwn the result achieved through malpractice and the result that would have been achieved through application of the standard of care. 

(5) Viner Case: 

(a) CA: Held P in a transactional malpractice action were NOT required to prove the opposing side in the contract negotiations would have given them a better deal than contract terms affected by their atty’s negligence, had negligence not occurred. 

(b) Courts says case w/in a case requirement not appropriate to transactional malpractice actions

(c) In litigation you have to show that but for negligence client would have been successful in the suit or achieved a better result (prosecution or defense)

(d) But this is not appropriate for all cases involving legal malpractice (ex: transactional!)

(e) Says in other situations, most often involving business transactions, causation / damages may be established under rules applicable to all negligence claims – ordinary negligence and causation principles

1. Why? Well in litigation one party or the other would win or suffered smaller loss but for malpractice – so you can more easily reconstruct case and see what would have happened

2. Business has no clear winner and loser – so it is virtually impossible to conclude one party would have gotten better deal in a given situation. This is highly speculative. 

(f) Also says legal malpractice P is not required to prove atty was sole cause of loss – but for clause is merely one way of expressing requirement of negligence to be actionable must be a proximate cause of the injury. That id D’s conduct is a cause of event if it was a material element and a substantial factor in bringing it about. Whether it is substantial factor is for jury to decide unless issue is so clear reasonable men cannot differ. .  

c) Practical Issues

(1) Best way to prevent malpractice is to practice according to standard of care

(2) but there are some practical issues that recur in malpracrice cases

1. Atty should control the creation / termination of atty client relationship, preferably in writing.

a. Initial intereviews cause problems in this regard

2. Statute of limitations can be a stumbling block

3. Settlements (including issues of authority and client satisfaction w/ settlement) also cause problems. 

4. Having enough expertise to practice in an area is essential. 

5. Every practicing atty should have malpractice insurance. 

6. Money pressures and problems w/ drugs / alcohol often cause or contribute to malpractice (and to ethical lapses in general). 

d) Practitioners

(1) SOL Issue

(a)  Tab C

(b) Sometimes you want to file the complaint right away, sometimes not…

1. Depends on many factors, client’s condn, etc.

2. Leave your footprint there to show that you thought about it…

3. Lawyer is required to send a letter to the provider. Has to do some amount of research on it

(2) Did the lawyer commit fraud by telling client he had expertise to handle the lawsuit when he didn’t?

(3) Be careful not to delegate too much – lost Post-It note…

(4) Unless you have the situation of abject failurer to present evidence… or where lawyer didn’t know law, it’s very hard to prove since you basically have to retry the case…

(5) More bad info about the lawyer:

(a) Selection of expert was bad –want a top specialist (even in legal malpractice) as an expert.

(b) Problems in expert preparation: how does a good litigator prepare an expert?

(c) Go over every Detail; focus on cross-examination and direct examination…

(d) Direct examination of your own witnesses is the most difficult.

(e) Must be able to deal with blind sides, concepts like standard of care?

(f) But economics are an important side of controlling which expert to select

(g) Some lawyers have an expert straight off before anything else. The expert can help you prepare. Helps you orient your case, evidence, etc

(h) Arbitrationn clause issue:

1. Defense likes, tries to uphold arbitration clause

(i) On fee agreements:

1. Good idea to get a written fee agreement beforehand

2. Lack of one is not grounds for malpractice

e) The case within the case

f) Steve, Jennifer & Sean’s presentation

g) The impact of Ethics Rules

(1) Define the standard of care

(2) Are evidence of the standard of care

(3) Are irrelevant

h) To whom is the duty owed?

(1) Clients

(2) Beneficiaries of clients?

VIII) Ethics in Public Interest Law

a) Their own theory of ethics

b) Client Identity Issues


(1) they all want a class, thus can make decisions themselves: freedom to get things done

(2) Representing the cause

(3) Representing the person

c) Representing Classes:

(1) Who speaks for the class?

(2) The role of the representative plaintiffs

(3) Divisions within the class:

d) Money:

(1) Where do the public interest lawyers get their money?

(2) How does the source of the money affect their practice of law?

(3) Settlement offers conditioned on waiver of attorney's fees.

e) Article on Class Conflicts

(1) Fundamental premise: clients not counsel define litigation objectives

(2) Ethical codes (i.e. ABA) typically presuppose individual client which creates difficulties in a class setting. 

(3) More diffuse and divided the class the greater the problems in defining its objectives

(4) Looks at institutional reform litigation to analyze problems in class representation

(a) Conflicts w/ in the class and disclosure problems

1. Importance, complexity and character of structural reform suits creates chances for conflict at each stage of the litigation

2. Some class members may not want litigation at all

3. Divisions commonly surface during settlement or remedial deliberations – there may be consensus early or parties may not be involved but once they see relief in sight conflicts may emerge

4. parties differ in their desire to compromise – some want to fight it out others to settle – especially where a select few named Ps will profit more, or where certain parties needs differ from others (need faster relief, etc). 

5. These problems are confounded by class counsel’s own interests 

(b) Class Counsel

1. Most courts, commentators say attys have special responsibilities in class suits including warning judge of conflicting interests in class that may warrant separate representation

2. Many attys try hard to appreciate / accommodate broadest spectrum of class sentiment, but when range / intensity of divergent interests w/in class are not likely to surface w/out counsel’s assitance atty often has prudential and ideological reasons not to provide that assistance

3. Prudential: financial, tactical, profession pressures constrain atty. This is not unique to class. 

i. Counsel may lose investment if class is decretified b/c of these divisions (usually by action of opposition) or additional attys may join taking spotlight and maybe even fees

ii. can impede attractive settlement arrangements if conflict comes up – attys generally have a bias to settle when clients may not as they invest time, money, etc while clients may want to keep fighting. 

iii. conflict can grow settlement proposal makes generous or inadequate provision for class counsel – some Ds may try to make settlement contingent on counsel waiving or limiting claims to statutory compensation 

iv. test case problems: counsel may not want to take positions at odds with those taken or could be taken in other proceedings or that could establish bad precedent

v. in test cases atty may not want to settle – especially if it benefits Ps but gives him no recognition and / or no precedent value.  

b. Ideological Interests

i. Attys become committed to one goal: i.e. desegregation and ignore fact that priorities of class has changed to wanting quality education

ii. Seems that they don’t rep class interests, but that’s not necessarily so. Depends on who is seen as class spokesmen and how broad the class interests are defined

iii. problem is counsel’s own interests may not be adequately disclosed, the same may happene w/ countervailing client concerns (i.e. school quality) 

(c) Two common procedural approaches to class conflict: 

1. Pluralist – rely on separate counsel for separate interests


a. May exacerbate problems of delay, expense, manageability and accountability

b. may in other contexts bias results toward those w/ the organiziational and financial ability to make themselves heard

2. Majoritarian – provide for direct class participation through plebiscites and public hearings

a. this approach can’t adequately respond to circumstances whether those registering preferences are uninformed, unrepresentative or unresponsive to needs of most current or future class members

(d) Can lawyers reping classes w/ disparate interests comply w/ MR 1.7? 2nd circuit questioned that but still declined to make atty’s withdraw to preserve class action w/ out being wasteful in terms of costs, etc. Said traditional rules should not be mechanically applied to class action.

IX) The Trial in re Cooperman

a) A focused exam on 1 conflict of interest and 1 failure to communicate

b) Conflicts of Interest

(1) Adequacy of explanation and waiver

(2) Conflicts with other clients

(3) MR 1.7 violation (btwn clients)

(4) Conflicts with the lawyer

c) Communication with client

(1) MR 1.2 and 1.4 violations

X) What Went Wrong? Atty Discipline and Prosecution

a) In discipline you do not have to have a hurt client, where as for malpractice you do

b) Movie: 

(1) What did they do wrong?

(2) What do they have in common?

(a) All got in over there heads in one way or another; Were all men; All were by themselves in the practice; Insecurities; Money problems; Bitterness; Arrogant; Not ready for the business side of things; None of them blamed themselves; All were solo practitioners

(3) Are they being honest with us?

c) Reading on Indicted Lawyer

(1) Steele thinks attorney was indicted b/c prosecutor was pissed about claim of attorney client priviledge

(2) Judge could rule that privilege never existed, even if attorney was acting with a good mind (innocently) if the actions were ultimately being used to further the fraud

XI) Ethics in Negotiations

a) Not the same ethic of candor to the court as other ethical quandaries

b) MR 4.1: Truthfulness in statements to others (255) 

(1) Duty of Candor, or Norms of the Marketplace?

(2) No one behind the settlement? That is for cases when party A asks “is there anyone else behind the settlement.” 

(a) You say no just a small mom and pop company when in reality Marriott is behind it. You want to prevent the other party from knowing that so they don’t try to get some huge number. This is ok. Principal is the person behind it (marriott).

c) MR 1.2: Scope of Representation  (26)

d) MR 2.1: Advisor (174)

e) CRPC 5-100 – Threatening Criminal, Administrative, or Disciplinary Charges (787)
f) Silence as Representation?

(1) Under contract law, silence can be an assertion when the fact in question concerns a basic assumption of the negotiation and failure to disclose would violated good faith and and reasonable standards of fair dealing.  Rest. (2nd) Contracts, section 161(b).

(2) Under tort law, silence can be an assertion when you have a duty to speak, or when you have spoken incorrectly or misleadingly, or regarding facts basic to the transaction is you understand the other party is proceeding on a mistaken basis.  Rest. (2nd) Torts, section 551.

(3) Under the ethics rules, attorneys have a duty of confidentiality.  MR 1.6; Cal. Bus. & Prof. Code section 6068(e).

g) Games negotiators play (see handout for list of tactics).

(1) Good Cop/Bad Cop:  
(a) One person on your side is assigned the “bad cop” role:  to bluster, scream, and make unrealistic demands.  The “good cop” takes a conciliatory posture with the other side, saying, in effect “I know and you know this case should settle, but I’m in a bind because bad cop is so extreme.  Can’t you and I just make this thing go away at a reasonable number?”
(2) Lack of Authority:  
(a) This technique can buy time and elicit information.  Whether or not you have authority, tell the other negotiator you don’t have authority:  “Look I will take your offer to my client, the CEO, but tell me why I should recommend accepting your offer.”
(3) Puffing
(a) Making statements that no reasonably person could interpret as material facts.
(b) making a statement that is so vague and indefinite no reasonable person could think they were fact

(c) Actionable misrepresentations, by definition, pertain only to material statements of facts.

(d) Some statements -- puffing statements -- are insufficiently specific to be actionable.

(e) The comments to MR 4.1 provide that statements about settlement authority and valuation are generally conceded to be non-actionable.

(4) Starting High:  
(a) Making initial demands significantly higher than the position you would accept.
(5) Anger:  Real or feigned.
(6) Bland withdrawal:  
(a) Offer a position and when the other side “accepts” indicate that you weren’t offering but just discussing.
(7) Distracting:  
(a) Ignore the other party; take a phone call during negotiations; have a barber come in and cut your hair while the discussions were going on (true story); walk out and tell paralegal remaining behind to take good notes; etc.
(8) Ultimatums:  Take it or leave it.
(9) Irrationality:  Real or feigned.
(10) Trial ballooning: Stating a position in a way that can be disavowed.
(11) Reverse Psychology: When the other side is particularly quarrelsome, suggest the opposite of what you want.

(12) Lying:  Trust me.

(13) Playing Dumb:  Real or feigned.

(14) Threatening to call the cops/extortion?

(15) Attorneys cannot threaten to institute criminal or disciplinary proceedings in order to gain an advantage from a civil case matter.

XII) Exclusion & Marginalization in the Law (NOT ON THE EXAM)

a) CRPC 2-400

b) The bases of discrimination:

(1) Law school; grades

(2) Invidious discrimination

(3) The impact of family life

