LEGISLATION OUTLINE

Theories of Legislation
I. Pluralist Theories (the role of interest groups in policy making)


A. descriptive



1. citizens organize into groups for political action (“factions”)

2. interest group politics results in “pluralism”—the spreading of political power across many political actors.

3. politics can be conceptualized as the process by which conflicting interest group desires are resolved.


B. Interest Group Liberalism: Pluralism as a positive political force.  

1. Rather than fear factions, we now rely on large, organized groups to play a large role in the political process. 

a. Political parties provide a structure for governance and information for voters

b. churchs, unions, may become involved in politics as a secondary matter to improve their members’ lives.

2. Theodore Lowi see the prevalence, strength, and diversity of interest groups as a sign of political health.  The groups act as checks against each other.  Constituents may use interest groups to signal the intensity of their preferences is a way not possible by voting.  

3. Main benefits of Pluralism:

a. Interest groups may protect us from a strong and tyrannical gov’t  

b. the result of a robustly pluralist system will be moderate and well-considered policies.
c. Interest groups represent the most meaningful possibility of participation by individual citizens.  


C. Public Choice Theory: Interest Groups as Pernicious Political Influences
1. Their may be disparate access to the political process; business voices are overrepresented and the broad public interest and the less advantaged are underrepresented.  

Taxonomy of Demand for Legislation Based on Benefits/Costs
	I. Distributed benefits/distributed costs (“majoritarian politics”)—little group activity
	II. Distributed benefits/concentrated costs (“entrepreneurial politics”)—opposition will tend to be well organized  

	III. Concentrated benefits/distributed costs (“client politics”)—strong interest group support but weak opposition b/c of the transaction problem.
	IV. Concentrated benefits/concentrated costs (“interest group politics”)—continuous organized conflict over distribution of benefits/costs.


Taxonomy of Supply of Legislation Based on Benefits/Costs

	I. Distributed benefits/distributed costs—legislature will favor no bill or symbolic action; sometimes delegations to agency regulation.


	II. Distributed benefits/concentrated costs—the best legislative solution is to draft an ambiguous bill and delegate to agency regulation, so all sides can claim victory.  Regulatory capture could result.  

	III. Concentrated benefits/distributed costs—distribution of subsidies and power to the organized beneficiaries
	IV. Concentrated benefits/concentrated costs—b/c any policy choice will incur the wrath of opposing groups, legislators will favor no bill or delegation to agency regulation.  



D. Interest Group Theories: Explanation and Critique
1. Public choice theory explains the success of “distributive policies” that pass out goodies to many interests at the same time: such as tax bills that offer loopholes to many groups, defense appropriation bills that send $ to many districts, etc.  Here, the “losers” may not even be alive, if deficit-spending is used to put the burden on future generations. 

2. Regulatory Policies—these cause groups to fight over a single prize (EX: winning a television channel permit)

3. Redistributive Policies—similar to Redistributive policies, but the classes are much bigger (e.g., rich v. poor)

4. CRITIQUE
a. Not all legislators are “rent-seekers” looking for financial rewards from special interest groups; they have independent beliefs and legislative goals.

b. Interest group $ may be more effective at electing members who share their beliefs than changing lawmakers’ minds

c. Interest groups are better at blocking legislation than passing it, and are more effective w/ legislation that has low visibility than when legislation is well known.  

II. Proceduralist Theories (emphasizing the many obstacles a bill must pass to become law)

A. “Vetogates”—determined minorities can kill or maim legislation.  Whoever controls these choke points has the power to kill legislation.

1. EX: committees, conference committees, rules


2. Theories of a committee’s purpose
a. Informational role: committees are part of an efficient congressional organization.  Monitoring by the general body to ensure that the committee is acting as a faithful agent of the whole is less costly than developing expertise on every issue.

b. Rent-Seeking: the committees distribute unjustified benefits to interest groups.  Members are extremist outliers that have strong ties to the area (EX: rural members on the Agriculture Committee) so committees are more extreme than the whole body, and they seek to pass legislation that benefits small and active groups at the expense of the public good.  

c. Tools of the Majority Party: the committee organization provides an organization that enables most majority-party members to be reelected and permits the majority party to remain in Congress. (EX: the majority party allows rural Senators to be on the Ag committee, so their constituents are pleased and re-elect them; those member then return the favor.)
3. Generally, it is easier to block legislation in the Senate than in the House, b/c the Senate has less rules (EX: filibuster).

4. Vetogates are critical b/c the cts often rule that the statements that are made by gatekeepers (e.g., committee members) as reflective of the intent of the body b/c their support is critical to passage.


a. But are these statements true, or are speakers shading the truth?

i. Montana Wilderness Association v. U.S. Forest Service—this bill changed the rules for access to all nonfederally owned land within the boundaries of the National Forest System; the question is whether it applied nationwide or just in AK.  Cong. Udall (a key controller of several vetogates) said in the record that it applied only to AK.  However, it clearly was the intent of Congress to have it applied nationally, and Udall’s amendment to limit the scope to AK was never adopted.  Thus, Udall’s statement was an attempt to trick the judiciary, and it worked (for a while).  
B. Liberal theory disfavoring gov’t intervention—statutes should be hard to enact. 
a. Hamilton, in Federalist Papers #73, said that proceduralism is “an additional security against the [enactment] of improper laws.   

b. BUT, some say that this is simply a preference for the status quo regulatory regime (common law) vs. a legislative change (statue); this is not a neutral preference.

C. BUT, this proceduralism will slow good laws as well as bad ones (e.g., the Civil Rights Act)


C. The Deliberative Value of Process—proceduralism is a tool to encourage public deliberation about legislative proposals.   

a. Proceduralism slows bills down and offers the opportunity for deliberation, but does not necessarily guarantee it.

III. Institutional Theories (These theories focus on the institutions (instead of the players) that shape the structure of the interactions).

A. The Effect of Institutions on Decision-making

1. “majority vote cycling”—majority rule sometimes cannot resolve the choice among three or more mutually exclusive alternatives that are voted on in pairs.  

a. This is solved by “structure-induced equilibria,” aka how the finite votes are set up.

2. The way that the voting is set up can change outcomes, and the cts’ interpretation.

a. Powell v. McCormack—the Sup. Ct. declined to equate a 2/3 vote to exclude Rep. Powell w/ a 2/3 vote to expel, b/c different voting rules applied to each choice.  

b. Cts may be wary to trust committee reports which have not been through the required procedures that a bill passed into law was; this supports textualism.
B. Positive Political Theory: Institutionalism and Game Theory—PPT recognizes that other political actors will influence the content and timing of policy.  The core assumption is that all relevant actors (such as politicians and judges) act rationally to bring policy as close as possible to their own preferred outcome.  Thus, when the chair of a committee drafts a bill, he is anticipating how the other players will act.  


1. EX: Udall in Montana Wilderness.

United Steel Workers v. Weber—Kaiser Steel set up an affirmative action program to integrate its workforce.  Previously, they only hired craft workers w/ previous craft experience; now, they set up a program to train new craft workers, w/ 50% of the slots for blacks.  A white guy sued under Title VII of the Civil Rights Act of 1964 that prohibited racial discrimination in employment.  The majority (by Brennan, using legislative intent arguments) cites Holy Trinity and cites the legislative history to show that Congress did not intend to ban affirmative action plans.  
(Blackmun says that the current situation must be taken into account, not just that of the time when the bill was passed.  “Arguable violation” theory (J. Wisdom)—private entities should be allowed to use affirmative action to remedy a past “arguable violation” of Title VII.  
(Rehnquist in his dissent says that you should look at the legislative intent of a statute, which he says is for Weber.  

 TEXTUAL BATTLE: Kaiser wants to use §703(a)1 or §703(d) b/c the word “discriminate” is used and thus it provides some wiggle room, b/c it is not defined.  Weber wants to use §703(a)2 b/c “discriminate” is not used and thus the language must be interpreted more strictly.  
Dictionary Useage—if you are arguing about how the word was used at the time the law was passed, you want a dictionary of those times; if you are arguing about how the word is used today, you want a modern dictionary.  Problem of Dictionary Shopping.
1. Scalia uses contemporary dictionaries; he doesn’t use a descriptive dictionary like Webster’s Third b/c he says it is too casual.

Kaiser’s Precarious Position(McDonald held that a white worker could sue for discrimination under disparate treatment.  Thus, an employer could feel like it had to have an affirmative action program under Griggs (saying Title VII includes disparate impact theory of discrimination), but that it would be illegal under McDonald although allowed by Weber.   
Original Context v. Current Context


1. Original Context (specific intent or “imaginative reconstruction”) 



a. legislative history



b. “purpose”/spirit


2. Current Context



a. later legal documents

i. statutes: Fair Housing Act, Voting Rights Act, 1972 Amendments to Civil Rights Act

ii. case law (Griggs, McDonalds)



b. later contextual developments




i. inefficacy of colorblind methods?

Theories of Statutory Interpretation
I. Three different “norms” for interpretation:

A. the “rule of law” idea that statutory meaning should be relatively predictable and accessible to the citizenry and should be neutrally applied to everyone

B. the democratic legitimacy idea that interpreters ought to defer to decisions made by the popularly elected legislators who enact statutes (as opposed to life-tenured judges)
C. the pragmatic idea that interpreters have an obligation to contribute productively to the statutory scheme and, perhaps ultimately, to the common good (i.e., justice)
I. “Eclectic Approach”

A. Holy Trinity Church—the immigration act says that you can’t bring foreigners to the U.S. to “labor.”  The ct says the D, a minister, is technically covered by the words of this statute but “a thing may be within the letter of the statute and yet not w/in the statute, b/c not within its spirit, nor w/in the intention of its makers.” This case used an “eclectic approach.”  Here, the “spirit” trumped plain meaning.  



1. Brewer’s ecletic approach; he looked to the:




a. title




b. evil to be redressed 




c. chosen remedy




d. leg history




e. spirit

2. Canons supporting/opposing the majority

a. supporting: avoid constitutional questions, interpret criminal statutes narrowly, avoid absurd results

b. opposing: exclusio unius [why weren’t ministers included in the exceptions?], noscitur a sociis [unlike actor, other people covered, a minister is a permenant employee]
II. Intentionalism—identifying legislative intent is the goal of statutory interpretation
A. Specific Intent—how the legislators actually decided a particular issue of statutory scope or application

1. Roscoe Pound in Spurious Interpretation.  Pound says that the point of genuine interpretation is to discover the rule which the lawmaker intended to establish; to discover the intention which the lawmaker made the rule.  On the other hand, “spurious interpretation” is to make, unmake, or remake, and not merely to discover.  NOTE( he assumes that the words have no “plain meaning,” but must be interpreted to get any meaning.  

2. BUT, Max Radin.  “That the intention of the legislature is UNDISCOVERABLE in any real sense is almost an immediate inference from a statement of the proposition.” What can we know of the “intent” of a group of hundreds?  Legislatures exist to pass statutes, not to impose their will on the citizenry.

(In Caminetti (1917) the court chose to follow the “plain meaning” of the statute and ignored the intent of Congress.  The court ruled that a criminal statute that prohibited interstate transportation of “any woman or girl for the purpose or prostitution…or any other immoral purpose” was interpreted by the ct to ban the transportation of mistresses and concubines even though the legislative history showed that the intent of the legislators was the regulation of prostitution, not the general regulation of sexual behavior.

3. Critics of Holy Trinity and Weber argue that those decisions were contrary to the specific intent of the Congresses that enacted the Alien Contract Law of 1885 and the Civil Rights Act of 1964, respectively.

a. Holy Trinity—an opponent of the bill derided it for arbitrarily applying to professionals like lawyers, sculptors, etc., and arbitrarily exempting artists and lecturers; a supporter countered that perhaps the bill should be amended, but it never was.  This shows the specific legislative intent of Congress that importing ANY alien was illegal (unless there was a specific exemption).

b. Weber—Rehnquist, in his dissent, cited speeches from supporters of the bill assuring opponents that that there could be no hiring or firing based on race whatsoever (thus barring affirmative action programs)



4. Negative consequences of violating specific intent
a. it is “undemocratic” and “lawless” for cts not to follow the legislature’s intent

b. If this happened often, Congress might be reluctant to cut the deals needed to pass needed legislation, b/c the deals would not be reliably enforced

c. Disrespect for the rule of law might allow people to believe that they can get away w/ shirking their legal responsibilities.


5. Problems w/ specific intent
a. Problem of Attribution.  Whose intent do we use?  Is the proponent who gave a speech in Weber a reliable indicator of the intent of both houses of Congress and the Pres?

b. Thus, committee reports are used, which might be manipulated.   

c. Positive political theorists say that we should look towards the intent of “pivotal” legislators, but it may be hard to figure out who these are.

d. There might be different interpretations of specific intent; in Holy Trinity, the opponent promised to make exceptions to the law, but did not actually get around to doing that.  

e. In Weber, the ct explicitly allows cts to make affirmative action plans; it is unclear whether the legislators actually considered affirmative action for people like Weber.  

f. maybe a whole legislature has no intent

g. a legislature is there to pass laws, not impose its will on the people
B. Imaginative Reconstruction—what the legislators would have decided had they thought about the issue

1. Weber dissent—the sponsors (eastern liberals) and the pivotal voters (Midwest conservatives) agreed to prohibit racial quotas to enact the Civil Rights Act over southern opposition, and their consensus included at least an implicit concession to the conservatives that quotas would neither be allowed or required.  

2. Holy Trinity—Professor Chomsky says that from this perspective, it is obvious that all the members wanted to do something about the flood of alien laborers, and of course they would not want the law to bar the recruitment of Christian ministers!

3. Fishgold v. Sullivan—old statute that you must reinstate a veteran when he comes back from war, and he can’t be fired for a year; but it is okay to have this guy laid off in favor of older people w/ families b/c the legislators wouldn’t have wanted the law to apply to such layoffs.  

4. Concerns

a. Whose intent should be reconstructed?  The pivotal voter?  Is this the 51 vote for passage or the 67th vote to stop a veto?

b. maybe more “imaginative” than “Reconstructive”

c. Framing the question can bias the answer.  

i. Rehnquist would ask the Midwest conservatives in Weber if “you want to allow voluntary quotas in hiring?”

ii. Brennan would ask “Would you allow voluntary preferences if it could be shown that after ten years an employer had less than 2% blacks in its craft force, and that the disparity was likely the result of the continuing effects of past discrimination?”

iii. Alternatively, maybe the conservatives would have asked “do you think that businesses ought to have flexibility to comply with the law in various practical ways, including hiring blacks in order to avoid possible liability?”

C. General Intent, or “Purpose”—what the aim of the legislation was (the majority opinion in Weber, and also Holy Trinity; Blackmun in Bock Laundry).  This is the “Legal Process Theory” that the Supreme Court followed for decades.  
1. Purposivism attempts to achieve the democratic legitimacy of other intentionalist theories while rendering statutory interpretation adaptable to new circumstances. 

2. However, what is the “purpose” of a complex bill?

a. The majority in Weber would say the goal was workforce integration, while the dissent would say that that the central purpose was to make employment decisions colorblind (thus, equality of opportunity, not equality of result).

b. but even if you accept one of these purposes, you could argue either way in Weber (one could argue that there is no equality of opportunity if there are structural impediments preventing minorities from working; or, even if workforce integration in the goal maybe affirmative action is not a good way to get it, b/c companies will avoid black areas where they are compelled to have such a program).



3. Under this theory, it is okay to correct the legislature’s “mistakes”

( Shine v. Shine.  This has a made-up canon [unless Congress is clear, family obligations should not be dischargeable].  The couple is married, they separate in ’73, a ct orders support of $250/month for the wife, in ’75 they divorce and the ct does not mention support.  The guy goes to bankruptcy ct; can his obligation to his wife be discharged?  The ct says yes.

1. in 1978 they amended the statute, and deleted (accidentally?) the section that exempted such property settlements from bankruptcy ct.  In ’84 they corrected the “mistake,” the ct cites this to show that it was a mistake, although the amendment technically is not binding b/c it happened after this case started.

2. long standing policy that such a debt could not be discharged

3. here, the “purposive” argument wins, but there are ways to make this look more mainstream (EX: the ct clearly has the rt to fix statutory omissions as “drafting mistakes”)
( BUT, Locke.  Holders of certain mining permits must file certain documents “prior to Dec. 31”; the guy did it on Dec. 31 and his land was taken away, even though officials had told him it would be okay.  They ct ruled that there is a special status for deadlines, and that the ct did not have the authority to change them.  Marshall said that there is a difference “between filling a gap left by Congress’s silence and rewriting rules that Congress specifically enacted.”  In the dissent, Brennan/Stevens said that this was a drafing error, and that there was no purpose to have the date on Dec 30 instead of Dec 31.  

(Pontiac Trans Am.  Here the ct declining to apply a forfeiture law against a car that was driven by a son, and used to commit a crime.  The ct said that such seizure would be unconstitutional, and thus the “purpose” of Congress must have been for the law not to apply.
(Purpose and Social Change
A. Jacob.  2 Couples: a cohabitating unmarried hetro couple, and a cohabitating lesbian couple, both trying to adopt.

1. hetro couple: law says that if the man adopts, the woman will lose her parental rights.  

2. lesbians: the text is gendered.

3. the ct say that gay adoptions are allowed.  

4. there is no purpose that is served by these rules, so the ct chooses the interpretation which is more just.

5. purpose of adoption legislation is vague: put kids in good homes.  

B. Li.  This changed the law from contributory to comparative negligence.  The CA legislature codified the common law in 1872, which at the time had a contributory negl rule.  Can the cts now change by common law techniques what is now a statute? The ct says yet; that codification should not stifle the evolution of the law.  


1. “evolutive” or “dynamic” statutory interpretation
(Lon Fuller, The Case of the Speluncean Explorers.  People are trapped in a cave, and they kill one of themselves in order to save themselves from starvation.  Are they guilty of murder? The statute says that “whoever shall willfully take the life of another shall be punished by death.” 


A. Keen (convict) [this is Holmes]
1. plain meaning; questions of right or wrong are irrelevant.  Objective law v. subjective morality.

2. Supremacy of the legislative branch

3. worries about the long-term effect of non-objectivity


a. floodgates of cases


b. takes the legislature off the hook

4. statutes have multiple purposes

B. Truepenny (convict)

1. plain meaning approach; don’t want to impair the letter/spirit of the statute.

2. he argues for executive clemency to “mitigate the rigors of the law.” 


C. Tatting (resigns)



1. he can’t resolve the doubts he has about the case


D. Foster (aquit) purposivist
1. if the ct declares that these men have commited a crime, then it is the law itself which is the convicted in the tribunal of common sense

2. you can break the letter of the law w/out breaking the law itself

3. the correction of legislative errors/oversight is not to supplant the legislative will, but to make that will effective.


E. Handy (aquit)



1. “legal realist” approach



2. men are ruled by other men, not abstract principles.



3. public opinon is important in making the decision (law = politics)


F. Lon Fuller arguments
1. there are times when our legal system does not work, and when we are back in a state of nature (ex: nazi germany, men in a cave)

2. every proposition is to be interpreted reasonably in light of its purpose.  EX: drop what you are doing and come here (this doesn’t mean drop the baby).
(Hart and Sacks (purposive approach/legal process theory)

A. A ct should do the following in interpreting a statute:



1. decide what purpose should be attributed to the statute, and then

2. interpret the words of the statute so as to carry out the purpose as best as possible, but:


a. don’t give the words either a meaning they will not bear, or

b. a meaning which would violate any established policy of clear statement.



3. Approach: 




a. text




b. purpose




c. policy 




d. leg intent



4. STEPS:

a. Plausible meaning from text; only a meaning that the words can bear, and must be in step w/ public policy

b. make a textual conclusion

c. look to the leg history for a little extra help, but don’t let it create meaning

B. The meaning the words will bear: okay to narrow what the legislators did, but not to expand.  EX: finding a clever tax loophole is okay.

C. Policies of clear statement: occasionally a clear statement will defeat the actual, conscious intentions of particular legislators.  

1. words that mark the boundary between criminal and non-criminal conduct should speak w/ more than ordinary clearness.

2. the ct cannot understand the legislature from departing from a generally prevailing policy or principle unless it does so clearly.

D. Purpose—the cts should assume that the legislature is made up of reasonable persons acting reasonably.

Critique of Legal Process Theory
1. it is unrealistic to think that a legislature has a discernible “purpose” when it passes a bill.


a. But, Hart/Sacks would say their theory is prescriptive, not descriptive.

2. The Hart/Sacks approach suppresses useful substantive discussion.  Isn’t it more important for the judge to have a solid understanding of the real world consequences of different interpretations, as opposed to trying to tease out the legislature’s “purpose” from a statute.  

3. Formalism (textualism) is better

a. it is more consistent w/ the structure of the Constitution, which creates formal barriers to lawmaking that are disregarded when cts make new law.

b. applying “plain meaning” may be more within judicial competence than making policy or finding out what the purpose of a bill is.
c. the ordinary meaning of statutory language is the common understanding of what the “rule of law” is
d. Policy is better left to the legislature

II. Textualism—the actual text is either the best evidence of legislative intent or the only authoritative basis for interpretation.
A. The soft plain meaning rule—the text is the best (but not necessarily sole) evidence of legislative intent; the text creates a strong presumption of meaning that can be overcome by legislative history [or absurd result].
(Lord Blackburn’s “golden rule”—follow the plain meaning of a statue unless there is an “inconsistency” or an “absurdity.”


1. Benefits

a. Descriptively, the plain meaning rule will solve most statutory questions.

b. Prescripitvely, relying on plain meaning is logical b/c it is the most likely reading that the average citizen will have and thus it supports the “rule of law”; it is also probably what the legislature meant, and it is likely to provide an acceptable resolution to controversy.

2. Disadvantage
a. it is unlikely to be helpful in the hard cases like Weber and Holy Trinity.
b. “Plain meaning” is a tacit admission that legislative intent is the goal, b/c anybody who shouts “drop everything and come here” does not want you to drop a baby and go running over.  

3. Plain meaning is the presumptive answer, but it can be overridden by strong contrary legislative intent. Thus, Rehnquist in Weber consults the legislative history to show how it supports his plain meaning argument.

4. The simple adherence to the statutory text may be incompatible w/ the interpreter’s faithfulness to the lawgiver and to the enterprise of governing a complex society.  

5. Weber—Rehnquist interprets the word “discriminate” to have the plain meaning of “differentiate,” but many would argue that in Weber it really means “an invidious differentiation.”
6. TVA v. Hill—the ct ruled that the plain meaning (and thus plain intent of Congress) of the Endangered Species Act mandated the halting of the construction of a $100 million dam to save an endangered snail.  Congress immediately passed an exemption for this dam. [This DOES look at committee reports, though, as does Griffin.]  

7. Griffin—Here, a ship delayed paying approx. $400 wages to a seaman; when he sues later, he demands the two days wages for every day the wages were late, as the statute requires.  The ct agrees, saying that this is the “plain meaning” of the statute, and that only Congress can change it. 

B. The New Textualism—the only object of statutory interpretation is to determine the meaning of the text and the only legitimate sources for this inquiry are text-based or text-linked sources.

1. Sources besides the text may be consulted, such as dictionaries, other provisions of the statute, and how similar provisions in related/borrowed statutes have been interpreted.

2. Benefits—It may be…

a. the methodology most consistent w/ the rule of law and the separation of judicial and legislative powers

b. the rule of law requires a set of rules that are predictably applied to everybody.

c. it avoids the corruption of the judiciary, where willful judges substitute their political preferences for those legitimately adopted by the legislature

d. it avoids the corrupt use of legislative history, which Scalia says is used “to look over the heads of the crowd and pick out your friends.”
e. a lot of time and $ could be saved by abandoning the consultation on legislative history

f. In Chadha the Ct rules the legislative veto to be unconstitutional; thus, only the statute that has passed both houses and obtained the signature of the President can have legal weight.



3. Disadvantages  

a. Chadha argument is weak b/c the committee reports do not alter legal rights or duties, they just aid in their interpretation as a dictionary does

b. one could argue that if the ct must consider legislative history, as well as the text, canons of construction, and statutory precedent, the ct actually has less judicial freedom.  

c. In Holy Trinity, the text is not as clear as Scalia says it is.  “Labor” may have meant only bodily exertion, not the “brain toiling” of a minister (1st definition of a contemporaneous dictionary); “service” may have meant the occupation of a servant (1st defn. of contemporaneous dictionary).  Thus, maybe the minister is not performing “labor or service of any kind.”

d. Canons in Holy Trinity go both ways.  

i. rule of lenity says to let the D go, b/c the statute is ambiguous. 

ii. “inclusion unius est exclusion alterious” suggests that the list of exemptions is complete.

e. it may sever the connection between democracy and the rule of law; the law was passed by willful legislators, not a drunken mob.

f. “law w/out mind”

4. Alternative—if you don’t like legislative history too much, you could use it only to choose between several possible purposes or to ensure that you didn’t miss a plausible purpose (Hart and Sacks suggestion)  

5. Chisom—The Voting Rights Act covers “representatives”; is an elected judge a representative for the purposes of this act?  Stevens majority opinion says yes b/c it serves the purpose of the statute (to rid the country of racial discrimination in voting).
a. Scalia’s dissent says that the “ordinary meaning” of the word ‘judge’ does not include “representative.” This ordinary meaning (60%-40%) is less strong than a “plain meaning” (90%-10%).

6. Marshall—In the majority, Easterbrook argues that LSD saturated in paper is a “mixture” under the relevant statute, and thus the weight of the carrier must be included in deciding what the sentence should be.  


a. Benefits of this approach:

i. textualist approach is consistent w/ rule of law, separation of powers, and the prohibition on delegation to legislative subgroups (committees) in Article 1, Section 7

ii. Cts will enhance democracy and legislative accountability; the legislature should change the law if it doesn’t like it
b. BUT, Posner dissent says that a legal pragmatist approach is more here, b/c otherwise the sentence would be too harsh.  He says that by applying the literal meaning of Congress that Congress is actually embarrassed, not honored.  He is worried that legislation will be deterred b/c the legislature will lose faith in the cts’ ability to interpret laws fairly.

7. Sweet Home or MCI—Scalia.  

8. BUT, PROBLEM FOR NEW TEXTUALISTS( FDA v. Brown & Williamson Tobacco—Here, the “plain meaning” of the statute seems to allow the FDA to regulate tobacco as a drug, b/c it “intends to affect…[the body’s] structure…[and] function.”  However, O’Connor’s majority denies regulatory authority to the FDA.

a. The Majority (including Scalia) reasoned that there was a longstanding:



i. public understanding



ii. agency interpretation



iii. private reliance



iv. congressional acquiesance

b. The Dissent (Stevens/Breyer/Ginsburg/Souter) argued for the “plain meaning” approach.  This is supported by the “purposive” and “legislative inaction” approaches.  
III. Dynamic Theories—these theories are normative; when interpreters apply statutes, they are making value judgments.  Maybe all theories are normative, and these theories are just honest about the choices being made.  

A. Best Answer Theories
1. Natural Law Theorizing—stuatutory texts should be read to reflect the underlying moral reality inherent in those words or in the evolving statutory policy.

a. Professor Hurd says a statute should be construed so as to produce an “optimal state of affairs.”  

b. BUT, there can be a lot of disagreement about the meaning of words that satisfy this test.  



2. Theories based on coherence



a. Legal process theories (such as Hart and Sacks)

b. Statutory text should be construed no only in light of statutory purpose, but also statutory precedents and the priniciples and policies followed by the polity.

c. BUT, does this approach tell citizens what the law demands of them?  Is it predictable?

i. If the decisions are in line with citizens’ expectations, then “yes.”  This is the “equilibrium” of a policy.  People don’t know the law by looking it up, they know it by observing how thing are done and occasionally asking experts.  Thus, citizens were not shocked by the decision in Holy Trinity b/c it conformed w/ their ideas about Christian ministers.
2. This “equilibrium” theory does not work as well for Brennan in Weber b/c there was no political consensus about affirmative action, a controversial topic.

B. Pragmatic theory—our intellectual framework is not single-minded, but consists of a “web of beliefs,” interconnected but reflecting different values.  We generally consider several values, and the strength of each in the context at hand, before reaching a decision. Reasoning is more often a cable than a chain.  


1. Eskridge/Frickey “Funnel” 

[image: image1]
Here, concrete considerations (like text) outweigh more abstract ones (like best answer).
a. Holy Trinity—Brewer structured his opinion on these lines.  While he conceded that the text was for the prosecution, he found that it was outweighed by specific legislative intent, the purpose of the goal to prevent a flood of cheap imported labor, and the nation’s values of being a “Christian Nation.”

b. Weber (Blackmun concurrence)—he conceded that the text and the imaginative reconstruction was on Rehnquist’s side, but he thought that the integrative purpose of Title VII, the evolution of the statute, and the best answer (in light of the nation’s historical racism) pointed towards the majority.  

C. Critical Theories—this is typically deconstructive, but can be reconstructive as well.  This shows how particular readings are often ideologically based, instead of objectively based.  
1. Desconstuction opens up interpretive possibilities in statutory texts, the opposite agenda of textualist theories.
a. Weber—Why should a provision put in to placate white conservatives not be read from the perspective of blacks?  Moreover, one can note that Weber would not have even been eligible for the craft program if it had not been set up by affirmative action.  
b. The common idea that law is a set of rules is false; the perspective of the interpreter often matters more than what the text says, and thus his ideology controls the text.  

2. Recontruction—critical theory can suggest positive moves that interpreters can make in the face of pervasive indeterminacy.  

a. Weber—ask whether it was discrimination to help blacks, and whether their lack of qualification was the result of previous race-based policies.  
b. Holy Trinity—this interpretation effectively created an exception  for wealthy, upper-class individuals (ministers), and thus squashed political resistance to a xenophophic/racist law.  

b. BUT


i. this undermines the “rule of law”


ii. this undermines the democratic process


iii. there is a “normative arrogance” here

D. Ex Ante Economic Approach
TEXTUAL AND PRECEDENTIAL CANONS
Policy Concerns regarding Textual Canons
1) How accurately do they identify ordinary textual meaning?

2) Does the legislature draft statutes w/ these canons in mind?

3) Should they be given rule-like quality or merely serve as a checklist of potential textual meanings that might otherwise be overlooked?

I. Sources for Discerning “Plain Meaning”

A. Ordinary Meaning Cannons
1. Nix v. Heddon—the Sup Ct ruled that it in “the common usage of the people” tomatoes are a vegetable that was covered by a tariff on vegetables, even though they are technically a fruit.
a. BUT, is there any substantive reason for treating tomatoes as vegetables and not fruits?

2. Dictionaries—Cts often use these, as in Nix, as “aids to the memory and understanding of the court.”

a. BUT, which dictionary should be used? Casual v. formal, contemporaneous v. modern



3. Grammar books, surveys of linguistic practice, judge’s own idea


B. Cannons of Word Association [based on the idea that we should not interpret broad categories w/out clear indication from the legislature]
1. Noscitur a Sociis—“a thing shall be known by its associates.”  When two or more words are grouped together, and ordinarily have a similar meaning, but are not equally comprehensive, the general word will be limited and qualified by the special word.

a. Sweet Home—in dissent, Scalia used this to restrict the word “harm” the meaning of the more narrow words around it.  (The solicitor had mistakingly used “ejusdem generis” for this.)

b. POLICY

i. this probably reflects our intuition about legislators’ linguistic decisions, b/c people use lists to link similar concepts and to illustrate coherent patterns.  

ii. broad regulatory duties or deregulatory exemptions should not be inferred w/out a relatively clear indication from the legislature 
c. Sweet Home—the majority rejected this cannon b/c it found a broad regulatory intent on the part of Congress


2. Ejusdem Generis—“of the same kind.” [Giles is an example of this use]  Where general words follow specific words in a statutory enumeration, the general words are construed to embrace only objects similar in nature to those objects enumerated by the preceding specific words. EXAMPLE: if in Sweet Home the last term would have been “to otherwise harm.”  Specific, specific, general.


C. Canons of Negative Implication
1. Sweet Home—Scalia argues in his dissent that since Congress specifically [§7(a)(2)] prohibits federal programs that “result in the destruction or adverse modification of habitat,” the lack of such a prohibition in §9 on private individuals shows that Congress implicitly allowed such destruction.  

2. Inclusio Unius (est exclusio alterius)—the inclusion of one thing suggest the exclusion of all others.  
a. BUT, people don’t necessarily allow their lists of prohibited activities to be inclusive (“don’t hit Tommy” doesn’t mean you can kick him)
D. Grammar and Punctuation Rules—Courts presume that the legislature expects its statutes to be read according to the ordinary rules of grammar and punctuation.
1. BankAmerica Corp. v. U.S.—the Clayton Act prohibits anyone from serving as a director “in any two or more corporations….other than banks.”  Can you be a director of a bank, and a director of an insurance company that competes w/ banks?  The Sup Ct said yes on grammar reasons.

a. BUT, isn’t this nonsense w/out considering the statutory purpose?

2. Rule of the Last Antecedent—referring and qualifying words refer only to the last antecedent, unless contrary to the statute’s punctuation or policy.

a. Commonwealth v. Kelly—the law prohibited the sale of alcohol between 11 at night “and six in the morning; or during the Lord’s day, except that [an innholder] may supply such liquor to guests.”  The innholder argued that he could sell alcohol at night as well as on Sunday, but the ct disagreed.  The proviso only modified “during the Lord’s day.”


3. De Morgan’s Rule—

a. NOT (A and B) means Not A or Not B 
b. NOT (A or B) means Not A and Not B

E. Exceptions to Ordinary Grammar Rules (Man includes Woman, Singular includes Plural).  These exceptions are often codified.  

F. Avoiding Absurd Results and Scriveners’ Errors—cts will read--or even rewrite—statutes to avoid absurd results.  

1. Holy Trinity—Brewer thought that a law that would have intended to exclude Christian ministers from this country would have been “absurd”; Scalia disagrees w/ this application of the cannon. 

2. Green v. Bock Laundry Machine Co.—Federal Rule of Evidence 609(a)(1) allowed a witness’ credibility to be attacked by a prior criminal conviction, “but only if” the crime was a serious one AND “the ct determines that the probative value of admitting this evidence outweighs its prejudicial effect to the defendant.”  This is fine in criminal cases, where the D has lots of special protections, but not in civil cases b/c it would be too biased against the P.  ALL the justices agreed that this was absurd, and the majority rewrote the rule to apply only when a criminal D’s credibility is attacked and to admit prior convictions of other witnesses. [Steven’s intentionalist approach, using imaginitve reconstruction.]
a. not only was this absurd, but it was probably unconstitutional and a scrivener’s error.  The probability that it was a scrivener’s error made the judiciary’s rewrite much more defensible. 

b. Blackmun advocates a Hart/Sacks purposivist approach and says the purpose is to prevent predjudice against a party b/c of prior convictions, so you should apply the rule to all parties.  He would rather expand the protection of this rule than constrict it.

c. Scalia, concurring in the judgment, argued that you should rewrite the statute in a way that “does least violence to the text.” BUT(
i. why should a textualist ever rewrite a statute?  If it is unconstitutional, then it should be struck down on those grounds.
ii. if the text is contaminated, why should we do the “least violence” to it?
iii. this is a vague question, and undermines predictability and certainty.

3. BUT, in Public Citizen, Kennedy in his concurrence warns about overuse of the “absurd result” canon.

II. Whole Act Rule and Holistic Textual Sources—a provision that might seem ambiguous in isolation is often clarified by the remainder of the scheme.  This is a “whole act rule” [policy reasons(consistency, rule against surplusage]  BUT, the assumption of a single-minded and omniscent legislature is at odds w/ reality, so this rule has less normative justification than the plain meaning cannons.  Thus, intentionalism provides little justification for this cannon (but “rule of law” values do provide justification).  “Rule of law” justification tend to work better for intratextual arguments (within a statute) than intertextual arguments (between statutes in a whole code). 

A. Presumption of Statutory Consistency
1. Sweet Home—Scalia showed how the use of the word “take” in other parts of the statute was inconsistent w/ “harm.”  He also cited how the word was used in other statutes and treaties.

2. West Virginia University Hospitals v. Casey—the question was whether a P who can recover “a reasonable attorney’s fee” under a statute may recover expert fees.  Scalia, in the majority, denied recovery b/c fee-shifting provisions in other statutes specifically include expert fees.

B. The Rule Against Surplusage—the presumption that every statutory term adds something to a law’s regulatory impact.

1. Sweet Home—Stevens argued that unless “harm” included indirect as well as direct harms than it would have been merely duplicative in meaning to the other words.   
a. Scalia disagrees, saying that feeding an animal poison is an example of a “harm” that was not covered by the other words.

2. BUT, legislators might want to be redundant; this is seen as a DISFAVORED CANON by Frickey (along w/ expresio unius)


C. Statutory Amendment and Evolution
1. Sweet Home--The Interior Dept. had broadly construed the term “harm” since 1975, and landowner complained.  Thus, in 1982 Congress allowed landowner to apply for a waiver if the “taking” was “incidental to a lawful activity.”  Stevens said that this amendment was a confirmation by Congress of the broad definition by the dept. 
a. Scalia argues that this amendment was consistent w/ a narrow interpretation of “taking,” such as a waiver to take protected fish while fishing for legal fish.

D. Statutory Structure—the classic holistic argument is that one interpretation better fits the structure of the statute than another.

1. Weber—Rehnquist could have (but didn’t) argued that his position was more consistent w/ the overall statute.  His broad construction of Title VII to ban discrimination b/c of race is consistent w/ the statute, b/c clear exceptions are made under the law but not for private sector affirmative action for blacks (EX: an exception for employers near Indian reservations to prefer hiring Indians)
2. Sweet Home—Scalia vigorously argues that §9 was to prohibit people from taking animals, and that §5 deals with protecting habitat by allowing Congress to buy it.  


E. Other Parts of the Statute: Preambles, Titles, Provisos

1. Preambles--Generally, the preamble cannot control the enacting part of the statute in cases where the enacting part is unambiguously clear, but it may be resorted to to help discover discover the intention of the law maker.  

a. EX: Sutton, ADEA preamble mentioned 43 million people are disabled, so the statute must not cover people w/ glasses b/c there are 80 million such people.
2. Titles--Similarly, the Title can be consulted to resolve uncertainty in the body or correct obvious errors.

3. Provisos—These are authoritative commands, typically restricting or creating exceptions to primary commands.  They should be given legal effect, but they are generally narrowly construed.  


F. Statutory Conflicts
1. No Repeals By Implication—generally, the cts want the legislature to be explicit if it wants to repeal a statute.  However, the cts sometimes use the cannon of the primacy of the last enacted statute to overrule that.



2. Last Enacted Rule
3. Specific Over General—generally, cts will give more power to a specific statute that it thinks pondered a specific issue more closely than a general statute. 

FUNNEL OF TEXTUAL READING
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III. Precedent and Statutory Meaning
A. Super-Strong Presumption of Correctness for Statutory Precedents—once the Sup Ct has authoritatively construed a federal statute, the precedent is supposed to have a heightened stare decisis effect.  The Ct generally thinks that the legislature is the more appropriate place to change an interpretation.
1. Based on deal of legislative acquiesance; if the legislature really didn’t like an interpretation, it could have changed it. 

B. The Reenactment Rule—the reenactment by Congress, w/out change, of a statute, which had previously received long continued executive [or juidicial] construction, is an adoption by Congress of such construction.  This is NARROWER than heightened stare decisis, b/c at least Congress has to reenact the law, and it is BROADER b/c it does not apply only to Supreme Ct decisions but also to agency or lower ct interpretations.
C. Judicial Construction of Similar Statutes—judicial interpretations of one statute can be informed by interpretations of similar statutes.  

1. Sweet Home—Scalia used this in his dissent.

2. in pari materia, modeled statutes, the rule against applied repeals (p. 30)

IV. Interpretation in light of other statutes

A. Similar Statutes (the In Pari Materia Rule)

1. Cartledge v. Miller—This involves the Employee Retirement Income Security Act of 1974, which prohibits the assignment of an employee’s pension benefits.  Is there an exception for spousal/child support?  The ct looks at other statutes, such as the Social Security Act, the Veterans Benefit Act, etc., and says that since they all had exceptions that shows congress wants an exception here.

2. Lorillard v. Pons—Is there a rt to a jury trial for private civil actions under the Age Discrimination in Employment Act (ADEA)?  The ct looks at the Fair Labor Standard Act (FLSA), b/c the ADEA is supposed to be enforces “in accordance w/ the procedures of the FLSA.”  Since there is a jury trial in the FLSA, there is a jury trial for the ADEA.   

B. The Modeled or Borrowed Statute Rule
1. Zerbe v. State—Here, a guy wants to sue the AL gov’t for negligence in falsely arresting him.  Under the Alaska Statute he is prevented for suing the gov’t in an action for false imprisonment, but is not prevented from suing in an action for negligence.  Which is this?  The ct looks at the Federal Tort Claims Act, which the AL statute was borrowed from, and looks at how cts have interpreted it.  It thus chooses to allow the suit. 

C. Statutory Clashes—The Rule Against Implied Repeals
1. Morton v. Mancari—Here, the ct is deciding whether preferences for Indians under the Indian Reorganization Act of 1934 were repealed by the Equal Employment Opportunity Act of 1972.  The ct says no, b/c repeals by implication are not favored.  It says that the intent to repeal must be “clear and manifest.”  

a. This is a very broad rule; maybe it should be narrowed to read that “repeals of longstanding policies are disfavored, especially where there is no collateral evidence that the longstanding policy has been repudiated.
SUBSTANTIVE CANONS OF STATUTORY INTERPRETATION

I. Overview of the Substantive Canons—These canons are more controversial these the textual ones b/c they are rooted in broader policy or value judgements.  They seek to harmonize statutory meaning w/ policies rooted in the common law, other statutes, or the Constitution.  They often mandate that a statute be read “liberally” or “strictly,” or operate as presumptions/default rules, or even amount to clear statement rules that mandate an interpretive conclusion unless clear statutory text dictates that opposite interpretation.  Decide which way to use: (1) clear statement, (2) rebuttable presumption, and (3) tie breaker.
A. Liberal v. Strict Construction—Change v. Continuity in Legal Regimes.  The oldest such canons are (1) “remedial” statutes are to be broadly construed and (2) “statutes in derogation of the common law” are to be narrowly construed.  

1. Broad/Narrow construction often turns on the extent of reliable political support for a change in the status quo and the extent that the judiciary intuits that a shift in societal values has rendered common law principles obsolete.  Thus, the tension between continuity/change in law can be resolved only in context, not by global rules.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    
a. Weber (Liberal Construction)—In this case, the judges might have understood the Herculean efforts required to pass the Civil Rights Act, and also recognized that the legislative branch was now working in harmony with the judiciary’s attempts at integration shown in Brown v. Board of Education.  Thus, the ct could throw out the old common law presumption of employer autonomy as no longer consistent w/ contemporary values, and apply the law broadly.

b. Medical Malpractice Reform (Strict Construction)—The judge might think that a small, powerful group (doctors) passed this law at the expense of the uninformed, diffuse public (Public Choice Theory).  Also, the judge might think this legislation an excessively dramatic departure from the common law.  Thus, the judge might decide to construe it strictly.  
2. “Public Grants” are construed strictly.  However, if a statute/grant is tailored to a private interest, but it clearly promotes a public value, the Court may refuse to apply a strict construction.  

3. Sovereign Immunity Canon—statutes waiving sovereign immunity are read strictly.  

a. United States v. Nordic Village—Scalia’s majority opinion said that “the traditional principle [is that the] Government’s consent to be sued must be construed strictly in favor of the sovereign, and no enlarged…beyond what the language requires.”  This is a very righteous use of the canon.  
B. Presumption or Clear Statement Rules.  These “Presumption” canons embody presumptions of policies that the legislature intends to promote through its statutes.  The difference between at strict/liberal construction canon and a presumption is often more form than substance.  Here are the three different Procedural Effects of Canons:
1) Tiebreakers—These are the weakest kind of substantive canon.  It operates merely as a tiebreaker at the end of the interpretive process.

2) Rebuttable Presumptions—These effect interpretation at the outset, as opposed to merely at the end of analysis.  A court following this approach begins by presuming that the legislature intended a certain meaning (e.g., not to waive sovereign immunity) and places the burden of overcoming this presumption on the other side.  
3) Clear statement rules—Unless a statute says X, we will conclude not-X.  This is essentially a rule of law, telling judges that they must interpret a statute a certain way unless there is clear statutory text for an alternative meaning.                          
a. EX: Nordic Village.  Scalia’s majority opinion demanded a clear statement to overcome sovereign immunity.                                                                                                                                                     


C. Policies Served by Substantive Canons
1. Efficiency—these rules may provide a predictable interpretive regime that embodies gap-filling rules accessible to the legislature and the bar.   

a. BUT, this justification is undermined when the canons evolve (e.g., when the sovereign immunity canon switched from a presumption to a clear statement canon).

b. ALSO, the legislature might not draft its bills carefully enough to consider these canons, and thus the Ct is allowed to impose its own values on the law in the guise of interpretation.

2. Values—the values in the canons are normatively attractive, b/c they have been around a long while; they are not just the “judge’s values.”  Also, they may reflect the basic values in our Constitution, the common law, or longstanding public policies. 

a. BUT, it is unlikely that Congress/ the public would support the rule of lenity, in order to “give criminals a break”  In some sense, the canons are couter majoritarian.

3. They correct legislative failure and promote legislative deliberation—the court might narrow the law in order to avoid throwing it out as unconstitutional.  (E.g., the rule of lenity allows the cts to narrow a law so that it comports w/ due process as opposed to throwing it out).  
II. Important Substantive Canons
A. Avoiding Serious Constitutional Issues—Courts should decide constitutional issues only when necessary.  Brandeis wrote that the Court would decide a constitutional question only if there was no other way to decide the case.  

1. Pros
a. The legislature is free to return to the issue.  

b. The legislature might more carefully consider the constitutional implications of the bill upon reconsideration.

c. This narrowing interpretation puts up legislative vetogates for those who might try to trammel Constitutional values.



2. Cons  

a. When the canon is invoked, the best interpretation is jettisoned in favor of any alternative that is “fairly possible”; this might allow willful judges to give a statute an implausible meaning.
b. You must actually do some preliminary determination of whether the statute is constitutional in order to apply this canon.

c. The ct might do a slipshod job of interpreting the Constitutional issues b/c it is supposed to be avoiding them.  

d. Posner—some constitutional questions will be avoided even though there is no constitutional problem.   

e. This will result in suboptimal interpretations.
3. NLRB v. Catholic Bishops of Chicago—[Are teachers at a parochial school party of the NLRA] Here, the Court said that it would avoid “serious Constitutional questions” unless an “affirmative intention of the Congress [is] clearly expressed.”  This could make this canon overly broad, and invoked in cases where the Constitutionality of the statute is not seriously doubted. 
a. DISENT—(Brennan) This asks “whether a construction of a statute is fairly possible by which the question may be avoided.”  This is a better approach.   

4. Kent v. Dulles (1950)—Congress had given almost limitless power to mark somebody as a subversive and reject their passport.  The Sup Ct said that b/c of the serious Constitutional questions involved, the Ct would assume that the Congress did not intend to assign so much power to the State Department.  Thus, the inertia falls on Congress to make explicit its intention to delegate so much power to the State Dept.; b/c of vetogates, it never does.

5. Various Formulations:

a. [NLRB] The Ct will avoid “serious Constitutional questions” unless an “affirmative intention of the Congress [is] clearly expressed.”  

b. [Brennan] If a construction of a statute is fairly possible and would avoid a constitutional question, it is applied.

c. If there is a constitutional question, then any other possible construction of the act will be chosen.

B. The Federalism Canons
1. Liability of States--Congress may abrogate the States’ constitutionality secured immunity from suit in federal ct only by making its intention unmistakably clear in the language of the statute.

2. Core State Functions—Congress must express itself clearly if it wishes to impose regulations on states regarding their core state functions.  

a. Gregory v. Ashcroft—[super strong clear statement rule] Can a state require its judges to retire at age seventy?  The question is whether they are covered by the Age Discrimination in Employment Act.  It is ambiguous whether judges were “appointees on the policymaking level” exempted by the act.  The Court says yet, and that any federal law that intrudes “on state governmental functions” would be subjected to this canon.  This is a very broad use, and another part of the opinion has a better, more limiting use that it applies only to decisions “of the most fundamental sort for a sovereign entity.”  

i. BUT, in BFP v. Resolution Trust Corp, Scalia’s majority opinion cites Gregory in support of the position that a clear statement was needed in order for federal law to trump state law concerning private rights (not just “core state functions”). 




b. 4 formulations of this cannon

i. If Congress intends to alter the usual Const balance, then the intent to do so must be unmistakably clear in the language of the statute

ii. If state governmental functions are intruded on, the intent to do so must be unambiguous.

iii. If a law intrudes on traditional state authority, then there is a presumption against finding it constitutional 

iv. If it is one of the most fundamental decisions of a sovereign, then it must be plain to anyone reading the act that it counts judges.

c. Atascadero—You can violate state tort immunity only w/ super strong statement


3. Three Characteristics of the Federalism Canons
a. Gregory shows that canonical evolution can amount to a “bait and switch”; Congress might have legislated under one legislative scheme, and then realize that it has to pass new legislation to affect the same result b/c the of canonical evolution.

b. Federalism canons are driven in large part by the Justices own values that Congress can intrude upon Congress only if it deliberates carefully and is clear about it.  

c. The evolution of a set of canons can have a “gravitational pull,” altering other canons that come in contact with it.  

C. The Rule of Lenity—ambiguities in criminal statutes should be construed to the benefit of the defendant.  Criminals are less likely to benefit from this canon when their crimes are malum prohibitum as opposed to when they are malum in se.  However, this canon can be unpredictable.  Today, it is most often used as a tiebreaker.  Statutes try to abolish this, but judges often say it is a “due process” issue. 


1. Purpose
a. Provides cts a way to limit prosecutorial discretion by thwarting arbitrary or discriminatory applications of a criminal statute.

b. It promotes fair notice to the citizenry over what is criminal

c. Libertarian bias of freedom v. regulation
d. Seperation of powers—the legislature alone has the authority to define crimes, so the cts should not define them beyond the clear meaning given by the legislature.


2. Cons




a. Why give the criminals a break?




b. unpredictable and erratic in application

3. Smith v. United States—If someone trades a gun for drugs, has he violated a federal statute that gives a sentence enhancement for the “use” of a weapons during a drug crime?  Yes; no rule of lenity concerns here 

a. BUT, Scalia says this is not the correct usage of the word “use” here.

4. Muscarello v. United States—Same law as Smith; here the criminal was just carrying the gun.  

a. Tiebreaker--Breyer’s majority says that the rule of lenity can be used only if the ct concludes that there is a grievous ambiguity or uncertainty in the statute. 

b. Presumption--Ginsburg minority says that the rule of lenity should be used if there is “some doubt” in the proper reading of the statute.   

c. Clear Statement Rule—[White, in another decision, said the rule of lenity ought to be viewed as a clear statement rule]

5. McNally v. United States—State officers created a scheme of buying insurance for the state and receiving kickbacks.  However, there was no proof that the state had suffered any economic loss, so it was ambiguous if the statute had applied.  The Rule of Lenity was invoked by the majority; this makes since when combined w/ federalism values.  The states should have the power to regulate criminal conduct in their own state, and the feds should be reluctant to use federal mail fraud statutes to bust people.  

D. Create your own Canon
1. Shine v. Shine-- unless Congress is clear, family obligations should not be dischargeable


2. Bock Laundry—Stevens (in cf. cite)
III. Conclusions About the Canons

A. Application of canons must depend on context.

B. Be wary for Judges that hide their normative positions in the rule-like façade of the cannons.

C. Textualists (Scalia) worry that these canons are trouble b/c they increase the unpredictability of judicial decisions.  


1. BUT, Scalia also said that the goal of interpretation should be:



a. First, find ordinary meaning

b. Then, use the established canons to ask whether there is any clear indication that some permissible meaning other than the ordinary one applies.

 

c. If not, apply the ordinary meaning.

D. Canon Concerns


1. Do the canons contribute to greater legal certainty?

2. If so, does the value of certainty justify using the canons even when textual integrity is sacrificed.

3. If not, do the canons contribute some other, quasi-constitutional value worth preserving in our system? (EX: rule of lenity w/ due process; federalism canons)
4. Can they be defended as part of a judicially constructed and enforced due-process-of-lawmaking principle

5. Or, are the canons based on debateable values and too erratically applied to subserve any noncontroversial value?

E. LLewelyn’s critique that you can use canons to say anything
1. BUT, they still might be useful to structure the debate between adversaries, using a “handy checklist”
EXTRINSIC SOURCES FOR STATUTORY INTERPRETATION

Reasoning from Extrinsic Sources asks what the statutory command means, in light of sources of legal understandings found outside of the four corners of the statute and conventions of linguistics.  Such extrinsic sources include the common law, legislative history, and agency interpretations. 

I. Justifications for using extrinsic sources
a. Rule of Law—extrinsic sources make statutory law more determinate, transparent, and objective for the citizenry.  If everyone knows what sources will be consulted to fill gaps in the law, then the law is clearer for everybody.

b. Democratic Legitimacy—If the legislators are aware how the statutes will be interpreted, they can better predict how the statutes will be applied.  If these sources are accurate and not abused, then the intent of legislators can be more faithfully enacted.

c. Practical Efficacy—extrinsic sources may help the citizenry understand how the statute is supposed to operate.  

d. Efficiency Perspective—extrinsic sources are good if they decrease error costs more than they increase decision costs.

II. The Common Law—The importance of the common law to statutory interpretation has declined, but it remains highly relevant to the interpretation of statutes regulating traditional common law areas (torts, contracts, property, etc.), especially where the legislature has adopted or merely codified common law terms/principles.  

A. Statutes in derogation of the common law are to be narrowly construed [which invade the common law….are to be read w/ a presumption favoring the retention of long-established and familiar principles, except when a statutory purpose to the contrary is evident].

1. EX: Civil Rights Act of 1871 says that any “person” acting under “color of law” is liable if that person deprives another of his Constitutional rights.  B/c this law does not give much direction as to this liability, the Court has used the common law to carve out various exceptions to this law (e.g., witnesses, judges, etc.).  

2. Bob Jones University v. United States—The IRS provides an exemption to religious/nonprofit groups.  It revoked exempt status to Bob Jones University b/c it discriminated in admissions on race.  The Ct said the statutory provision codified the common law exemption that charitable trust be given special privileges, and since those common law trusts were not permitted to act against public policy, neither should the new statutory exempt organizations.  

a. After the IRS amends its interpretation, Congress has no incentive to make a legislative change.




b. BUT, expresio unius 



c. REASONS THIS WAS RIGHT DECISION:





i. involves all branches of gov’t





ii. involves agency deference

iii. congress had clear oppty to change back (leg acquiesacne)

iv. 10 yrs of equilibrium

v. public/private reliance

vi. failed proposals to modify

vii. whole code (civil rights act, other statutes are against discrimination)

III. Legislative History—the record of deliberations surrounding, and generally prior to, the law’s enactment.  Most legislative history is created at one of the chief vetogates through which bills must pass to become law.  

A. Criteria for using Legislative History—It should only be used if (1) if it is readily available to the average lawyer, (2) relevant to the precise interpretive question, and (3) reliable evidence of consensus within the legislature that can be routinely discerned by interpreters (4) at reasonable cost.  
1. The statutory text is readily available to citizens and their lawyers, and the rule of law would require that useable legislative history be similarly available.  Legislative history that is not widely available is generally not admitted to courts, although there are some exceptions.

a. Kosak v. United States—Here, the Court ruled that the U.S. could not be sued under the Federal Torts Act for allowing valuable art to be damages at Customs.  The Ct cited an ambiguous exception that was unclear as to whether is applied only for wrongfully detention at Customs or all events at Customs.  Marshall cited and unpublished memo in support of the bill written 15 years before the bill was enacted!  This is a rare exception to the accessibility rule.    
2. In Re: Sinclair—[whether farmers can get a certain type of bankruptcy protection prospectively or for debts already had] Here Easterbrook says that leg history can only confirm an objective meaning that one could get by looking at the statute.  Thus, here, when the statute says one thing and the leg history says another, he goes w/ the leg history.  

a. BUT, in this case it looks like the statute was a drafting error and those the leg history was right.

3. Montana Wilderness Act (I/II)—Does the RR have access over public lands in AL, or nationwide?  1st, Judge Norris says that the textual meaning of it being only in AL is more natural, b/c of the title of the act and the “in pari material” rule that 2 subsections be read the same way.  However, he checks the leg history and finds nothing especially persuasive to the contrary.  In the retrial, subsequent leg history that shows that the Congress relied on the nationwide interpretation causes the judge to overrule.  Prof thinks all of this conversation should have been avoided, and the judge should have stayed w/ the 1st interpretation on the grounds that grants of public rights to private interests will be construed narrowly.

a. Also, the “due process of lawmaking” argues for this result, b/c granting nationwide access has nothing to do w/ the bill.

B. What must the legislative history be relevant to: specific intent v. general intent (purpose)
1. Holy Trinity—Brewer cited committee reports that showed both the purpose of the bill (keep out cheap labor) and the specific intent of Congress.  He cited a Senate committee that said it would amend the bill to exclude only “manual labor and service” if it had the time left in the session.
a. BUT, the bill was actually passed in different session than the one in which the word “manual” was considered, and nobody offered such an amendment.  Thus, this legislative history is bogus.


C. Reliability of Legislative History
1. Some Leg History is unreliable b/c it is generate early in the legislative process, before the deals are made.

2. Some Leg History is unreliable b/c it reflects the views of legislative outliers, and not the whole body.

3. After Holy Trinity, some Member might try to use Legislative History to skew a bill. 

4. There may be a tradeoff between reliability and usefulness; reports that confirm the plain meaning of the text are the most reliable, but they are the least useful b/c they only confirm the obvious.

5. Leg History is more likely to yield reliable evidence of statutory purpose [general intent] b/c purpose is at a higher level of generality than specific intent and there is likely to be agreement within the enacting coalition.  

D. Hierarchy of Legislative History Sources
1. Committee reports are the most useful legislative history, for they talk of the purpose of a statute and analysis of all the provisions (specific intent).  
a. They may not always be reliable, b/c committee members may be outliers, or rent seeking.  
i. BUT, they are closely monitored by the whole chamber and as repeat players they have an incentive to be honest.
2. Sponsors’ Explanatory Statements are also very useful b/c overstatements will be objected to by opponents or allies, and as repeat players they will be honest.  

3. Opponents’ Explanatory Statements are rarely used b/c they are seen as having every incentive to misstate the bill’s effect. 

4. Presidential Signing Statements are usually considered to be subsequent legislative history and are thus rarely used.  

Hierarchy of Legislative History
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E. The Relationship Between Legislative History and Plain Meaning
1. Generally, legislative history is only examined if the text and the canons of statutory construction leave the interpreter uncertain as to legislative intent.

a. BUT, if meaning depends on context, how can you know that the statutory text is “plain” or the leg intent is “clear” w/out looking at the leg history?  This is why Brewster looked at it in Holy Trinity even though there was a strong “plain meaning.” 
b. ALSO, Rehnquist looked at the leg history to support his “plain meaning” argument that Title VII banned discrimination against Weber.
2. Pepper v. Hart—The House of Lords had to consider how the 1976 Finance Act calculated the cost of a private education for an employee’s child, which was considered taxable income.  The taxpayers thought it was the low marginal cost, and the gov’t said it was the high average cost.  The cost of the benefit was defined as “the expense incurred in or in connection w/ [the fringe benefit’s] provision.”  The ct initially voted for the gov’t on a “plain meaning” basis, but the House of Lords reviewed this case and viewed the legislative history.  The leg history clearly showed that the legislative intent was for the taxpayers, and the ct ruled unanimously for the them.  
a. This shows that “plain meaning” is highly artificial; if you consider the legislators’ intent to be relevant context to understand this meaning, then leg history becomes intrinsic and not extrinsic to a textual inquiry.  
b. If the “plain meaning” of the statute had been followed against the legislature’s intent, wouldn’t that be willful?  Some would say that is just routine application of the law.
c. 3 requirements under Pepper for using leg history:


i. if ambiguous or absurd result

ii. and the parliamentary materials focus on a sponsor or central proponent

iii. the leg history exactly answers the precise question
IV. Administrative Interpretations—The Ct has long said that when faced w/ a problem of statutory interpretation, the Ct shows great deference to the interpretation given the statute by the agency administering it.  BUT, agencies may give greater weight to policy and statutory purpose, and thus they may be more likely than the cts to bend the text.  [Dissenting judges said this in Sweet Home, Weber, and Bob Jones.]

A. Originally, cts gave the most deference to agency interpretation issued soon after the statute was enacted, and gave less deference to interpretations issues later or is the agency changed its mind.  [Chevron changed this.]

1. Gilbert—Here, the ct says that various factors determine how much weight should be given to the agency interpretation.  The benefit of this approach is that it promotes stability, certainty.  


a. was the agency given rulemaking authority by Congress?


b. how soon after the statute were the regs issued?


c. how much thought went into them?


d. how longstanding was the interpretation?

e. whether the interpretation involves a “technical/complex” subject

f. whether Congress was aware of the reg and failed to change it

B. Chevron v. Natural Resources Defense Council—Here, the Carter EPA issued a strict environmental regulation regarding the interpretation of the Clear Air Amendments of 1977.  The Reagan EPA took reversed the interpretation.  The Supreme Ct ruled that the EPA had the power to do this.  The Ct said that if the statute did not address the question, then it would defer to the agency interpretation if it is a “permissible construction.”  Thus, there is a 2 step test: (1) decide if the statute clearly answers the inquiry; if so, apply this answer [use text + leg history (not purpose)]  (2) If not, defer to the agency unless the interpretation is “unreasonable.”  Reasons that the majority gave for this “dynamic” agency interpretation:  
1. Congress gave the EPA the formal power in fill in the details of the statutory scheme.  This is a “rule of law” justification.  
2. Agencies will bring special expertise to bear on regulatory issues.  This will find the “best answer.”
3. Democratic legitimacy—the agencies are closer and more accountable to the people than life-tenured judges are.  


C. Scope/Details of the Agency Deference Doctrine
1. What if the agency is not operating in an area of clearly delegated authority?

a. What if Congress has not delegated substantial rulemaking authority to the agency? Rule of Thumb(if the Ct is pretty sure (say, 80%) that traditional statutory materials contradict the agency, then the Ct will overrule the agency.  But, if the traditional materials indicate an ambiguous meaning that is somewhat for the agency (40%) then the Ct will defer to the agency interpretation if it is exercising its delegated rulemaking authority (Chevron) BUT NOT if the agency is acting informally (Gilbert).  
b. Is deference required to agency litigating positions?  No.  (EX: the Justice Department decided to prosecute the church in Holy Trinity.
c. Is deference required when the agency is defining its own jurisdiction? No, but the difference between substance/jurisdiction may be illusory.
2. What can the Ct look at to decide if the statute is unclear, and thus decide whether agency deference should be shown?  Usually, text + leg history, but some on the Ct disagree.
a. City of Chicago v. Environmental Defense Fund—Here, the Scalia majority only looked at the statutory text, and declared the statute unambiguous and then sided with EDF even though there was contrary leg history.



3. When is an agency interpretation “reasonable”?


D. Critique of Strong Judicial Deference to Agency Interpretations
1. It allows the Exec Department to announce major shifts in public policy against the will of the people/Congress, and it allows Departments to abrogate the rule of law and constitutional values.


2. Rust v. Sullivan—Here, the Reagan Health and Human Services Dept. put out new regulations prohibiting counseling concerning use of abortion in Title X programs.  This was against the will of Congress, but they couldn’t change anything b/c the President vetoed their attempted override.  The Ct ruled that deference should be showed to the agency, even though there were important constitutional questions there.  
3. agency capture
(BUT, agencies are EXPERTS.  

Stare Decisis of the Ct’s opinions
1) Constitutional Law is the most easily changed by the Supreme Court b/c the Congress has little power in this domain; the least stare decisis

2) Common Law is in the middle ground; cts and legislature may overrule precedent

3) Statutes get the most stare decisis, b/c it is the legislature’s creation and the notion is that they should change it if necessary
Canons of Statutory Interpretation
I. Statutory Theory of Negative Implication—“exclusio unius est inclusion alterius”(if exceptions are laid out, then it is assumed that any possible exceptions not included were intentionally excluded from the statute.

II. “Nositur a Sociisz”(words are associated w/ the group that they are in.  EX: actors, singers, etc. in Holy Trinity are all temporary workers, so maybe Congress intended to exempt all temporary workers/visitors.

III. Criminal Statutes should be narrowly construed

IV. Constitutional issues should be avoided
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Montana Wilderness Analysis
A. statutory text analysis 

1. “Whole Act” analysis—points to this only applying in AL

2. Rule Against Surplusage--§1110(b) already provides access in AL, so why is §1323(a) there?

3. Title is “Alaska Lands Act”(this implies that it should apply to Alaska

4. ORDER OF ANALYSIS—start w/ §1323(a), then got to the section and title, then go to surrounding sections (“in pari material”), then the title (e.g., Title VII) or portion of statute, then the whole statute, when statutes in pari material (whole code), then the whole code.

B. J. Norris could have stuck w/ the analysis in the 1st case by stating the “public grant” cannon, which says that grants to public rights to private interest will be construed narrowly.

C. “Colarado Lands Act” as subsequent legislative history that convinces Norris that he was tricked by Udall, and he issues the 2nd opinion.

1. Norris is being the faithful agent of the enacting legislature

D. SUBSEQUENT FACTORS

1. agency interpretation


2. judicial interpretation



a. lower cts: equilibrium?



b. Sup Ct: stare decisis


3. reenactment


4. rejected proposals


5. subsequent legislative history


6. private interpretation

E. Scalia would apply this as applying only to AL

F. “due process of lawmaking”—providing nationwide access has nothing to do w/ the purpose of the AL lands act, so it should be disfavored. 
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