Legislation Outline


I) Problems With Statutory Interpretation

A) How to determine the meaning of a key word:



1) Use a dictionary?




a) Which one, how many, can you shop for the best definition




b) Contemporary with enactment, current version





i) Faithful to language of enactment (faithful agent idea)





ii) Faithful to societal change (common law version)

iii) Current dictionary addresses the issue of fair notice (would someone currently know that the statute applied and therefore be on notice)

iv) Contemporaneous dictionary addresses more accurately the legislative intent at the time of enactment – what did they mean




c) How do you reconcile conflicting definitions



2) Use common meaning of the word?




a) What does common meaning really mean?




b) Do we use technical meanings, meaning in the rest of the statutory text




c) Is it society’s common meaning, or the meaning understood by the legislature



3) Use interpretations by other courts?




a) Only in similar cases?




b) In cases using similar language?


B) Under what circumstances should we read beyond the plain language of a statute?



1) Do we enact the plain meaning of the statute or try to enact the intent of the legislature?




a) Plain meaning: gives fair notice to all people, but can lead to absurd results

b) Broad meaning: may more faithfully reflect what the legislature wanted, but not clear that courts can accurately reflect the intent of the legislature


C) What must the court obey?



1) Plain meaning



2) Legislative history



3) Faithful agent of the legislature (intent)


D) Meaning/effect of Congressional record

1) Statements are often not actually presented on the floor, remarks are often just added to the record without ever being read into the record

2) Historically there was no way to determine if a remark was actually debated on the floor or whether it was simply added to the record without debate


a) Today, these remarks are at least bulleted


E) Statutory law is the result of democratization of the law



1) Jeremy Bentham hated the common law, he called it “dog law”




a) Argued that common law was unknown and unknowable to the common person

b) By converting common law to statutory law the law became accessible to everyone

c) Law should be democratically adopted by legislatures and applied prospectively

II) Exercise: The Civil Rights Act of 1964

A) Background



1) The act addressed three major areas




a) Title II – public accommodations cannot discriminate on the basis of race

b) Title VI – recipients of federal financial assistance cannot discriminate on the basis of race

c) Title VII – Employers with more than 15 employees are subject to non-discrimination provisions administered by the EEOC



2) The act never defines the meaning of the term “discriminate”



3) How to change the law in these areas:

a) The common law concept of freedom of contract allowed employers and proprietors of public accommodations to discriminate for any reason

b) The Federal government can make anti-discrimination provisions a part of any new contract


i) This could also apply to Federal Financial assistance

c) Could possibly address businesses through the idea of state action


i) The state contributes to the running of businesses by providing services

d) Could create a new tort action, but all persons who had been discriminated against in the past would then be able to bring suit (crushing liability)

e) Finally, can address the issue with legislation (best solution)


i) Can create clear duties everyone is aware of


ii) Can limit liability for passed actions (prospective action)


iii) Get public participation with the legislators crafting the legislation

iv) Federal law affects every state at once, rather than having to resort to state by state litigation

v) The major problem – what does the legislation mean and how do the courts apply it?




4) Types of Title VII claims

a) Disparate treatment claims – facially discriminatory rules – employers may not discriminate on the basis of race

b) Disparate impact – facially neutral rule that has a negative impact on certain racial groups

i) Prima facie case – a facially neutral rule with a disproportionate impact on certain racial groups

ii) Defense can respond with an argument of job necessity


B) Cases interpreting Title VII

1) Bakke – racial quota case (at UCD medical school, certain number of seats for African American applicants)


a) Bakke claimed this was a 14th amendment (equal protection) violation 


b) Fractured the court

i) Brennan’s side – Brennan, White, Marshall, Blackmun: affirmative action and equal protection are doctrinally different

ii) Burger’s side – Burger, Stewart, Rehnquist, Stevens: found this a violation of title VI

iii) Powell: program is formally illegal under equal protection because it creates a racial quota, but race can be a consideration in admissions



2) McDonald – disparate treatment of white workers was a cause of action



3) Griggs – disparate impact



4) Weber



a) Facts:

i) United Steel Workers created an affirmative action program in Kaiser Louisiana that favored less senior African Americans over white workers for a craft work training program

a) The apprenticeship program was based on seniority but had a 50% racial quota – under McDonald and Bakke disparate treatment

b) Historically the craft union only admitted whites so the 97% of the jobs at Kaiser requiring craft experience were held by whites – under Griggs a disparate impact standard

ii) Weber (a white worker) claimed discrimination because of the quotas

iii) The plant is a Federal contractor so it might lose contracts because of the racial disparity




b) Conundrum

i) By instituting the training program with the quota they can address the problem with their racial make-up but are violating Title VII under McDonald and Bakke
ii) Without instituting such a program they are guilty of discrimination under Griggs



c) The breakdown of the court:





i) Powell is sick and recuses himself from oral arguments





ii) Stevens recuses himself because a past potential conflict

iii) Court ends with Brennan, White, Marshall, Blackmun, and Stewart finding for Kaiser against Weber




d) Statutory interpretation

i) In favor of Weber

§703(a) – It shall be an unlawful employment practice to...

(1) ...otherwise discriminate against any individual with respect to his...privileges of employment, because of such individual’s race...

(2) to limit...in any way...his employees...which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee...because of such individual’s race





§703(d) – ...to discriminate in apprenticeship programs

ii) §703(d) is the biggest threat to the defense since it applies so specifically






a) Canon: specific trumps the general when there is a conflict

b) Only two of the three provisions use the word discriminate – there may be a conflict or disparity among the provisions

c) If the defense can show ambiguity in the term discriminate they may be able to move on to intent and create a strong argument





iii) Definitions of “discriminate”






a) Differentiate (useful to Weber)

b) Invidious distinction based on race or social class (primary definition in 1968)

iv) Kaiser’s best chance is to set up a conflict among the different provisions:

a) §703(a)(2) follows the Griggs reasoning – the court has never found that there can be a disparate impact on whites

b) §§703(a)(1) and (d) are closer to the McDonald argument




e) Analysis





i) Brennan

a) Focuses on the intent and virtually ignores the text – invokes Holy Trinity
b) Generally finding an ambiguity in the text is vital – by finding, exploring, addressing, and perhaps destroying the validity of the text there is a clear reason to move on and enact intent, purpose, or policy considerations

c) Focus is on spirit/purpose of the statute which is to redress historical wrongs, it would be ironic and perverse to use a statute intended to redress wrongs to create new ones





ii) Rehnquist






a) Argues that the court’s role is to implement Congressional intent

b) Statutory text is the best evidence of legislative intent (not a strict textualist, rather using text as evidence of intent)

c) Responds to Brennan by arguing the purpose of the statute is to make society color blind, cannot do that by implementing a program that makes choices based on race





iii) Blackmun

a) Between Griggs and McDonald the current case law makes it impossible for employers to obey the law – they must be pragmatic

b) Regardless of Congressional intent in 1964 the court in 1979 must reconcile the conflicting decisions and goals of the law

c) The role of the court is to reconcile these changing and conflicting goals of the statute




f) Actual history of the statute





i) Not clear that how the statute was actually passed is helpful





ii) Cannot really say there is a clear intent, only warring goals



5) Johnson



a) Case involves using gender as a factor for promotions

b) Brennan argues that under Weber as long as it is simply a factor, but not a determining factor, the program is legal – sites Weber as good law because Congress has not overturned it

c) Scalia dissents


i) Legislative inaction has no significance


ii) Must look to the plain meaning of the legislation


C) Methods of interpretation



1) Textualism – Justice Scalia in Johnson


2) Intentional (institutional) – Justices Brennan and Rehnquist in Weber


3) Contextual (functional) – Justice Stevens in Johnson Justice Blackmun in Weber
III) Public Choice Analysis
A) Public choice analysis looks at where political power lies and how benefits and costs are likely to be distributed (page 57)

B) Demand of legislation based on types of benefits and costs

1) Distributed benefits/distributed costs – interest groups are unlikely to form because of free-rider problems and the lack of a specific benefit group

2) Concentrated benefit/distributed costs – interest groups will form to push the legislation through but opposition will likely be disorganized

a) Administrative agencies could use canons of interpretation to control for these types of laws, to make sure that the industries benefiting are not running the legislature and injuring people at large

b) Courts can make a similar narrow evaluation of such laws


i) Might actually place courts in conflict with legislative intent


ii) Courts can invoke public choice analysis to reign in this sort of legislation

3) Distributed benefits/concentrated costs – interest groups will likely form to oppose these sorts of statutes, if they pass they likely have strong and widespread legislative support since there will likely be no strong interest group supporting them

4) Concentrated benefit/concentrated cost – interest groups will form on both sides and there will likely be a strong fight to get the statute passed

C) Can use public choice analysis to argue that legislators are unlikely to overturn a statute or to enact new legislation because of the power breakdown

D) Public choice analysis suggests that the concept of legislative intent is largely meaningless – legislation is a reflection of the conflicting sources of power

1) Market view of the legislation and the idea that the people seeking legislation are trying to maximize their benefits

IV) Types Of Analysis (positivism, legal process, intent)

A) Different historical views:



1) Heydon’s Case (mischief rule)




1. What was the common law before the act




2. What was the mischief that was not addressed by the common law




3. What has the legislature done to address the problem

4. The Judge is intended to implement the goal of the legislature to address the mischief for the good of the public

2) Golden Rule: look at the whole statute and implement the language of the statute, unless the plain language interpretation leads to an absurd result

3) Literal rule: enforce the plain language regardless of result – let the legislature fix the problems

4) Legal/Political Hermeneutics – the court must be the faithful agent of the legislature, rather than slavishly applying the plain language of the statute the court must attempt to implement the goal of the legislature when passing the legislation


B) Holy Trinity v. US


1) Facts:




a) Congregation hired an English minister for their church

b) There was a statute making it illegal for any US person/group to hire foreign contract labor



2) Parsing the statute:




a) “unlawful for any...company, partnership, or corporation” – applies to the church




b) “in any manner whatsoever” – very broad coverage

c) “to prepay the transportation, or in any way assist or encourage the importation or migration of any alien or aliens, any foreigner or foreigners...” – attempt to plug any conceivable loophole

d) “to perform labor or service of any kind” – seems to encompass and sort of work

e) text seems likely to have been written by or at least at the behest of a labor union to protect against the importation of competing labor (concentrated benefit distributed cost, maybe no cost and foreign labor has no lobby)

f) The plain language seems like an unassailable fortress


i) The house apparently passed the statute with no problem/comment


ii) First indication of concerns was in a Senate Committee Report

a) They declined to alter the language because it was near the end of the term and they did not want to hold-up the passage of the legislation (though it turned out not to pass until the next year anyway)

b) The report suggests passing the bill as-is and allowing the judiciary to construe it properly (suggests that the narrow reading really was the Congressional intent)



3) Potential sources of ambiguity

a) The terms “labor” or “service” may have a contemporaneous meaning of manual labor rather than professional labor (brainwork)

b) Canon: exclusio unius est inclusio alterius – the statute specifically excludes certain groups (actors, artists, lecturers, singers, and domestic servants) from coverage which suggests that all other groups are covered

i) Might try suggesting that a minister qualifies as a lecturer but the intent of the exclusion seems to be to allow performers and scholars to come perform or lecture for a limited time not to import a minister

ii) The only chink might be domestic servants which have a connotation of long term employment, are not performers, and not manual laborers in the strictest sense (like farmers and factory workers)...

4) The court concedes there is no textual basis for their argument, instead they go with an all intent argument

a) pg 676 “It is a familiar rule, that a thing my be within the letter of the statute and yet not within the statute, because not within its spirit...”


i) This is a combination absurd result and spirit trumps plain meaning move

ii) Crux of the argument is that the text cast too wide a net and needs to be reigned in by the spirit of the legislators

iii) Very difficult to use this argument to expand the coverage of a statute due to fair notice and due process arguments

b) Justice Brewer then goes on to argue that Congress only intended to cover manual laborers not “brain-toilers”

c) Justice Brewer relies heavily on the content of the Senate Committee report in making his argument

i) He holds up the report as the specific intent of Congress but all he has is (at best) the specific intent of one Senate committee

a) An argument can be made that many legislators rely more on a committee report than on the language of the statute itself since they are far more likely to read the report than to read the legislation in its entirety (unless they are the sponsors or on the committee)

b) Congress often vests a great deal of power in the committee to determine how to enact the legislation and what the legislation is supposed to do

ii) This is really a case of “imaginative reconstruction” – looking at what came out and then reconstructing what Congress must have done and intended ( this asks what the enacting Congress would have done had they considered the issues being addressed

a) This brings up the concept of the judge as the faithful agent of the Congress

b) This sort of reconstruction can lead in tow directions:

1) Genuine reconstruction – true imaginative reconstruction which assumes that Congress encoded a goal in the statute and the judge is simply decoding that goal to enact their intent

2) Spurious reconstruction – the judge has a specific goal and manipulates the legislative history and statutory language to enact that goal, the so-called imaginative reconstruction is wholly imaginary

5) The two big moves: absurd result and purpose trumps plain meaning (particularly to narrow it, expanding it runs into fair notice issues)


C) Max Radin and Statutory Intent

1) He argues that the abstract concept of statutory intent is incorrect – intent in created by judicial interpretation of statutes

2) This is supported by the idea that legislators did not conceive of specific situations when enacting the statute

a) At best they had a general kind of problem (mischief under Heydon) that they were enacting the statute to address

b) A judge’s imaginative reconstruction, if done properly, tries to address what the legislature would have done had they considered the specific case, but it is very susceptible to personal prejudices


D) The Speluncean Explorers

1) An exercise by Lon Fuller to explore the different modes of statutory interpretation, especially a critical view of legal positivism (the forerunner of modern Scalia-esque textualism)

a) Positivism is a more or less strict textualist view of the law





i) The only law is the words in the statute





ii) Law has no moral component, judges must simply apply the law

iii) If an abhorrent result occurs the legislature must alter the law not the judiciary – this is intended to restrict or abolish judicial activism

b) Positivism became popular prior to World War II but there was a serious backlash after the war – the Nazi government in Germany passed clearly immoral laws and strict application of immoral laws is abhorrent

c) The Spelunceans

i) Hypothetical: five individuals are trapped in a cave and draw lots to kill one of their number to feed the remaining four

ii) Issue: Should these individuals be convicted of murder and put to death?

iii) The court split on the issue



a) Two votes for conviction: Trupenny and Keen

1) Trupenny votes as a positivist but then suggests that the Executive branch should grant clemency, so he can’t go all the way with the positivist view



b) Two votes for acquittal: Foster and Handy



c) One abstains due to complete confusion: Tatting



2) The judges and their opinions (the interpretative stances)




a) Justice Keen (true judicial positivist)

i) The judiciary’s role is simply to implement the laws as they exist on the books

a) The judiciary should exercise as little discretion as possible 

b) Morality has no role, the rule of law is paramount

ii) Absurd or unpopular outcomes should spur the legislature to revise the legislation


a) Judges have no right or power to revise legislation

b) Without this sort of prod legislatures will not be forced to enact properly written legislation, they can allow faults and defects to remain relying on the judiciary to repair them





iii) This strict interpretation makes laws predictable and easy to obey





iv) He hates Judge Foster’s purposive argument




b) Justice Foster (purposive argument)





i) Wants to balance the rule of law against morality





ii) Two specific points:

1. When the purpose of the law is gone then the law should no longer govern – the explorers are no longer governed by the law because they have returned to a “state of nature”

a) Appeals to the idea that once you are outside a system of legitimate law the concepts of morality should govern (perhaps a response to the Nazi system, as soon as the laws of the government are no longer legitimate then morality should trump)

b) Basically the trapped explorers are no longer controlled by the laws of the land, rather they are controlled by their own unique legal system

c) What can a judge inside an immoral system do – should they remain positivist or interpret the law in light of moral goals

2. The purpose of the murder statute is to deter murder – there was no evidence of maliciousness only necessity among the explorers and there was no chance to deter their conduct with the statute that being the case the purpose of the statute vanished among them and should not be applied





iii) He essentially espouses two views:






a) Legislative intent – the law enacts the intent of the legislature

b) Legal process theory – the law should make sense, the role of the judge is to balance positivist views with morality, justice, and legislative intent




c) Justice Tatting (hopelessly conflicted)

i) He wants to be a positivist but also wants to temper that with moral considerations but finds it impossible to reconcile these views – must apply the law but must also create justice




d) Justice Handy (pragmatist, law as politics)





i) Suggests there should be no sharp line between law and morality

ii) He propounds a much more common law view – must weigh the unique facts and circumstances of each case to come to the proper result

iii) Finally, judges are officers of the government and must admit that fact – they must reflect the goals and intent of the people as well as the law, the law must serve the will of the people – judges are also uniquely situated to respond to changing social norms and can guide the law as society evolves 

a) This case is easy for Handy, the people want the explorers acquitted so he says acquit




e) Justice Trupenny

i) Tries to be clever by voting to apply the statute but then arranging a pardon with the executive branch


E) Basic Problems in the Making and Application of Law – Legal Process Theory



1) Judicial roles:




a) Positivists: see themselves as faithful agents of the Law




b) Intentionalists: see themselves as faithful agents of the legislature




c) Legal process theorists: see themselves as faithful agents of the legal system



2) Steps of legal process analysis

a) Nature of the task – the court must determine the meaning of the statute (not plain language or legislative intent, but a combination along with the judge’s opinion)
b) Mood


i) Respect the position of the legislature


ii) Look to achieving justice with the statute

c) Task


1. Determine the purpose

2. Interpret the text in a manner that enacts that purpose so long as that interpretation does not give the text a meaning it will not bear or would violate established policy

d) Words are a guide – use the text as a guide to interpretation, but do not allow it to constrain the search for justice

e) Attribution of purpose

i) The interpreter should place themselves in the role of a reasonable legislator pursuing a reasonable purpose reasonably


a) They are unaffected by short-term political goals/motives

ii) Assumptions are normative – leads to better creation and application of law, the law will be more functional and sensible ( analogous to the common law

iii) Strike a balance between the text and the goals/needs of society

3) Essentially legal process theory is about making the process make sense – the legislature is reasonable and trying to achieve reasonable goals, judges should honor those reasonable goals and try to achieve justice

4) Cases:


a) Shine v. Shine


i) Facts:




a) Marguerite and Louis Shine were married then separated

b) Marguerite got an order for support before their divorce and independent from the separation or divorce decrees

c) The divorce proceedings did not incorporate the support order

d) Louis then declared bankruptcy to avoid the support obligation





ii) Statutory text:

a) Under Bankruptcy code there are specific types of obligations that cannot be avoided

1) Relevant here: support decrees connected to divorce or separation agreements or a property settlement

2) Under the plain language Marguerite’s support order is not covered

b) The court tries to find a way around this problem, because in the interests of justice it must be protected

1) Under older versions and common law she would be covered

2) Under the Senate version of the law the language was revised and made inconsistent with prior law and older versions of the act to extend protection for support agreements but there is no explanation for the language change

3) There may be drafting mistakes:

a) In the Senate version the provision for a property settlement was left out “...or under a property settlement...” – likely a typo

b) The court could then argue that the revision was not a substantive change but rather a typographical (scrivener’s) error and go on to apply the law as they want it to apply

4) What the court ended up doing was throwing up its hands and saying it was a mistake and that she should be protected, although they have no firm ground on which to make that determination

5) There is also a canon that Congress will avoid changing long standing policy without explicit evidence to the contrary (dog doesn’t bark) and that new statutes do not arbitrarily change older policy

6) Court might have adopted an absurd result exception in this case (although they tend to avoid this because it can lead to serious judicial discretion, perhaps excessive)




b) US v. Locke




i) Facts:

a) Family with a mining claim had to file renewal before December 31 but filed on December 31 – lost their claim

ii) Justice Marshall wrote the opinion and said that the text was plain and that regardless of what administrative agencies might have said everyone had to obey that text

iii) Justices Stevens and Brennan both argue that this is a drafting error as evidenced by other drafting errors in the statute

V) Effects of Changed Circumstances on Interpretation – “Evolutive” Interpretation


A) Standard models of interpretation are essentially static



1) Ordinary meaning – looks to the meaning of the language at the time of framing



2) Legislative intent – addresses the intent of the legislature at the time of enactment

3) Purpose – may respond to changes in circumstances, it assumes law has a purpose but ambiguous about how that purpose alters with time

4) Should statutory interpretation have a common law element


a) The new textualists argue no (text is immutable)


b) Purposive views might suggest yes

5) To satisfy the needs of society statutes must change with time


B) Dworkin and the concept/conception 



1) Legislators act with two sorts of thoughts

1. Conception – the short term goal of the legislation is trying to accomplish (back to Heydon’s case, the mischief being addressed)

2. Concept – the broader areas being addressed or regulated by the statute as written

2) The conception is the immediate and rather limited purpose of the statute while the concept allows the statute to evolve and change with time

3) This can be viewed as a sort of chain novel of statutory interpretation – each case adds to the meaning and purpose of the statute so it slowly alters over time

4) Finally, invoke levels of abstraction to address problematic statutory language

a) Begin with the concrete text and then move through levels of abstraction until the problem falls under the umbrella of the abstracted statute

b) Can set this up as a conflict the court must resolve


C) Effects of stare decisis
1) Constitutional law – since courts seldom address Constitutional law issues the precedential value of a decision is flexible

2) Common law – the court’s role is primarily to keep the law in sync with society therefore there should be a strong effect of stare decisis on decisions

3) Code – since statutes are mainly modified by legislatures after interpretation by courts once a court has decided what a statute means other courts should be bound by that decision until the legislature does modify the language or meaning, therefore stare decisis should have a strong effect


D) Cases:



1) Li v. Yellow Cab



a) This case involves converting from contributory to comparative negligence

b) Under a common law system this is not a major problem, the appellate division can simply overrule the case law that sets the standard as contributory negligence and say that comparative negligence was now the standard

c) With laws being enacted as code it is more difficult – the court must look to the language of the statute to find wiggle room to allow the new reading of the standard

i) Intent – at the time of enactment the legislature was codifying the prevailing common law wisdom ( contributory negligence plus last clear chance defense

ii) Ordinary meaning (pg 714) – “everyone is responsible not only for their willful acts but also for an injury occasioned to another by his want of ordinary care or skill in the management of his property or person, except so far as the latter has, willfully or by want of ordinary care, brought the injury upon himself.” – statutory language has sufficient wiggle room to allow either contributory or comparative negligence as the standard

d) The court looks to the code and decides it should be read broadly and flexibly so it can adapt to changing societal circumstances and needs

i) This is especially in the context of a common law area like tort, as is the case here



2) In re Jacob
a) Interpretation of an adoption statute to see if it allows adoption by unrelated third party

b) §117 has clear language which terminates parental rights when a child is adopted but here both the unrelated and biological parents want to retain parental rights

c) How the court re-interprets the language


i) The court relies heavily on public policy and “absurd result” exception

ii) There is no suggestion of a specific legislative intent or a scrivener’s error

iii) The court ends up using a very purposive approach to justify the decision


a) Invokes a very Hart and Sacks type reasonable legislature

b) Argues that family law statutes have, historically, been read in he best interests of the child which is always viewed as giving that child two parents

c) Finally uses a canon to suggest that not allowing these kinds of adoptions might create a constitutional conflict which should be avoided



3) Female juror cases




a) Text says “those who are qualified to vote are qualified to be jurors”





i) Interpretation one:

a) Concept/conception conflict – voting an jury service are similar duties and privileges in society

b) At the stage of conception the legislature was likely not thinking about women voting when framing the jury service statute

c) No clear conflict in having women as jurors – no reason to attribute to the legislature a goal to exclude women





ii) Interpretation two:

a) Other courts may view themselves as faithful agents of the legislatures who did not intend to allow women into jury service therefore the court should not read the statute to allow such service



4) Public Citizen v. US



a) Conflict in the absurd result canon

i) Justice Kennedy expresses concerns that the absurd result canon will be used to allow judicial activism (too much subjectivity in the term “absurd”)

ii) Kennedy advocates limiting the canon only to facially an unequivocally absurd results



5) New Jersey v. Trans-Am
a) Case of father losing his car because his underage son was arrested for driving drunk


i) Confiscation of property is an unusual sanction

b) Ordinary meaning of the text seems to compel confiscation

c) How can this text be avoided – Concept/Conception dichotomy

i) It is reasonable to think the legislature was trying to encourage better supervision of property

ii) The judges then suggest a potential constitutional conflict canon (either due process or illegal taking of property)

iii) May also invoke an absurd result canon – should the father be penalized for the acts of his son, an punished so severely

VI) Problems with Legal Process Theory Intent, Purpose, and the New Textualism

A) Introduction

1) There is a significant possibility that legal process judges will take an active role in altering and evaluating statutory meaning to enact personal goals

2) Purposivism can be problematic – statutes can have multiple purposes and it is often difficult to faithfully determine the true purpose of the statute and which purpose should be considered superior

a) The legal process view can be unrealistic about how legislatures really work and create law – it ignores political concerns and currents

b) Purposivism may also raise some constitutional concerns, primarily separation of powers arguments

c) Legal positivists suggest that the language of statutes are the only thing the legislative and executive branches have agreed on and that judges should have no discretion to interpret language ( they should simply blindly apply the law

i) No one on the bench really applies pure legal positivist theory, not even Justice Scalia who applies ordinary meaning plus established canons ( not a strict positivist view


B) TVA v. Hill – early textualism

1) The Endangered Species Act (ESA) creates a blanket prohibition on the taking of endangered species

2) Issues:

a) The Tellico Dam project was already under way when the ESA was enacted in 1973 – the big question is should the ESA be applied only prospectively or should it also apply to projects currently under way?


i) The dam threatens the snail darter

b) Congress continued to appropriate money for the dam project suggesting that they do not want the dam project threatened by the ESA – their intent is to have the project completed

i) If the court is really supposed to honor the purpose of Congress then they cannot hold the dam project subject to the ESA

ii) Congress also seems concerned with protecting endangered species

iii) Which purpose should be given deference?

iv) One possible guide is the canon that “repeals by implication are disfavored” – i.e. statutory prohibitions should not be repealed by implication by an appropriations bill, Congress must make an overt act to truly repeal a prohibition



3) Majority opinion (Justice Burger)




a) The majority takes a very positivist view of the statutory text

b) They argue that there is no real statutory conflict – the ESA is clear, Congress knows the conflict, but they keep appropriating money

i) There is no clear conflict between the purpose and the language (in contrast to Weber where there was an apparent conflict...)

ii) Cites the plain meaning of the text as the best evidence of Congressional intent (a true positivist would not make this observation, rather the plain meaning of the text is the only indication of what the law is to do)

a) This is not a positivist text for text’s sake argument, rather it is using the text as evidence of the intent of Congress – while the argument is textualist in tone it is fundamentally focused on enacting Congress’s purpose

iii) Burger then moves to legislative history to bolster his reading

a) Finds compelling evidence of a specific intent not to exempt Tellico type projects

iv) Finally uses the canon against implied repeals to blow away the argument about the continued appropriations

c) The narrow reading also holds Congress’s feet to the fire – if they want to exempt the Tellico Dam they must specifically create an exception, the court will not do it for them

d) The opinion is very much in tension with a Hart and Sacks purposivist view

i) It is unreasonable to hold that Congress would enact a subsequent statute that would waste millions of dollars

ii) The opinion really looks to intent (imaginatively reconstruct what Congress would have done in dealing with the problem considering political influence and all of the other political warts) rather than pure purpose (reasonable legislators acting reasonably)

4) Justice Powell (joined by Justice Blackmun) recognize the damage blocking the project will cause and suggests that the purpose of the ESA was more narrow than the plain meaning of the text in a classic Holy Trinity move

a) He would allow the project to go forward and put the onus on Congress to specifically block the project to protect the snail darter and block the dam


C) Griffin v. Oceanic Contractors
1) Facts: sailor was denied part of is wages, waited two years to sue, and recovered $300,000

2) Majority opinion (around pg 734)

a) Justice Rehnquist makes an intentionalist/positivist reading of the statute

b) He argues that the text is the best evidence of Congressional intent

c) The legislative history suggests that Congress never intended to place a defined statute of limitations on recovery of lost/back wages – the penalty is supposed to run until the employer pays the wage ( This situation was Congress’s intent, and if it wasn’t they could alter the statute

d) They majority does not cross over into a purposive argument and say that Congress could not have reasonably meant for this result, rather they look to the evidence and the language and come to a consistent result


i) They don’t even suggest an absurd result exception



3) Dissent




a) Justice Stevens is firmly in the purposive camp

b) Stevens does engage the text by looking for ambiguity in the phrase “without sufficient cause” for withholding the wages

c) He also invokes the historical 10-day limit to suggest that previously there was judicial discretion to determine how long the penalty should run which should continue today

i) Invokes the “dog didn’t bark” argument – if Congress had meant to actually revoke the 10-day time limit they would have explicitly said so (outside of the language change in the statute), therefore they must not have meant to, Congress’s silence meant they wanted to retain judicial discretion

d) Justice Stevens, however, cannot get around the punitive flavor of this statute as a mechanism to enforce fair dealing between the employer and employee – this would suggest that the large penalty was appropriate


D) Green v. Bock Laundry – new textualism and Justice Scalia



1) Facts:




a) Green’s arm was torn off in a washing machine and he sued the manufacturer

b) Green was a convicted felon and the opposing  council used this to impeach his testimony



2) Issue: under FRE 609 can this evidence be used to impeach Green as a plaintiff?



3) Parsing of the text:

a) Plain language of the rule says that a judge may impose a balancing test between probative worth and prejudice for a defendant under the rule, but not for a plaintiff
b) The court agrees with Posner that the plain meaning is absurd and must be repaired



4) Justice Stevens (majority)

a) Takes a very intentionalist approach (what would the legislature have done had they been faced with this problem at the time)

b) Finds no clear legislative history showing that the rule should apply either only to criminal defendants or to all witnesses

c) His tool of last resort is a pseudo-canon which says “a party contending that legislative action changed settled law has the burden of showing that the legislature intended such a change” 

i) Settled law applied this sort of balancing test only to criminal defendants ii) Since there is no clear evidence that Congress intended to change the application of the rule he reverts to the common law rule and replaces defendants with criminal defendants

d) The final result is a sort of “golden rule” or absurd result formulation



5) Justices Blackmun, Brennan, and Marshall




a) Use a purposivist approach (what is the purpose of the rule)

b) The purpose of the Federal Rules of Evidence are to promote fair litigation therefore which formulation would promote fairness?

c) Congress must have been acting reasonably when enacting the rule, their drafting was inelegant but their intent was to provide protection and discretion, defendant should be replaced with party not criminal defendant

d) This opinion is focused more on public policy than on legislative history or imaginative reconstruction – how do we make the rule work vs. what did the legislators intend to do when writing this rule

e) Purposive arguments are more common in certain types of cases

i) Administration of justice – judges and lawyers are largely responsible for running the system so a judge might feel more comfortable making purposive interpretations to improve how that system runs

ii) Common law – when a question touches on something that has historically been a common law area judges are more willing and more used to making purposive decisions ( they have always been responsible for making the common law work

iii) Judges are unlikely to feel so free or so comfortable to attribute a purpose in an area that is highly technical and defined by statutes – there they are much more likely to stick to plain meaning (tax code vs. FRE)



6) Justice Scalia (concurring in the result)




a) Behold the new textualism (reduce judicial discretion and increase predictability)




b) Formula for applying statutes: ordinary meaning + established canons





i) Ordinary meaning – meaning of the words in their textual context

a) This is not necessarily their plain meaning, but has more of a connotation of what the average member of Congress would have believed the word meant when writing the legislation

b) Skirts the edges of contextual purposivism (i.e. textual context) – use the context of the language to impute a purpose

c) He does not want to enact a Congressional intent only to use the word as a member of Congress likely thought it meant (splitting hairs)

d) This is not a 90/10 meaning, it’s a more likely than not 60/40 type idea – use dictionaries a lot





ii) Established canons






a) Very unclear on what canons are established, and how to choose

b) To apply these first determine what the ordinary meaning is and then if a canon would allow a different but still permissible reading

c) He will allow an absurd result exception, but this still has the problem Justice Kennedy noted of allowing excessive wiggle room – should we invoke a “reasonable man” test for absurdity?

d) The canons are attractive because they can be applied rather mechanically, like ordinary meaning, and are resistant to judicial activism or interpretation – Once you decide what established means





iii) The new textualism is identical to plain meaning  

a) Plain meaning historically meant that if there was a clear meaning (90/10) for a word or statute you stopped there and did no other interpretation

b) In the new textualism the ordinary meaning is still tempered by the established canons

c) In this case Justice Scalia tacitly invokes and absurd result exception then argues that replacing defendant with criminal defendant does the least damage to the rule

i) Not clear that this is the case, but it at least does not extend protection to parties not explicitly protected by the plain text of the rule

d) A pure textualist (like Judge Keen) might view this rule as unconstitutional and therefore void, leaving parties to fall back on Role 403 which does allow the balancing test – no one suggests this


E) Chisom v. Roemer


1) Facts:

a) Most of the districts electing state supreme court judges in Louisiana are single member districts

b) Two judges are elected from a single multimember district which is accused of vote dilution (could have been split to better represent people of color)



2) Issue: does this voting scheme violate §2 of the Voting Rights Act




a) Louisiana says the act only applies to the election of representatives not judges



3) Majority opinion (6 justices, written by Justice Stevens)




a) Takes a four level approach (funnel of abstraction)





i) Text





ii) Legislative history/intent





iii) Purpose





iv) Policy

b) Prior to the 1982 amendments that added the term “representative” the act was about protecting the voting rights of people of color

i) Under a “dog didn’t bark” view Congress would not have changed the protection afforded by the statute without saying something

ii) This is really an imaginative reconstruction of what Congress intended based on the legislative history, or lack thereof

c) Also invokes the canon of reading civil rights statutes broadly – this statute is intended to protect the voting rights of people of color in any election

d) Finally, from a policy perspective – if the statute applies only to representatives then sheriffs, governors, etc. would not be covered and votes could be diluted there with no legal recourse which seems absurd and against the purpose of the statute



4) Scalia’s dissent

a) Ordinary meaning of “representative” as used in the statute means people elected and acting on behalf of the people of the state

b) Judges act on behalf of the law, not the state

c) A judge is not a representative as the word is used, therefore the statute doesn’t apply


F) West Virginia v. Casey


1) Issue: are expert fees included under the ambit of attorney’s fees?



2) Majority (Justice Scalia)




a) Other statutes talk about awarding attorney’s fees and expert fees separately

b) If expert fees are also covered whenever attorney’s fees are mentioned then all of these statutes have redundant language, which should be avoided



3) Justice Stevens dissenting

a) Makes an almost purely purposive argument – the purpose of the statute it to make civil rights plaintiffs whole, which is not accomplished by giving them just their attorney’s fees, they need it all

b) Congress is shifting the litigation costs to the losing party, and that means all of the costs



4) This case clearly shows the divide between textualism and purposivism

a) For Justice Scalia this is an easy textual case – start at the narrow statute and work your way out to the whole US code, make it consistent, and apply that definition, it’s simple




b) For Justice Stevens this is an easy purpose case




c) What about the other seven?


G) What about the other Justices in the majority in Chisom and Casey (White, O’Connor, Souter)



1) None of them are strongly wedded to either of the polar extremes (text or purpose)



2) These centrists are open to the use of legislative history to bolster and argument




a) Justice Stevens uses a great deal of legislative history in Chisom
3) Both cases come down to keeping statute/rules coherent and clear – the centrists seem less concerned with method than with result

4) Sources of law (in ascending order of abstraction and effectiveness in convincing a centrist)


1. Text


2. Legislative history/intent/imaginative reconstruction


3. Purpose (reasonable legislators)


4. Policy (useful, but may not be compelling)

5) The centrists like all of these arguments, and like to hear them

a) In Chisom the term “representative” was fuzzy so they were willing to look at more sources for help

b) In Casey the text was clear, if unfair, so they were satisfied not looking at more

6) For Stevens, Brennan, and Kennedy purpose is often much more compelling than plain text (especially true in Casey)

VII) Economic Analysis of Statutory Interpretation (Richard Posner and Fran Easterbrook)

A) Considerations of economic analysis of statutory interpretation

1) Rule of law values – from an efficiency stand-point law should be interpreted in such a way as to reduce uncertainty, limit judicial discretion/activism, and reduce reliance on legislative history/intent/purpose type arguments (positivist view of the law)


a) Allow the people to know what the law is, means, and how it will be applied


b) Reduce the amount of judicial resources required/spent to apply the law


c) Plain language reading gives the most efficient result

2) Posner’s view – ignore efficiency in the aggregate and instead focus on efficiency and justice in the individual case (the most inefficient outcome is the unjust one)


a) Focuses on legislative purpose not plain text or efficiency

3) Public choice issues also play a role, considering the greater access/influence of certain sorts of players in the political system (mainly policy with some purpose)

a) Concentrated benefit/distributed cost statutes will often be read to the letter since it is likely that the beneficiaries were able to exert greater influence to receive that benefit than the burdened parties

b) Distributed benefit/concentrated cost statutes may be read somewhat more liberally since there was likely no lobby benefiting while a specific group was likely opposing the statute – whatever passed is really intended to do what it says it is intended to do, maybe even more


B) US v. Marshall
1) Issue: should the paper that carries LSD be considered part of the drug’s weight for purposes of sentencing?


a) Statutory text: “mixture or substance containing a detectable amount” of LSD

2) Judge Easterbrook (rule of law)

a) Begin with the ordinary meaning of the text – what do substance and mixture mean (get out the dictionary)


i) Mixture encompasses the LSD-paper combination

b) Rather than suggesting inconsistency Easterbrook views the specific exception enunciated in the PCP provision as proof that there was no intent to similarly exclude the filler/vehicle for LSD

c) From a functional/efficient standpoint the plain language is clear and easily applied – the statute says nothing about excluding the paper in LSD cases or the filler in other drug cases (except for PCP) therefore count the paper



3) Judge Posner

a) Concerned with an efficient result in the incident case, not in the aggregate – he wants statutes to be consistent and understandable – this Federal drug sentencing statute is not

b) Purposive argument – Congress did not understand how LSD was sold/used

i) Sentence/dosage ratio is consistent for other drugs, but much harsher for LSD if the weight of the paper is included, not so hard if the weight of the pure drug is used

ii) The specific exemption for PCP makes the statute even more inconsistent



4) Judge Cummings in dissent

a) Congress subsequently admitted the sentencing guidelines were incorrect for LSD

b) As faithful agents the court should defer to this subsequent legislative history

i) Very unusual to use subsequent “history” to alter past statutes until there is either a re-enactment of the statute or there is a clear absurd result


C) Perez v. Wyeth Labs
1) Issue: did Wyeth owe Ms. Perez a direct warning about the side-effects of Norplant (or framed another way, can she sue for the lack of a direct warning about side-effects?)

2) Statutory text: “an adequate warning is one that a reasonably prudent person ...communicates adequate warning...to the one intended or in the case of prescription drugs the warning must be framed for a doctor”


i) Perez argues that she was still owed a warning

ii) Wyeth argues the statue says they only owe a warning to the doctor, not to the patient



2) Majority view

a) They see the drug industry using their political influence to destroy or at least severely limit a common law tort cause of action (failure to warn) to gain protection (concentrated benefit/distributed cost)

b) The drug makers were clever, rather than explicitly gaining protection they lobbied for a provision that the statute be read in deference to the legislative history and that legislative history specifically says that drug makers are not liable for failure to warn patients if they warned doctors (learned intermediary rule)


i) This essentially gives statutory standing to a common law doctrine

c) The court, in what seems a decision flying in the face of statutory law, argues that since the drug was marketed directly to patients the learned intermediary rule should not apply and Wyeth owed Perez a direct warning


D) FDA v. Brown and Williamson


1) Issue: does the FDA have authority to regulate tobacco as a drug delivery device?



2) History of FDA authority:




a) 1938 FDCA

i) The FDA has authority to regulate articles intended to affect the structure or any function of the body

ii) There is no reference to tobacco in any way (for or against regulation)

iii) At this time the FDA did not believe they could or should regulate tobacco

b) In the 1990s the FDA (due to changed political circumstances) asserts that tobacco was a drug delivery system and open to regulation

i) Not exactly a change in interpretation, more of an argument that they did not understand how tobacco functioned originally



3) Justice O’Connor’s argument (for the majority including Justice Scalia)




a) Initially relies on a “dog didn’t bark” argument:

i) Since Congress did not say tobacco could be regulated they must have intended it not to be regulated

b) Also a pseudo-Holy Trinity move – the plain language of the statute is so overly broad that it couldn’t possibly mean what it says

i) Congress has historically given the FDA wide discretion to interpret the statute and that interpretation has been more narrow

a) This can backfire because now the FDA wants to change the interpretation

b) There might be some sort of a canon that agency interpretations should not be changed mid-stream – this might be how Justices Scalia and Thomas came on board

c) Idea of private reliance on past interpretations – changing that interpretation would present a fair notice conflict




c) Legislative history and Congressional action/inaction

i) A number of bills to specifically allow FDA to regulate tobacco have been defeated (if Congress wanted FDA regulation they would have allowed it, therefore FDA does not have authority)

a) This is more of a Hart and Sacks type purposive argument relying on reasonable legislators rather than an intent based imaginative reconstruction of how the political process actually works

b) Problem with this purposive argument that if the legislators rally were acting reasonably as soon as the clear dangers of tobacco were known they would have allowed FDA regulation

d) Statutory evolution

i) Congress has passed specific regulatory laws, like labeling provisions and age limits, etc. – the specific rights to regulate conferred by Congress imply that no other rights exist

ii) If FDA had the right to regulate tobacco then they would have to ban it (weak argument in my opinion)




e) Policy

i) Law as equilibrium – for 65 years FDA had a specific view of tobacco regulation, they should not be able to radically alter that view in one fell-swoop

ii) Law as a political process – the impetus behind the new FDA interpretation was largely political (based on the Clinton administration) although it also had health concerns

iii) Legislative inertia – it should fall to the people and Congress to specifically get this sort of regulatory power for the FDA, not to the court to grant it

a) This ignores the fact that there is significant political power on both sides of the question which creates legislative gridlock

b) If the court had granted the FDA the regulatory power then Congress would have to revoke that power, rather than forcing Congress to grant that power – essentially the court is setting the balancing point with Congress then having to move one way or the other

VIII) Pragmatic and Critical Theories of Interpretation

A) Fusion of different textual horizons



1) Hermeneutical scholars often talk about the different horizons of textual interpretation




a) Current – what the text means now




b) Historical – what the text has meant




c) Text – plain meaning of the words (if this exists)

2) Most people fuse these levels of interpretation, and hermeneutical scholars sometimes argue that text must be reviewed in light of all of these levels of interpretation

B) Normative view of legal text – text must be used to create standards that can be adhered to an promote the goals of the law and justice, law must be functional (pragmatic view)

C) Critical theory – argues that text has no absolute meaning, but is always colored by those who write it and those who apply it

1) Law is not an objective apolitical logical system – law is instead the product of procedure that creates it and the communities employing that procedure


a) Legal equilibrium is controlled by the parties in power that create the law


b) Law and legal reasoning is yet one more incarnation of the political arena

2) Critical theory argues that there is no absolute unbiased source of legal statutes – legal statutes stem from the political system that makes and applies them


a) Thus there are things like critical race theory, critical gender theory, etc.

3) Effects of legal interpretation

a) Some suggest that law needs to become more populist rather than elitist as it is now – more direct popular input


i) Judicial elections can address this issue to some extent

b) Others argue that despite the elitist legal system it has led to important improvements in rights for many people



4) Contemporary Proceedings on Speluncean Explorers




a) Equality of power in bargaining was a fiction

i) Critical theorists were particularly critical of the legal process idea of reasonable legislators acting reasonably – they argued that the political system always involves instances of unequal bargaining power

ii) Strict textualism is a more honest, if a more harsh, method of imposing legal power

b) Indictment of the idea of a person with limited power being convicted of a crime for a minor infraction while some one with greater social power (and more similar to the judges) was guilty of a serious crime but was not convicted

i) Judge Green argues that law is colored by an upper-class viewpoint – people trapped in the cave were no more in a state of nature because of their condition than people trapped in a ghetto and unable to escape poverty, are they allowed to escape liability because of their situation?

ii) Law is regulated by privileged viewpoints with little input from the less privileged classes




c) Public choice analysis

i) Elites have greater access to legislators therefore laws which benefit them should be construed narrowly while laws benefit this disempowered groups should be read broadly since they have only limited power to use to influence the legislature

ii) Concentrated cost statues should also read broadly since the parties being burdened by the law also likely have significant political access and power

iii) Canons that address theses issues:


a) Remedial statutes should be broadly construed



1) Public interest statutes are given wide effect

b) Statutes in derogation of the common law should be narrowly construed

1) Concentrated benefit statues must get everything right because they will only be applied to the letter

c) Exemptions from revenue statutes are narrowly construed

IX) Doctrines of Statutory Interpretation – Canons

A) See appendix B in the textbook (flagged)

B) Canons are simply ways of engaging the text, they are not rules of law, just rules of thumb to aid interpretation

1) They stem from previous judicial interpretations – once several judges have dealt with a similar problem in a similar way a canon is forged

C) Textual canons – ways to read statutory text


1) Expressio unius – the expression of some suggests the exclusion of others


2) Noscitur a sociis – interpret general terms as similar to more specific terms in a series


3) Ejusdem generis – interpret a general term by the class of objects accompanying it



a) Often invoked with enumerated lists containing general and specific terms

4) Follow ordinary usage of terms unless Congress specifically give a term a specific meaning

5) Follow dictionary meanings unless Congress gives them a specific definition

a) Consider definitions contemporary with passage of the statute – do they lend specific illumination to a statute

6) “May” is usually permissive, “shall” is usually mandatory

7) “Or” means in the alternative

8) Congress is presumed to follow grammatical rules, placement of punctuation is presumed to be intentional and significant


a) Need not apply the rule of the last antecedent if not practical

9) Whole act rule

10) Avoiding readings that make other provisions superfluous

11) Avoid readings that conflict with the policy of other provisions

12) Avoid readings that conflict with necessary assumptions about other sections

13) Avoid readings that conflict with the structure of the statute

14) Avoid broad readings if Congress has provided for the broader situation with more specific language in other sections

15) Interpret the same or similar terms in the same way

16) Specific provisions trump more general provisions

17) Provisos and statutory exception should be read narrowly

18) Do not create exceptions in addition to those specified by Congress

D) Institutional (referential) canons:


1) When a term has a well settled common law meaning that is the intended meaning

2) Chevron – when Congress delegates power to an administrative agency courts should defer to that agency’s interpretation of the statute


E) Substantive (policy) canons:



1) Rule of lenity – criminal statutes should be narrowly construed in favor of the defendant




a) Policy

i) Consider the penalty imposed for this and similar conduct – is the penalty proportional or reasonable to the crime charged

ii) Fair notice – did the accused have notice that the statute might apply

iii) Due process – were the accused’s rights protected and their interests served

iv) Balance of power/resources


a) Courts are responsible of protecting the rights of the accused


b) Limits prosecutorial discretion and abuse of power

c) Puts the burden of drafting on the state – they must draft clear criminal statutes

1) It is the burden of the prosecution to demonstrate that the statute should apply, not the burden of the defense to show it does not apply

d) Defendant is assumed to have acted lawfully until the prosecution proves that their action was unlawful – should not presume that they fall under an ambiguous statute, should presume they fall outside its scope

v) Separation of powers – legislatures, not judges, write the laws and define crimes, they should do so properly

a) In a statutory system it is not the judge’s role to define the scope of ambiguous statutes

1) This could also argue against the rule of lenity – is it the judge’s role to determine that a statute is too ambiguous and should be read narrowly or not to apply at all

b) Rule of lenity holds the legislature to a high standard for defining crimes, they must be clear





vi) Condemnation accompanying criminal sanctions

a) Common law courts can impose civil liability, but criminal sanctions can only stem from clear violations of criminal statutes





vii) Loss of personal liberty/avoidance of unreasonably harsh punishments

a) True leniency concept, similar to the 8th amendment prohibition against cruel or unusual punishments

viii) Federalism – absent a national interest the definition of crimes is part of local police powers so Federal legislation should not be broadly read to apply to historically state concerns

a) Federal defendants can argue that unless their conduct fell clearly within Federal jurisdiction their case should more properly be adjudicated in state court

2) Strict construction of statutes in derogation of sovereignty – statutes must contain an explicit and clear waiver of sovereign immunity before the government (state or Federal) can be made a defendant – the sovereign must consent to being sued


a) Policy

i) If the government is held to the same duties as normal citizens people can effect social change through litigation rather than legislation

ii) Assumption that the sovereign/government is already working for the best interests of the citizens (British assumption that the king can do no wrong)

iii) Under our system the canon can be used to force the legislature to make clear statements and to protect the public treasury from being drained by poorly drafted laws



3) Strict construction of public grants




a) Policy

i) Strict construction limits the extent of benefits that can be conferred on powerful people who have access to the legislature – if the legislature wants to give their supporters plums make them do it explicitly and clearly



4) Strict construction of (some) revenue provisions




a) Policy

i) This canon can cut both ways, statutes should not be read to over reach but also should not be read to allow people to avoid their obligations



5) Statutes should be read to avoid constitutional conflicts/questions (when possible)




a) Policy





i) Judicial pragmatism – avoid the conflict when possible

ii) Very broad scope – once the Supreme Court haw made an interpretation of the Constitution that becomes the law of the land and there is no way to avoid that interpretation unless they revisit it – better not to force it

iii) Countermajoritarian – if the Court avoids the issue then Congress is on notice that there may be an issue and can more clearly articulate their intent without being bound by a binding Constitutional construction

iv) Encourages dialogue between the judiciary and legislature

v) Gives the judiciary and legislature time to fully consider how they want Constitutional and regulatory issues to interact and be resolved

vi) Some critics of the canon argue that it creates a penumbra that essentially extends the scope of Constitutional protection/control (sort of a 50-yard rule, the Court doesn’t want to come too close)




b) Severability and unconstitutional statutes

i) If part of a statute is unconstitutional can it be removed without negating the remainder of the statute?

a) The typical approach is to simply remove the unconstitutional section and then determine if the remainder is coherent and constitutional

1) The problem here is that Congress might not have passed the original statute if it had not contained the unconstitutional provision, so is the judiciary still being a faithful agent, or are they legislating

b) Example: legislative veto – this is a creature of the legislative process where Congressional committees have the power to essentially veto regulations from an agency responsible for regulating something (defeats bicameralism, presentment, etc.) – gives Congress an unconstitutional veto power

i) Alaska Airlines v. Brock 480 US 678 (1987) – defeats legislative vetoes




c) Effect of Unconstitutionality on a statute





i) Is the statute actually expunged or simply unenforceable?

a) Critical question for decisions that determine a law is unconstitutional that are later overturned

b) The statute stays on the books because courts have no power to alter legislation, only the legislature can do that – therefore laws ruled unconstitutional remain on the books, they simply cannot be enforced

ii) The ruling of unconstitutionality is equivalent to preemption of state law by the Federal Constitution

iii) Major catastrophe if Roe is ever overturned




d) Under enforced constitutional norms

i) There are certain areas where Constitutional powers/norms should apply, but the judiciary has refrained from getting involved

a) Immigration law – Congress has complete (plenary) power to regulate immigration, courts defer to Congressional action

b) Indian law – Congress has unilateral power to abrogate treaties unfettered by judicial action

ii) There has been a deployment of certain canons to protect these groups (essentially a use of clear statement rules – unless there is a clear Congressional intent to affect the rights of Immigrants or Indians the judiciary will not read that intent into statutes)

a) Seems to conflict with the avoidance canon – here the court knows there is likely a constitutional tension but crafts their interpretation in a way that protects the constitutional right without addressing the constitutional conflict


F) Application of canons

1) Only rules of thumb, not laws so they can help clear up ambiguity, but will not overrule the ordinary meaning of the text

2) Canons do not have significant predictive effect like legal rules do

3) When using a canon to interpret a statute often look to the whole act, other sections, penalties involved, get as much information from the text to determine what the canon might imply or do



4) Using substantive and institutional canons




a) Strict v. Liberal construction

i) Goes to what sort of presumption is made about the statute in relation to the canon

ii) Some canons are explicit about this construction (X should be strictly/liberally construed)




b) Tie-breaker





i) Weakest way of deploying a canon, gives it the least possible force

ii) If, after going through a full analysis of the statute (text, intent, purpose, policy) there is no clear answer, use the canon to break the tie

iii) This is now typically how the rule of lenity is applied in Federal cases




c) Initial presumption

i) Use the canon as the beginning of the analysis then go through the analysis to see if the canon breaks down or is overruled

ii) For the rule of lenity – presume the statute does not apply, then analyze it to see if this presumption is refuted




d) Clear statement rules – legislature must make a clear statement to ...

i) Alters the way the analysis is done

a) Almost a magic words kind of analysis, without the explicit statement the canon does (or does not) apply

ii) These can have real power in a brief because they almost have the force of a rule of law – courts tend to give them great deference

a) Example: sovereign immunity in Federal laws – unless Congress clearly states that sovereign immunity is abrogated a state may not be made a defendant (no inferences, only clear language)

iii) These can really bias the interpretation in one direction, but they depend on how the courts in a given jurisdiction tend to read the canons – can only determine that by talking to practitioners and reading cases on point

iv) Clear statement rules and the New Federalism (Gregory v. Ashcroft)

a) Clear statement rules are invoked whenever Federal Statutes might interfere with state prerogatives – in those cases the language Congress uses must unambiguously and clearly state that the Federal rule is intended to supplant the state rule


b) How to craft the canon:



i) Constitutional avoidance:




a) Justice Brennan – serious constitutional doubt




b) Justice Burger – serious constitutional question

ii) Canon applies whenever Federal Statute might interfere with (form Gregory):


a) State Constitutional powers or prerogatives


b) Traditional State authority


c) State sovereign immunity


d) State governmental functions


e) Fundamental sovereign decisions


f) Defining constitutional offices

g) State decisions that “go to the heart” of representative governments

h) Qualifications of most important government officials






c) What to do if the canon is triggered?

i) Assume Congress is not attempting to exercise its 14th amendment powers unless clearly stated


a) Look to legislative history for guidance

ii) Under Atascadero “Congress must make its intention unmistakably clear” if it intends to make a State subject to suit in Federal Court (sovereign immunity)



5) Use different types of canons at different levels in the brief to channel the interpretation




a) Textual canons for textual analysis




b) Substantive canons to shape intentional, purposive, and policy analysis




c) Clear statement rules can completely alter the way the analysis is done

i) Can often skip the standard moves and head straight for the clear statement

ii) Might deploy textual canons to buttress the clear statement

d) Whenever a court deploys a policy canon they also must consider where to leave the political inertia (which side of an issue should be forced to lobby Congress to shift the equilibrium back the other way) – sort of a public choice issue


i) May come down to issues of access, resources, lobbying power


G) Critiques of the canons

1) Posner argues that the canons have no predictive power and are therefore useless for interpretation

a) They can be used to lend credence to policy arguments (policy alone may be unpersuasive, policy cloaked in a canon almost looks like a legal rule)

b) When no other analytical tools are available (legislative history, textual arguments, etc.) a canon can lend the weight of history to a policy argument


H) Summary of the canons

1) While canons may have a strong historical background, their policy rationale may change with time, as will their application in different jurisdiction


a) Rule of lenity

i) Originally a mechanism to avoid draconian punishments under English common law

ii) In the American system the rule of lenity has been re-interpreted to apply to statutory laws

iii) Even more so in the two-tier system of American jurisprudence the rule of lenity has been interpreted to prevent Federal preemption of State law

b) Sovereign immunity (statutes abolishing sovereign immunity should be narrowly construed)


i) In the Burger court this was a presumption


ii) In the Rehnquist court this has become a strong clear statement rule

2) Substantive canons cannot create a policy argument, they only lend weight to an underlying policy concern

3) New canons can be created over time

a) Often first articulated by clever lawyers giving the court a justification to rule the way they want to rule already

4) Many states have interpretation statutes that govern how to apply canons, can also look to key numbers in digests, or even simply look to case law

a) Even in Gregory it is possible, but picking an choosing triggers and applications, to make either an incredibly strong or extremely weak clear statement rule



5) Point-Counterpoint – Karl Llewellyn critiques the canons page 909

a) Llewellyn holds that judges reach pragmatic results based on making the law functional, rather than relying on legal formalism or textualism

b) He critiques the canons as useless since there is always a parry to every thrust


i) Thrust – usually the idealized historical canon


ii) Parry – often a more pragmatic way of interpreting a statute


I) Cases:



1) Babbitt v. Sweet Home



a) Facts:

i) Addresses the meaning of the word “take” in respect to endangered species and habitat destruction – is destruction of habitat “taking” an endangered species?




b) Justice Stevens (majority)





i) Starts with the ordinary meaning of the word “harm”






a) Destroying habitat necessarily harms an animal

ii) Avoid surplusage/redundancy – if harm is read only as the direct application of force it overlaps completely with other provisions of the act, therefore it must mean to encompass also indirect harms like habitat destruction

iii) Stated purpose of the ESA is to preserve the ecosystems where endangered species live




c) Justice Scalia (dissenting)





i) “Harm” is a common law term of art – force to cause injury

a) Give examples of ways to cause harm without application of direct force (to defeat argument that harm is redundant)

ii) Noscitur a sociis – the words surrounding harm in the list suggest a direct injury to an animal, not an indirect injury like that cause by habitat destruction

iii) Federal agencies can deal with habitat preservation through takings – those statutes are more directly addressed to the problem of habitat preservation and they should be used for that, not this provision of the ESA




d) Does the statute apply to the acts of private parties?





i) Technical meaning of “take” – reduce to human control (hunt, wound, kill)

a) Repost to this is that Congress created a technical meaning for take that include harm

1) There are also agency interpretations that define the meaning of take (Scalia would dismiss these as far from determinative)

2) 1982 Amendment creating a permit process for endorsing unintended impacts on endangered species suggested a Congressional intent to affirm the agency interpretation of taking and harm in the statute – by creating the permit process Congress assumed that unintended injuries to endangered species were covered by the ESA and the permits allowed the parties to avoid the consequences of conflicts with the ESA

ii) The thrust of Scalia’s argument is that in 1973 the typical member of Congress would not interpret the term “take” to apply to the unintended injury of endangered species by private individuals

a) He would argue that the 1982 Amendment was passed by Congress when the members were laboring under a misunderstanding about the scope of the ESA – e.g. that it did cover indirect harm

1) The amendment was not an endorsement of the agency interpretation because the agency interpretation was incorrect and the amendment was a means of avoiding the agency interpretation

2) Begs the question, if Congress did not like the agency interpretation why didn’t they amend the statute to refute the agency interpretation?






b) Scalia wants to circumscribe the scope of agency power






c) He is also concerned about 5th amendment takings conflicts



2) Muscarello v. US



a) Facts:

i) Application of a Federal sentence enhancement statute that says “whoever, during and in relation to any crime of violence or drug trafficking crime...uses or carries a firearm, shall, in addition to the punishment provided for such crime...be sentenced to imprisonment for five years”




b) Background cases:





i) Smith v. US – buyer barters for drugs with a gun

a) O’Connor (for the majority) – dictionary definition of “use” says to use in any way including bartering


i) Purpose of the statue is to keep guns and drugs separate

b) Scalia argues that use means to use a weapon, not use it in any way

ii) Bailey v. US – defendant had a gun in the trunk of his car and prosecutor indicted him for “using” the gun

a) O’Connor (for unanimous court) – this is not a use, use requires an activity involving the gun

c) This situation is like Bailey (gun in the trunk of the car) but now the prosecutor charges the defendant with “carrying” the gun not “using” it

d) Justice Breyer (majority) – imaginative reconstruction

i) Begins with a textual canon: ordinary meaning trumps a technical meaning – what is the ordinary meaning of carry

a) Argues the ordinary meaning is to convey

1) To convey on the person of is only a special meaning for carry, not the ordinary meaning

b) Does not allow that carry in relation to firearms has a specific, though still ordinary, meaning

ii) Has a flavor of looking at malum in se vs. malum prohibitum type crimes – drug dealing is bad in an of itself, the law simply modifies sentencing of someone already convicted of committing a bad act

a) Congress intended to separate guns and drugs, therefore any time a gun is even peripherally involved the sentence should be enhanced

iii) The majority deploys the rule of lenity only as a tie breaker, since there is no real conflict in their minds it has no weight

a) Their analysis never reaches a conflict, therefore there is no need to break any sort of tie




e) Justice Ginsburg (dissenting) – more canonical/textual analysis

i) They begin with the argument that “carry” in this context is a term of art meaning to carry a gun on the person, not convey in a vehicle

ii) The expansive definition of carry used by the majority threatens to make other portions of the statute redundant (provisions about transporting firearms rather than carrying them)

iii) Finally, they use the rule of lenity as a presumption – ambiguities should be read not to apply unless the analysis shows they clearly do, carry is ambiguous, at least in this case, therefore it should not apply to Muscarello



3) McNally



a) Facts:

i) Some politicians are indicted for mail fraud because they were funneling all of a state’s insurance business to specific insurance companies that were then kicking back some of their premiums to the politicians

ii) No clear harm caused by the practice – the premiums were at market rates, the coverage was appropriate, there was no fraud being perpetrated

iii) The politicians were indicted for mail fraud (which generally requires that the mails be used to perpetrate an injury) – the only argument was an intangible loss to the citizens – they lost their right to good government

b) Here the court was faced with the US attorney prosecuting state officials for a purported crime that actually injured no one and broke no state laws, under a Federal statute


i) The court uses a Federalism argument to dismiss the action

a) This is an abuse by the US attorney – this conduct is outside the US attorney’s discretion and intrudes on state law

b) If Congress intended to criminalize this sort of conduct they can, but the Federal mail fraud statute does not apply (almost a clear statement type argument also distantly a rule of lenity argument)



4) Davis



a) Facts:





i) Application of a three-strikes provision





ii) Statute contains significant ambiguity

i) §667(d)(3)(C) requires a finding that juvenile defendant be found fit and proper party for juvenile court

ii) The provision can be read to cover anyone tried in a juvenile court, or only those the prosecutor attempted to try as adults who were actually tried as juveniles

iii) The court chooses to apply the more expansive interpretation

b) The majority makes a purposivist interpretation – the legislature must have intended the expansive meaning, otherwise the statute would have virtually no effect

c) The dissent invokes the rule of lenity, stating that the statute is clearly ambiguous and therefore should be narrowly construed in his favor



5) NLRB v. Catholic Bishop
a) Issue: does the National Labor Relations Act (NLRA) apply to secular teachers teaching in religious schools?

i) Text: “any person acting as an employer...but shall not include the US or any wholly owned Government corporation, or any Federal Reserve Bank, or any State or political subdivision thereof, or any person subject to the Railway Labor Act...or any labor organization, or anyone acting in the capacity of officer or agent of such labor organization...”

a) A plain meaning analysis plus exclusio unius suggests that any organization not expressly excluded in the language is covered by the act




b) Justice Burger (majority)





i) Formulation of the constitutional question canon

1. Are there “serious” Constitutional questions suggested by the statute? (triggers the canon)

a) Is there likely to be a substantive Constitutional issue that must be resolved

2. If there is a serious question is there an affirmative Congressional intent clearly expressed that the statute be read with the conflict?

a) Either in the language of the statute itself or clearly stated in the legislative history

b) Only if Congress had used express language that religious schools were covered by the statute should the Court deal with the issue, since there is no such clear statement the statute should be read so as not to cover such schools




c) Justice Brennan (dissenting)





i) Formulation of the constitutional question canon

1. Is there “serious doubt” as to the Constitutionality of the statute? (triggers the canon)

a) This actually requires analysis of the statute and the implications it might have if applied as written and interpreted, it requires much more engagement with the text and implications than Burger’s formulation

b) Burger’s formulation allows any chance of a Constitutional question to trigger the statute, Brennan’s formulation allows there to be a Constitutional question, but triggers the canon if there is serious doubt as to the Constitutionality of the statute






2. Avoid the doubt if another construction is fairly possible

a) Reformulate the interpretation, if possible, to avoid the doubt




d) Observations:

i) The majority never really gets into the analysis of how the statute would affect religious purposes of the school because they stop after finding no clear magic words in the statute or the legislative history that gives the NLRB jurisdiction over parochial schools

a) In the absence of clear Congressional intent to force the potential conflict there is no requirement to do the difficult analysis





ii) The dissentor’s analysis is the more common one:






1. Determine if there is a serious doubt as to constitutionality






2. Reasonably reconstruct the statute to avoid the conflict



6) Solid Waste Agency



a) Establishes that any waters in the US are navigable waters

b) Constitutional question – this reading would cover waters that are not involved I interstate commerce, which brings into question whether a Federal statute should apply (their statute only would apply if Congress has power under the Commerce Clause)

c) The majority holds that wetlands not adjacent to interstate waters are not covered by the statute because they do not fall under the Commerce Clause and therefore Congress has no jurisdiction over them

i) If they had read the statute to cover those types of waters it would have created a Constitutional question, they avoid that issue



7) Gregory v. Ashcroft



a) Facts:

i) Several judges in Missouri are arguing that they are being discriminated against in violation of the ADEA


a) Much of the controversy surrounds the term “employee”

ii) The statute reads, in relevant part, “...’employee’ means an individual employed by an employer except that the term ‘employee’ shall not include any person elected to public office in any State or political subdivision of any State by the qualified voters thereof, or any person chosen by such officer to be an officer’s personal staff, or an appointee on the policymaking level or an immediate adviser with respect to the exercise of the constitutional or legal powers.”




b) Arguments:





i) The judges argue that they do not fall clearly within any of the exceptions:






a) Elected officials






b) Personal staff






c) Appointed on the policymaking level

1) Even if the judges were viewed as policy makers the list seems to include only people working closely with the elected official therefore, by noscitur a sociis judges should not fall within that category





ii) Justice O’Connor (majority) (clear statement and constitutional conflict)

a) Noscitur a sociis – judges are not covered under the exception because they do not work closely with the elected official, as the other members of the list do

b) Judges are employees because they are not exempted from the statute, therefore the ADEA must apply to them

c) If the ADEA applies to judges this would be a serious violation of State’s rights because Congress would essentially be legislating how a State can appoint their judges

d) Since Congress doesn’t clearly state that the ADEA is to apply to State judges, and it can be read in a way not to create a conflict it should be read that way and therefore the ADEA does not apply





iii) Dissent

a) The purpose of the statute is to ensure that companies do not fire older employees and replace them with younger, cheaper ones

b) In Missouri judges get to the bench by initial appointment and then retention by election – so they could be elected officials
c) All that is really necessary to reconcile the statute with the Constitution is a presumption that Congress did not intend for the statute to apply to how states appoint judges, not the super strong clear statement rule Justice O’Connor suggests



8) Problem 8-2 page 917




a) Facts:

i) Federal inspector receives gifts from the industry he is charged with regulating

ii) There is no evidence that this affects his job performance or evaluations

iii) US Attorney decides to indict Frankly Unctuous under the Hobbs act which deals with robbery or extortion




b) US Attorney’s argument





i) Textual analysis:

a) Parsing: “the obtaining of property from another, with his consent...under color of official right” – essentially means that it is extortion if you receive property from another, with their consent, because of your official position

b) The textual view, relying on punctuation, creates two sorts of extortion:


1. Induced by actual or threatened force, violence, fear, OR


2. Under color of official right

c) The specific definitions for robbery and extortion used in the act trump any common law meanings for the terms

ii) Weight of legislative inertia – should make the Act apply here, and if Congress really wants to carve out an exception for unlawful gratuities received by inspectors they can do that rather than forcing Congress to go back and explicitly say that what Unctuous did was illegal




c) Defense

i) Different parsing: “the obtaining of property from another, with his consent, induced...under color of official right” (by including the term “induced”) – the statute is about inducement, not about receiving a gratuity, you have to ask for it in your official capacity

ii) Whole act reading – the Hobbs act is directed at stopping affirmative actions not punishing passive acceptances


a) Purposive argument

b) Noscitur a sociis – the other criteria connect under color of official right with criminal acts

iii) Rule of lenity


a) Is this penalty proportional to the crime?


b) Was there fair notice in the statute that it might apply?


c) Is the crime malum in se or malum prohibitum
X) Extrinsic Sources
A) The Common Law

1) Prior to the creation of statutory law by Parliament everything was controlled by the common law – the statues were not created in a vacuum they were created over the background of the common law (and had to be reconciled with it)

a) The common law originally was a closed system of clear and relatively simple rules presided over by judges

b) Statutory law changed all of that and led to significant conflict and confusion

c) Eventually it worked itself out and the hybrid common law/statutory law is what the United States inherited

2) Reconciling common law rules and statutes required the creation of canons which allowed judges to merge the new statutes into the common law background (ways to determine how the common law should inform statutory law)



a) Example of competing interpretive rules (some venerable canons):

i) Statutes in derogation of the common law are to be strictly construed

a) Heydon’s Case – what mischief Parliament was attempting to remedy

ii) Remedial statutes should be broadly construed to effect their remedial purpose




b) How to reconcile these apparently conflicting rules in our system?

i) Federalism – when Federal statutes intrude on state common law they should be strictly construed to avoid conflict

ii) Separation of powers

a) Abandon the derogation canon – the legislature makes the law, not the judiciary

b) What are remedial statutes?

1) Statutes that codify common law rules are likely not remedial because they do not fix a problem with the law, they simply clarify it

2) Civil Rights Statutes

a) Public choice argument -  those protected by Civil Rights statutes likely have little access to the political process, so what laws exist to protect them should give as much protection as conceivable (empowerment)

iii) Use derogation canon on statutes that limit or control classic common law areas (like tort liability)




c) These canons can still be deployed today, though they are seldom used

i) They require strong policy arguments, perhaps supported by a purposive argument




d) Isbrandtsen v. Johnson (US 1952)





i) Case of a sailor suing for workers’ compensation

ii) Sailor was suing for compensation owed and the ship’s owner was counter-suing for damages due to dereliction of duty


a) This kind of offset was allowed under the common law

iii) The Supreme Court ruled that maritime law was entirely statutory and that common law causes of action were no longer cognizable in the statutory scheme – applies a remedial and purposive argument

4) Major problem with statutory law, which was absent in common law, is that statutory law gets stale, legislature pass the laws but seldom revisit them and as time moves on they become dated – courts have little power to alter the laws as time passes to keep them current

5) What to do when the statute clearly requires a common law background


a) 42 USC §1983 – Civil Rights Act of 1871

i) Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or cause to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress

ii) All the text of §1983 does is allow parties to bring a Federal suit, it says nothing about what kinds of suits are allowed, what kinds of remedies can be granted, etc. – this statute requires a legal background, without a cause of action there can be no suit, all §1983 does is say it can be brought in Federal court




b) Sherman Act





i) Prevents “unreasonable restraint of trade”





ii) Makes common law business torts federal violations

c) These types of laws are called “common law statutes” (which is an incredibly mixed metaphor)


i) Statutes and the common law are fundamentally different sources of law



a) Statute – positive law crafted by the legislature



b) Common law – accretive, evolutive judge made law

ii) Certain statutes are so clearly written to be read over a common law background (many only make sense assuming a common law background) that they are interpreted with that assumption to fill the gaps

a) Often with an originalist view – what did Congress intend when passing the statute ( clear implication is that Congress intended to adopt the common law framework

b) Brings up the problematic question of what common law framework, the one at the time the statute was passed, or the one prevailing when the statute is applied?




d) How would a textualist deal with the statutes?

i) Absurd result canon – the statute means nothing on its own, there must be a framework so look to intent, purpose, etc.

ii) Create a statute by statute canon that gaps are filled by relevant state common law (no such things as federal common law, technically)

iii) Narrow purposivism – allow the broad statute to be a sort of catch-all because other parts of the act deal with specific injuries, the purpose of the broad statute is to cover everything else




e) Common law statutes applied – Smith v. Wade (1983)

i) Facts: prisoner is suing guard for injuries he suffered at the hands of other prisoners while the guard watched

ii) Problem for the court: what remedies are available under §1983

a) It allows a suit at law, which means damages are available, but what kinds?


1) Punitives


2) Pecuniary losses


3) Pain and suffering

b) Must invoke the state common law of torts to fill in the gaps for appropriate damages, but the common law from when?

1) What did Congress have in mind when they passed the statute?






c) Historical tort law vs. modern tort law

1) A hard rule applying only historical tort law would not allow new causes of action or damage awards

2) Could make a concept versus conception distinction

a) Concept – Congress originally thought they were creating a way to get to an unbiased federal forum to apply state common law

b) Conception – Congress created a flexible statute capable of incorporating new causes of action as the legal landscape changed

iii) The Dissent argues that Congress in 1871 was made up mostly of lawyers who understood state common law and intended that the common law of the time be incorporated into the statute, nothing more

iv) Generally, when dealing with §1983, courts argue they are not conflicting with the tort system of 1871, then apply current tort law rather than saying Congress was incorporating whatever tort system applied when the statute was being invoked


B) Legislative History

1) When passing through Congress (or any legislature) bills often acquire a great deal of peripheral information (committee reports, statements by legislators and sponsors, legal interpretation, etc.) – all of this become part of the legislative history, but what parts are important are often difficult to determine

a) Path of approval for §1988 (and where there might be guidance for interpretation

	Common Law background (no attorney’s fees)


	(
	Alyeska Pipeline – no attorneys fees
	(
	Bills introduced to create §1988 with comments by sponsors

1. Award attorney’s fees in some situations

2. Without attorney’s fees awards for Civil Rights cases under compensate
	(
	Bill referred to committee
	(
	Committee Hearings

1. Lots of documentary evidence

2. Hearings are non-adversarial, lobbyists give testimony
	(
	Committee Mark-up – really works out the nuts and bolts of the language of the legislation

1. Often not made public


	(

	
	
	
	
	
	
	
	
	
	
	
	

	Committee Approval and Report

1. Report is usually written by the staff of the majority (minority can write their own report)
	(
	Floor Consideration

1. Debate about the legislation
	(
	Passage of the bill
	(
	Moves to the other chamber for consideration and passage
	(
	Conference Committee if necessary
	(
	Sent to the President to sign

1. Might issue a signing statement or a veto statement

2. If there’s a veto it might be overridden
	(





b) Types of information





i) Purpose the bill was proposed to deal with





ii) Hearings are generally non-adversarial, allow scripted testimony





iii) Committee reports

a) Sometimes written by lobbyists and may include information that no one in Congress has really seen or understood (like references to specific cases to be used for interpretation)

b) Conference committee reports are generally the most useful because they contain input form both houses of Congress





iv) Signing statements

a) Issued by the President when he signs a bill, can radically conflict with the understanding or intent of Congress and typically given little weight because there is no opportunity for review or response





v) Floor testimony

a) Often statements are not even read on the floor, just entered into the record

b) Statement by sponsors are often given more weight

c) Floor “debate” is generally just a scripted exchange




c) What to make of all of this information

i) English rule – originally refused to consider the proceedings of Parliament

a) Since the mid-1980s and Pepper v. Hart the courts of England are giving legislative history more weight

ii) American rule – originally similar to the English rule, but over time more and more weight given to legislative history

a) Old plain meaning rule (early 20th century) – if the text of the statute is plain there is no need to look beyond it


1) Corollary: if the text is ambiguous consult other sources

b) 1940’s the emphasis has shifted and the Supreme Court suggests using legislative history as a gauge to see if statutes really are plain

c) Mid 1980’s and the arrival of Justice Scalia


1) Plain meaning + established canons (for him)

2) Interestingly – in Wisconsin Public Intervener v. Mortier 501 US 597 (1991) – the eight other justices join in a footnote agreeing that legislative history can be used, but it is not determinative ( text is primary and legislative history can be used to support intentionalist, purposive, and policy arguments

3) Has led to more detailed legislation (to address the textual arguments)

4) Justice Scalia’s major argument is against cases like Weber where the decision rests almost entirely on legislative history and intent




d) Blanchard v. Bergeron 489 US 87 (1989)





i) Justice White (majority)

a) Extensively consults the legislative history, but does not feel compelled to follow it (uses it as a guide, not a prison)





ii) Justice Scalia’s concurring opinion






a) Critiques the inclusion of case sites in committee reports

1) The sites are intended to affect future court not inform legislators which is a usurpation of judicial authority






b) Formal objections to legislative history

1) Separation of powers – if courts defer to legislative history then the legislative branch is usurping judicial power

a) Seldom, if ever, rises to this level (perhaps in Holy Trinity)






c) Practical objections to legislative history

1) Does not really reflect legislative intent 

2) Might make interpretation too easy, rather than analyzing the statute the court might simply defer to the legislature



2) Committee reports




a) In re Sinclair
i) Issue: can bankruptcies that have already been filed, but have not been disposed of, by converted to a new chapter?

a) Became an issue when a new bankruptcy chapter was created to help farmers ( problem was that most of the farmers it was intended to help had already declared bankruptcy





ii) Plain language approach of Judge Easterbrook






a) Applicable section is §302(c)(1) – plainly says no conversion

1) Legislative history says there may be conversion under certain circumstances – clear conflict

b) Since there is a clear conflict, but no absurd result, the statute must prevail

1) By painting the statute and legislative history in such stark terms it makes the resolution simple





iii) Complication - §1112(d)






a) Allows conversion from Chapter 11 under certain circumstances

b) The issues is: does §1112(d) apply to pending cases, or only to new cases?





iv) Alternative analysis






a) Does §302(c)(1) make sense as written?

i) The goal of Congress was to provide relief to farmers who were going bankrupt because of bad seasons – stated unambiguously in the committee report

ii) Farmers have already filed their bankruptcies, if there is going to be any relief they must be able to convert their already filed bankruptcies – suggest Judge Easterbrook’s reading leads to an absurd result

b) §1112(d) in light of the conference committee report (without looking at §302(c)(1))

i) The text is ambiguous (or silent) on the issue of pending cases

ii) In light of the committee report it seems clear that the provision is intended to apply to pending cases

c) By starting with the potential ambiguity in §1112(d), then stepping back and looking at the whole act and finding the clear conflict with §302(c)(1) it becomes much easier to support a purposive argument and then find that §302(c)(1) was a mistake

i) This type of analysis allows the judge to break the tie with a very strong argument, simply by altering the order of analysis


C) Subsequent legislative history



1) Montana Wilderness v. U.S. Forest Service (first opinion)




a) Background 

i) Checkerboard land grants

a) Railroad rights of way were granted in a checkerboard fashion with no thought of easements or rights of access (for the railroad or the United States)

b) The problem was resolved to large extent by land consolidation, although many of the properties did eventually become landlocked

ii) Leo Sheep – Supreme Court held that the United States does not have an easement by necessity across private lands in the checkerboard grants




b) Issue: do private citizens have a right of access across public lands?





i) The case addresses land in Montana, but applies the Alaska act




c) Parsing the statute:

i) Railroad relies on §1323(a) – “...the Secretary shall provide such access to nonfederally owned lands within the boundaries of the National Forest System...” – unclear if this provision applies only to Alaska or anywhere in the National Forest System

ii) §1323(b) – “...the Secretary shall provide such access to nonfederally owned land surrounded by public lands...” 


a) In §102(3) public lands are defined as lands in Alaska

iii) These two provisions together seem to create a tension in the statute, one provision seems to apply nationwide while the other, in context, applies in Alaska




d) Textual analysis restricting §1323(a) to Alaska

i) Canon: in pari materia – similar statutes should be read similarly

ii) Whole act/whole code analysis - §1323(a) is ambiguous, but everything else in the act, the title, §1323(b), etc. applies only to Alaska, so restrict §1323(a) to Alaska because applying it nationwide seems inconsistent




e) Counter arguments

i) Canon: avoid surplusage – if 1323(a) applies only to Alaska it overlaps with §1110

a) Judge Norris dismisses this with the observation that §1110 overlaps with §1323(b) anyway, therefore it was probably written poorly anyway – Legislative mistake

ii) Congress was capable of explicitly stating that a provision applies only to Alaska everywhere else, why wouldn’t they in §1323(a)




f) Legislative history





i) §1323 was originally written in the Senate

a) The language of the committee report makes it seem like the statute should apply nationwide and mentions a Utah district court case

b) Judge Norris dismisses this with a “dog didn’t bark” argument – if Congress had meant such a sweeping change they would have said something explicit (Note: The book is Silver Blaze, not Hound of the Baskervilles)





ii) §1323 passes the Senate and moves to the House

a) Representative Udall proposed an amendment to explicitly restrict the provision to Alaska


1) The amendment was never even really brought up

b) 10/2/80 – Representative Udall inserted comments into the Congressional Record stating that the provision only applies to Alaska (they were bulleted comments which means they were never actually spoken on the floor)

c) 11/12/80 – §1323 passes the house, Representative Udall gives up on the amendment, and says that the statement clearly only applies to Alaska

1) This was political expediency, the Senate turned Republican, Reagan was in the Whitehouse, and politics was becoming anti-environment

iii) While §1323 was in the House other Representatives were making comments that conflicted with Representative Udall

a) The comments are fragmentary, but indicate and understanding that §1323(a) applied nationwide

b) There was a letter from the DOJ to two representatives indicating an understanding that the provision would apply nationwide

iv) 11/20/80 – Senator Melcher (sponsor) comments that §1323 applies nationwide


a) Likely in response to Representative Udall’s 11/12/80 statement

g) Judge Norris makes a piecemeal analysis of the legislative history and by looking at each piece in isolation deflates its power

h) Other attacks on §1323

i) Repeal by implication is disfavored – reading the section to apply nationwide would repeal parts of the Wilderness Act

ii) Public grants should be narrowly construed – a broad reading of the statute would essentially grant public lands to private land holders

iii) Statutes in derogation of sovereignty should be narrowly construed (or clear statement rule) – if the Government had to grant rights of access nationwide they would be giving up sovereignty




i) Subsequent history (which overturned the first opinion)

i) In conference committee Representative Udall stated that §1323 granted nationwide access so there was no access provision necessary in the Colorado Act – so Judge Norris’ champion switched sides



2) What response could environmentalists make to Montana Wilderness II?




a) Plain language plus established canons – dismiss legislative history





i) Canons:






a) Repeal by implication






b) Public grants should be narrowly construed






c) Statutes in derogation of sovereignty

ii) Suggest a lack of consensus in the federal system about the use and importance of legislative history

a) Make a piecemeal analysis of the legislative history (like Judge Norris) to reduce it’s power

b) Suggest that such a major change in policy should require a clear statement rather than an obscure implication


D) Legislative Inaction

1) The fact that a legislature took no action in response to a judicial decision suggests that they approve of that decision

a) Acquiescence rule – legislature is aware of an authoritative agency or judicial interpretation of a statute and takes no action they had acquiesced to that interpretation

b) Reenactment rule – when the legislature reenacts a statute unchanged after an authoritative interpretation they are ratifying that understanding

c) Rejected/Neglected proposal rule – if the legislature rejects or neglects a proposed amendment courts assume that means the legislature intends the statue not to have that interpretation

2) These are venerable rules that are treated skeptically these days and seldom given a great deal of deference (c.f. Brown & Williamson)

3) Bob Jones v. U.S.

a) Issue: are contributions to racially discriminatory schools tax deductible?

i) Allowing deductions would be equivalent to using public monies to support racially discriminatory schools (allows the tax payer to redirect money that would normally go to the government to a private institution)

ii) Frames the case as a public policy debate




b) History

i) From 1910-1970 the IRS makes a strict textual interpretation holding that all educational institutions are covered

ii) From 1970-1981 the IRS switches to a more public policy based interpretation and holds that schools with polices that conflict with the public interest should not receive tax deductible status

iii) In 1981 Reagan orders the IRS to return to the historic textual interpretation

a) Argument could be made that the 1970-81 interpretation was an aberration and a mistake of law




c) Parsing the text:

§501(c)(3) allows tax deductibility to “corporations, and any community chest, fund, or foundation, organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes, or to foster national or international amateur sports competition...”

i) Textual – difficult to find a textual conflict

a) Might be a potential noscitur a sociis argument with the expansiveness of “educational’ institutions casting a wide net while the remaining items in the list tend to be more obviously charitable or geared toward public goods

b) Policy canons:

1) Public grants should be narrowly construed

2) Tax statutes should be narrowly applied (especially statutes granting tax benefits)

ii) Intent/Purpose – the statues was clearly intended to encourage charitable donation to further public policy

a) Should purpose trump plain language here, should the IRS have the ability to alter interpretation as policy changes

d) The two interpretation are completely inconsistent, so which was incorrect

i) When the act was passed in the early 1900s racism was pervasive and not considered against public policy

ii) In the 1950s and 60s public values and norms changed which disfavored racial discrimination

a) The IRS would have to argue that the change in public perception should be reflected in the tax code




e) Legislative inertia

i) Should the IRS wait for Congress to pass a statute specifically prohibiting tax deductions for donations to racially discriminatory schools (is there a lobby to promote this?)

ii) Should the IRS force Congress to pass legislation specifically allowing tax deductibility of donations to racially discriminatory schools (make racists lobby)

f) The Supreme Court allows the IRS, based almost exclusively on a purposive/policy argument, to shift their interpretation of the statute and places the burden on Congress to then specifically grant tax exempt status to Bob Jones University and similar schools

g) Justice Rehnquist, in dissent, argues that the policy does support such a decision, but there is nothing in the text or in Congressional enactments that allows the IRS to make such a radical shift in interpretation (standard formalistic arguments)



4) Reconciling Bob Jones and Brown & Williamson



a) In Bob Jones the Court grants significant deference to the IRS interpretation

i) The argument hinges on a legislative inaction rationale – the IRS changed their interpretation 11 years ago and Congress has done nothing to change it back, therefore they must have accepted/agreed with it

ii) After the judicial affirmation of the interpretation the only way to return to the status quo ante is through explicit Congressional action (whereas before all it required was an executive order)




b) In Brown & Williamson the Court shows the FDA virtually no deference

i) The argument focuses more on reasonable reliance by the industry, notice – the FDA could not simply alter their position without substantially disrupting the tobacco industry

ii) Congress never passed legislation refuting the FDA view that they couldn’t regulate tobacco or affirming their view that they could


a) Legislative history indicated an assumption that FDA could not

iii) After the decision it would take specific legislative action to approve FDA regulation of tobacco




c) Justice Scalia and Brown & Williamson
i) He might have to resort to a formalistic of the term “drug” or “drug delivery system”

ii) He might invoke a canon of continuity favored over change

iii) In light of Chevron only defer to agency interpretations if the statute is ambiguous – argue the statute is no ambiguous

iv) Subsequent legislative history (unlikely, but he may be grasping at straws) – subsequent statues indicate an assumption that the FDA does not have authority to regulate tobacco, therefore Congress must not have granted that ability in the original statute



5) Central Bank
a) All of the lower circuits were in accord on the interpretation of a complex question of securities regulation


i) Congress never passed any legislation altering that interpretation

b) A case peripherally involving the issue came up to the Supreme Court on a different issue and they, sua sponte, reviewed and reversed the interpretation of the issue

c) Complete opposite of deferring to legislative inaction, this is countering inaction


E) Interpretation in light of other statutes



1) Four ways to compare statutes:

1. In pari materia – similar statues should be interpreted similarly, unless legislative history is to the contrary

a) Intentionalist argument – adopting legislature is on fair notice that these types of statutes are interpreted in a particular way

b) Textualist argument – the result is the same but textualists would call it a canon to avoid the intentionalist argument

i) “Whole code” analysis, like Justice Scalia did in Casey looking for the meaning of attorney’s fees and the difference between them and expert fees, is a special case of in pari materia
ii) In “whole code” rather than imparting to Congress a specific intent from similarities in text Justice Scalia imparted different intents because of differences in the text

2. Modeled statues (same jurisdiction) – if a statute is modeled after another statute it is assumed the legislature also incorporated judicial interpretations of the original statute

a) Modeled/borrowed statues might be in tension with in pari materia analysis if the text or similar statutes suggests one answer but the legislative history of this and the model statute might suggest a conflicting answer

3. Borrowed statutes (different jurisdictions) – same as modeled statutes, although there may be different policy grounds motivating them and courts will tend to give less deference to other jurisdictions

4. Implied repeals – there is a presumption that legislatures do not repeal prior statutes by implication (c.f. Montana Wilderness II)

a) This is a form of clear statement rule – if Congress intends to repeal a statute they need to do so explicitly

b) If the two statutes are irreconcilable there must be a way to determine which statute to apply, other canons:


1. The specific trumps the general

2. Later in time trumps former (new trumps old) – creates an implied repeal



2) Cartledge v. Miller – in pari materia
a) Issue: can a former spouse’s pension be attached to cover outstanding support payments?

b) Plain text of the Employee Retirement Income Security Act (ERISA) states that there can be no assignment or garnishment of pension payments

c) Rather than simply accepting the plain meaning the court looks to other statutes with similar anti-assignment language (in pari materia)

i) The pattern of decisions related to such statutes almost unanimously allows assignment of benefits to fund support obligations

ii) Judge Weinfeld holds that the ERISA should be read in this light and grants assignment for family support obligations

a) Rationale – when enacting the ERISA Congress was aware of how that language was interpreted by the courts and therefore implicitly accepted it, if they intended a different meaning they could have made the meaning explicit (if they wanted to conflict with established understanding they needed to do so explicitly)

b) Textualists would likely also deploy in pari materia and possibly policy canons about allowing assignment for family support grants (based on the decisions in the other cases)

d) This was an easy case, the canon is settled, the policy is right, and the lower courts agreed on interpretation of the language



3) Lorillard v. Pons – modeled statutes




a) Issue – does the ADEA allow a trial by jury?




b) The ADEA took from both Title VII and the Fair Labor Standards Act (FLSA)





i) Which model should be controlling?




c) Look at the procedural provision – which are most similar to the ADEA





i) Procedures resemble those in the FLSA, which allow for jury trials

ii) Rationale – Congress understood how the FLSA was applied and the rights it granted and by copying that langue and those procedures was tacitly adopting those procedures for the ADEA




d) Textualist analysis:

i) Canon/convention – when Congress borrows language from one statute they also accept how that statute is interpreted and applied



4) Zerbe v. State – borrowed statutes




a) Facts:





i) Zerbe is arrested on a bench warrant that should never have been issued






a) Stemmed from a traffic violation that was dismissed

ii) Zerbe sues the state for false imprisonment/arrest – must find a statute which waives sovereign immunity




b) Analysis:





i) Zerbe invokes the Alaska Tort Claims Act

a) “A person or corporation having a contract, quasi-contract, or tort claim against the state may bring an action against the state in the superior court...However, no action may be brought under this section if the claim...arises out of an assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contract rights.”


1) Actions arising out of false imprisonment are barred

b) The act derives from the Federal Tort Claims Act

1) The canon used for borrowed statutes presumes that the enacting legislature also adopted or acquiesced to the interpretation given to the original statute

2) Under the Federal statute there is no cause of action

ii) The Alaska court rejects the argument that there was an established interpretation at the time the Alaska statute was enacted

a) Alaska argues that a series of case in the 1950s should inform the understanding of the ATCA which was passed in 1960 – this line of cases would bar a false imprisonment suit

b) The court looks to a 1974 3rd Circuit decision that would allow these sorts of claims

1) The court prefers to look at Alaska public policy rather than giving deference to older Federal decisions

2) The court holds that the statute grants a broad waiver of sovereign immunity allowing this sort of claim – public policy

3) Policy – the state should be diligent about maintaining information about its citizens and this sort of broad waiver would help to ensure such diligence

c) On rehearing Alaska argues that it is an established canons that legislatures adopt judicial interpretations of borrowed statutes

i) The court rejects this argument that this is simply a rebuttable presumption rather than a hard rule, especially if the decision is not from the highest court from that jurisdiction

ii) Alaska courts are the final arbiter and the 3rd Circuit decision, which is a Federal decision, is consistent with Alaska public policy in relation to this type of action, so they defer to that decision



5) Morton v. Mancari – repeal by implication




a) Background

i) 1934 – Indian Reorganization Act establishes a preference for hiring and advancement for Indians in the BIA

ii) 1972 – Congress applies Title VII to Federal Government hiring decisions

iii) 1974 – white employees in the BIA bring suit arguing that the IRA violates Title VII

a) In many ways this is a first look at the issues brought up in Weber and Bacci



b) Analysis

i) The court brings up four reasons why Congress did not repeal the 1934 preference with the 1972 extension of Title VII


1. Congress did not intend to repeal the preference in 1972

a) In the 1964 Act Tribes are not considered employers and employers on or near Indian reservations may engage in preferential hiring

b) Criticisms

1) Distinguishable situations (Federal Government employment versus private employment)

2) Congress showed that it can explicitly deal with Indian tribes in their legislation and since they did not do so in 1972 they must not have meant to

2. After Congress passed the 1972 amendments it enacted new laws containing Indian preferences, suggesting that Congress still allowed preferences


a) Criticisms



1) Different policy reasons behind the new laws

2) Why would Congress pass laws with preferences unless such preferences were illegal under the 1972 amendments

3) When Congress intends specific exceptions it can write such exceptions, the absence in the 1972 amendments suggests no intention to make an exception

3. Executive orders had prohibited discrimination, but allowed Indian preferences, the Congressional statute was modeled after those orders, therefore they intended those exceptions

a) Criticism – if Congress did model the statute after the executive orders why didn’t they include the exceptions






4. Repeals by implication are disfavored







a) Policy reasons:

i) Stability, continuity, reliance – everyone wants laws to be predictable and consistent (standard legalistic argument)

ii) Unintended consequences

a) Legislatures often act without perfect knowledge and may not understand the consequences of new enactments

b) Fits with specific trumping the general

c) Prevents tyranny of a minority (small group that get something included cannot then repeal other acts, e.g. c.f. Montana Wilderness and the Wilderness act)

b) Here it seems likely that Congress never contemplated the effects of the 1972 amendments on the 1934 preference


F) Agency Interpretations

1) Major question – who controls the meaning of laws regulated by Congressionally designated agencies?


a) The agency Congress designated (under Article II)


b) The judiciary (under Article III)

2) Courts sometimes defer to the interpretation of an agency, but they seldom defer to the litigating posture of an agency – if the agency is prosecuting someone under a statute the court does not automatically defer to the agency’s understanding that the statute applies

3) Approaches to agency interpretation:


a) Historical approach: Gilbert/Skidmore
i) Courts will look to agency interpretations as “a body of experience and informed judgment to which courts and litigants may properly resort for guidance.”

ii) Courts should make a case by case analysis evaluating factors such as:

1. Agency construction was rendered contemporaneously with the statute

a) Assumes that the agency was likely involved at the time of enactment and therefore had a good idea of legislative intent

2. Interpretation is of longstanding application (consistency)

3. Agency has maintained its position consistently

4. The public has relied on the interpretation

5. Interpretation involves a matter of “public controversy”

a) If Congress has not altered an interpretation of a decision on a controversial issue they must accept it

6. Interpretation is based on “expertise” or involves “technical and complex” subject matter

7. Agency has rulemaking authority

8. Agency action necessary to set the statute in motion

9. Congress was aware of the interpretation and railed to repudiate

10. Agency has expressly addressed the application of the statute to its proposed action

iii) Suggests a balancing test, look at the issues as they apply to the instant case and make a determination whether the agency interpretation is appropriate


a) Many of factors target legislative intent




b) Modern approach: Chevron




i) The Chevron approach is a two step analysis






1. Is there an unambiguous Congressional intent?

a) If the law is clear it must be obeyed, there is no room for interpretation

b) If the law is ambiguous go to 2






2. Is the agency interpretation permissible?

a) The interpretation need not be the best, the closest to the language, it need simply be permissible which allows great liberty to the agency – it can essentially set policy

ii) The apparent assumption is that so long as Congress has not explicitly endorsed an application of the statute to the specific situation they have chosen to defer to the interpretation of the agency

iii) The Chevron approach brings up interesting issues about deference and discretion – under the separation of powers courts are intended to be the final arbiter of what the law is, but should they relinquish this power to agencies Congress has specifically appointed to interpret statutes?  should they at least be given greater deference?



4) Deference to agencies after Chevron
a) Federal courts have still not resolved what to do with Gilbert/Skidmore and Chevron

i) Some courts still take a Gilbert/Skidmore type approach

a) Unclear if the multi-factor balancing test is intended to be a presumption or a tie breaker

i) Presumption: the agency interpretation is good and should be the starting point for statutory analysis

ii) Tie breaker: only go to the agency interpretation if he court’s own analysis has ended in a deadlock ( harkens back to the rule of lenity






b) Actual application has largely been result oriented:

1) When courts want to follow the agency interpretation they begin with the interpretation as a presumption then show why the presumption is valid

2) When courts want to avoid the agency interpretation they use it as a tie breaker then make a piece-meal analysis of each of the balancing factors to show that the interpretation is invalid

c) Courts will sometimes deploy some of the Skidmore factors in situations where agencies have not been given rule making authority to see if the interpretation is appropriate (Chevron essentially assumes the agency has such authority, otherwise why defer)





ii) Chevron scared a great many people

a) Strict adherence to Chevron would essentially allow agencies to alter interpretation at will (basically whenever a new president was elected)

b) Also implies significant separation of powers problems – who should be interpreting laws, the courts or agencies




b) Chevron and the new textualism

i) For textualists, who shun extrinsic evidence of statutory meaning, the first Chevron factor essentially becomes a plain meaning analysis

a) This is important because the textualists, to some extent, believe there is a right answer to textual problems, there is a single valid meaning for a statute and finding it is simply a matter of properly understanding and engaging the text with dictionaries, canons, wits, etc. – it is, literally, a word problem to them

ii) Since textualists seem to feel that statutes really do only have a single meaning it is obvious that agencies should not be given deference if they get the interpretation “wrong”

a) The interpretation is wrong if it is not the interpretation the textualist would give to the statute

b) Basically terminates the inquiry at the point of the text without bothering with looking at the agency interpretation

iii) Puts a great deal of pressure on agencies to get the interpretation of the statute “right” – might require analyzing the statute up to the whole code level (like Justice Scalia in Casey)

iv) This view of step 1 as being a strict textual analysis seems to conflict with Justice Steven’s view

a) Justice Stevens seems to be asking whether or not Congress offered clear guidance about how to deal with the situation before the court, if they did defer to that guidance, if they did not defer to a permissible interpretation created by the agency to which Congress granted authority to administer the statute

c) Legislative history can have a significant impact on step 1 of the Chevron analysis since “Congressional intent” is so often reflected in legislative history

i) If the court is taking a textualist view they are unlikely to look to legislative history to find an intent and therefore will seldom proceed beyond step 1 of the analysis

a) To them the text will typically be clear and therefore regardless of what the agency says there is no need to grant them deference

ii) If the court will consider legislative history there is a much better chance they will find ambiguity in the statute and therefore give deference to permissible agency interpretations of the statute’s meaning

5) On a fundamental level the question really comes down to who should have the freedom to interpret the meaning of a statute and who should then be bound by that meaning


a) Congress – they write the statutes, but seldom seem to cover all of the issues

b) Agencies – they are appointed by Congress to administer statutes, but does Congress have the power to delegate that authority, should courts honor that delegation

c) Courts – under the separation of powers courts are supposed to have the power to interpret the laws Congress creates, but if Congress, during that creation process explicitly appoints an agency to interpret and administer those laws shouldn’t that agency then have at least some input into what the laws should mean



6) Cases:




a) Chevron




i) The case focused on “bubble” interpretations of pollution control statutes

a) The pollution control statutes defined the amount of emissions allowable per building based on a number of factors

i) Businesses favored “bubble” interpretations which look at aggregate emission from an entire plant rather than per building emissions

b) Under the Carter administration the “bubble” interpretation was prohibited

c) Under the Reagan administration they were permitted

ii) The major conflict in the case was over how the lower court had analyzed the statutes and then applied the agency interpretation

a) The DC Circuit applied the standard analytical funnel to arrive at the ultimate purpose of the statute (to control pollution) then discounted the agency interpretation

b) Justice Stevens rejects this analysis and instead argues that if Congress has not made its intention clear in the situation and the agency interpretation is permissible under the statute defer to that interpretation

1) The agency is accountable directly to Congress, and indirectly to the people (through the Executive branch)


a) Courts are not accountable




b) MCI Telecom v. AT&T




i) The case is about registration of phone rates with the FCC

a) The statute apparently required all phone service providers to register their rates with the FCC

b) Under the statute the FCC was allowed to modify these provisions

c) The FCC relaxed the registration provision and only required companies with significant market power to register rates (AT&T as the dominant carrier)

d) AT&T sued arguing that this was unfair and violated the statute





ii) Justice Scalia (majority)

a) Almost total textual analysis – deploys multiple dictionaries to determine the meaning of “modify”

1) All agreed, but Webster’s 3rd, the flawed dictionary, that modify meant only minor changes

2) The FCC change was a fundamental change to the statute, therefore outside of the FCC’s power







3) The FCC interpretation was wrong and invalid





iii) Justice Stevens (dissenting)






a) More purposive/Chevron-esque approach

1) The statute does not clearly indicate the Congressional intent (there is ambiguity as to the meaning of modify”

2) The FCC’s action/interpretation is reasonable and permissible under the statute

a) The purpose of the statute was to protect consumers and increase competition which the FCC interpretation does

3) The court should give deference to the FCC




c) Palm Beach County Canvassing Board v. Harris et al.
i) The court is faced with a situation where all of the parties charged with counting the votes have a vested interest in having one of the candidates win, therefore there is no objective party the courts can reasonably defer to for an interpretation of the vote counting statutes


a) They might have been better off admitting that at the beginning

ii) Problematic statutory scheme: if a manual recount indicates an “error in the vote tabulation which could affect the outcome of the election” the county canvassing board “shall”:

1) Correct the error and recount the remaining precincts with the vote tabulation system;

2) Request that the tabulation software be checked;

3) Order a manual recount





iii) The thrust of the issue is the meaning of “error in the vote tabulation”

a) The language cannot mean what it plainly says because every election, has ambiguity in the count and it would be impossible and impractical to perform a manual recount in every close election, especially given the time constraints applied by statute

b) Sections (a) and (b) suggest fixing he machines, then using them and only when they will not work go to a manual recount under (c)





iv) Competing arguments:






a) Legalistic – no automatic manual recount in every close election






b) Policy – right of the people to vote should always be preserved


G) Ballot measures

1) The process of legislative interpretation has an inherent bias assuming that legislation is made by legislators, not by direct democracy


a) Under direct democracy much of the analysis breaks down

i) Language cannot be revised and perfected to say precisely what is intended by those enacting the statute, once it’s good enough it goes out for signatures

ii) How can the court act as the faithful agent of the enactors if the enactors are “the people” and, under many statutes, almost half did not want the statute passed in the first place – who does the court represent




b) Can the funnel of abstraction be applied





i) Does the language carry real force

a) Should the language be strictly construed to limit its effect and require careful drafting

b) Would the people know about any of the canons of interpretation





ii) Can it really be said that the “enactors” had a specific intent?






a) Who’s intent?  The backers? The majority?

b) Should the court apply a “Heydon’s Case” type analysis and try to determine the “mischief” the statute was intended to remedy

iii) Can the electorate be said to have a purpose, or is there really a specific policy motivating ballot measures?

a) Does this perhaps suggest giving greater or less deference to agencies charged with interpreting statutes?

c) Ballot measure have no legislative history, and even if they did it is likely it would be far more tainted than Congressional legislative history

d) This might be a good situation to deploy conservative policy canons:


1) Clear statements


2) Disfavor implied repeals


3) Deference to established rules of law


4) Specific trumps the general

XI) Statutes as a Source of Common Law Policy

A) Moragne v. States Marine Lines Inc. (US 1970)


B) State of the law of wrongful death before Moragne
	
	Cause of Action for Wrongful Death

	
	Territorial Waters
	High Seas

	
	Negligence
	Unseaworthiness
	Negligence
	Unseaworthiness

	Federal Common Law


	No
Harrisburg
	No
	No
	No

	Jones Act


	Yes

for “sea workers”
	No
	Yes

for “sea workers”
	No

	Death on The High Seas Act


	No
	No
	Yes
	Yes

	Florida Wrongful Death Statute
	Yes

(borrowed statute)
	No
	Yes

(borrowed statute)
	No


C) Mr. Moragne fell into the shaded category (he was killed in territorial waters on an un-seaworthy ship)


1) Based on the statutory and common law his widow had no cause of action

a) Federal common law – under Harrisburg there is no cause of action for wrongful death

b) Jones Act – only applies to sea workers injured or killed by negligence

c) Death on The High Seas Act – only applies to deaths on the high seas

d) Borrowed Florida Statute – the district court certified the question of whether or not Florida law had a wrongful death cause of action for maritime injuries and for reasons that pass understanding the Florida Supreme Court held that, at the time of enactment of the Florida wrongful death statute no state had such a cause of action, therefore it was beyond the conception of the legislators at that time to create such a cause of action, so they didn’t


D) Justice Harlan’s elegant approach



1) History lesson

a) In English common law there was no tort action for wrongful death because any tort or crime that caused a death was a capital offense and the offending party was hung and his property forfeit, therefore there was no one to sue and no damages to recover ( no cause of action for wrongful death

b) When the United States initiated its legal system it accepted English Common Law in this regard

c) Subsequently every state passed a wrongful death statute

2) Based on plain statutory law or plain common law analysis Mrs. Moragne has no cause of action, but Justice Harlan does not stop there ( he alters Federal common law


a) Arguments:



i) Defense:




a) Notice, reliance, stare decisis – leave settled law settled

b) Legislative acquiescence – Harrisburg has been on the book for 100 years, not only has Congress done nothing to overturn it, they have passed other related wrongful death statutes and not addressed this issue





ii) Plaintiff:

a) All of the States and Congress have been passing these statutes, there is a clear trend in policy to allow the cause of action

b) Legislative acquiescence in reverse – every time Congress has been faced with addressing this issue they choose to enact a wrongful death cause of action, they simply have not been faced with this specific issue, but clearly they are headed that way

b) Justice Harlan observes “the work of the legislatures has made the allowance of recovery for wrongful death the general rule of American law, and its denial the exception...”

i) Congress has been silent on this specific issue, but since the clear legislative inertia is in that direction and in the absence of an express prohibition against granting such a cause of action Justice Harlan chooses to grant it

ii) Rather than throwing up his hands at the lack of a clear cause of action either in the statutes or in the common law Justice Harlan used the statutory policy to inform the common law and create a new common law cause of action in line with the legislative policy trend



3) Effects on Harrisburg and stare decisis




a) Three rationales for obeying stare decisis





1. Notice – law should be clear and predictable

a) The Harrisburg precedent was not predictable, Mrs. Moragne was unable to recover simply because her husband died, which was totally out of step with every other court in the United States





2. Avoid re-litigating settled issues

a) When the issue is wrong it must be re-litigated, better that then resuscitating a 100 year old precedent that no longer serves public policy or justice





3. Overruling decisions just looks like the court is making law

a) Justice Harlan did make new law, but it was a law that brought the common law back into step with the rest of the country


E) Wrongful death after Moragne
	
	Cause of Action for Wrongful Death

	
	Territorial Waters
	High Seas

	
	Negligence
	Unseaworthiness
	Negligence
	Unseaworthiness

	Federal Common Law


	?

	Yes
	?
	?

	Jones Act


	Yes

for “sea workers”
	No
	Yes

for “sea workers”
	No

	Death on The High Seas Act


	No
	No
	Yes
	Yes

	Florida Wrongful Death Statute
	Yes

(borrowed statute)
	No
	Yes

(borrowed statute)
	No


F) Can use the same sort of reasoning to inject criminal statutes with no tort provisions into tort law (under the doctrine of negligence per se)

G) This is a powerful argument – allows a litigator to couch changes in the common law as policy arguments based on statutory purpose that has been democratically determined by the will of the legislature and the people (is there a better source for changes in the common law?)


1) Argue it is a trend in the legislation ( borders on a canon, possibly

H) How far should the interpretation go, should the statutes continue to govern the common law cause of action, or should it subsequently become wholly governed by common law principles?

	Canons:

	-Textual Canons

	· Expressio unius – the expression of some suggests the exclusion of others

	· Noscitur a sociis – interpret general terms as similar to more specific terms in a series

	· Ejusdem generis – interpret a general term by the class of objects accompanying it

	· Follow ordinary usage of terms unless Congress gives a term a specific meaning

	· “May” is usually permissive, “shall” is usually mandatory

	· “Or” means in the alternative

	· Whole act rule

	· Statutes should be read to avoid surplusage

	· Avoid readings that make other provision superfluous

	· Avoid readings that conflict with the policy of other provisions

	· Avoid readings that conflict with necessary assumptions about other sections

	· Avoid readings that conflict with the structure of the statute

	· Avoid broad readings if Congress has provided for the broader situation with more specific language in other sections

	· Interpret the same or similar terms in the same way

	· Specific language trumps more general

	· Provisos and statutory exceptions should be read narrowly

	· Do not create exceptions in addition to those specified by Congress

	-Institutional Canons

	· When a term has a well settled common law meaning that is the intended meaning

	· Chevron if a statute is ambiguous and Congress has delegated power to an agency to interpret that statute the court should give it deference

	-Policy Canons

	· Rule of lenity – criminal statutes should be narrowly construed in favor of the defendant (often viewed as a tie breaker rather than as a presumption)

	· Absurd results

	· Strict construction of statutes in derogation of sovereign immunity (Supreme Court has turned this into a strong clear statement rule)

	· Strict construction of public grants

	· Strict construction of revenue provisions

	· Statutes should be read to avoid constitutional conflicts/questions (depending on how the opinion is written)

	· Statutes in derogation of the common law are to be strictly 
construed

	· Remedial statutes should be broadly construed to effect their remedial purpose

	· Repeals by implication are disfavored

	· “Dog didn’t bark” – not a canon, but a useful tool sometimes

	· Interpretation should be made to give deference to established law (notice idea)

	-How to apply canons

	1) Clear statement rule – statute must be explicit for the canon to apply (or fail), essentially a magic words type analysis

	2) Presumption – assume the canon applies unless statutory analysis indicates otherwise

	3) Tie breaker – if, after doing a full analysis of the statute there is no clear answer deploy the canon to break the tie
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