Dwyer

Fall 2000
                                                                                                                                                1 of 2

       Property Outline

I. Basics

A. Bundle of Rights:
1. Possession/Use 

2. Right to Exclude-essential
3. Right to Transfer-essential 
4. Right to Use/Alter/Destoy--use limitations may apply in this right (e.g., owner of car no speeding OR prohibition (underage or drunk) OR police officer right to use police car, where use ( property right OR destroying of land where endangered resource is threatened can be barred).

5. Right to Enjoy fruits/profits
B. General Propositions, Definitions:
1. Professor Jeremy Waldron "system of rules governing access to and control of (scarce) material resources."  Right to exclude & right to transfer not essential to property (communal)

2. Property Rights consist of legal relationships between persons with respect to a thing not just person and thing. Others' (3rd party's) right of interaction/use (or lack thereof) thereby define that right. Property can be viewed as reflecting a triadic relationship between the institutions, the nature of the resources, and the culture it is used in. 

3. Common Law rules can be changed or abolished by statutes in many states.

4. 
Distinctions:

A. General —Set of rights that has to do with allocation of scarce resources 

B. Private Property —Where most of the rights are vested in a single owner or entity 

C. Common Property —Rights re: a resource to which everyone has access. (ie. Air) 

C. Philosophical Perspectives
1.(a)NATURAL RIGHTS, Locke. 

Modern application may be intellectual property unclaimed inventions waiting 

Theory, Components & Assertions

One own's property in resources when he has mixed his labor with nature.

Every person has property in his/her own body.

Objections: 1. Cells collected in normal course of treatment, Dr. uses to create medically valuable line. Should patient have right to sue for conversion? 2. Sperm or embryos (frozen) as property? 3. Trivial labor, what if labor inefficient or unproductive? 4. Different uses of same land--e.g., a farm v. a factory, a fishery v. a canal? 5. Would a person who use the fishery thereby own it, or just the fish he caught? 6. To what extent does Locke's theory recognize habitat conservation, recreation (non-developmental) uses of land?



(b)Similar, Doctrine of First Possession, argued by Carol Rose:

Theory, Components & Assertions

It gives the earth & its creatures over to those who mark them so clearly as to transform them.

Its texts reward cultivation, manufacture, and development. The common law gives preference to those who convince the world they have caught the fish and hold it fast. 
2.(a)PERSONHOOD, Psychological Theory Prof. Margaret Radin
To achieve proper self-development, to be a person--an individual needs some control over resources in the external environment. This is implicit in the connections that courts find btwn property and privacy or property and liberty.

Can gauge importance of object as its symbol and not material value according to the significance of loss that it would pose.

(b)Hegel, Property for Personhood

Person becomes only their real self by engaging in a property relationship with something external. Person needs to differentiate themselves from the physical environment while maintaining relationships with portions of that environment. Ownership requires continuous embodiment of the will.

Freedom in context of a group. Object-loss more significant than wealth-loss. Some objects may approach the fungible end of a spectrum. 

Objections: Does the theory afford a bright line between "fungible" and "personal" objects? If so, what are the criteria to draw that line?

3. DISTRIBUTIVE JUSTICE, Rawls


Theory, Components & Assertions

Which with a veil of ignorance would people choose--as to guarantee a threshold for all in case they fell at the bottom of the social heap.

Favored by Libertarian philosophers. Below a certain level of material and social well-being, and of training and education, people simply cannot take part in society as citizens, much less equal citizens.

Objections: Posed by James Q. Wilson exploring the 'San', or African Bushmen

Egalitarian ( peaceful, idealistic society. Settled produced change. Where settlement forced men to entertain their natural inequalities, talents. (Talents are not equal, therefore society cannot force people to downplay their differences and that which facilitates progress)Disparity is okay as long as those who' lose out' are provided for.

4. UTILITARIANISM, 


Theory, Components & Assertions

Views goals of society to allocate resources so as to maximize the aggregate welfare or satisfaction. Concerned with utility rather than distribution. 1. Legal institutions should be principally concerned with establishing and enforcing property rights and fostering the voluntary exchange of goods and services through contact. 2. Should also address market failures.

Posner addresses #2 Economic Theory of Property Rights

Property=economic function. Creation of exclusive rights is a necessary rather than a sufficient condition for the use of resources. Rights must be transferable. (Suppose the farmer who owns the land is a bad farmer and his land would be more productive in someone else's hands)

3 Principles of an efficient property system:

c. Universality. Ideally, all resources should be owned by someone except those so plentiful everyone can use/consume them without reducing consumption (e.g., sunlight good (but not perfect) example.

d. Exclusivity. May exclude private individuals but not gov't in times of war. Hog example--RR sparks killing it prematurely, can't prevent gov't from re-zoning to residential use and forcing him to sell it as disadvantageous terms. After looking at probabilities in reduction, he will shift to the next best use of the land, which may seem less efficient. Costs of effecting a transfer to the RR and to homeowners (as not to raise hogs) are prohibitive. (Below)

e. Transferability. If a property right cannot be transferred, it cannot be shifted from a less productive resource to a more productive use through voluntary exchange. When transfer costs are high, the attempt to achieve our second criterion, exclusivity, may actually reduce the efficiency.


5. TRAJEDY OF THE COMMONS, Garrett Hardin
Occurs at social stability. Pasture--each herdsman will try to keep as many cattle as possible on the commons.  Where each person asks, "What is the utility to me?' Has one +/-- aspect.

Positive is the increment of one animal. Negative component is a function of the overgrazing. Freedom in a commons brings ruin to all. 

National Parks presently open to all without limit.

Pollution is the adverse effect (putting something in rather than taking it out) sewage, chemical, radioactive, heat wastes into water; noxious and dangerous fumes, etc.

Objections. Utilitarianism, Prof. Ellickson. Setting boundaries can be costly. Under the right circumstances, there are efficiency advantages to group ownership. Group ownership can also capture economies of scale (grazing) or spread risks, especially when risks are high. 

6. 
Demsetz,  Toward a Theory of Property Rights 

Social circumstances that lead to a private property system include:

1. Value of the resource ,  2. Technology  As the resource becomes more valuable and technology for marking boundaries gets cheaper, society turns to private property 

The pressure to privatize property rights increases as benefits also increase.

Tenets:

New markets or scarcity makes thing more valuable. Externalities increase 

Benefit, Cost Analysis:  If Benefits > Costs, people seek to Internalize 

Objections: Assumes people seek to max profits, social norms weak, transactions costs high  Example: Cattle overgrazing a field, Acid rain (over pollution of air), Depleting fisheries 
D. INSTITUTIONS to MANAGE and ALLOCATE RESOURCES:
1. Native Americans and Colonist Property

2. Other Social Norms



a. 
Shasta County and its cattle industry CB p. 441-474

i. Norms, not legal rules, source of entitlements

ii. Incomplete enforcement, live and let live

iii. Mental Accounting for Interneighbor debt

iv. Disciplining Deviants consists of:

 
1. Self-help retaliation, 

2. Reports to county authorities, 


3. Claims for compensation informally submitted w/o attorney 



4. Atorney-assisted claims

b. Lobster Gangs Cb p. 63-66



Intermarriage, Seniority, Threats, Intimidation.



c.
Schild v. Rubin CB p.474




Noise, basketball, court dispute. 




No basis for neighborly accommodation. Courts MAD.


3. Non-Statuatory Intellectual Property Rights, CB p.502, Robert Merges
a. Hollywood Script Registry, 

b. Employee idea submission ‘suggestion boxes’ 
c. Informal know-how trading among certain manufacturing firms, 
d. Voluntary fashion-protection design schemes initiated in the 


1930’s (struck down by the Supreme Court) 

e. Computer shareware, where free pay if user finds it helpful.

4. 
Structuring of Law Firms, CB p 545-580
E. Concurrent Interests



1. Tenancy in Common—

Rights. Co-tenant has right to possess, use entire property, subject to the rights of the other co-tenants. Created by in an expressed will or grant. If the grant languaging is ambiguous as to what kind of concurrent interest was intended and does not explicitly create a valid joint tenancy, then the court will deem it as a tenancy in common (Court's DEFAULT choice)Termination. Death doesn't terminate, decadent's interest passes to heirs or devisees who become part interest holders in common with the surviving co-tenants. Sale-of-interest doesn't terminate, makes the grantee a tenant in common. Don't need permission to sell unless a contract preventing the sale to outsiders. TRANSFERRING all interests to a single person terminates. Partitioning the property terminates.

Partitioning—"The act of dividing interests into individual owned interests"

2. Joint Tenancy—

Rights.
"Right of Survivorship" If A and B are joint tenants and A dies, B becomes the owner of the entire parcel. Does not pass to heirs, passes to survivor. Don't have to go to probate court—automatically the interest goes to B even if left to heirs. Created by (1) Unity of Interest, interests must be identical for each owner; (2) Unity of Title, interests must be created in the same grant (document); (3) Unity of Time, interests must vest at the same time (usually its fee simple, so not a problem); (4) Unity of Possession, Owners must have equal rights to access the land and use all of it (unless contract saying otherwise) Language. Must say "as joint tenants" or "in a joint tenancy." If don't have unity of title or time. If one party inherits it, then don't have these 2 unities—can circumvent this by selling to a third party "straw man" who sells it right back.

4. Severance—Agreement, if all parties agree to sever, it will be turned into a tenancy in common. (In most states, can do this secretly. In CA, must record the severance) Divorce. This severs a joint tenancy in most states. Sale. Act of one co-tenant. If A, B, and C are joint tenants, and A sells to D, D has tenancy in common with B and C, while B and C remain joint tenants. Do not need consent for this. Involuntary Conveyance. If a creditor puts a lien on the debtor's interest, creditor becomes a tenant in common with the remaining co-tenant's after the foreclosure sale is complete. Simultaneous Death of co-tenant's severs the joint tenancy.


5. Mortgage, Pay Back Problems—Property security against default on loan.

People v. Nogarr. Deed of Trust (same as Mortgage but give the deed to a trustee, bank instructs trustee to sell if default occurs)
Mortgagor=Borrower, Mortgagee=Bank. If one tenant mortages, the mortgage expires upon his/her death and the remaining joint tenant is not liable for his mortgage. Parents could have collected when alive but not after interests have gone to survivor. Hence, Banks DO NOT issue mortgage unless both joint tenants have signed.

5. Rights Among Co-Tenants—A. Partition. Judicial procedure to end tenancy in common or joint tenancy when co-tenants no longer agree on the management of the property. Legal right, enforceable by court but also waiverable in initial agreement. Partition in Kind. Physical division, favored by the law. Partition by Sale. Property sold and proceeds divided among co-tenants in proportion to their fractional shares (remedy most used). Partition by Appraisal. Permitting one co-tenant to buy out all the others at appraisal price.

B. Possession. Each has right to possess and use entire property. Each has a right to sell, lease or mortgage her interest. Ouster. When one co-tenant bars another from using property, right has been violated. (Some states when co-tenant not in possession asks for rent and co-tenant in possession refuses, this grounds for an "ouster"). Remedies to Ouster. Injunction and damages (rental value and consequential damages). Adverse Possession (difficult to do but if it fulfills all elements--actual or constructive notice of their exclusion—Oust by threats, physical blocking, changing the locks or unlivable conditions and tell them you're claiming full ownership" IF ousted comes back, no Adverse Possession. Ousted Person's Responsibilities. Still has to pay mortgage, etc.

C. Contribution. Each to be accountable for Payment of taxes, mortgage, insurance, necessary repairs (those things made for the protection of property held in common). If in sole possession and demanding payment, will be off-set by value of occupancy. NO compensation due for "managing" the property or Improving the Property (non-necessary improvements).

D. Fidiciary Obligations. Those who receive their interests in the same will, grant, or inheritance have obligation to each other (have duties of good faith, trust, confidence, and candor). Have to give co-tenants a chance to come back in. Adequate Notice of Adverse Claims to Property—"reasonable" opportunity to acquire proportional share when co-tenant gets all of the property. (Ex., Tax Auction, one co-tenant bids. Must allow others to buy back their share with reasonable period of time to pay the purchase price)

E. Accounting. Co-tenants can either demand their fair share of rents collected or exercise right of possession. (No rents for guest) Tenant out-of-possession can make Claims for Waste when one engages in activity (Like drilling) that can injure the land
but this is rarely successful. No waste if resources removed don't exceed fractional share or if acquiesced. Damages (net profits from operation) can usually get this if no waste.
White v. Smith (Must share proportion of profits from the start)


F. Steps to Problem Analysis:


1. Has co-tenant out of possession contributed (met obligation?)


2. Were there any improvements that added to the value of the property?


3. Was it an ouster or volunatary removal?


4. What are the legal claims of the (? (Share of net profits?)



5. What are the legal claims of defendant (co-tenant in possession?)


Such as: No facts to support ouster, Cost of excavation, etc.
G. (Briefly) T R E S P A S S


1. General Premises & Cases.

Most valuable property right is that to exclude. 

Trespass=Strict Liability for Intentional Invasions.

Unintentional (Tort Law) = Liability only if harm resulted and ('s conduct was Negligent, Reckless, or Abnormally dangerous.

Pile v. Pedrick.

Property Owner entitled to an injunction remedy under Property Law, no matter how costly or inefficient it is. NO one can impose owner to waive this right.

If acting rationally, will just demand a money for that 1 3/8 inch "Encroachment"

Coasian Analysis:
Doesn’t matter who initially give right to, wall staying up (efficient outcome) will result either way.

Geragosian v. Union Realty

Injunction granted to remove piping underground. Will bargain to get a permanent easement for some $.

2. Adverse Possession Criteria

1.  Actual possession?

2.  Can they claim possession by “color of title”

3.  Was possession adverse?

4.  Can D. argue permission?

5.  What was the relationship between owner/AP

6.  Open and notorious?

7.  Is this an urban area?

8.  Is it a small encroachment?

9.  Exclusive possession?

10.  Continuous for statutory period (5 or 20)?

11.  What is the use for the land?

12.  Can periods be tacked?

13.  Is there privity?

14.  Is there tolling

15. Did AP pay taxes on property actually occupied
16.  Does doctrine of agreed boundaries apply?

3. Good Faith Improver Statute


Raab v. Casper

A. Good Faith Improver Bears the Burden

Must be Sincere mistaken belief, Negligence Assessed, If no good faith, injunction granted but waste of tearing down house may not follow as a remedy.

Casper had fair warning, continued to trespasss without surveying property boundaries.


B. Remedies for LandOwner

Rent, Removal, Adjust Boundaries and collect payement for portion of land encroached upon.

Definitions:

Statute of Frauds--where, property or contract law old statute hundreds of years old designed to ensure principle terms of contract (to prevent fraud and perjury). Not enforceable unless in writing and signed by the parties. Applies to the following types of contracts: 1. contract of executor or administrator to answer for a decadent's debt, 2. contract to guarantee the debt or duty of another, 3. a contract made in consideration of marriage, 4. a contract for the sale or transfer of an interest in land, 5. a contract that cannot be performed with in one year of its making, and 6. a contract for the sale of goods valued at $500 or more.

Violation of the statute of frauds usually makes the agreement void. 

Defenses to Statute of Frauds:

Doctrines of Past Performance and Equitable Estoppel may be available to avoid the statute of frauds:

Restatement (Second) of Property (Landlord and Tenant)§ 2.3 states:

If tenant has gone into possession the court should recognize a tenancy at will; if the tenant has gone into possession and paid rent, the court should recognize a periodic tenancy; and if the parties have undertaken "substantial performances which are clearly referable to the terms of the lease," the court should give full effect to the oral agreement.

*Periodic lease to satisfy statute of frauds must be in writing if lease period is longer than a year.

Alienability--(per Dwyer) can contract out leasehold but can't waive rights, say code violations for sub-rent and voluntarily accept reduced habitability for less charge. Gov't and regulations won't allow people to 'opt out' of these basics.
II. Market Institutions
A. Landlord-Tenant Law 

1. Evolution of Leasehold Interests

13th to late 15th centuries, courts gave tenants injunctive relief and damages relief against 3rd party trespassers, and eventually injunctive relief  against all trespassers. Eventually, urban leases allocated responsibility of heat, lighting, plumbing, garbage removal and security btwn landlord & tenant.

2. Where lease creates two interests--tenant's present possessory interest (i.e., the leasehold) and landlord's reversion. Lease gives lessee full and exclusive possession to be distinguished from easements, real covenants, equitable servitudes, and licenses only give grantee limited use.
3. TYPES of LEASEHOLD INTERESTS:

a. Term in Years.

Created--Expressly Statute of Frauds (S/F), 1. Tenancy for definite periods of time, with ascertainable beginning and ending date (although the lease may be determinable). 2. It is created by express agreement. 3. In some states and in common law, no upper limit of duration of term of years lease. However, most states do limit the duration of leases. 4. Can last 1 week or 6 1/2 months--(note* name doesn't mean year leases only).

Terminates--Ends automatically on anniversary date, no notice required.




b. 
Periodic Tenancy.

Created--Expressly Statute of Frauds (S/F), 1. Tenancy by implication if no valid lease exists but the L has accepted rent. 2. also by implication if T held over at end of a lease and L accepted rent 3. also by implication if lease does not specify duration, but rental payments are to be periodic. 4. Can be oral via each month say, on a month-to-month if that's the  arrangement. CB p. 586

Terminates--Renews automatically for another period unless one party gives written notice, 1 period in advance of anniversary. If period is a one-year lease, requires a six-month advance notice. If it’s a month-to-month lease, 1 period advance notice of termination would be 30 days. 
Exceptions--State statutes frequently alter the common law notice. (60-day notice for periodic leases with a period of at least a year; 4-month notice for periodic agricultural lease with period of at least a year; 30 day notice for periodic leases less than a year.) CB p. 585 

Failure to give adequate notice binds the parties to another term.

c. 
Tenancy at Will. 'Stay as long as you want'





Typically arises among friends or family members. 

Created--Expressly. 1. By implication if no valid lease but T took possession with L's permission. 

Terminates--At either party's election (some states require notice), at either           party's death, when L executes new lease, or if L conveys fee. CB p. 586 Now requires 1-week notice of termination.

Courts will determine what type of lease exists according to these conditions. Ex given: S/F 5-year oral agreement, moved in etc., court interpreted as a periodic tenancy.

d. Hold Over Tenancy, Tenancy at Sufferance (tenant stays after lease expiration)

4. Other Ways to Terminate Leases (beyond term of years natural expiration and periodic notice).
a. Mutual Agreement.

Mutual consent to terminate the lease early. Amounts to a reconveyance of the leasehold to the landlord, the parties must comply with the statute of frauds if the remaining time on the lease is in excess of the statutory limit (e.g., at least 1 year).

b. Destruction of the Premises. 

(See above). Tied to purpose, CB p. 588. Some states modified such that common law rule provides that the lease is terminated when the premises are destroyed, so long as the tenant is not responsible for the destruction. 

c. Eminent Domain.

If the government takes the entire parcel of leased land, the lease is terminated and the tenant's obligation to pay rent ceases. The general rule is that the landlord & tenant split the just compensation reward, as provided by the 5th amendment and Restatement (second) of Property (Landlord and Tenant) §§ 8.1(2)(b), 11.1, if gov't doesn’t take all of land, but only part of it, tenant's obligation to pay (although can only use a portion of land) remains intact) Tenant will receive just compensation for having to pay full rent

d. Death.

At common law & virtually all states today, a party's death terminates tenancy at will.  

In most states, however, death of one party does not terminate other types of leases. (exceptions some states' statutes) CB p589

e. Substantial Breach of a Material Covenant.

At common law, lease provisions were considered to be independent; one party's breach did not give injured party right to terminate lease--even tenant's promise to pay rent. (Although would have a right to damages & injunctive relief). Under Property law, the one implied covenant of quiet enjoyment, could give tenant right to rescind the lease. Modern times cases & statutes say the tenant's failure under promise to pay rent are grounds for the landlord to terminate the lease. Other breaches--repair, not to sublet, non-competition up until modern times have not been a basis for rescission; the property doctrine of independent covenants continued to prevail.

v.

Contract law--which considers some non-lease contract provisions mutually dependent. 

Medico-Dental Bldg. Co. v. Horton & Converse, Supreme Court CA, 1942.

Violation of non-competition clause. Covenants which run to entire consideration of a contract are mutual and dependent. 

Time to act issues, as soon ( learned of the violation (2 months later), they acted immediately by contacting landlord by letter of intent. ( not responsible for 'double rent.'

Catch 22--if wait too long, court sees failure to act as a waiver. If abandon premises, may have to pay double rent.

5. Termination Problems.



a. 
Occupancy at Sufferance (Temporary Situation)

Exists when tenant, once in rightful possession, remains in possession after possessory rights have ended, typically when landlord lawfully terminated the tenancy. Occupant is not a true trespasser b/c did not enter property wrongfully (although many courts consider holdover tenant as a trespasser) CB p 587

b.
Defining Employees' Right as a Resident While Employed CB p. 587

Covina Manor, Inc. v. Hatch (1955). Hatch employed by Covina, where they gave him oral permission for him to occupy a house on the property. When Hatch was fired, Covina demanded that he vacate the property. 

Court rejected that Hatch was a licensee, as Covina could obtain trespass damages from the moment the license was orally revoked. Holding over creates a tenancy at will.

(Some other courts have found a license in similar situations).

6. Bargaining Power.

a. Depends on local market conditions. 

Local recession may ( T's bargaining power, where low vacancy rate may ( L's bargaining power.

b. Standard lease form. 

Oakland, stating tenant must pay all court costs, irrespective of who prevails. Some forms lean more towards tenants' interests or landlord's interest.

c. Most tenants don't try to bargain lease conditions.

1. Tight market--can't afford to.

2. Party with written proposal gets what they want, generally.

3. Legalese makes it difficult for most to understand, much less bargain.

4. Leases in favor of the landlord b/c tenants protected heavily under statutes, local ordinances, and case law. CB p 599 (where leases try to alienate certain tenant rights, courts declare it void contrary to public policy)

7. TENANT's Duties:

a. Duty to fulfill the express obligations to pay the lease.

b. Implied duties not to commit waste (damage) or maintain a nuisance (disturb the neighbors).

c. Vacate the premises at the end of the lease.
d. Not use the property for illegal purposes.

8. Landlord's Rights and Remedies for Tenant's Breach and for Holding Over.

a. Forcible Entry and Forcible Detainer.

Self-help of entering and seizing belongings on premises is a remedy expressed in some leases. (as a general rule, landlords, however, may not elect to use self-help remedies)

Both illegal for almost as long as English Landlord Tenant Law. CB p 600.

Landlord cannot shut off utilities, change the locks, remove doors, roof, walls or windows; tenant's remedy is 3 months' rent.

Jordan v. Talbot, Supreme Court of CA., 1961. CB p 602

Defendant's Right of Re-Entry is NOT a Defense Against an Action of Forcible Entry.

However, most states find forcible entry and detainer only when the landlord has used unreasonable force; "peaceable" entry and detainer, typically in the tenant's absence, are permitted.

b. Unlawful Detainer. 

To help landlord's gain prompt repossession. Shorter periods for giving notice, filing pleadings and setting a trial date, and limit to the substantiative claims and defenses.

Notice to tenant not required if after lease expiration. 

If tenant performs obligation under 3-day notice to pay, or if the landlord waives the breach, the landlord cannot pursue eviction. Court may order tenant to pay into a court-managed escrow--requiring payments if trial is not held within 20-days and it is likely that L ( will prevail at trial.

Tenant may not file a cross-complaint if still in possession. 

If tenant loses on merits or by default, the court will award the landlord a judgement for possession, forfeiture of the lease, unpaid rent and any damages caused by the unlawful detainer (rental value for tenant's possession after termination of the lease and before the court judgement); other kinds can be recovered in a civil action.

c. Damages.

Unlawful detainer statutes often exclude damages claims and counter claims; parties may pursue in a separate civil action.

d. Hold-overs, landlord has 2 remedies

1. unlawful detainer, as above.

2. hold tenant for new lease under same conditions as old lease.

If tenant held over during process of negotiations, In Donnelly Advertising Corp. v. Flaccomio (1958) CB p 612, tenant negotiating for lower rent. When negotiations broke down, court held for (, as tenant stayed and ( didn't agree to their terms. 

Silence = deemed to have acquiesced to new terms.

e. Remedies for Tenant's Abandonment

1. Landlord can terminate the lease by accepting the surrender. (Abandonment & surrender (where surrender need not satisfy the statute of frauds) considered a form of estoppel)

A court will find surrender when the landlord uses the property in a manner that is inconsistent with the tenant's right to possession. 
2. Sue the tenant for the rent as it becomes due. 

3. Retake possession and re-let the premises on the tenant's account.

Uses new tenants rents to off-set the original tenant's obligations. Does not constitute surrender if landlord informs tenant this is to off-set their account. Old tenant remains liable for balance. CB p 621 Surplus rents, one case ruled, tenant is entitled to them.

4. Periodic suit for rents. Wait until lease expires and sue for full amount. Courts prior did not expect the landlord to mitigate damages. Today a majority of jurisdictions require that the landlord make effort to mitigate the damages by re-letting the premises. Courts divided on whether landlord can sue immediately for entire balance of future rents on a contract theory of anticipatory breach. 



Sommer v. Kridel, Supreme Court of NJ, 1977. CB p 614

( entered lease. Plans for marriage ended. Student, no money. Never got key, surrendering it, forfeitning 2 months rent. ( (landlord) did not answer the letter. Court rules that by not answering, was essentially acceptance & that ( had an obligation to attempt to mitigate damages.

Landlord has a duty to make real attempts to re-let premises. No standard formula, must take on a case-by-case basis. Riverview Realty Co. v. Perosio, where tenant abandoned lease 1 year early. Both lower & appellate court awarded summary judgement damages to ( (landlord) Supreme Court Reversed & remanded. CB p 619.

9. Tenant's Affirmative Defenses.

a. Did not breach the lease.

b. Eviction notice was defective.

c. Landlord waived the breach.

d. Landlord violated local rent control ordinance.

e. Tenant owed none (or reduced) rent due to landlord's breach of warranty of habitability; the tenant lawfully used some of the rent money to make repairs.

f. Landlord's termination was retaliatory.



10. Landlord Obligations/Wrongs TENANT'S RIGHTS and REMEDIES


 





a. Implied Covenant to Deliver Possession






at the beginning of the lease term. 2 lines of cases re: this.

American Rule, landlord only required to put tenant in legal possession, where if prior tenant held-over, new lessee would have to deal with it. CB p 622. English Rule, implied covenant is to place the tenant in actual possession at the beginning of the lease.

Differences arise from treatment of holdovers and trespassers. Under American Rule, a breach only occurs if either (1) the landlord, (2) someone with paramount title, or (3) someone with the landlord's consent (e.g., under a lease) is in possession when the tenant is first entitled to possession. Under the English rule, breach occurs whenever anyone else is in possession, regardless of the circumstances, at the beginning of the tenant's lease.

CB p 622 FN 16 states the American Rule was derived from an erroneous interpretation of the English covenant of quiet enjoyment.

Arguments for the English Rule are more substantial: (1) the landlord should know better than the tenant the status of possession of the premises before the date the tenant is entitled to possession; (2) the landlord is the only one who can evict someone improperly in possession before the tenant is entitled to possession; (3) the landlord is the only one who can get some assurance that the that the current tenant will not holdover; and (4) often (particularly in residential leases) the landlord has greater resources and experience to proceed quickly with eviction. In short, the landlord should bear the risk because the landlord is in the best position to evict holdovers and trespassers and deliver actual possession. For these reasons, the English Rule is the majority rule in the US.

Under either rule, when the landlord does not deliver possession within a reasonable time, the tenant may terminate the lease and recover consequential damages. CB p622 OR

The tenant may 'stand' on the lease but fully abate the rent until the landlord physically delivers the leasehold. CB p 623 

How long for failure to deliver is long enough for tenant to rescind, 1 hour, 1 week?

b. Implied Covenant of Quiet Enjoyment

The landlord, someone with paramount title (mortgagee), nor someone acting with the landlord's consent will disrupt the tenant's possession of the premises. Tenant's commonly raise this defense after having already relinquished the leasehold but many states allow the tenant to remain in possession and sue for damages. 

Does not cover 3rd party breaches--neighbors rucous, cannot hold landlord responsible for breach of quiet enjoyment. But increasingly, if the landlord knew of the noxious neighbor and did nothing about it, the courts may find the landlord had a duty and failed to fulfill his obligation. (Where the injured tenant is a 3rd party beneficiary of lease btwn landlord and disrupting tenant)





c. Actual Eviction

The most obvious type of breach of the covenant of quiet enjoyment occurs when the land lord physically ousts the tenant from the premises.



Tenant's recourse:

1. Can affirm the lease.

2. Cease payment of rent (until possession is restored)
3. Recover Consequential Damages
4. Tenant can terminate the lease and sue for general damages
5. Special damages (e.g., cost of relocation)

Partial Actual Eviction.

Tenant leased property. Gov't purchased half of tenant's leasehold to widen freeway, leaving tenant with a narrow strip of land. Tenant did not consent to the sale. Refused to pay rent for any portion retained.  What remedies should be available? CB p 625

Constructive Eviction

Substantial interference with tenant's use of premises. Dyett v. Pendleton, (N.Y. 1826) 1st case to find. Lewd women frequently enter the house for prostitution. Majority denied landlord's action for remainder in lease.

Tenant MUST abandon period in a reasonable amount of time. McNally v. Moser (1956) did not abandon until one year after breach. Courts did not find in favor of tenant. CB p.626-627.




d. Habitable Premises, Housing Codes

MUTUALLY Dependent Covenant, Covenant of Habitability to that of Lessee's Obligation to pay Rent.

Historically, common law did not provide tenant's with an implied covenant of habitability, enduring principle of caveat emptor (caveat lessee), gave lessee burden of inspecting the premises. Under doctrine of waste, repairs were considered to be tenant's responsibility.

Under Field Civil Code, several states imposed a duty on the landlord to keep the premises habitable (although could waive) Self-help remedies were evoked.

Codes provided a wider, broader means of redress to protect the fabric of the community.

Codes remarkably detailed. Wide range of administrative and judicial remedies available--civil penalties, injunctive relief and criminal penalties. Can make emergency repairs and trhen put lien on house. Criminal prosecutions are rare.

LANDMARK CASE WITH Re: HOUSING CODE, Legitimacy given to Locality’s Standards--Javins.

Javins v. First National Realty Corp. US Appeals, District of Columbia, 1970 CB p 634

Court emphasized each jurisdiction already set forth a code--that it was not their place to define habitability. Increased legitimacy to existing codes. Adapts view as being that of contract law, warranty implied in lease and purpose--repairs don't explicitly need to be stated in the lease agreement. 1. Old rule based on factual assumptions that are no longer true, 2. Consumer protection cases trend CB p. 636, require abandonment of old rule bring landlord-tenant into harmony with principles, 3. Nature of today's urban market dictates this shift. 

As early as late 1800's  courts recognized this distinction btwn agrarian v. urban expectations with housing. Where the interest in the land is not applicable, only the tenant's interest in the building as a residence. (New York bldg burned down, tenant not obligated to continuing to pay rent) 

Objections: 1. Tenant is not a "jack of all trades" to make repairs nor, 2. should he have to invest into something  which may not pose a long-term living situation (with increased mobility). 3. Increased complexity of structure means tenant less likely to have the skill to be able to make the repairs necessary.

Landlord Better Position to Make Repairs:

1. Sells as commercial business, has much greater opportunity

2. Greater incentive and capacity

3. Tenant ordinary customer, should not require specialized knowledge to purchase product of "housing" Henningsen v. Bloomfield Motors, Inc. 1960






Additional reasons why landlord should be obliged to make repairs:

1. Inequality in bargaining power, 

2. Tenants have very little leverage to demand better housing, 

3. As seen through impediments in the housing market--race and class discrimination and standardized leases, 

4. Means that landlords place tenants in a take it or leave it situation, 

5. 
Social impact of bad housing as provided by studies that bad housing is detrimental to all of society, not merely the unlucky ones who must reside there.






District of Columbia Supporting Cases:

Unsafe and unsanitary, landlord knew at time lease was signed. Brown v. Southall Realty Co. (1968) Viewed lease as contract and violation of codes made it void.

Landlord, in signing of the lease, has taken on a continuing obligation to tenant.

Legislature already decided these issues.  Habitability & Obligation to pay rent are Mutually Dependent Covenants.

At trial for breach of habitability for abatement must satisfy two things: 1. Whether the alleged violations existed during the period for which past rent is due and, 2. what portion, if any or all, was suspended by the landlord's breach (partial or full abatement)

In most cases, substantial compliance with these building codes which materially affect health and safety will suffice to meet the landlord's obligations under the common law implied warranty of habitability. Park West Management Corp. v. Mitchell NY 1979

Habitable condition as measured by the local housing codes, Green v. Superior Court

While Violation of housing code and/or sanitary regulation, while a factor in determining whether the landlord has committed a breach, its not the exclusive factor. 

Breach considered to have occurred when:

1. Defect has a substantial impact on health or safety (minor housing violations not basis to claim a breach) and, 

2. Only a breach after landlord has had reasonable opportunity to cure the defect.

In addition to seeking damages, injunctive relief or recission for breach of the warranty, CB p 644 main emphasis is on self-help remedies: 1. Rent application, (50% all states adopted, "repair & deduct" May use twice after reasonable notice given in a twelve-month period and may spend up to one month's rent) 2. Rent withholding (tenant may withhold rent until health-threatening defects are remedied. If wholly inhabitable, may withhold rent after notice & 20 days to make repairs. May have to pay into court escrow), or 3. Rent abatement (affirmative defense to rent with holding after landlord filed unlawful detainer action). Many states permit more than one remedy.

Formulas Used in Determining Rent Reduction:

1. Some say reduction is difference btwn the observed rent and the actual rental value of the premises during the period of breach. 2. Some say it’s the difference btwn the fair rental value of the premises as warranted and fair rental value under its present condition. 3. Reduces rent by a percentage equal to the percentage reduction in value resulting from the breach.

Professor Meyers, Covenant of Habitability. 

Adverse complications of Warranty of Habitability.

Identifies (4) Four categories of housing. CB p 647

Tenant's Rights Against Retaliatory Eviction: CB p 651-652

After tenant complained, landlord gave tenant 30-day notice 

Edwards v. Habib (D.C. Cir.1968) Courts reasoned Needed doctrine of retaliatory eviction to protect housing code enforcement. Protected activities expanded to tenant acting in good faith. Also protects against landlord raising the rent. Some states also apply this to Commercial Leases.

Can bring private cause of action for damages, including punitives.

Tenant bears burden of proving elements for prima facie case. Some states, the burden shifts to the landlord to show motive.

Review Problem CB p 655

Security deposit of $2500, AFDC mom, sister stays there.

e. Landlord Tort Liability

Where the landlord is liable for injuries resulting from:

1.  Failing to disclose potential defects that L. had actual or constructive notice

2.  Defects in common areas

3.  Negligence repairs

4.  Breach of an express covenant to repair

5.  Increasingly, a general duty of care – liability for negligently failing to protect   

Tenants from foreseeable criminal acts of 3r parties (like maybe known dangerous neighbors, etc.)

11. Remedies: Laws of PROPERTY (old common law prior to 20th cent.) v. CONTRACT ('new way') Generally--NO state has pure property or pure contract laws--each has adapted a mixture of both and to what degree they include from what column varies according to state.

Different Remedies provided (PROPERTY v. CONTRACT) according to Scenarios A-E:


A.  T's Right to Rescind (revoke or cancel) a Lease upon L's Breach.
Property Laws--All lease clauses, except covenant to pay rent and covenant of quiet enjoyment, ARE independent: L's breach of a covenant does not entitle T to rescind lease.

Contract Law--L's obligations are mutually dependent with the covenant to pay rent if the parties so intended.

B.
Destruction of Premises


Property Laws--Lease in intact, and T must pay full rent.


Contract Law--Lease is terminated if destruction is not tenant's fault.

C.
Doctrine of Unconscionability


Property Laws--No application.

Contract Law--May be applied to find lease unenforceable (ex: landlord, lease English. Tenant doesn't speak English. One-sided, break down of bargaining process).

D.
Anticipatory Breach for Abandonment

Property Laws--L may not sue for future rents based on anticipatory breach. (recently though, many states now allow)

Contract Law--L may sue for future benefit of the bargain damages.

E.
Requirement for L to Mitigate Damages Following T's Abandonment

Property Laws--L need not mitigate damages, but may sue for rent as it becomes due. 

Contract Law--L must take reasonable steps to mitigate his damages.

Insert Dwyer's Page Chart Here

III. NON-POSSESSORY INTERESTS, 




(Easements, Covenants and Equitable Servitudes)




A. Easements--

Gives the holder: 1. Right to use or restrict the use of another's land. 




2. May protect this right against 3rd parties.





The Owner: 
May not revoke the easement or interfere with the easement holder's use of the property.






Is Not/Does Not:  Create an Exclusive Right. Easement holder cannot 




prevent servient tenement holder from 1. also using the land or from 2. granting its use to another. Unless specified as an exclusive agreement.
1. Affirmative or Negative Easements

Affirmative—privileges holder to the use of another's land.

Negative—has right to prevent blockage of light, air, lateral support, and flow of an artificial stream. 

2. Appurtenant or Gross

Appurtement—an incident of ownership of the dominant tenement and is not personal to the original holder (courts give preference to this when not defined) Easement passes with the possession of the dominant tenement whether or not the deed transferring the domin-ant tenement specifically mentions the easement. (Unless BFP)

Gross—Not tied to the land. Examples: easements to erect and 

maintain billboards or to lay utility lines. No dominant tenement so NO easement passed to successor. Issue of whether it is alienable, devisable or inheritable. (Profit alienable. Terminated when transfer attempted. In U.S.  only commercial easements generally assignable. CB p 724)






3. Duty to Make Repairs—rests with dominant tenement possessor




B. Creation of Easements--(*NO privity therefore, easier than real 






covenants to form).

1. Expressed.

Must comply with the statute of frauds must be in writing and signed by the party charged. Should be recorded to protect the holder from claims by a subsequent BFP for the value of the servient tenement.

Failure to observe statute of frauds results in a license rather than an easement. Past performance or estoppel may permit enforcement of a grant that does not meet the statute of frauds.








Can be created by Grant or Reservation, 

Grant ex: "A conveyed right of way across A's land to B" 

Reservation: "A conveys a fee simple to B, but expressly reserved for herself a right of way across the land" In some states the grantor may do this for a third party. 






Scope.
Owner of easement cannot materially increase or create a new burden on the servient tenement. CB p 726, Case.






When its the gov't, more lenient with changed conditions. RR into Streets and still used for underlying purposes of transportation, changed technology. Faus v. City of LA, 1967.






Easement did not "bounce back" to servient holder at time of altercation. No money owed. Similar to Venice canals turned into roadways in Wattson v. Eldridge CB p. 729

2. Easements by Operation of Law—Implied and Necessity.

a. Easement by Implication. CB p 732









Test:

1. Was tract (separate parcels) under a single ownership and then sub-divided? 

2. There was a continuous or pre-subdivision use (a "quasi easement" such as an irrigation drain) across the servient tenement, 

3. 
The use was apparent upon reasonable inspection, 

4. 
The easement is reasonably necessary.

Non-Uniform Requirements Look to See if Implied
Developer intends for restrictions to run w/ land – includes restrictions in deeds to some lots but not others.

Should courts imply reciprocal equitable servitudes in deeds that don’t explicitly contain restrictions, which would allow property owners to enforce restrictions against each other 

RULE: If there is a general plan, courts will recognize the existence of an implied reciprocal servitude

Turner v. Brocato (p. 784): Turner owns homes on lots subject to restrictions against use for business. Sues  to make D’s be similarly restricted even though D’s deed didn’t have restrictions Issue: in what cases will the court imply a restriction on lots that don’t have it (won’t even imply   real covenants – damages – only equitable servitudes)

Test: Look at uniform scheme of lots to get developer’s intent; are restrictions for common benefit of purchasers rather than personal benefit of grantor; PROOF: restriction in almost every contract; terms of deed showed restrictions run w/ land; used restrictions as selling point; plat laying out   intended lots; sign in front reading “a restricted residential development”

Held: D’s bought w/ notice (inquiry notice – signs of restrictions gave D’s obligation to inquire


CHANGES—Allowing for termination (rather than unification): 

(a) Time limits  (b) Enforceable by property rule now, later only liability rule (damages – allow people to buy out) (c) Some expire after period of time unless renewed (allow large % to vote to renew rather than 100 %) 

Courts can’t come up w/ arbitrary rule (e.g. expire after 20 yrs.) – need legislatures to do that 





If built in termination, need mechanism to allow majority to put back in place

D. Equitable Servitudes, Preservation by Injunctive Remedies.




PRIMARY means of enforcing private land-use restrictions. CB p 766-767

Promises (real covenants) can be enforced w/damages or injunction, most prefer injunction as choice of remedy.




Developed to protect property owners when 1. negative easements not 1 of the 

traditional categories, 2. unavailability of real covenants to run btwn fee owners (no landlord-tenant privity) 





Landmark case: Tulk v. Moxhay, English 1848

Assignee of coventor, had notice of the covenants, although he hadn't specifically agreed to observe them. Tulk (original covantee) filed suit to enjoin Moxhay from breaching the negative covenant when Moxhay threatened to construct a building, where it was supposed to saty a park. Could not be classified as a negative easement b/c not 1 of the traditional categories. 



Elements of Equitable Servitudes:



I.  
Burden

A. Touch and Concern








B.
Notice--Actual, Constructive or Record. 









Adverse Possessors are bound.









NO Intent, Horizontal, Vertical privity required.






II. 
Benefit








A.
Touch and Concern 

B. Intent (limited authority on this)
NO Notice, Horizontal, Vertical privity required.

III. Remedy

A. 
Injunctive Relief, (usual remedy)

B.
If covenant one to pay money, will usually impose lien on 


property rather than order payment.

IV.
Defenses to Equitable Servitudes.

A. Waiver

B. Laches

C. Unclean Hands

D. Estoppel

E. Changed Conditions Doctrine

V. Equitable Servitudes Cases. 

Bolotin v. Rindge CA, 1964. CB p 767

Action for declaratory relief and to quiet title against tract-wide deed restrictions which limit the use of plaintiff's property to single family residential purposes. Subdivided by Hancock Park. Restrictions expire 1970, most influential area, but changed since 1923. 4 bare lots, want to build commercial building. Other homes value would be effected, increased traffic, etc. No finding in this case that changed conditions or purpose obsolete. Appelate Court Reversed in favor of the ('s.  

b. Easement by Necessity.

Arises when land subdivided and one of the parcels is subsequently landlocked from the public road. Land is usually unusable without access.
Test:

1. The purported dominant and servient tenements were owned by a single owner at the time of the conveyance giving rise to the necessity; and 

2. that an easement is "necessary"

Scope. Is difficult to determine the scope of easements created by an operation of law. Courts are left to figure out the metaphysical world of implied intent. Entirely dependent upon what is necessary. Prior conduct and to a lesser extent the foreseeable changes in the dominant tenement's use bear upon this determination.






3. Cases.







Reese v. Borghi, 1963. CB p. 734







Plaintiffs acquired 5 parcels of land, sold 4.







Defendants agreed not to landlock them.







They built on their property as to landlock them.








4 causes of action:

1. Necessity

2. Estoppel

3. Decalration easement by implication

4. Malice





Questions/Cases/Hypos: CB p 738-739

A. Implied Easements--Courts reluctant to find implied by reservation, often imposes a higher degree of necessity than for an implied easement by grant.







Why should courts permit implied easements at all?

B. Intent--Is easement by necessity based on actual or probable intent? Of the parties or some public policy? Must a court refuse it if the parties expressly intended NOT to create an easement?

C. Dormant easement by necessity--Had a route than that route becomes unavailable. Can that give ride to an easement by necessity?

D. Should a Grantor who landlocks himself be able to claim an easement by necessity? Can government also claim this under analogous circumstances? Or must gov't proceed with eminent domain?

E. What about common ownership? Owns parcel A, on installment to buy parcel B. Did not receive deed until years later after installments ended. Before then, he sold parcel A to someone else, landlocking B. Does he have an easement by necessity?

If more convenient entry from another neighbor's land, why does the previous unification of land matter?

F. Private Eminent domain: Private Ways of Necessity. 

Reese court maintained that they could have sought a right-of-way by private condemnation. A dozen states provide statutory procedures for adjoining land owners. These are important when way of necessity can not be established. Proof and degree varies by state. Do these violate the takings clause?

c. Easements by Prescription.

Justified by the fiction of the "lost grant."

Also justify by public policy ground of maximizing use of underutilized land.

Closely analogous to establishing title by adverse possession.



Test:

1. Use must be actual

2. Adverse

3. Open and Notorious

4. Continuous and uninterrupted for the prescriptive period.

Some states require payment of taxes for adverse possession. Claimant's good faith, as with adverse possession, is irrelevant. 







 Definitions:








Tolling-—Stopping the clock on the statute of limitations.

1. Happens when true owner is incapacitated when claimant first takes possession.

2. Also applies to legal disabilities: insanity, imprisonment, legal infancy.

3. Disabilities arising after occupier takes possession usually does not toll the period.
Tacking—Successive occupiers can take periods provided prity exists

1. Transfer by will, grant

2. 
Color of title – transfer land described in title


3. 
No time period elapsed between transfer 

Both follow adverse possession rules:

Problems with "open and notorious" when easement is for an underground utility or sewer line. Could be satisfied by constructive notice but couldn't give rise to a prescriptive easement as in Field-Escandon v. DeMann (1988)

Commercial districts block access to their property for one day each year to defeat the "continuous use" criterion. OR post signs to defeat adverse possession, 

"Right to pass, by permission, and subject to control, of Owner"







Cases:

Finley v. Botto 1958 CB p. 741

('s claim an easement in a walkway between two apt. bldg.'s. ('s prayed for judgment quieting their title and for an injunction to remove a fence constructed by defendant's. Court denied because gesture of good will, neighborly accommodation (lack of hostile element)

CANNOT obtain a negative easement by Prescription.










d. Conservation Easements.

More than 40 states now recognize such easements. 

CB p 753 1981 Uniform Conservation Act, adopted 

in 17 states. 

Problems:

Competing Social Policies. Contrary to American development of land. Also conflicts with traditional property laws doctrine that disfavor negative restrictions on land (more difficult for subsequent purchasers to discover and perpetual in duration)

Termination and Reformation of Conservation Easements:

May be terminated in the same manner as traditional easements. What about changed conditions? Courts under cy pres doctrine can reform a trust where literal terms of the trust become impractible. Court's aim is to effectuate grantor's intent as well as possible--given the circumstances.

Tax deductible. Difficult to enforce such easements.

CHART, CB p 755

C. Termination of Easements.

1. By Expiration.

Easements created for the life of the holder, or for a term of years expire at the end of the designated period. Defeasible easements expire on  the occurrence of each satted event. Easements  by necessity end when the necessity ends. In states with marketable title acts, an easement may expire after a specified period of non-use, unless re-recorded.

Changed conditions CANNOT be invoked to terminate an easement, even though it may be impossible to achieve grantor's and grantee's intent (it remains valid and enforceable). But to the contrary, an easement depending on a structure (stairway or passage through a building) terminates when the building is destroyed and NOT revived when a new building is built)

2. By the Easement Holder.







Owner of dominant tenement may terminate the easement by:







A.  Release, (transfers interest to servient tenement subject to SOF) 


B. Abandonment, (stops using the easement and independently 




manifests intent to abandon easement. NON-use alone is not 




sufficient, although some jurisdictions find so)






C.

Estoppel, (i. easement holder's words or conduct indicates the 

easement will no longer be used, ii. the servient tenement's reasonable reliance on the easement holder's representations, iii. the servient owner's material change in position.







D. 
( in some states), Excessive Use. Only a few courts have held this. Most will terminate a profit on excessive use. Can be remedied by damages and injunctive relief.






3. 
By the Owner of the Servient Tenement.    

A. Merger. 


Servient owner acquires the dominant tenement or vice 

Versa. Permanently terminates the easement and not revised upon subsequent subdivision of the two parcels (unless the criteria for easement by implication are met)







B. Sale to a BFP.
Will terminate the easement if the grantee meets the requirements of the recording act. (i.e., first recorded in a race-notice state) Prescriptive easements are NOT affected by conveyances even if BFP buys without notice.

C. Prescription. 
Owner of a servient tenement may acquire the easement by prescription. Like adverse possession. MUST block the easement holder from using the easement or otherwise demonstrate exclusive control of the land, for the prescriptive period.

4.
By 3rd Parties.








A.Condemnation. 

Gov't takes the servient tenement 

by eminent domain. Owner of easement due compensation where the value of the easement is measured by the diminution in the value of the dominant tenement.  







B. Tax Sale (failure to pay property taxes) 

State Courts divided as to whether this will end it. Because property with easement is already subject to a discount for taxing, and value added to holder of tenement's property, this is a difficult position to support.  Many states hold that the Purchaser of a servient easement at a tax sale, takes title subject to the easement.

Similarly, mortgagee foreclosures. If easement existed before the execution of the mortgage, does not terminate with the foreclosure. BUT an easement that came into existence after the mortgage, is subject to termination with the foreclosure.

D. Real Covenants. CB p. 756
Must satisfy the statute of frauds (SOF). IS a promise to do or refrain from doing something connected to land in a legally significant way, enforceable by damages. Passed to successors and survive with the land.

A real covenant, in contrast to easements, is not enforceable against 3rd parties anyone but only the covenantor or her successors.

1. Burden.

(4) Criteria:
C. Intent. Original parties must have intended to bind the covenator's 



successors. (need not explicitly refer to assignees or successors)

D. Vertical Privity. Describes the required relationship between the covenantor and the subsequent landowner. Exists if successor succeeded to same estate that covenantor had. One may acquire the land by Devise, intestacy, grant or judicial sale--any means except adverse possession. Successor must acquire the same interest (even if a smaller portion of the land) 

Exceptions.
Tenant NOT bound to honoring the real covenant.

Adverse possessor (although takes property subject to easement), takes property free of  the real covenants.

E. Horizontal Privity. US defines horizontal in a variety of ways. 


Useful or not?

D.
Touch and Concern. Requires that the real covenant relates to the covenantor's use of the land. Some restricting competing business is said to touch & concern the land, such that it restricts the owner's use of the land.


Confusion arises when money and payment arises.

Notice: None required in order for the purchaser to be bound.

2. Benefit.

A. Intent,  

B. Touch and Concern,  

C. Vertical Privity also apply.





Horizontal privity doesn't apply.

2nd Restatement could weaken requirement of  vertical privity being successors from Original covantee. So in some states, a sub-tenant could enforce the tenant's covenants with a landlord. Adverse possessor, however, could NOT enforce the covenants attached to his land as he has not succeeded to his interest.

3. Remedy for Breach.

Damages only.

Some states have relaxed the rule of not allowing equitable defenses.

(unclean hands, estoppel, laches, and waiver are now permissible in some areas)

Numerous states maintain that changed conditions is a defense to a claim for damages and may be used to terminate a real covenant.

4.
Termination of Real Covenants.

May be expressly designed to terminate at some fixed point in time, or upon some condition. Formal release--satisfying SOF, Covenantor may waive right to enforce the covenant. In some states, these automatically expire after a statutorily fixed period of time, unless renewed.

5. Illustrated Cases. 





Eagle Enterprises, Inc. v. Gross, 1976. (NY) CB p 761-763

Courts held covenant of paying $35 for water May 1 to Oct 1st did not touch and concern the land.  Changed conditions of a year-round dwelling place and the necessity of the homeowner, having dug a well for a yar-round water supply--can't force him to pay for water he doesn't need (benefit side changed) Personal promise can't be construed as something that concerns the land.

Nonreciprocal Covenants:

When restrictions that may apply to some properties but not to others b/c of timing by which community is put together 

Problem:  If you include nonreciprocal covenant in each homeowner’s deed, it will only permit subsequent purchasers to enforce against prior purchasers, and not the other way around. Example: G conveys land to P, covenants w/ P for the benefit of G & his assigns. P has restriction not to pain house purple. G conveys land to S w/ same restrictions 

Outcome: If P paints house purple, S can enforce covenant (S is successor to P’s interest) 

If S paints house purple, under common law, P cannot enforce restriction b/c P bought property 1st and isn’t in G’s line of title at the time S is restricted. Su is a successor to P’s interest, but P isn’t 

VI. Homeowners's Assoc., Common Interest Communities (CIC's)

A. Distinct from other non-possessory interests in that, EXCEPTIONS:
1. Assoc. owns no real property benefited by the covenants (no privity with original covantee, or the developer) 




2. One of the most important covenants, that of paying monthly 






assessments, does not seem to "touch and concern" the land.






B.
Models of Associations, Judicial Review CB p. 838






2. Local Gov't Model








Concerned about lack of meaningful consent, risk that assoc. may 








curtail basic, civil liberties. (External Standard of Review)



Thus, a reviewing court will base its decision on:

Principle: Residents of CIC's should receive the same constitutional protections as afforded to citizens at large.

Flaw, objection: Scholars question this model b/c it seems residents submit to this much more willingly than they do to public gov'ts. 1. Smaller than local govt's, 2. Wield much smaller set of regulatory and enforcement powers, 3. No authority to re-distribute wealth.

START HERE
R I G H T      H E R E

4. 
Corporate Board Model

Conceptualized as a "corporation" whose shareholders--(property owners) have delegated authority to "corporate board" (homeowner's assoc.)--to manage affairs of the corporation.






Thus, a reviewing court will base its decision on:





Principle: 
4. Decision-making standards must adhere to the governing rules,

5. Board must act within its delegated authority,
6. Board members have fiduciary duty to the members of the CIC. 


Focuses on:


Controlling bad faith, fraud or actions beyond delegated authority.

As long as Board exercises authority according to proper procedures and in good faith, reviewing court will usually uphold its decisions, standard of review often referred to as the "business judgement rule"

Flaw, objection: Corporations as an analogy is flawed in that the goals differ dramatically. While corporations are profit-oriented, risk-taking, and directors, as a business rule, are insulated from liability, it is not clear how this should be applied to the validity of a decision or residential association that typically do not partake in risky activites.



Asides:

Courts try to review in accord with model of homeowner's assoc. What extent have courts developed hybrid models? What are effetive judicial limits: substantive and procedural--upon the decisions of the homeowner's assoc.'s?

C. 
Cases—CIC's

IV.
ZONING

A. Legal and Political Institutions Regulating Land Use .

1. Legal Authority--city is a "creature of the state" 

City of Worchester v. Worchester Consolidated Railway Co., 1905.



2. Many abandoned Dillon's Rule CB p. 896 

3. More than 40 states adapted the "home rule" provision--reversing Dillon's Rule.

In sum, municipalities have substantial discretion over land use regulation.
Municipality—City, town or local government OR the internal gov't of a state or nation.

Key legal issue is to what extent does state statutes preempt local land use decisions and ordinances. CB p 897, see cases.

B. Mechanisms for Land Use Regulation.

1. Adopt and Enforce "zoning ordinances"

2. Local planning commissions develop and use "general plans" to specify future jurisdictional goals—including distribution of population density and infrastructure.

3. Local officials adopt "sub division controls" for residential developments, especially single-family use, which frequently require dedication of land or payments for off-site improvements, roads, parks and schools. CA denies this if a threat to environment or habitat (CB p 898)

4. Building coded dictate materials, structural elements, minimum habitability standards and some cases, aesthetic elements. May also restrict owner's right to change designated historic buildings.

C. Euclidean Zoning  CB p 899

NY and LA first cities to enact zoning ordinances.

Village of Euclid, Ohio Municipal DP challenge 

Village of Euclid v. Ambler Realty Co. US 1926

( owner of tract of land, 68 acres. On the east and west, restricted residences erected.
Zoning so restrictive, loses value of land as a result. Not alleged that there is a demand for appellee's land. Court held that enacting the ordinances was a valid exercise of authority.

Sticking to the Euclidian standard of Review, the court reasoned that the Ordinance would be set aside only if it "is clear that [the city council's] action 'has no foundation in reason and is a mere arbitrary or irrational exercise of power having no substantial relation to the public health, the public morals, the public safety or the public welfare in its proper sense. Nectow v. City of Cambridge, US 1928 held that the substantial relation test was not met and that the zoning classification violated due process.
Essayists: CB p. 910-
1.Mandelker, Zoning Dilemma.  

Summary:


Zoning as a response to market failure 

Collective action problem 


May have externalities spill over effects 


Nuisance law insufficient 


Individual landowner in developing will not take externalities in account 

Takes away some of landowners property rights (can’t use land for anything you want)


No compensation unless extreme 


Risks that majority imposes its tastes and preferences on minority 


2. Karkkainen, Zoning: A Reply to the Critics.



Summary:
Zoning protects homeowners market surplus 


Share in the neighborhood commons 


Market price of homes doesn’t reflect true value of home 


Something about the collective of the neighborhood not reflected 

Need zoning to prevent overdevelopment, as people will buy cheaply 

PROBLEMS: 

1. Emphasis on common character—often a basis to excluded people based on race or economics 


2.
Exclusion of uses often overlaps w/ exclusion of people—Risk of overzoning, extortion from developers

3. Epstein, What's Wrong with Euclid

Summary:


Should only have Private Law 

1. Takings 

2. Servitudes 

3. Nuisance law 


Zoning is only a way to oppress landowners 


Downsides of zoning: 

a. Its availability allows landowners suffering minor harm from continuing development, to stop development 

b.Tendency to lead to monotony in land use 


Problems:

Assumes nuisance lititgation has low transactions costs 


Ellickson suggests agency with a schedule of fines 

Argument for servitudes works for new developments, but not as well for existing developments
4. Fischel, Equity and Efficiency Aspects of Zoning Reform
 
Summary:


Issue is one of entitlement (Calabresi and Malamed) not efficiency 


Doesn’t matter who gets it as long as there is a market 

If zoning rights are for sale Original distribution is not always going to be correct, market system would allow flexibility, re-distribution 


Problems:


Incentive for over zoning to force payments 


Limits: Takings, Practical limits 

If want to develop municipalities compete with each other for development, others may offer lower costs (Developers can work the political process. Also competing with other development projects) 


Jurisdictions that don’t want to develop, reduce market efficiency 


Opportunities to discriminate, using discretion in selling rights 


Assumes cities know how to price the rights 


Often demand values far below market value 

D. Scope of Police Powers: Community, Property and Civil Rights CB p 919

Euclid shifted municipal powers to being able to regulate aesthetics. Billboards, signs, adult theatres and group homes. The community should be beautiful as well as healthy, spacious as well as clean….."

1.City of Ladue v. Gilleo US 1994

Cannot regulate contents of speech but can regulate time, place & manner.

2. City of Renton v. Playtime Theatres, Inc.

Can place zoning restrictions and available areas to not need to be marketably appealing or affordable. (City cannot control market)

Concern:  SO allows for city to in-directly force theatres out, legal loop hole.

3. State v. Baker, NJ Supreme Court 1979

"Unrelatedness in dwelling" against ordinance provisions.  

Cannot penetrate so deeply into the freedom and privacy of individuals.
4. Assoc. Home Builders of the Greater Eastbay, Inc. v. City of Livermore

Poor housing development

Present ordinance effects nonresidents who are not represented and vote.

Is it restricted to effecting within boundaries only? 

5. Linmark – ban on “for sale” signs not okay b/c banning someone’s speech (this was the only sign ban)

6. Taxpayers for Vincent – prohibition on signs on public property – valid (b/c regardless of message) – content neutral; it was the city’s property


Essayists: CB p 968-984

Ellickson, Surburban Growth Controls: An Economic and Legal Analysis

E. 
Flexibility in Land Use Controls: The Evolution From Technocratic Rationality to Bargaining  CB p. 1011


I. Variances. Burden on petitioner

Landowner may petition a local admin agency for a variance. 



2 categories:


1. Area Variances. (relaxation of size restrictions—height, setback, minimumlot size)

2. Use Variances. (which permit otherwise prohibited uses, e.g., retail stores)



Requirements:




a. Burden of showing is suffering special, undue hardship

b. Granting variance will not undermine purposes of original zoning schema. 

II. Conditional Uses/Special Exceptions Burden on Agency

Generally compatible with basic classification, a, b, c (Show d, e follow logically—so not necessarily out of the schema)

Courts more closely scrutinize these denials. 

III. Zoning Amendments

A. General Gap

Legislature can amend. Courts show substantial deference in reviewing enactments. Deference—Respect, Courteous Regard.

Most courts put burden on challenger, although a few require municipalityb to show original zoning was a mistake or changed conditions support re-zoning.

Solutions: 1. Legislative Amendment by substantial change in neighborhood or mistake, 2. Ballot Measure, by initiative of voters and can elect to approve/disapprove legislatures amendments

Other courts hold act of amending zoning is administrative, not legislative task—in nature.

B. Consistency with the General Plan

Some statutorily require amendments to be consistent with general plan. (AZ, NJ)

C. Spot Zoning 

Court will more carefully scrutinize seemingly ad hoc re-zoning--that favors rezoned parcel (permitting more intensive use)



Courts consider

1. Negative spill-overs and

2. Weigh wider public benefits


Criteria for spot-zoning vague and application difficult to predict (usually)


D. Down Zoning
Act of amending for les intensive uses, such as agricultural or open space. Landowners may claim a taking, but if some economic viable uses in land, difficult to prove.



Cannot change after issuance of building permit.



E. Contract Zoning.



Bargaining btwn developer and municipality. (dedications, etc.)

Municipality competing with other jurisdictions, may offer developers concessions (relaxation of land use restrictions, property tax reductions)



F. PUD's

Single Project Developments turned over to developers, upon city's approval to proceed.

Corruption Occurs when money being paid to wrong person, not alleviating social ill but one party benefits.

IV. Bargaining for Exactions

A. Impact Fees.

Sewerage, Schools, Roads, etc. Adequate relation and courts uphold.

B. Linkage Problems.

Low-income housing that market will not supply. Can pay fees or provide directly. 

C. Inclusionary Zoning.

Describes techniques to encourage or require residential to include low and moderate housing. Usually dedicates a percentage of units for this in exchange for relaxation of requirements.


D. Federal Constitutional Challenges CB p. 1042
Vicki Been: Rethinking the Unconstitutional Conditions Doctrine 

1. The point is to pay for the social cost of the behavior 

2. Doesn’t matter what is done, just need to make them pay to force them to internalize the costs and be more efficient 

3. More important to demand the proper value for the social costs 

Nollan v. California Coastal Comm'n US 1987, Nexus (specificity of relation, remedy to problem caused)
Dolan v. City of Togard US 1994, Rough Proportionality
Political Institutions.


Pluralism—Focuses on Individual Interests (The American Way)

Principle that: People bring their interests to the political process and try to promote them. Politics is a market place where politicians advance interests of constituents. Problems: Wealthier, more organized faction dominates.

Republicanism—Public Interest is NOT about indivi.Public Interest is NOT about individual preferences. Principle that: In politics, citizens can rise above private interests and become actors for "public good," where Government is a search for the "morally correct answer." Exist often in municipalities--as forum for decision making. (Town meetings, etc.) Problems: May silence those who want to advance own goals, opinions, interests. May be exclusionary.
Public Choice Theory—Legislation is an economic transaction. Interest Groups=Demand & Legislators=Supply. Problems: Yields too many laws benefiting certain groups, too few for general public interest. Legislators become too interested in own well-being, (re-election) Groups form more selectively to avoid free-rider problem and more elite groups organize more easily.

Tiebout Hypothesis—Local jurisdictions compete to attract citizens through tax rates, services (schools, police) amenities and zoning. Principle that: people vote with their feet. Problems: Assumes limitless jurisdiction, costless mobility, full info., no jurisdiction externalities. People still act in self-interest.

COASE THEOREM 

Principles: 1. Externalities prevent market from achieving efficient allocation of resources. 2. In a world of no transaction costs, efficiency will be achieved no matter who you give the right or (legal entitlement) to. 3. One person will always end up richer – not equal but most efficient.

Premises:

1. Costless transactions

2. Parties will reach efficient allocation of resources if bargaining is costless

3. When transactions costless, society should allocate elements based on non-efficiency 

criteria (e.g. principles of justice) 

Problems:

1. Transaction Costs (can prevent efficient allocation of resources) 

2. Negotiation/Litigation Costs
a. information, b. lawyers, c. accountants, d. litigation costs

3. Free-Rider Problem individuals in a group will try to get benefits w/out bargaining.

4. Hold-out last party can try to get higher price—may stop bargaining.

5. Opportunism—party tries to exact higher price & pays higher, inefficient price.

6. Utility of Coase Theorem: How entitlements should be allocated – should be given to party that would  have bargained for them in the absence of transaction costs.

7. Where an efficient allocation of resources only if entitlement to pollute assigned to party who values it most (party who would have bargained for it) BUT least cost avoider difficult to determine.

Additional Considerations:

Reciprocal Nature of Externalities
Harms are reciprocal in nature. A may avoid harm but B may be harmed.

Limitations
Ignores distributive/moral justice. how do we determine who the least cost avoider is? 

CALABRESI—Principle: Simply “least cost avoider” should have the burden 

CALABRESI & MELAMED —Who gets entitlement and how to enforce it. 

A. 
Three ways to enforce entitlements 

1.
Property Rule—- low transaction costs, personal value, value decided by seller, least amount of state intervention 
2.
Liability Rule— high transaction costs, fungible, value determined by the state i.e. someone may destroy the initial entitlement if they are willing to pay an objectively determined value for it.  

3.
Inalienability — no transfer permitted

B. 
If high transactions costs 

1.
Want liability rule to avoid major holdout and free rider problem 


2.
Allows correction of mistake of initial entitlement being allocated to the wrong side 


3.
Gets around blockage in the bargaining process by forcing someone to pay or to accept payment and, 


4.
Applies average social value: may over/under compensate


C.
If Low transactions cost: Bilateral, Perfect Information 

3. Property Rule 

Property Rule: Entitlement can’t be removed from party unless he agrees to sell it for a price he sets (involves least amount of state intervention b/c once decision is made as to who is given the initial entitlement, state doesn’t decide its value)

Liability Rule: Entitlement can be destroyed by a party willing to pay an objectively determined value for it. Involves an additional state of intervention 

Liability rules tend to facilitate the best combination of efficiency and distributive results 
Concerns:
What is economically efficient varies w/ starting point of wealth If you don’t know whether a benefit is worth its costs to society, party in best position to make cost-benefit analysis should pay.

************************************************************************T A K I N G S – Govt may “take” private property only for “public” use and must pay “just compensation” 

A. General Questions:

(1) Is there a property interest? (defined by state law) that (2) the government is claiming for public use? Can only get compensated for Taking, Liability rule enforces – can’t holdout.If prohibited under common law property rule (nuisance, trespass, noxious use) – no taking 

B. Is it a Physical Invasion (Loretto) – Taking + compensation

1. govt. actually goes on land

2. acquires title to all or part of land

3. opening private property to public

4. mandatory dedications

5. Size doesn’t matter – comp. always required. (Exception: when dealing w/ free

speech rights – Pruneyard – must allow in shopping center) 


C. Total Deprivation (Lucas) – Taking + compensation 

D. Only partial diminution – use balancing test:

1. If some economic use left + owner can still get reasonable return – NO (Penn    Central)
2. Deprivation of all economically viable uses of some part of land = Taking + comp. (Euclid – 75% diminution – no taking)

E. Permanent Physical Invasions – must compensate 

1. Loretto v. Teleprompter Manhattan (1982)—landlord must permit cable cos. to place cables/other   equip. on roofs = taking – Rationale: destroys right to possess and exclude 

2. Mandatory Dedications – required to dedicate some property interest (e.g. easement) in exchange   for building permits. Gov. demands physical access to land and legal title to property (Nolan and Dolan) 
 

F. Regulatory Takings – govt. restricts use of privately owned land to extent compensation is required – most cases = no compensation unless owner denied ALL economically viable use of land 

1. Hadacheck v. Sebastian—Municipal ordinance barring operation of existing brick mill in residential area was not a taking b/c no longer suitable to area 

2. Pennsylvania Coal v. Mahon—Coal co. had subsurface rights but statute barred underground mining if caused subsidence of land underneath residences. Held: If statute frustrates distinct investment-backed expectations +makes property wholly useless = taking. Essentially destroyed rights 

3. Agins v. City of Tiburon (1980)—city zoning prevented landowner from building as many houses as he planned. Rule: Regulation a taking if it 1.) doesn’t substantially advance state interest,  2.) denies owner economically viable use of land Held: could still build some houses so no taking – Increased standard from Penn Central “reasonably effectuates state’s interest” to substantially” advances state interest 

4. Penn Central (1978)—Held: not a taking b/c advances general welfare; TESTS:

i. 
Look at economic impact of regulation



ii. 
Degree to which interferes w/ investment-backed expectations     


iii.
Character of govt. action (is it regulatory or physical)


iv. 
Does it promote health, safety, and welfare of general population

v. Is there a reciprocity of advantage, or do few bear the brunt 

Aside: After Penn Central the Supreme Court looked for cases to reshape the doctrine (including Lucas, Agins) 

4. Lucas v. South Carolina Coastal Council (1992)—statute barred Lucas from building on his lot bought w/ intent of building homes; Rule: if regulation deprives owner of all economically beneficial use of property = a taking (unless what’s being prohibited wasn’t part of owner’s title to being w/ (e.g. easement) or is prohibited by property and nuisance principles) Held: taking, due compensation or right to proceed to build. Partial loss of value: Government has entitlement in form of a property rule- i.e. no taking and no compensation.


Property Rights v. Civil Rights- Limitations on property owners rights

A. State v. Shack – migrant farm workers living on farmers land.  He stops legal and medical aid representatives from non-profits from going on land to find someone and offer aid.  Although a property owner had the right through a property rule to exclude the general public, he can’t stop communication between the farm workers and the outside worlds.  They have inalienable rights of legal and medical access.  

Other inalienable rights are privacy and customary associations.  

B. Pruneyard Shopping Center – students protesting in courtyard trying to get people to sign petitions.  Property owner maintained right to exclusion, Taking w/o just compensation, 1st Amendment rights were being violated by making them endorse a certain message. Protestors argued that the CA constitution gave them a right to speak freely and an explicit right to leaflet and get signatures in shopping centers.  Here the public has the entitlement, but this depends on the state statute.  

a.
Takings analysis- no physical invasion since they were allowed to be there, and no total deprivation. b.
Property owner has a property rule against commercial interference and a liability rule for a taking. The public has a property rule subject to time, place and manner of restrictions- 

Pruneyard case falls here.  

C. Lloyd- prevents the state from requiring a private shopping center owner to provide access to persons exercising their state constitutional rights of free speech and petition when adequate alternative avenues of communication are available.  Private property does not lose its private character merely because the public is generally invited to use it for designated purposes.  

D. Eyerman v. Mercantile Trust Co. – In her will woman asks for her house to be razed- who knows why.  Neighbors don’t want this to happen, it would put a gap in their beautiful neighborhood.  Considering economic efficiency it would be a waste.  Court seems to recognize this waste and wants to stop it.  Holds that following the will violates public policy- it conflicts with the morals of the time and contravenes any established interest of society. 

CASES—Property owner has the entitlement in the form of a property rule, Government Regulations Allowed without Compensation.

Hadachek v. Sebastian (US 1915) – municipal ordinance restricting brick factories in residential neighborhoods is not a taking and this land could be used for something else.  Changed Conditions, although factory there first—now disallowed. 

Keystone -  1987 statute advanced legitimate gov. interests and could still use land.  

Agins v. city of Tiburon – 1980- said stopping building of houses was not a taking because it ‘substantially advanced’ state interest, and didn’t deny owners all economically viable uses. 

Miller 1926 – conflict between two types of trees, apple and red cedar because a fungus that formed on the Cedars was killing the apple trees.  VA passes the Cedar rust act saying that on petition, some cedars could be destroyed.  The apple trees won, there was no compensation for the loss of the cedars

Penn Central Transportation Co v. City of NY p. 325 – Owner wanted to build an office building on top of Grand Central station, but wasn’t allowed to because of the Landmark Preservation Law since it was a historic landmark.  Said they could still use the land as a train station and could trade their air rights (although this was a bit limited because of 

who they could sell them to and their lack of bargaining power since the buyer knows they have to sell).  Court ruled it was not a taking. Not fully deprived of primary expectations. They can get a reasonable return on their investment- not a taking.  

CASES—Property owner has the entitlement in the form of a liability rule, a Taking Occurred and they are Compensated.

Pennsylvania Coal Co. v. Mahon  1922 – coal below ground, but land above it was nice too, sold property rights on surface, but retained rights underneath and drilled, etc.  Occasionally a house would fall in partially.  The kohler act restricted the coal companies and stopped this underground use.  The court ruled for just compensation since it was taking all their economic uses- when regulation goes too far it is a taking.  

Lucas v. South Carolina Coastal Council – buys house lots, but before he builds on them the coastal commission passes the Beach Management Act not allowing any more buildings on lots near the beach.  Lucas sues for a taking.  There is a strong state interest here, but when there is a deprivation of all economically beneficial use just compensation is required.  If nuisance, then you’d have to be paid to stop. Otherwise, if it deprives the owner of economically beneficial uses, then it requires just compensation.

Nuisance baseline: sets a range for nuisance (Scalia)- takes into account when you buy the property, those laws should govern. Stevens goes even further saying it is silly to try to freeze in notion of background rules, society is dynamic.  A baseline would freeze the common law. Prof. Kaplow goes even further saying you should just buy an insurance policy.


CASES—Where Government (in relation to zoning) has the entitlement in the form of a property rule.  There is no taking and no compensation.

· Euclid v. Ambler Realty – commercial zone of SF, some residential allowed too, but not industrial.  Other areas specifically for industrial and residential.  There is no compensation for property zoned like this since there is an average reciprocity of advantage that avoids conflicting uses.  

	
	Property Rule
	Liability Rule

	Government
	Regulation Allowed: (NO Taking) Hadacheck, Euclid, Keystone
Public Interest:
Penn Central

Zoning, Ordinances:
Agins, Miller


	

	Property Owner
	Nolan, Dolan
	Eminent Domain

Physical Invasion:

Loretto

Deprivatrion of Economic Viable Uses:

Lucas

Deprivation of Reserved Rights:

Penn Coal


 

INTELLECTUAL PROPERTY LAW

A. Touch upon the law of contracts, property and torts.  Trademark, trade secrets, unfair competition and right of publicity are part of all three areas. (Patent and copyright don’t involve torts)

B. State misappropriation Law: Idea protection.  

Downey v. General Foods Corp Downey says they should market Jello as wiggley, they say no thanks, then come out with Mr. Wiggle.  Elements in NY- novelty, implied promise to pay.  Defense- lack of novelty, independent creation, signed waiver.   Court ruled for General Foods.   

C. Patent Law: Elements 

(1) Patentable subject matter

(2) Novelty 

(3) Non-obviousness 

(4) Utility 

(5) Enabling Disclosure.  

Entitlements:

You get the whole bundle of rights for 20 years

Can find infringement through (1) Literal Infringement or (2) Doctrine of equivalents— found if it serves substantially the same function, in substantially the same way to obtain substantially the same result.

a.  U.S. Constitution- Article 1 says that congress shall have the power to promote the progress of science and useful arts by securing exclusive rights for a limited time.  Shows social value of innovation

b.
Policy: spurs creativity by providing breathing room to invest in development w/o fear that it will be stolen, shows social value of innovation. 

Case:

Hughes Aircraft Co. v. United States: Hughes developed satellite design, issue is whether U.S. infringed upon patent rights with S/E satellites.  No Literal Infringement- didn’t use all of the claims you put forward.  But there was Doctrine of Equivalents- Perform the same function in substantially the same way with the same result? Court said Yes- ruled for Hughes.  

Scope of infringement based on equivalents differs by what type of invention –pioneer v. modest.  Pioneer inventions are entitled to a very broad range of equivalents. 

D. Trade Secrets- state law doctrines that protect against the misappropriation of certain confidential information. Courts will find misappropriation when (1) D obtained secrets by theft of other improper means or (2) D used or disclosed secrets in violation of a confidential relationship. 

E. Copyright- statutorily created monopolies to foster progress.  Easier to secure and last substantially longer than patents, but are narrower and less absolute- cover broad range of literary and artistic expression.  Work must exhibit a modicum of originality and be fixed in a tangible medium of expression.   

F. Trademark/Trade Dress- created to protect consumers.  The Lanham act protects words, symbols and other markings which serve to identify the nature and source of goods or services.  Don’t expire—last until abandoned.  Infringement turns on whether consumers are likely to be confused as to the origin of the goods or services.  


 

Business Plan 
1.  What are the resources to allocate?  

(money, information, knowledge, contracts, the “idea”/program)

2.  How should the pay structure be?

          a.  Avoid freerider problem of sharing model

          b.  Avoid “grab and run” problem of “eat what you kill” model

3.  Patent, copyright, trademark (name is very important) – what can be protected?

4.  What do you need to protect by contract? – CA won’t enforce restrictions on working at competing place

5.  Liability rule in contract to stop from revealing information

6.  What social norms will work in a business?

7.  What kind of enforcement?

8.  What are the risks? (e.g.,  people leaving/giving product knowledge)

9.  How should the property rights be allocated

Steps to Reviewuate Easements (review Problem) P. 747

1. Review each type of easement one-by-one.

2. Necessity last, courts use as last-resort.

3. Look at statute.




a. Right to condemn?

b. What criteria does statute provide for easement? 


(agricultural, special conditions, etc.)

c. What are the priorities for which parcels get chosen?

d. What will it cost? (have to pay for it under condemnation)

e. Put statutre in lawsuit? Cost? Weigh Efficiency, Need.

f. Look at market value of land, if can be sold to be developed at a high price, economically productivity is high.

4. Make arguments, path isn't agricultural b/c sioil cannot grow 


anything, they can refute this.

5. Right doesn't mean have to pursue it, look for win/win remedy.

Potential Suits.

Adverse Possession                  

 Breach of Implied Covenant

Trespass                                     

Tort breach

Nuisance                                     

Quiet Title

Takings (regulatory)                   

Easement

Takings                                      

Real Covenant

(Concurrent interests suits)          

Equitable Servitude

Unlawful detainer                        

Zoning unconstitutional

Abandonment                              

Takings (exactions)

Retaliatory Eviction                     

Restraint on Alienation

Good Faith Improver




Key Factors Enabling Communities to Solve Commons Problems 


without Need for Formal, Legal Rules: CB 499


	


1. Clearly Defined Boundaries 


		2. Congruence Between Appropriation and Provision Rules and Local Conditions 


		3. Collective-Choice Arrangements


4. Monitoring


	5. Graduated Sanctions


6. Conflict-Resolution Mechanisms 


	7. Minimal Recognition of Rights to Organize 





Many goverance structures develop on the basis of geographical considerations








Problems: Easement by Necessity CB p 746-747





Hotel A, Hotel B. Hotel B wants to add 20 stories and Hotel A will be under a shadow. What is the policy reason for preventing Hotel A from obtaining an order to enjoin Hotel B from proceeding?





Does development prevail?


What should be the criteria if the court were to permit an injunction?





Commercial Truck Business in 49-year lease drove trucks across neighboring truck stop property for 22 years without problem. Can a person obtain a prescriptive easement against a landlord?





Review Problem, CB p. 747 Sam Firestone. (Look at)

















Contract/Consent Model


This assumes owners purchase with knowledge--actual or constructive through recordation of conditions, covenants and restrictions which will govern them.


Prior assent legitimizes the association's decisions.


Problematic: With subsequent amendments and a minority that did not consent is governed by the majority (simple, 51%)


BUT: May be presumed to have consented if bound them to democratic, subsequent decision-making.


						Thus, a reviewing court will base its decision on:


		


						Principle: Personal autonomy source of obligation, society at large, not applicable.


Exclusively on the decisions creating and implementing the CIC.


Court should ensure the association scrupulously implemented such agreements and not deviated from its procedures, (Internal check)


Court should defer to homeowner assoc. any questions with re to any questions within its discretion.


			Concerned with mainly:


			Notice and Consent.





Flaw, objection: Prof. Brower CB p 839 "is that it is based on unrealistic assumptions about how people make ownership decisions."











								3. 	Administrative Agency Model


"Middle ground" between contract/consent and local gov't model. Administrative Agencies delegated constrained authority to administer regulatory framework. As within this authority, agencies have legislative powers to promulgate, interpret, and amend rules and adjudicary power to enforce the rules.


						


						Thus, a reviewing court will base its decision on:


		


						Principle: Process-oriented framework to balnce the tension btwn agency latitude 						and adherance to legislative mandate, standards of reasonableness. (D/P)


Should require proper notice of issues being addressed, 


Fair opportunity to provide input. (Be heard)


Concise statement for basis for decision.





			Concerned with also:


			Decisions within delegated authority, not arbritrary, capricious, or an abuse of 					discretion.














Trust Model


Homeowner Assoc. acts as "trustee" charged with fiduciary duties of impartiality, loyalty (which includes prohibitions on self-dealing), reasonable care and information reporting.





Less deferential b/c does not apply the business judgment rule standard.


						


					Objections: Trusts normally reserved for children incapable of making 						their own decisions. Less able than homeowners to exercise exit options.











Compensation- General Rules





Bright line rules 


Required when there is a physical invasion- Loretto


Required when there is a total deprivation of economic use – Lucas





Exceptions/ Qualifications


Dedication, considering nexus and proportionality as in Nollan and Dolan


Nuisance





Balancing test


No physical invasion


Partial diminution











DEPRIVATION formula ( % deprivation) = Property Value after regulation v. Property Value before regulation.











