Philosophical Perspectives

I Natural law (Locke)

A Goal: moral imperative

B Mixing your labor w/ a good makes it yours

C Person has God-given prop in own body

D Limitations:

1 Spoilage; sufficiency; conflicting use

E Problems:

1 Factory farm -- does worker’s labor make it his?

2 Can I till my neighbor’s land if he’s not using it?

3 What if there’s not enough for all (modern problem)?

4 No value placed on untouched wilderness

II Utilitarianism (Posner)

A Goal: maximize agg welfare; don’t care about distribution

B This is a consequentialist perspective

C Welfare is maximized by providing incentive to all to produce.  To have incentive, people must own what they produce

D Critical req’ts.:

1 Private property (UNIVERSALITY, EXCLUSIVITY, TRANSFERABILITY)

2 Free mkt competition

E Problems:

1 Externalities

2 Transaction costs -- this is a major problem when bargaining to reduce externalities

3 Imperfect info

III Personhood (Radin, Hegel)

A Goal: Enforce psychological wholeness/autonomy of person

B Where items are necessary for psych wholeness, they should be regarded as prop

C Items that are psychologically important (e.g., wedding ring) VS. fungible prop (e.g., money)

D Prop should not be eval in monetary terms, but in terms of psych value (example: lose sofa vs. lose 5% of house’s value)

E Problems:

1 Encourages fetishization of items

2 How would we administer a system in which a piece of paper could have limitless value to a person?

3 How could gvt. ever take for public good if prop were invaluable to owner?

IV Distributive justice (Rawls)

A Goal: Ensure EQUITABLE DISTRIBUTION of property to ensure that BASIC NEEDS of all are met

B This is a CONSEQUENTIALIST perspective

C Policies should be set from behind “veil of ignorance”

1 Distribution of “primary goods” will be according to policy most beneficial to least-advantaged citizens

D Limitations:

1 Need not redistribute equally; need only meet BASIC NEEDS of all

E Problems:

1 How do we define “least-advantaged citizens?”

2 Rawls assumes everyone is RISK-AVERSE; this may not be true (Wilson)

3 Some people define fair not as “everyone’s needs are met,” but rather, “to the victor go the spoils” (Wilson)

4 Lack of incentive to be productive

V Tragedy of the commons

A Essential point: benefits of marginal increase in land use accrue to one, while costs are spread across all

B Solutions:

1 Private property (then users INTERNALIZE costs of overuse)

2 GVT: State allocates usage rights to limited number of citizens (taxi medallions, AUS lobster rights)

3 COMMUNITY: Users keep newcomers out (lobster gangs of Maine)

4 MORALS: Perhaps social mores will evolve to deter overuse (but freerider problem)

C Similar problem = pollution.  Ways to solve it:

1 Taxation

2 Regulation

3 Market approach (cap & trade)

VI Coase Theorem

A If no tx costs, efficient allocation of resources will obtain regardless of initial apportionment of legal entitlements (e.g., right to pollute, right to pollution-free air)

1 Factory/pollution example -- $100,000 for fume abatement system; $250,000 to relocate factory; 10 homes, $15,000 each to install A/C

2 Hog farmer example -- farm worth $10,000 as hog farm, $5,000 as bean farm; neighbor’s land worth $15,000; neighbor’s land devalued by $3,000 if farm raises hogs.  Regardless of whether farm is entitled to make smell OR neighbor is entitled to odor-free prop, farmer will end up raising hogs

B If tx costs, allocate entitlements to party that would have bargained for them in absence of tx costs (burden on low-cost avoider)

C But in real world there are problems:

1 Negotiation and litigation costs

2 Free-riders (people try to avoid cost of joining action)

3 Holdouts (waiting for a big payout)

4 Opportunism (factory threatens to increase fume output unless homeowners install their own A/C)

VII What is property?

A BUNDLE OF RIGHTS

1 Use

2 Transfer

3 Exclude

B Cases

1 POINT OF THESE: Ct. may choose to view certain things as prop/not prop based on OUTCOME of doing so: POLICY IMPLICATIONS, MORAL FAIRNESS, PROP AS PERSONHOOD -- Also may balance prop rights against such rights as right to reproduce

2 Moore v. Regents of UC

a Hospital takes cells from patient during normal treatment.  Develops marketable cell line from them.  Did hosp. steal man’s prop.?  Ct. holds these cells NOT HIS PROPERTY.  If they were, would mean every patient using this cell line would have to pay original patient -- would stifle med research.

b RULE: No property rights on cells taken from body during medical treatment used to develop medicines

3 Hecht v. Superior Ct.

a Married couple has sperm frozen.  Husband dies.  Is wife entitled to sperm on grounds that it is property and therefore INHERITABLE?  Ct. rules sperm IS PROPERTY here

b RULE: Sperm = property, BUT subject to CAVEATS in Davis v. Davis

4 Davis v. Davis

a Couple has embryos frozen, then divorces.  Does wife take half of sperm b/c embryos are property? Ct. holds not prop, therefore not split, b/c prop rights must be balanced against right to control reproduction

b RULE: Fertilized embryos not prop in divorce

Institutions to Allocate and Manage Resources

I MAJOR POINT:

A Society’s conception of property and associated institutions adapt to promote beneficial use of the society’s resources.  Ex.: Nomadic tribe has little use for exclusion rights b/c they don’t stay in one place long enough for it to make a difference

II MAJOR QUESTIONS to ask when shifting from one prop system to another:

A WHAT IS BENEFIT?  (of privatization, for example)

B WHAT IS COST?

III Indians v. colonists case study (Cronon)

A Colonists had full bundle of rights.  Indians had no xfer, no exclusion.  Did have usage.  Somewhat Lockean (but no exclusion)

IV Ellickson

A Settlers at Plymouth started w/ collective ownership.  Nearly starved.  Soon parceled out land to each family (private ownership) -- then flourished

V Demsetz

A Prop rights develop in order to internalize externalities when GAINS of internalization outweigh COSTS

B Ex.: When Indians could make money selling furs to whites, they privatized land ownership to some extent to ameliorate overhunting and poaching 

1 Furs more valuable (benefit increases), fences cheaper (costs decrease)

2 BUT if you’re not selling furs -- you’re simply letting your animals graze -- you don’t gain by establishing private prop rights.  So you don’t do it

C Private prop v. communal prop

1 Externalities worse in communal (tragedy of commons), though STILL a problem in private prop system

2 Incentive to invest, conserve in private system

3 Easier to negotiate in private system b/c only deal with neighbors often

D Non-econ effects of private v. communal

1 Private

a Encourages econ indep

b Protects privacy

c Maintains dignity and pluralism

2 Communal

a Promotes community

b Solidarity against external threats (but in private system you have more to lose)

Property Regimes in Different Resources

I Whales (Melville)

A Fast fish belongs to party fast to it, loose fish fair game

B Objectives: efficiency, fairness, safety

II Oysters (Agnello & Donnelley)

A Two systems: private rights based on leaseholds; common property

B Leaseholds system more efficient, but concerns about fair access

III Lobsters

A AUS system = like taxi medallions.  Very successful.  This is state sale of limited rights -- part private/part communal

B Maine lobster gangs exclude others from their turf.  No tragedy of commons -- communal ownership by limited group can work

C Tragedy of commons NOT inevitable in absence of private prop rights

D Problem w/ communal system = OPEN ACCESS.  Take away open access and system may work

Legal Rules and Institutions

Legal Rules and Institutions - Acquisition of Property - Land

I Title:

A 3 ELEMENTS:

1 Describe prop in detail w/ boundaries

2 Exclusive

3 Traceable

II Discovery or conquest

A Discovery: Lockean view -- reward those who capture land and make it useful.  (Johnson v. M’Intosh)

B OR conquest trumps all.  (Johnson v. M’Intosh)

III Adverse possession

A Five requirements:

1 Actual possession

2 Hostile and w/ a claim of right

3 Open and notorious

4 Exclusive

5 Continuous for the statutory period

B Adv poss’r need not file suit to quiet title; once criteria met, title is his

C ACTUAL possession

1 Actual, productive use

2 Type and scope of claimant’s use must be consistent with the particular characteristics of the land

a Sufficient: mow grass, use pond, repair fence 

b Insufficient: post “No Trespassing” sign

3 EXCEPTION: Doctrine of “constructive possession.”  Adverse possessor who holds “color of title” (title based on defective document) gains title to ALL land described in the deed, not just the land he possesses

a Note that if TRUE OWNER is also in possession of some of the land on the invalid deed, the a.p. probably won’t get THAT land

D HOSTILE with a claim of right

1 Does not require animosity; exists if occupier claims land as his own, in DISREGARD of the true owner’s claim

2 Good faith req’d

a If possessor is doing things to assure true owner that he lacks hostile intent (e.g., telling true owner that he’s just going to mow the land, and any time the owner wants to do anything with it, he should), that probably WON’T qualify as hostile

3 PERMISSION

a Possession begins w/ permission: permission is presumed to continue until notice given -- ex: tenant overstaying lease is considered to have permission

b Owner waits some time, then tells a.p. that he has permission: DOES NOT DEFEAT the possessor’s a.p. claim.  Owner must file a suit or take some legal step

c Owner makes oral gift: SoF not followed, so transfer not valid.  But possession will now be considered HOSTILE, even though there would appear to be permission

d Permission implied for blood relatives (but can be rebutted)

e Neighborly indulgence: implies permission.  (Finley v. Botto)

4 MISTAKE

a Maine doctrine = mistake is HOSTILE only if intention of adv poss’r was to claim land EVEN IF he was mistaken

b Connecticut doctrine = intent of adv poss’r doesn’t matter, so mistake IS hostile

i In these states, hostile even if adv poss’r doesn’t know of true owner’s claim, or believes he owns the land himself

E OPEN and NOTORIOUS

1 Possessor must use the land openly, without any attempt to hide or disguise use (e.g., it’s known in the neighborhood and talked about; possessor has been paying taxes on the property for 17 years)

2 Small encroachment where intrusion is NOT CLEAR AND SELF-EVIDENT (e.g., no boundary marker) is NOT open and notorious (Manillo) -- owner must have ACTUAL KNOWLEDGE of encroachment (constructive notice not sufficient)

3 Owner didn’t know he owned -- still a.p.

4 Cal: must pay taxes

F EXCLUSIVE

1 A.P.’s use must be exclusive of the true owner throughout the statutory period

2 Sufficient: overhanging eaves defeat a.p.

3 Insufficient: letter demanding removal; filing suit but not prosecuting DON’T defeat a.p.

G CONTINUOUS for statutory period

1 Possession must be continuous, but need not be constant

2 Ex: Seasonal use sufficient for seasonal property; occasional weeding and planting bushes NOT sufficient

3 TACKING: privity req’d for tacking (so ouster interrupts period)

4 TOLLING

a DISABILITY (e.g., mental incapacity, imprisonment) DOESN’T COUNT unless it’s in existence ALREADY when a.p. takes possession

i NOTE, however, that military service tolls the statute under federal law regardless of when it began (???)

H REMEDY: Owner must file and prosecute suit to eject claimant or quiet title

1 Doctrine of “agreed boundaries” (some states)

a Where owners have agreed on a certain boundary line for statutory period

i Owner may not contest if he agreed to it OR if other party has detrimental reliance

2 No a.p. against gvt

I Adverse possession and life estates

1 Rights of adv poss’r are measured by the title as held on date of adv poss’r’s first entry

2 If a future interest exists when adv poss’r enters, future interest-holder will defeat a.p.’s claim.  But future interest created AFTER adv poss’r enters irrelevant

a If adv poss’r enters when estate is fee simple, subsequent split into LE and future interest does not stop the clock

b BUT if adv poss’r enters a LE and completes the period, his claim is defeated by remainderman when LE-holder dies

Legal Rules and Institutions - Acquisition of Property - Other Resources

I Wild animals

A Rule of capture = Actual possession required; you don’t establish a claim by pursuing unless mortally wounded.  (Pierson v. Post)

B Rule of pursuit = Need r’ble prospect of capture

II Oil & natural gas

A Rule of capture: oil is like a wild animal.  Whoever captures keeps it.  If a neighbor drills his land and makes your oil come onto his land, he keeps it

1 Not okay to violate neighbor’s boundary (e.g., slant drilling)

2 Modern solutions:

a Pro-rationing

b Well-spacing

c Unitization

III Water

A Rights to consume; to impetus of stream; to pollute

B Natural use = necessary (drinking, gardening); artificial use = agri, manuf, etc

C Two doctrines:

1 RIPARIAN RIGHTS.  (Evans v. Merriweather)

a You have a right to water on your land (not adjacent)

b You may only use water in REASONABLE fashion so as to not deprive other users of use of water

c Not useful in arid climates b/c when all can only use a tiny bit, stream is not very useful

2 PRIOR APPROPRIATION.  (Coffin v. Left Hand Ditch Co.)

a You cannot divert water or take too much if there are people downstream w/ PRIORITY OF RIGHT (by prior appropriation) -- but domestic use trumps prior artificial use (???)

b To establish priority of right, you must be making PRODUCTIVE USE of water (e.g., mining or farming)

c Good for arid climates -- stream will be put to productive use

D Intellectual resources

1 Five types of protection on intell res:

a Common law idea protection.  (Downey v. General Foods)

i Misappropriation ELEMENTS:

1 Novelty

2 Implied promise to pay

ii Defenses:

1 Lack of novelty

2 Independent creation

3 Waiver

b Patent.  (Hughes Aircraft Co. v. United States)

i Four req’ts:

1 Patentable subject matter (e.g., not at idea); novelty; non-obviousness; usefulness

ii Two tests for infringement:

1 Literal infringement: exactly the same

2 Doctrine of equivalents:

a Substantially same means/function/way/result

b Pioneer --> more broad; improver --> narrower

c Trade Secret

i State law -- was common law; usu statutory now

ii Must take steps to protect secret; reverse engineering is okay; no registration necessary

d Copyright

i Protect literary and artistic expression (including computer programs); ideas not copyrightable

ii Work must exhibit a modicum of originality and be fixed in a “tangible medium of expression”

iii No examination necessary, but work must be registered before author files infringement suit

iv Protects against unauthorized copying, public performance/display.  Fair use allowed

v Lasts for author’s life plus 50 years, or simply 75 years for institutional author

e Trademark/Trade Dress

i Federal statute

ii Trademark need not be new or previously unused, but it must represent to customers the good or service identified

iii Trademarks don’t expire, but are lost when they become abandoned or generic

iv Need not be registered, but it can be 

Legal Rules and Institutions - Forms of Property Ownership

Legal Rules and Institutions - Forms of Property Ownership - Estates in Land

I Distribution of fee simple after death

A When property owner dies, property goes into probate -- judicial process for determining validity of will

B If valid will exists, property is divided according to instructions, else property is divided according to state statute

C Under UNIFORM PROBATE CODE, if no valid will exists:

1 If surviving spouse

a If no surviving “issue” (lineal descendents) or parents, surviving spouse receives entire estate

b If surviving issue, spouse receives at least half the estate, with remainder divided among:

i Surviving issue, then surviving parents, then issue of parents, etc.

2 If no surviving spouse

a Estate distributed entirely to surviving issue, then to surviving parents, then to issue of parents, etc.

3 If no surviving kin, estate passes to the state

II Life estate

A Life tenant must pay taxes.  Must pay interest and principal on mortgages that he has created on the land

B If land is granted w/ encumbrance such as mortgage, life tenant must pay INTEREST, while remainderman must pay PRINCIPAL

C WASTE

1 If life tenant does something to damage holder of future interest in the land, holder of future interest may seek damages

2 What about taking resources -- e.g., oil -- from land when there is a future interestholder?

a If oil was already being taken, you can continue to do so

b If not, two rules:

i Majority = no new wells

ii Minority = take r’ble amount

3 Types of waste

a PERMISSIVE

i Life tenant fails to do things to preserve land’s value (e.g., pay property taxes, make repairs)

b AFFIRMATIVE

i ELEMENTS:

1 Intentional or negl conduct

2 Permanent injury

ii Defense:

1 Changed conditions

a Life tenant may NOT be liable for waste if a COMPLETE AND PERMANENT change of surrounding land has occurred so as to make property valueless unless structures are torn down.  Ex.: Melms v. Pabst: mansion stuck in middle of industrial neighborhood.  Tenant NOT req’d to restore land to previous state before passing estate on

c AMELIORATIVE

i You take an action on the land that might be objected to by future interest-holder, but that makes the land more valuable.  Ex: Brokaw v. Fairchild

ii Modern view: okay

D PARTITION

1 Most states let life tenant petition the court for permission to sell the estate and divide the proceeds among the inheritors

Legal Rules and Institutions - Forms of Property Ownership - Estates in Land - Rules

COLLAPSE THIS INTO ABOVE

I Rule of the Destructibility of Contingent Remainders

A Held that if contingent remainder had not vested by the end of the preceding estate, it was lost, and interest would revert to grantor

B Has been repealed in most jurisdictions

C Ex.: “To A for life, remainder to A’s children who reach 21.”  A dies tomorrow with one child, age 10.  Child’s interest is invalid

II Rule in Shelley’s Case

A Was used to avoid taxes on inheritance

B Ex.: “To A for life, then to A’s heirs.”  This avoided tax on inheritance because A’s heirs obtained property through grant, not inheritance

C Rule held that a remainder in the grantee’s heirs was actually a remainder in the grantee.  So grantee actually held a FSA (he held life estate AND the remainder)

D Today the Rule has been abolished in most jurisdictions.  We’d say A’s heirs have a contingent remainder

III Doctrine of Worthier Title

A Also used to avoid taxes on inheritance

B Ex.: “To A for life, then to grantor’s heirs.”  Grantor’s heirs get property by conveyance rather than inheritance

C Rule held that if the interest awarded by conveyance was identical to what the heirs would have received by inheritance, the conveyance was void, and grantor was deemed to have a reversion

IV Rule Against Restraints on Alienation

A Three types of restraints

1 Disabling restraint

a Prohibition.  (Riste)

b Ex.: “To A, but A may not alienate the land, and any attempt to alienate the land is void”

2 Forefeiture

a Ex.: “To A, so long as a does not attempt to sell the land”

3 Promissory restraint

a Covenant

b Ex.: “To A, and A covenants not to transfer the land”

B P’s knowledge of restraints is irrelevant.  (Riste)

C Restraints must not violate discrimination laws.  (Riste)

D In most states, all three types of restraints are prohibited on fees

E But most states permit forfeiture and promissory restraints on life estates

F Cts are much more permissive w/ restrictions on USE than w/ restrictions on alienability

G Exceptions

1 “Reasonable restraints” on alienability okay if justified by “legitimate interests”

a Ex.: Must have approval of condo board before selling your condo.  Justified b/c tenants live so close together 

Legal Rules and Institutions - Forms of Property Ownership - Concurrent Interests

I Tenancy in common

A Co-tenants each have separate, undivided interest in the land; right to possess and use the entire property, subject to the rights of the other co-tenants

1 No survivorship

B Creation

1 Expressly in grant or will (“To A and B”)

2 OR by operation of law: e.g., if several people inherit a particular piece of property

C Termination

1 NOT terminated by death or sale

2 Two ways to terminate a co-tenancy

a Transfer all interests to a single person

b Partition the property

II Joint tenancy

A Co-tenants share single, unified interest

B Most significant feature = survivorship

1 B does not inherit the land but takes it under the terms of the grant as the only remaining survivor

C Cannot pass on share of joint tenancy in a will

D Creation: must have the four “unities”

1 Unity of interest (amount, duration, type of estate acquired must be same for all joint tenants)

2 Unity of title (interests must be acquired in same grant)

3 Unity of time (interests must vest at same moment)

4 Unity of possession (all owners must have equal rights of access and use)

5 Ex.: “From A, to A and B as joint tenants” fails.  A’s interest derives from an earlier grant

E Severance

1 This is when a joint tenancy is transformed into a tenancy in common

2 May occur by:

a Agreement of all joint tenants

b Simultaneous death of all joint tenants

c Divorce

d Unilateral act of one party.  Ex.: A, B, and C are joint tenants.  A transfers his interest to D.  D becomes a tenant in common with B and C, while B and C are still joint tenants with each other

i But some states protect joint tenants from unilateral severance

3 Mortgage by joint tenant

a Some states treat mortgage as a LIEN (lien theory), others as a TITLE TRANSFER (title theory)

b In title theory states, mortgage by one joint tenant DESTROYS unity of ownership -- joint tenancy becomes tenancy in common

c But in lien theory states, mortgage doesn’t destroy unity of ownership (unless lender forecloses on the interest).  (People v. Nogarr)

4 One co-T leases or conveys a LE to a 3rd party w/o consent of other co-Ts

a Several possibilities:

i JT severed; lessor becomes TIC w/ remaining co-Ts

ii JT NOT severed; interest given to remaining co-Ts after LE

iii Partial severance: estate becomes TIC for duration of LE, then reverts to JT w/ orig parties

iv Conditional severance: estate becomes TIC, but if LE ends before any of orig JTs die, becomes JT again

	
	Tenancy in Common
	Joint Tenancy

	Def’n
	· Undivided interest in land

· NO right of survivorship

· Equal shares presumed
	· Share single, unified interest

· Survivorship

	Creation
	1. Expressly -- grant or will

2. Operation of law -- default

· If several people inherit land at once

· If JT ambiguous, cts will view as TIC
	4 unities:

1. Interest (amount, duration, type, etc)

2. Title (created at same time)

3. Time (vest at same time)

4. Possession (equal rights)

	Termination
	· NOT by death

· NOT by gift or sale
	· Agreement of all JTs

· SIMULTANEOUS death

· Divorce in some states

· Unilateral act (old owners remain JTs w/ new TIC)

· Involuntary conveyance (foreclosure)

· Lease or life estate w/o consent


Legal Rules and Institutions - Forms of Property Ownership - Concurrent Interests - Rights and Obligations

TODO add to this based on Heyman’s sample problem

I Possession

A Each co-tenant has right to possess and use the entire property; each co-tenant has right to sell, lease, or mortgage his interest

B Rent: one co-tenant cannot force another co-tenant to pay rent during his occupation of the property

C Profit from land: one co-tenant cannot receive compensation for profit another co-tenant yields from his own labors while in possession of the property so long as co-tenant did nothing to exclude co-tenant from the property (but can receive compensation for rents from third parties; see “Accounting” below)

D OUSTER = when a co-tenant bars another co-tenant from using the property

1 Ex: One co-tenant sells title to the whole property (which he is not entitled to) to a third party

2 Ousted co-tenants’ remedies:

a Injunction

b Damages

c Rent for ousting T during his period of exclusive possession

3 Ouster CAN ripen into claim for adverse possession

a Note that it usually doesn’t work b/c each co-tenant has RIGHT to possess whole property, and so a co-tenant’s possession is deemed permissive

b HOWEVER, if co-tenant in possession shows that other co-tenants had been ousted and had actual or constructive notice of their exclusion, this can satisfy notice requirement of adverse possession

II Fiduciary obligations

A Co-tenants have a fiduciary relationship if they received their interests in the same will or grant, or at the same time by inheritance

1 This means they have a higher standard of good faith and reasonable care towards each other than do strangers

III Three causes of action against co-tenants

A Partition = judicial procedure to end tenancy in common or joint tenancy; matter of right

1 Is a matter of right, enforceable by court regardless of whether partition would hurt other co-tenants

2 Types: In kind = physical division; by sale; by appraisal = one tenant buys others out at appraisal price

3 Upon partition, co-tenant who IMPROVED property may be compensated (according to the market value of the improvement, NOT the cost of making the improvement)

B Contribution

1 Co-tenant may demand contribution from other co-tenants for necy expenditures -- incl taxes, mortgage, insurance, repairs, etc.

a What can co-tenant out of possession do if he doesn’t like contributing?  He can demand possession (but not exclude the current possessor, of course), and threaten partition

2 Co-tenant may not demand compensation for managing the property or for IMPROVING the property

a But co-tenant MAY be compensated for improvements upon PARTITION (difference in mkt value)

C Accounting

1 Action for accounting = co-tenant must state net income, rents, profits, etc. (for third-party rental, taking minerals, etc.) and give share to other co-Ts

2 Rents

a Co-tenant out of possession may demand an accounting (or compensation at partition) for his share of NET RENTS from third-party renters under the following circumstances:

i Lease purports to bind all co-tenants, AND non-leasing co-tenants have acquiesced in the lease

b Note that one co-tenant cannot sign a lease that binds other co-tenants w/o their consent

c So non-leasing co-tenants have a choice: they can acquiesce in the lease and share in rents, or they can exercise their right to possession

3 Waste

a Generally may not claim waste, but sometimes can

i Ex: where land is exploited destructively or inefficiently; where resources removed exceed co-tenant’s share; where co-tenant did not get permission of other co-tenants

b If cannot claim waste, may still recover NET PROFITS in action for an accounting

4 Depletion

a When one co-tenant’s activities injure or devalue the land (e.g., by removing oil)

b Depletion of minerals

i Because of difficulty in determining amount and quality of minerals, co-tenant may NOT simply take his share and keep the money, leaving others’ shares in place.  The particular stuff he took might be of higher quality than the stuff he left.  Instead he must ACCOUNT to other tenants for the value.  (White v. Smyth)

1 Per White v. Smyth, must account for NET PROFITS, not merely value of minerals he took

c Depletion of timber

i B/c timber is easier to assess and may often be uniform across land, co-tenant may simply take his share and sell it

Legal Rules and Institutions - Rights & Limitations of Property Owners

I Two ways to examine property owners’ rights and limitations:

A Consider in light of economic efficiency and distributional goals

B Property

1 Owner has injunctive remedy -- Ex.: For encroachment on property

2 Ramifications (box A below)

a Gives property owner lots of leverage

b Promotes care when builders site their structures

c Leaves no ambiguity

d Better when transaction costs are low

C Liability rules

1 Owner can collect objectively-determined damages

2 Ramifications (box B below)

a This gives an encroacher a power of eminent domain.  Encroacher might come in and build w/o even asking, knowing that he’ll be able to keep the building, but will have forced a sale of the land

3 Better when transaction costs are high

II Mistaken improver 

A THIS COULD GO UNDER “TRESPASS” TOO

B Modern common law

1 GOOD FAITH IMPROVER gets some relief

a Ct. may let A’s encroachment remain on B’s lot IF A pays damages to B, OR may let B keep the bldg. by paying A its market value

2 Raab v. Casper

a D built cabin on P’s property, believing it to be his.  P warned D mid-way through construction, but D cont’d building.  Case remanded for re-trial b/c of failure to account properly for good faith and/or negl. (or lack thereof)

b RULE: Good faith (or lack thereof) may be taken into account when shaping relief.  Ct. may order compensation rather than ejectment from land (erosion of exclusion right)

Some possible outcomes under different rules:

(General idea here is to consider the ramifications of the property/liability rules when it comes to sett’t. possibilities)

	Encroachment
	Property rule
	Liability rule

	Property owner
	A

Property owner may enjoin.  No invasion w/o permission
	B

No injunction.  Remitted to damages

	Encroacher
	C

Invader “entitled” to encroach
	D

Invader entitled to encroach but liable for damages


Legal Rules and Institutions - Rights & Limitations of Property Owners - Trespass & Nuisance

I Trespass

A Property rule (common law)

1 Prop owner has ultimate right of exclusion, no matter how substantial burden to remove encroachment.  (Pile v. Pedrick, Geragosian v. Union Realty Co.)

B Liability rule (increasingly in use) 

1 Damages may be ordered rather than removal

2 Good faith improver (Cal.)

a Good faith + no negl = pay for prop rather then remove.  (Raab v. Casper) 

II Nuisance

A Def’n: activity that SUBSTANTIALLY interferes w/ another’s use and enjoyment of his land

B TODO see casebook 296-97 -- includes loud or threatening neighbors?

C TODO see Rest Torts 822, 827, 828

D Private nuisance

1 TEST:

a P has possession of land

b Substantial invasion of P’s use and enjoyment

c Intentional AND unreasonable

d OR unintentional and negl

i Negl --> that is, otherwise actionable under rules for negligent/reckless conduct OR abnormally dangerous conditions or activities (Waschak v. Moffat) 

2 “Intentional” conduct may include conduct SUBSTANTIALLY CERTAIN to cause harm, though w/o aim of causing harm

3 Intentional conduct is unr’ble (negl) if GRAVITY OF HARM outweighs SOCIAL UTILITY of conduct.  Factors to consider (Rest):

	Gravity of Harm
	Utility of Conduct

	· Extent of harm

· Character of harm

· Social value to type of use invaded

· Suitability of use invaded to locale

· Burden of avoiding harm
	· Social value

· Suitability of conduct to locale

· Burden of preventing or avoiding harm

· May activity be continued if harm abated?


4 Factors to consider in gravity of harm (Rest. view):

a Extent of harm

b Character of harm

c Social value attached to type of use or enjoyment invaded

d Suitability of use invaded to the locale

e Burden on the person harmed of avoiding the harm

5 Factors to consider in utility of defendant’s conduct (Rest. view)

a Social value attached to primary purpose of the conduct (Boomer v. Atlantic Cement Co.)

b Suitability of the conduct to the locale

i Note if use is authorized by zoning, this is evidence against nuisance, but not conclusive (Boomer v. Atlantic Cement Co.)

c Whether it is impracticable to prevent the harm

d Whether it is impracticable to compensate for the harm

6 Action that is SOCIALLY BENEFICIAL AND CAUSES SERIOUS HARM IS reasonable IF COMPENSATION IS INFEASIBLE.  If compensation IS FEASIBLE, conduct is UNREASONABLE -> so D must compensate IF IT’S POSSIBLE.  Ex.: airport noise

E Public nuisance

1 Def’n: Unreasonable interference with a right common to the public; ex: blocking public highway, public obscenity, pollution

2 Several circumstances:

a Conduct interferes w/ public health, safety, peace, convenience, etc.

b Conduct is proscribed by statute, reg., etc. 

c Conduct is of continuing nature, or has had long-lasting effect, and actor knows or has reason to know action has had significant effect on public

3 Generally suit must be made by public official, but there are exceptions:

a Private party must have suffered harm different in TYPE (not just degree) from that suffered by public at large

b OR public official may lack resources or incentive to sue; private citizen can vindicate rights of public

III Remedies

A Zoning = prospective remedy --> aims to prevent conflict by segregating land use to minimize impact of externalities

B Enjoin

1 Parties may then bargain for right -- but problems such as tx costs, free-rider, holdout, etc.

C Give damages

1 Granting PERMANENT damages amounts to forced sale (Boomer v. Atlantic Cement Co.)

2 What if calculation of damages is wrong?  (e.g., health costs down the road)

Legal Rules and Institutions - Rights & Limitations of Property Owners - Protection Against Government Takings

I Taking only okay for “public use” w/ “just compensation” -- but “public use” interpreted very broadly

II Exam approach:

A Did gvt appropriate or phsyically invade prop?

1 If YES, then taking

B Did gvt take action that denies landowner of all econ value of prop?

1 If YES, then taking unless gvt acted to prevent common law nuisance

C Did gvt demand an exaction in exchange for a bldg permit?

1 If YES, then taking unless related to specific need or burden caused by proposed bldg

D Did gvt action decrease value of prop?

1 If YES, MAY BE a taking if severe econ loss / interference w/ investment-backed expectations

E ELSE not a taking

III Eminent domain

A Physical taking

1 Gvt takes title --> must be compensated under 5th and 14th Amends

2 Gvt takes possession, but not title (Loretto, cable lines on bldg case) --> must be compensated

3 Mandatory dedication

a ELEMENTS:

i (essential nexus test)

ii Public interest at stake

iii Interest substantially advanced by dedication

iv Rough proportionality to impact of dedication

b Exs:

c Nollan: dedicate public easement across beachfront prop to preserve view -- interest not substantially advanced by dedication

d Dolan: dedicate park and bike path in return for right to expand hardware store -- dedication disproportionate to public harm

B Regulatory taking

1 Critical questions:

a Is gvt action an exercise of eminent domain, or of police power?  If em dom, comp req’d.  If police power, comp not req’d

b Is reg forcing some subset of public to bear costs that should be borne by public at large?

2 Traditional considerations

a Econ impact of regs (Lucas)

b Interference w/ investment-backed considerations (Penn Central)

c Character of gvt action: regs v. phys invastion (Euclid)

d Does reg promote health, safety, morals, gen’l welfare?  (Euclid)

e Reciprocity of advantage (Penn Central)

3 HARM TEST (looking at restrictions from HARM PREVENTION perspective)

a If protects public from HARM, not a taking

b If extracts public benefit, a taking

4 BALANCING TEST (Penn Central) (looking at restrictions from PUBLIC BENEFIT perspective)

a BALANCE:

i Econ impact on P (incl other benefits P might receive in return for restrictions)

ii Extent to which reg has interfered w/ P’s investment-backed expectations

iii Character of gvt’s actions (phys taking v. use restrictions to benefit publics)

b AGAINST:

i Promotion of general welfare

ii Reciprocity of advantage

5 RECIPROCITY TEST

a If burden imposed on broad group, no reciprocal advantage conferred --> not a taking

b Ex: zoning regs

6 TOTAL DEPRIVATION TEST (Lucas)

a Taking found if:

i Regs deprive land of all (or nearly all) its econ value

ii UNLESS reg justified under pre-existing property and nuisance rules

b Ex: owner of nuke plant req’d to dismantle it b/c it sits on fault.  NOT A TAKING b/c state has always reserved right to prohibit unsafe structures on a fault

C Remedies:

1 Injunction, inverse condemnation

	Bright-line Rules
	Exceptions / Limitations

	Physical invasion (Loretto)
	Dedication (nexus + proportionality) (Nollan, Dolan)

	Total deprivation (Lucas)
	Nuisance

	Balancing test (no phys invasion, only partial deprivation)
	Rest of cases weigh econ harm v. state interest


Legal Rules and Institutions - Rights & Limitations of Property Owners - Limitations on Rights of Prop Owners

I Limits on rights to exclude

A If employer is housing workers on land, even if not formal tenants, his rights to exclude are limited (State v. Shack)

1 May not exclude gvt agencies, charitable orgs, invited visitors, etc --> SO LONG AS no injury to others 

2 May exclude solicitors unless landowner is trying to gain commercial adv himself 

3 May require r’ble security measures (e.g., visitors check in)

B Shopping centers not req’d to allow free speech, BUT state const might require it.  (PruneYard)

Legal Rules and Institutions - Real Estate Transactions

I Three stages to transfer interests in land:

A Execute a contract

B Escrow period

1 Buyer has opportunity to use RECORDING ACTS and other means to investigate validity of seller’s title, inspect property, secure financing

2 Seller can clear up any defects in title and address problems w/ property

3 Parties often negotiate further during this period

C Closing

1 Typically takes place > 1 month after contract signed

2 Seller gives deed to buyer

3 Buyer gives seller purchase price

4 Usu., after closing buyer RECORDS the deed

II STAGE 1: CONTRACT FOR THE SALE

A Negotiations over terms

B Contract contains price plus existing encumbrances and conditions buyer must waive

C Caveat emptor

1 Absent conditions allowing buyer to renegotiate or rescind contract, buyer must take property AS IS

2 SO it is incumbent on buyer to have property inspected

3 Juris’l differences:

a Calif: After making offer, you are entitled to make inspection within reasonable time period

b In some jurisdictions you MUST do this to get out of this stage

4 BUT caveat emptor is not absolute bar to recovery

a Covenants of title

i Deed usu includes covenant imposing obl to deliver title free from defect

b Implied warranty of fitness for new homes

c Affirmative misrep: buyer may sue under tort of misrep in most states

i ELEMENTS: Material misrep AND detrimental reliance on misrep

1 Ex: seller has no duty to disclose defects, BUT caveat emptor does NOT apply to active concealment

ii Remedies incl damages or ability to rescind contract

d Fraud based on failure to disclose material facts

i Some states require seller to disclose known facts that affect health and safety

ii But some states give buyer no relief if he should have discovered the defect (e.g., past fire in attic)

iii Some states impose liability on seller for defects he SHOULD HAVE known about

D STATUTE OF FRAUDS

1 Req’ts:  (Younge v. Huysmans)

a in writing

b signed by party to be charged

c ID parties

d state price

e describe the land

2 Contract need NOT be a formal contract, but must contain all essential terms (e.g., purchase price, other essential terms and conditions)

a Critical question: does written agr’t evince a MEETING OF THE MINDS (Younge v. Huysmans)

3 Oral agreement NOT enforceable UNLESS it meets EXCEPTIONS

4 EXCEPTIONS IN SOME JURIS’S:

a These exceptions may make an oral agr’t enforeable

b Doctrine of part performance:

i Even if contract does not meet above req’ts, ct may STILL order specific perf of contract IF there has been PART PERFORMANCE (e.g., buyer has already taken possession and paid substantial portion of purchase price OR made substantial improvements)

c Equitable estoppel:

i One party may have reasonably and detrimentally relied on contract (e.g., by selling his own property).  Ct may order specific perf

E Marketable title

1 Marketable title = legal title that prudent purchaser would accept b/c its validity is r’bly free from doubt

2 Contracts normally contain an IMPLIED warranty of marketable title -- warranty that seller will deliver marketable title AT THE CLOSE OF ESCROW

3 Doctrine looks back -- you bought title, then discovered encumbrances.  You have CoA for seller’s failure to deliver marketable title.  BUT if seller discloses encumbrances up front, then you know what you’re getting and can negotiate price accordingly

4 Title need not be perfect to be marketable; need not be defective to be unmarketable

a Test is whether title creates an UNREASONABLE risk of litigation.

b Marketable exs:

i Title by adverse possession may be marketable title if evidence of a.p. is sufficiently clear 

ii Mortgage from 60 years ago recorded.  No evidence was paid back, but no evidence of default either

c Non-marketable exs:

i Gap in seller’s chain of title

ii Prop violates a zoning ord

iii Neighbor’s bldg encroaches on prop

iv Prop is encumbered, and seller has not disclosed encumbrance in contract

v Neighbor holds easement to cross prop

5 Risk of loss during escrow period

a Under doctrine of equitable conversion, once parties have executed valid contract for interest to which seller has good legal title, buyer holds EQUITABLE TITLE

b Three approaches to loss or damage during escrow period:

i Risk on the buyer: in some states, absent contract provision to contrary, risk of loss or damage during escrow is ON THE BUYER once buyer holds equitable title (eq title matters)

ii Risk on seller: in other states, risk is on seller IF damaged portion of the property was an important part of the contract and if the damage was signif -- seller may have to reduce purchase price (eq title is irrelevant)

iii Third approach: If neither legal title nor possession has been transferred, risk on seller.  If legal title OR possession has been transferred, risk is on buyer

F Breach of contract and remedies

1 Tender of performance;

a Contracts usu set specific closing date; parties need not tender performance until closing, so usu’y neither party may claim anticipatory breach of the warranty of marketable title

b Exceptions:

i One party has repudiated the contract; other party must demonstrate willingness and ability to tender performance

c Buyer’s promise to pay purchase price, and seller’s promise to deliver marketable title, are dependent promises -- neither party may bring action for breach until he has performed his end of the bargain

d Even if one party does not tender perf on closing date, contract is still enforceable if tardy party tenders performance within a reasonable time

e If seller is in breach b/c of violation of warranty of marketable title (i.e., fails to deliver marketable title), in most states buyer must give seller r’ble time to cure the defect (unless it would be futile to do so)

i Exception: if TIME IS OF THE ESSENCE in contract, failure to deliver or pay at close of escrow IS BREACH OF CONTRACT

2 Remedies

a Rescission and restitution

b Damages

c Specific performance

i Not granted if there has been:

1 Unreasonable delay 

2 AND if doing so would prejudice other party (Younge v. Huysmans)

d How do we measure damages?

i Buyer’s breach:

1 Benefit of the bargain (???) det’d at the time of the breach

2 Incidentals (e.g., atty’s fees)

3 Consequential damages (e.g., foreseeable losses, such as interest)

ii Seller’s breach:

1 In some states, same as for buyer’s breach

2 In other states, if seller breached b/c of defective title but was acting in good faith when he signed the contract (e.g., r’bly. believed had good title when he signed contract), then liable ONLY for incidentals, consequential damages

G Special considerations relating to commercial contracts

1 Existing leases and contracts (e.g., maintenance svc. contracts)

a Buyer may take title subject to pre-existing leases

b Buyer should find out about preexisting obligations (DUTY TO INFORM?  OR TO FIND OUT?) and take this into account when negotiating price

2 Personal property associated w/ real property

a Absent agr’t on what is included w/ land, ct usu deems “fixtures” are included

3 Environ contamination 

a Liability is often imposed on current possessor, regardless of who created the danger

b So, buyer should reduce risk of liability in two ways:

i Can make careful investigation during escrow period (incl site inspection, checking public records, testing)

ii Can negotiate indemnity agr’t w/ seller (this does not eliminate buyer’s liability, of course, but rather provides source of funding in case buyer IS held liable)

III STAGE 2: ESTABLISHING GOOD TITLE

A Mechanics of modern recording systems

1 Any document evidencing an interest in land (e.g., a fee simple, an easement, a mortgage) may be recorded

2 Chain-of-title search

a Requirements:

i Majority rule:

1 Searcher need only search for a given owner’s name (e.g., A) from the time the owner first acquired the property until he conveyed it to the next person in the chain (???)

ii Minority rule:

1 Searcher must search for each name from the beginning of the records to the present

3 Example:

a Suppose you trace title back to an owner O 15 years ago.  You find he mortgaged the prop to A, then conveyed to B a year later.  There’s no record of satisfaction of the mortgage.  B/c no record of satisfaction, title is unmarketable.  It’s unlikely that mortgage wasn’t satisfied, but the fact that satisfaction wasn’t recorded still makes title unmarketable.  However, O is allowed r’ble time to clear up problems

4 Marketable title statutes

a It’s often tough to know how far back you need to look when establishing chain of title (should go back at least for statutory period of a.p., but tolling can extend this, so you should go back further)

b So some states have statutes to limit burden of such searches.  Ex.: statute may make future interests lapse unless re-recorded every 30 years

c Some states also say searcher need only go back to “root title” -- any claims that arose before the root title are void.  Root title is most recent recorded transaction that is at least 40 years old.  (Transaction must be of proper type; if searcher is buying in fee simple, must find fee simple root transaction)

d Exceptions: 

i A.P. claim could have arisen after root title

ii Title could be subject to an observable easement

iii W/ leases > 40 yrs, LL’s reversionary interest not cut off by this statute

B Recording acts

1 Notes:

a Recording acts only protect subsequent purchasers (e.g., not those who acquire through will)

b Recording acts protect only against recordable documents (e.g., no protection against adverse possession)

c Recording acts don’t affect grantor’s liability under tort law or covenants of title

2 Race statutes

a Whoever records first wins

b RARELY IN USE

c Subsequent purchaser prevails over a prior grantee if he is the first to record (irrelevant who acq’d land first or whether either had notice of conveyance to another grantee)

3 Notice statutes

a Subsequent grantee prevails over a prior grantee iff he is a BFP

b IN OTHER WORDS, for subsequent purchaser to prevail, following conditions must hold:

i At time of purchase, subs purch must have had no notice of prior claim

1 Establishing notice (Miller v. Green):

a Possession is constructive notice of some type of claim on land.  Possession must be:

i Open and visible

ii AND exclusive and unambiguous

b As long as there is const notice of some type of claim on land, potential buyer has duty to investigate possessor’s claim if he is to be a bona fide purchaser (Miller v. Green)

ii Subs purch must have given valuable consideration for the interest

4 Race-notice statutes

a Subs purch prevails iff he is BOTH a BFP AND records instrument before prior purchaser.  (As in notice jurisdiction, subs purch who had notice will NEVER prevail)

C Title registration

1 Fewer than 12 states also use a title registration system (“Torrens system”)

2 What happens under title reg system:

a Registrant initiates judicial proceeding to adjudicate validity of all claims to property

b Ct-appointed title searcher investigates, issues cert of title declaring who has interests in parcel

D Registration and notice of intellectual property interests

1 Patents

a Inventor who doesn’t file timely patent app forfeits rights to patent

b “First-to-invent” std used to resolve competing claims -- NOT “first-to-file”

c Patentholder must provide notice.  May do so by labeling device OR by filing suit.  BUT damages only accrue once notice is given, i.e. when the suit is filed.  This is why products are labeled w/ their patent

2 Trademarks

a Registration not req’d, but has benefits.  Establishes prima facie evidence of validity of trademark; gives other constr notice of claim; confers fed jurisdiction over disputes; others (p. 420)

3 Copyrights

a Reg not necessary

b BUT must register copyright in order to file infringement suit

c Registered copyright has prima facie evidence of validity; also enables statutory damages and atty fees for infringements that occur after registration

IV STAGE 3: Delivery of the deed

A WHEN DOES DEED BECOME EFFECTIVE?

1 If you write out the deed and give it to the grantor, it’s delivered

2 Another situation: you give deed to escrow agent w/ conditions.  Once conditions are met, deed has been legally delivered to grantee (even if grantee not yet in physical possession)

3 Grantor’s intention very important.  Ex.: grantor records deed --> delivered; grantor executes deed in front of notary --> delivered

B Doctrine of merger:

1 Followed in some states

2 Says that once buyer has accepted a deed, contract is MERGED into deed

3 Then buyer may only bring claims under convenants in the deed OR under tort law (e.g., misrep, fraud)

4 Contract is “finished.”  There may be no rescinding it and recovery of money paid

C Formalities of a valid deed

1 Req’ts vary from state to state, but there are some common elements

2 Deed must be in writing

a Some cts hold that informal documents, such as letters, satisfy req’t if docs convey grantor’s PRESENT INTENT TO CONVEY TITLE

b Some cts also enforce ORAL agreements (contrary to statute of frauds) under theory of equitable estoppel --> (enrichment of grantor, detrimental reliance by grantee)

3 Deed must ID the grantor and grantee

4 Deed must contain words of conveyance

5 Deed must describe the property

a Need not ID or describe improvements, bldgs., mineral rights, etc.  Deed will be assumed to include them

b Must also contain description of interest conveyed (e.g., fee simple, life estate)

c Grantor must be competent

6 Consideration not req’d to transfer land

7 Witnessing/acknowledgment -- some states require notary or another witness

8 Delivery.  Title not transferred until deed delivered to grantee

D Covenants of title

1 Under caveat emptor, after delivery of title a grantee is ONLY protected from title defects -- competing claims to land -- by covenants of title in the deed (or by tort claims)

2 IN OTHER WORDS: You don’t have to accept deed at closing if it has defects (is not marketable)

a Suppose you do accept it.  Now your only recourse for title defects must is through covenants of title

3 Gen’y six types of covenants of title -- three present, three future:

a Present covenants

i In most states, only orig grantee, and not his successors, can rely on present covenants (covenants don’t “run with the land”)

ii Seisin

1 Most states = Promise that grantor has title and possession of the land.  Some states = only promise that grantor has possession

iii Right to convey

1 Grantor promises he has right to transfer property

iv Freedom from encumbrances

1 Promise that land is free from undisclosed mortgages, leases, easements, etc.

a Note that in many states, independent buyer’s knowledge, absent express disclosure in deed, is not a defense to seller’s breach

b Future covenants

i These covenants DO run with the land -- so successors to grantees may invoke them against any previous grantors

ii Warranty

1 Grantor promises to defend grantee from any lawful third-party claim to property, and to compensate for losses sustained

iii Quiet enjoyment

1 Promise that no third party will assert lawful title to property (in many states, this is identical to warranty covenant)

iv Further assurances

1 Promise that grantor will take necessary steps to perfect the title

E Type of deeds

1 Three main types:

a General warranty deed

i Includes all or several of traditional covenants of title.  Grantor promises that grantor and his successors will defend against all lawful claims to the property

b Special warranty deed

i Contains covenants that protect grantee from CERTAIN ACTS OF THE GRANTOR

ii Ex.: If deed contained covenant of freedom from encumbrances, grantor would only be liable for encumbrances HE PLACED upon the property; not for encumbrances that existed when he received the prop himself

iii In many states, covenants need not be listed explicitly

c Quitclaim deed

i Contains no promises -- grantee has no rights against grantor for defects of title

F Breach and remedies

1 Present covenants

a Most states: breach occurs, if at all, at TIME OF CONVEYANCE of deed.  So statute of limitations begins to run then

b Some states allow breach to occur after transfer -- when third party makes claim to title, for example.  Statute of limitations begins then

2 Future covenants

a Breach occurs, if at all, AFTER conveyance -- when third party makes claim to property

3 Damages for breach

a Breach for a covenant of title gives rise to claim for damages, not spec perf

b Most states cap liability at amount equal to consideration rec’d for prop

4 Doctrine of estoppel by deed

a THIS IS NOT A REMEDY FOR BREACH, but may be invoked to perfect grantee’s title

b Applies where grantor does not own prop he is purporting to convey

c If grantor subseq’y acquires title, title is treated as passing directly to grantee under the original deed

d Grantor is estopped from arguing that grantee received nothing under the deed b/c gantor did not have legal title at time of original transfer

e Traditionally applies only to warranty deeds, but cts now often apply it to quitclaim deed that convey fee simple

G Delivery

1 Property is not conveyed until grantor has DELIVERED the deed and grantee has ACCEPTED it.  Valid delivery turns on grantor’s intent.  If, as in most cases, conveyance is to grantee’s benefit, his acceptance is presumed

2 Delivery directly to a grantee

a Cts presume delivery when grantor physically gives deed to grantee; acknowledges deed in presence of notary; or records the deed

b Cts presume no delivery if none of these conditions met

c Presumptions can be rebutted by grantor’s words or actions (intent)

d Conditions

i Ct must decide whether condition means no delivery until condition met, OR interest transferred subject to a condition

ii Ex.: grantor executes deed but retains it w/ intention that it be passed on when he dies.  Ct assumes grantor meant to keep a life estate w/ future interest in grantee

1 If grantor gave deed to someone else for safekeeping w/ express intent of giving deed on when grantor died, valid delivery

2 If grantor postponed delivery until his death, delivery would be invalid.  Leaving deed where it is accessible to grantor seems to prevent delivery (Rosengrant v. Rosengrant)

e Reservations

i Often grantor executes a deed conveying a future interest but reserving power to revoke the future interest.  Many cts hold that reservation of right of revocation does not prevent a valid delivery

f Bona fide purchaser for value

i If grantor gave an executed deed to grantee, but w/ no intention to deliver, grantor did not deliver the deed

ii BUT if grantee recorded the undelivered deed and then SOLD the prop to someone who had no actual or constructive notice of the grantor’s claim to the prop -- BFP -- purchaser would take free of grantor’s claim

iii THAT IS: grantor has superior claim over grantee; BUT BFP has superior claim over grantor

3 Delivery via a third party

a When grantor gives deed to escrow agent, deed is conditionally delivered -- condition = receipt of check from purchaser

b This is different from interest being subject to a condition; i.e., a future interest

c If grantee never pays, deed is returned to grantor

d BFP

i If grantee obtained deed before close of escrow, he would have no claim to prop since deed not yet fully delivered

ii However, if grantee then sold deed to a BFP, some cts would estop grantor from asserting title

V STAGE 4: Foreclosure of security interests

A Types of security interests

1 As a hedge against default, lender usu requires borrower to give a security interest in the property

2 Two basic types of security interests: mortgage and deed of trust

3 With each, borrower keeps possession of land so long as he makes payments and meets other req’ts, such as mainting insurance

4 Mortgage

a Borrower gives lender a lien until repaid.  In event of default, lender may foreclose and take proceeds from foreclosure sale.  (Some states treat mortgage as title transfer)

5 Deed of trust

a Borrower conveys title to a trustee, who holds property in trust for benefit of lender until debt is repaid.  If borrower defaults, trustee must follow lender’s instructions -- usu to sell property and repay debt w/ proceeds

B Foreclosure

1 Under most agr’ts, lender may foreclose if debtor has failed to insure prop, failed to pay taxes on prop, or neglected to maintain prop

2 Prop is sold at public auction

3 Two types of foreclosure: judicial and private

4 Judicial:

a Lender must fail a lawsuit alleging default; if ct finds for lender, orders prop sold; usu borrower has right of equitable redemption before sale -- may stop foreclosure by paying principal balance, interest, penalties, costs

5 Private:

a Normally available w/ deeds; some states allow this w/ mortgage

b Lender may hold foreclosure sale almost immediately after default, w/ no need to file a lawsuit

6 Right of redemption statutes

a About half states have these

b They allow borrower and others w/ interest in prop to redeem the prop for period of time after foreclosure sale

c WHAT’S THE POINT HERE?

C Deficiency judgment

1 When foreclosure sale proceeds don’t cover the balance of the loan, lender may seek a deficiency judgment against the borrower

2 Equal to difference bet. amount owed and net amount realized in foreclosure sale

3 Anti-deficiency statutes -- some states

a Forbid deficiency judgments on certain types of mortgages/deeds of trust on certain types of property (e.g., residences)

D Sale of property subject to mortgage

1 Person who acquires secured prop normally takes property subject to the security interest (e.g., mortgage)

2 Grantee is not PERSONALLY responsible for the debt unless he agrees to assume it, but if he doesn’t make the payments he’ll lose the property

3 Original borrower remains liable on the promissory note

Market Institutions

Market Institutions - Landlord/Tenant Law

IMPORTANT NOTE: Property rules lead to independent covenants -- violation of a covenant doesn’t lead to rescission of contract or right to violate another covenant, but rather to cause for damages.  Contract rules lead to dependent covenants -- violation of a covenant may entitle other party to in turn violate covenants DEPENDENT on the original covenant, or to rescind contract

I Common law nonfreehold estates

A When landowner leases property, two interests are created: tenant’s possessory interest in land (leasehold), and landlord’s reversion

B CRITICAL distinguishing feature of lease = EXCLUSIVE POSSESSION

1 LL has REVERSION in lease

C Type of leases:

	Type
	Creation
	Termination

	Term of years
	Express (S/F) -- in writing if > 1 year
	Automatic (end of term)

During term: mutual agr’t; eminent domain (if entire property)

	Periodic tenancy
	Express (S/F)

Implied:

· No lease, LL accepts rent

· Holdover, LL accepts rent

· Lease w/ periodic payments, but not specific end date
	Automatic renewal, unless notice given one month in advance (max 6 mos nec’y)

	Tenancy at will
	Express (S/F)

Implied:

· No lease, T takes possession w/ LL’s consent (until rent accepted)
	At either party’s election

LL executes lease to someone else

LL conveys fee

Death

	License (Covina Manor)
	Employer/employee

Test: Whether gave occupier exclusive possession (if yes, then tenancy at will)
	Revocation at will (verbal)

If holdover --> unlawful detainer action

	Occupancy at sufferance
	Holdover tenant (not quite trespass)
	LL can hold for another term or evict


D Termination of leases

1 Mutual agr’t -- must comply w/ SoF

2 Destruction of the premises

a At common law, physical destruction did not terminate lease

b Some cts hold that if lease is only for building, destruction of bldg through no fault of tenant will terminate lease

3 Eminent domain

a If gvt takes ENTIRE parcel through eminent domain, lease is terminated

i LL and tenant SPLIT compensation award

b If gvt takes PART of parcel, tenant must continue paying full rent

i BUT tenant will take part of compensation award, which may compensate for having to pay full rent

4 Death

a Most states, a party’s death terminates a tenancy at will, but not other types of leases

5 Substantial breach of a material covenant

a LL’s violation of non-compete clause may be material enough to warrant T’s rescission (contract view) (Medico-Dental)

b Tenant’s breach of covenant to pay rent is a basis for LL to rescind

c In many states, breach of other covenants -- covenant to repair, covenant not to sublet -- not basis for rescission

E Breach of covenants

1 View lease as contract: breach of covenants by one party allows other party to stop obeying dependent covenants (ex: LL breaches non-compete, so T withholds rent) (Medico-Dental)

a If you view lease as a conveyance, covenant breached by LL does NOT authorize T to withhold rent

F Unconscionable terms

1 Unequal bargaining power, public policy concerns may preclude T from waiving certain covenants

a Cove to deliver possession -- waivable

b Cove of quiet enjoyment -- majority: not waivable

c Warranty of habit -- not waivable

	Property v. Contract Law

	Condition
	Property (estate)
	Contract (promise)

	T’s right to rescind upon breach
	Indep clauses, except paying rent
	LL’s obls are mutually dependent clauses if parties intended

	Destruction of premises
	Lease OK; T must still pay rent
	Lease terminated if destroyed and not T’s fault

	Unconscionable terms
	Lease OK
	Lease not enforceable

	Anticipatory breach for abandon
	LL may not sue for future rents
	Can sue for future benefit of bargain

	LL’s duty to mitigate after T’s abandonment
	No duty to mitigate
	Duty to mitigate


II Landlord’s rights and remedies

A TODO look in Gilbert’s -- who’s responsible for repairs???

B LL who takes over commercial property is bound to all contracts

1 TODO see casebook p. 406

C T’s duties:

1 Fulfill express lease obligations (e.g., pay rent) (note r’ble rent implied if not explicitly in lease)

2 Implied duties not to commit waste or maintain a nuisance

3 Duty to vacate premises at end of lease term

D Remedies for tenant’s breach and for holding over

1 What can LL do if T stops paying rent?

a Can sue for rent, but leave T in possession

b But will more likely seek to evict T.  How to evict?

i See unlawful detainer below

2 What can LL do if T holds over on lease?

a LL has two options:

i Terminate lease and evict (through unlawful detainer action)

ii Hold tenant to new lease, under same conditions as original lease

1 Some states, can hold tenant for another term

2 Other states, can hold tenant only for a periodic lease

3 Tenant may sometimes hold over b/c tenant and LL are in negotiations on new lease.  Existence of negotiations alone does NOT prevent LL from holding tenant to lease renewal -- LL must have given tenant permission to hold over

4 Another situation: LL tells tenant he will be raising rent

a If tenant holds over but doesn’t explicitly reject LL’s rent increase, he IS LIABLE for the higher rent

b However, if T rejects LL’s proposal but LL continues to accept rent from T at old rate, LL has tacitly acquiesced to lease renewal at OLD rate.

i If LL DOESN’T accept the continued rent payments at the old rate, tenant has become, in effect, a trespasser, and is liable to LL for r’ble rental value as damages

3 Forcible entry and forcible detainer

a Occurs when LL enters through force and/or turns out T

b States split on whether LL’s self-help allowed:

i Allowed -- LL’s entry must be peaceable -- padlock okay

ii Not allowed -- even if peaceable.  (Jordan v. Talbot)

1 May not change locks or cut utilities either

2 Right to allow forcible entry in lease?  (“Right to agree otherwise?”) -- states split here too

4 Unlawful detainer

a Summary proceeding for eviction; bypasses usu procedures for civil remedies b/c LL has interest in getting bad tenant out quickly

b Process usu goes like this:

i LL serves tenant w/ notice demanding that tenant either pay rent or leave

1 Notice not req’d if action brought after expiry of lease or if not possible to cure the breach

ii Lease is considered terminated when tenant vacates premises OR when, after notice period, LL files unlawful detainer action seeking possession

iii Trial date is set

iv Ct may order tenant to pay rent into court’s escrow account during this time

v If LL wins, ct will award LL possession, forfeiture of the lease, unpaid rent, and damages caused by the unlawful detainer (e.g, rent for possession AFTER termination of lease and BEFORE ct judgment)

vi LL may recover other damages in a civil action

vii W/ judgment for possession, LL can now get sheriff to evict tenant w/ a few days’ notice

viii DEFENSES:

1 In many states, if tenant fulfills the obligation during the notice period, or if LL waives the breach, LL cannot pursue eviction

2 How does LL “waive the breach?”  For instance, by accepting rent, thus creating an implied month-to-month lease

3 Tenant may raise aff defenses: did not breach lease; eviction notice was defective; LL waived the breach; LL violated IWOH; T used rent to make repairs; termination was retaliatory

5 Damages

a Unlawful detainer claims often exclude many damages claims.  They must be recovered in a separate action

E Remedies for tenant’s abandonment

1 TODO see Gilbert’s p. 277

2 Most juris’s, tenant has ABANDONED premises when he has left premises and has not paid rent when due

a Cal: T doesn’t pay; LL gives notice of abandonment; T doesn’t respond

3 LL has three common law remedies:

a Accept surrender

i Terminate leases and T’s liability (except for rent already due)

1 Acceptance of surrender NEED NOT satisfy statute of frauds

ii Acceptance of surrender may not always be deliberate.  If LL uses property in manner inconsistent w/ tenant’s right to possession, this may be considered acceptance of surrender

iii Exs

1 Acceptance: LL accepts keys

2 Not acceptance: LL appoints caretaker for prop while T is missing

b Sue for rent as it becomes due, or wait until lease expires and sue for entire amount of unpaid rent

i Many juris’s: LL has duty to mitigate by attempting to re-let.  (Sommer v. Kridel)

ii Cal: LL can sue for anticipatory breach -- sue now for entire lease

c Retake possession to relet on tenant’s account

i This rule ONLY exists in the minority of states that DON’T require LL to mitigate damages by making r’ble effort to re-let

ii Must give T notice or it’s an acceptance of surrender

iii IF new rent does not cover old obligations, OR new tenant leaves, old tenant remains liable

iv BUT if new T is paying HIGHER rent, some juris’s require LL to credit “excess” rent to offset past rents due (or even to give abandoning T the excess)

III Tenant’s rights and remedies

A Implied covenant to deliver possession

1 Every lease has an implied covenant that LL will deliver possession at the beginning of a lease term

2 Two different lines of cases defining this T’s right to possession at beginning of lease: American Rule and English Rule

3 American Rule

a LL is req’d only to put T in “legal possession”

b This exists if LL has legal authority to lease the premises AND has given no one else permission to occupy the premises

c Breach ONLY occurs if LL, someone with paramount title (e.g., mortgagee), OR someone w/ LL’s consent is in possession at beginning of lease

d Ex.: If previous T remains in possession, next T does NOT have CoA against LL any more than if a squatter came in WHILE next T was in possession

4 English Rule

a LL is req’d to put T in ACTUAL possession

b Breach occurs if ANYONE other than T is in possession at beginning of lease

c English Rule is MAJORITY rule b/c LL is in best position to deal w/ holdovers and trespassers

5 REMEDIES:

a If LL does not deliver possession within r’ble time, T may TERMINATE lease and recover consequential damages (e.g., add’l moving costs)

b T may stand on the lease, but abate rent until LL delivers possession, and recover damages equal to rent paid for time not in possession AND recover consequential damages

B Cove of quiet enjoyment v. implied warranty of habitability

1 Quiet enjoy gen’y protects against 3rd parties.  Hab is about safety, cleanliness or premises

C Implied covenant of quiet enjoyment

1 Every lease has an implied covenant that neither LL nor a third party will deprive T of quiet enjoyment of the premises

a TODO see Gilbert’s p. 237 for r’ble std for this cove

b Exs: rowdy neighbors, premises smaller than described in lease

2 Breach can consist of actual eviction or can lead to constructive eviction:

a ACTUAL EVICTION: LL physically ousts tenant from premises

i T can affirm lease, cease rent payment, recover consequential damages, OR T can terminate lease and sue for general damages and special damages (e.g., relocation costs)

b CONSTRUCTIVE EVICTION: LL does something, or fails to perform some obligation in lease or statute, that renders premises uninhabitable or unsuitable for T’s intended use

i ELEMENTS:

1 Intentional (actual or inferred) acts of the LL

2 Cause substantial interference w/ T’s enjoyment of premises or render it unfit for the purposes for which it was leased

3 Cause T to vacate premises

4 W/in a r’ble time of LL’s actions

ii Ex: no water, heat will satisfy

iii In most states, T may terminate lease, and raise breach of implied covenant as a defense to a suit for rent ONLY if the T abandons the premises within a r’ble period of time

3 BUT many cts are beginning to consider LL’s failure to prevent OTHER TENANTS from disrupting T’s possession -- LL has LEGAL ABILITY to abate others’ behavior, so he is responsible (Ex.: LL fails to stop neighboring T from making loud, continuous noise)

4 REMEDIES:

a Terminate lease if actual or constructive eviction

b This breach is raised most often as defense to LL’s suit for rent after T has relinquished property

c Breach of cove NEED NOT lead to constr eviction.  T can remain in possession and sue for damages

i T may NOT withhold rent if he stays, however.  This is an independent covenant

5 PARTIAL ACTUAL EVICTION (see p. 624, p. 285 E&E)

a What remedies do you have?

b If evicted by LL:

i Same remedies as for actual eviction

ii You may abate rent fully

c IF evicted by third party:

i Partial abatement of rent only

D Implied warranty of habitability.  (Javins v. First National Realty Corp.)

1 LL must maintain r’ble habitability

a Conformance w/ bldg codes nec’y, but NOT sufficient

2 May NOT be negated in lease (public policy)

3 ELEMENTS of breach:

a JRG HERE

4 Tenant-initiated REMEDIES:

a ELEMENTS of breach:

i Substantial impact on health or safety

ii LL has had r’ble opportunity to cure the defect

b This right is usu invoked as DEFENSE when T is being sued for failure to pay rent or for eviction

c Implied warranty and covenant to pay rent are mutually dependent.  So self-help valid remedy: T stops paying rent

d T may seek damages, specific performance, injunction, or rescission, but usu uses self-help

e SELF-HELP REMEDIES:

i Rent application

1 Repair and deduct.  (May need to give LL notice, r’ble time to fix himself)

ii Rent withholding

1 Withhold rent until problem corrected.  (May need to give LL notice, r’ble time to fix himself)

2 Some states require judicial determination that apt is uninhabitable.  Some states require payment of rent into escrow account, to be given to LL once repairs are made

iii Rent abatement

1 Tenant simply stops paying rent

2 (Then LL files unlawful detainer action for possession and back rent)

3 Many states require payment of rent into escrow account pending judgment

a If ct finds for T, ct may REDUCE RENT and deny LL possession -- T must usu pay the REDUCED back rent, however

b If ct finds for LL, back rent owed to LL

c T’s GOOD FAITH belief that premises were uninhabitable is no defense

4 Ways to calculate RENT REDUCTION

a Difference betw fair rental value of premises if repaired and fair unrepaired value

b Difference betw rent in lease and fair unrepaired value

c Reduce rent by percentage based on level of harm

E Tenant’s right against retaliatory eviction

1 At common law, LL could refuse to renew a lease for any reason

2 Today that power is restricted

a Ex.: Some states require LL to show cause

b Ex.: Some NYC rent-stabilized apts are inheritable

3 Doctrine barring retaliatory eviction:

a LL may not refuse to renew lease b/c T complained to authorities about housing conditions

i PROTECTED ACTIVITIES (of T) may include complaining to authorities, joining tenants’ union

ii PROHIBITED ACTIONS (of LL) may include raising rent to punish T, reducing services to punish T

b Justification: to allow otherwise would undermine housing codes

4 ELEMENTS:

a T bears burden whether asserted as aff def against unlawful detainer OR as CoA for damages.  Must show:

b T undertook protected activity

c AND LL subsequently declined to renew lease (or raised rent, etc.)

d FOR retaliatory reasons

e SOME states have rebuttable presumption of retaliatory eviction of LL takes certain actions w/in certain time period of T’s protected actions

5 NOTE that term-of-years lease does NOT renew automatically

6 Some states apply this doctrine to commercial leases too

7 REMEDIES:

a T usu invokes right against retaliatory eviction as defense against unlawful detainer action

b Many states allow private CoA for damages, incl. punitive damages

F Rent control

1 LL’s rights

a Cost pass-through for improvements

b Inflation adjustments

c LL’s hardship provisions

d BUT rent control not unconst’l unless arbitrary, discriminatory, or irrelevant to goal.  (Pennell v. City of San Jose)

2 T’s remedies

a Appeal rent increase

b T’s hardship

c More favorable eviction procedures

IV Transferability of leases

A Note first, lease is both conveyance AND contract

B Privity

1 Ongoing property rel’p is called PRIVITY OF ESTATE

2 Ongoing contractual rel’p is called PRIVITY OF CONTRACT

3 Either privity is a basis for rent liability

4 As long as either privity exists, original T remains liable for all lease covenants

5 For lease cove to bind sub-T, must have ELEMENTS:

a Intention of lease to bind sub-Ts

b Privity of estate

c Touch & concern

i  Ex: to pay rent, to repair, use restrictions, cove for quiet enjoyment

C Assigment v. sub-lease

1 TEST:

a If T retained interest or estate in premises, transfer is an assignment.

i Right of re-entry, possibility of reverter = SUB-LEASE

ii Transfer whole of remaining lease = ASSIGNMENT

iii Ex: lease to T1 for summer before T returns is a SUB-LEASE

2 If T reserves right to take interest back, does that make it a sub-lease?

a Some cts say yes, some no

D Examples:

1 LL --A--> T --B--> T1 --C--> T2

a T is in privity of estate w/ LL

b The ONLY way T gets off the hook for anything is by getting T1 to assume ALL obligations (incl contractual obligations) of lease -- OR by getting LL to release him (novation)

c If transfer B is an assignment

i T is liable for all covenants of lease

ii T and T1 are liable for rent.  Note that since T1 is in privity of estate, he still has pretty much all the obligations of T (except that he has none if he in turn passes the property on)

iii T is still in contractual privity w/ LL UNLESS he was released.  (Release from lease = “novation”)

iv If T1 fails to pay rent, T is still liable, but T may go after T1

v Now suppose T1 assigns (C) to T2

1 When T1 assigned to T2, T1 is off the hook

2 UNLESS, when T1 became an assignee, assumed obligation of performance -- then he’d still be on the hook

d If transfer C is a sub-lease

i T2 is in privity of estate and contract w/ T1

ii T2 is neither in privity of ESTATE nor in privity of CONTRACT w/ LL (unless he assumed obligations explicitly)

E Assignment

1 This is transfer of WHOLE of T’s interest to T1

2 Privity:

a Estate: T - LL; T1 - LL

b Contract: T - LL

3 Absent acceptance of surrender from LL, T cannot unilaterally abandon lease w/o incurring substantial liability for rent

4 T may seek to assign lease to another person

5 Assignee takes possession, so he is privity of estate w/ LL

6 BUT unless assignee enters into new lease w/ LL, no privity of contract

7 SO -- during assignee’s occupancy he is responsible for covenants that RUN W/ THE LAND

a Covenant runs w/ land if lease expresses parties’ intent that covenant run w/ the land, AND covenant “touches and concerns” the land

i Ex.: covenants to pay rent, pay taxes, yield up premises in good condition run w/ land

8 BUT since no contractual privity, if assignee passes premises on to another, his obligations cease

9 Assignment does NOT break privity of contract

a Even assignee’s express assumption of lease provisions does not break original privity of contract

b Only a release will do it

c SO: original T remains liable under covenant to pay rent

d BUT if LL sues original T for breach of a covenant that runs w/ the land (b/c of privity of estate), original T may seek indemnity from assignee

F Sublease

1 In a sublease, as opposed to an assignment, original T retains reversion in the leasehold (so T transfers LESS than whole interest to T2)

2 Privity:

a Estate: T - LL

b Contract: T - LL; T - T1

3 More on privity:

a LL - T: unchanged; remain in privity of contract and estate, w/ mutual obligations for covenants

b LL - Sub-T: no privity; no obligations

c T - Sub-T: whatever are terms of separate agr’t

d HOWEVER, if sub-T expressly assumed obligations under the original lease, LL may hold sub-T to terms of lease under theory of third-party beneficiary.  Same goes for sub-T holding LL to terms

4 What if T (sub-lessor) surrenders his leasehold?  Even if LL accepts (which he may not), sub-T’s interest is unaffected.  B/c no privity betw LL and sub-T, LL has no authority to collect rent from sub-T UNLESS LL had original T assign to LL the right to receive rental payments as part of surrender agr’t

5 HOWEVER, if LL terminated T’s lease for breach, entire interest -- incl. sub-T’s interest -- would be forfeited

G Limitations on assignment and sublease

1 In most juris’s, prohibitions against assigning or sub-letting are valid

2 When LL retains right to reject assignment or sub-let, does he need to have good reasons?

a MAJORITY RULE: In absence of agr’t otherwise, LL can refuse to allow an assignment or sub-let for ANY reason whatsoever (in many states)

b MINORITY RULE (incl. Cal.): In absence of agr’t otherwise, consent may be withheld ONLY where LL has a COMMERCIALLY R’BLE objection to the assignment.  (Kendall v. Pestana) (in Cal., this is ONLY true for commercial leases)

3 BUT implied waiver in many states if LL knowingly accepted rent from assignee or sub-T

4 Many states consider PARTIAL sub-let to not violate prohibition on sub-let; and a prohibition on ASSIGMENT may not constitute a prohibition on SUB-LETTING

5 If T breaches covenant against sub-let or assignment, the transfer does not AUTOMATICALLY become void.  LL must SEEK FORFEITURE -- that is, LL must OBJECT or assignment/sub-let is VALID

V Rent Control

A Pennell v. City of San Jose: rent control not unconst’l unless arbitrary, discriminatory, irrelevant to goal

Market Institutions - Nonpossessory Interests

I Easement = right to use another’s land

II Real cove = lease provisions binding lessor and lessee and successors, enforced at law

III Eq serv = promises between neighboring landowners that bind successors and are enforced in equity

Market Institutions - Nonpossessory Interests - Easements

I General

A Gives holder right to use or restrict the use of another person’s land.  Prototype = right-of-way

B Owner of servient tenement may NOT revoke the easement at will or interfere w/ easement holder’s use of the prop

C Easement holder may protect his rights from interference by third parties

D Easement is usu NOT exclusive, however, unless exclusive easement was intended

II Two types of easements:

A AFFIRMATIVE gives DT some right (e.g., to build or use right of way across land)

B NEGATIVE gives easement holder the right to PREVENT the ST from using the land in an otherwise lawful manner (e.g., right to prevent landowner from blocking light onto my land)

1 Light, air, lateral support, and flow of an artificial stream -- some cts enforce negative easements for unobstructed view

2 Conservation easements restrict owner’s use for environmental purposes

III Easements pass to others in two ways:

A Easement appurtenant (attached to land; this is standard)

1 Passes w/ ownership of the dominant tenement (the estate who benefits from the easement; need not be explicitly passed in the deed)

2 Successor to servient tenement (the one whose rights are restricted) is bound by the easement UNLESS he is protected by the recording act (e.g., he is a BFP for value w/o actual, inquiry, or record notice of the easement)

B Easement in gross (attached to person)

1 Personal to the holder of the easement -- independent of his possession of any land (so there is no dominant tenement)

2 Ex.: Easement to erect billboards or to lay utility lines

3 Only COMMERCIAL easements in gross are generally assignable

4 Successors to servient tenement ARE subject to the easement

C How does easement differ from a LICENSE?

1 Mere permission gives license (person’s action is no longer trespass) -- but this is REVOCABLE

2 Easement is irrevocable

3 Intent is critical

4 If conveyance doesn’t conform to statute of frauds, permission will constitute a LICENSE rather than an EASEMENT

5 However, if beneficiary takes some actions (e.g., makes improvements) based on assumption that permission constitutes an EASEMENT, the license may be held to constitute an easement

IV Repairs

A Gen’y, terms of easement fix duty to maintain or repair an easement.  If not specified, duty to maintain or repair falls on dominant possessor

V Creation

A Express easements -- written instrument

1 Must conform to SoF

2 Should be recorded to protect holder from claims by subsequent BFP of the servient tenement

3 May be created by GRANT (A grants easement to B) or by RESERVATION (A grants land to B but reserves a right-of-way)

4 SCOPE of an express easement is determined by terms of grant, BUT where unclear cts may look to contemporaneous treatment of easement

a SCOPE of easement may be held to permit usage of land not in conformity w/ the letter of the easement if the use is consistent w/ the primary goal of the easement/grantor’s intent -- esp if there is substantial public interest in permitting the use in question (Faus v. City of Los Angeles)

b Owner of easement may not MATERIALLY increase or create new burden on owner of servient tenement

c Ex.: A grants to B an easement for use of road on A’s land.  When grant was made, B used road to transport agri supplies.  Not much traffic.  Now B is sending tons of traffic across road carrying waste; ct may grant injunction due to increased traffic

B Easements by operation of law

1 Created by law when land is subdivided.  Two types:

2 Easement by implication (scope = prior use, foreseeable changes)

a Created when land is subdivided w/ these ELEMENTS:

i The two parcels were under single ownership

ii There was a permanent or continuous use across the allegedly servient tenement prior to the subdivision 

iii The use was apparent upon r’ble inspection

iv The easement is r’bly necessary

b Ex.: A owns tract of land.  Irrigates the northern half.  Drainage ditch for northern half runs across southern half.  A sells northern half to B.  Grant says nothing about an easement to use the drainage ditch.  Despite this, B maintains drainage easement across southern half

c Tough question comes when easement is for underground sewage pipes or utility lines (“apparent upon r’ble inspection”).  Cts hold that if adequate inspection of the utility and sewer connections would reveal the underground lines and pipes, the criterion is satisfied

3 Easement by necessity (scope = r’ble present & future needs) 

a Created when land is subdivided w/ these ELEMENTS: 

i Parcels were under single ownership

ii One parcel is landlocked

iii Easement is “necessary”

b When is easement necessary?  Most states look for r’ble necessity -- take into account cost of using alt routes.  Other states look for STRICT necessity -- only possible route is through easement.  (Reese v. Borghi)

c Scope:

i Absent explicit language, cts look for IMPLIED intent

ii Cts determine what is necessary to permit owner of dominant tenement to use his land

iii Prior conduct of parties relevant

iv Scope of easement by implication is limited to PRIOR use of the land and foreseeable changes in use of the dominant tenement

C Easements by prescription

1 Establishing prescriptive rights is similar to establishing a.p.  Use must be:

a Actual

b Adverse

i Mere use not gen’y adverse (neighborly goodwill) (Finley v. Botto)

ii Some statutory defenses: recorded consent to public use or posted signs can defeat adverse use claim

c Open and notorious

d Continuous and uninterrupted for the prescriptive period

2 Party seeking prescriptive easement need not have paid taxes (unless taxes are assessed separately on the easement); tolling and tacking follow a.p.

3 Tough situation: underground sewer line: gen’y constructive notice satisfies the “open and notorious” req’t, cts may find NO prescriptive easement b/c no VISIBLE signs of an underground sewer

4 No negative easements by prescription

VI Termination of easements

A By expiration

1 E for life expires on death of holder; E for term of years expires at end of period; defeasible E expires when even occurs

2 E by necessity expires WHEN NECESSITY ENDS

3 In state w/ marketable title act, E may expire after specified period of non-use unless recorded

4 Changed conditions gen’y don’t terminate an E

5 BUT destruction of structure on which E depends (e.g., use of stairs) is destroyed w/ structure.  Not re-created if bldg is rebuild unless original grant provides for this

B By the DT

1 Release: when E holder transfers his interest to the owner of the ST (subject to statute of frauds)

2 Abandonment

a When E holder stops using E AND independently manifests an intent to abandon the E (so non-use alone NOT enough to abandon).  Ex: RR stops RR service, maintenance work, conveys other sections of RR’s right-of-way are sufficient evidence of intent to abandon E

i Some states statutorily terminate E after certain period of non-use even w/o intent to abandon

3 Estoppel

a ELEMENTS:

i DT’s words or conduct indicate he will no longer use the E

ii ST r’bly relies on this expectation

iii ST changes position materially as a result of the reliance

4 Excessive use

a Only a few cts will terminate an easement for this.  Other cts will allow excessive use to be remedied through injunction or damages

C By the owner of the ST

1 Merger

a Where ST or DT acquires the other

2 Sale to a BFP

a Sale of ST to BFP will terminate E IF granee meets req’ts of the recording act (e.g., records first in a race-notice state)

b UNLESS E is a PRESCRIPTIVE E --> NOT terminated by conveyance

c Further, sale PROBABLY doesn’t terminate easement by necessity or by implication.  (Note that b/c necessity and implication E’s are often readily apparent, it may be tough for purchases to establish lack of notice)

3 Prescription

a Owner of servient tenement may acquire the E by BLOCKING the E-holder from using the E, or otherwise demonstrating exclusive control of the land, for the prescriptive period

D By third parties

1 Most common method = condemnation

2 Most states hold tax sale does NOT terminate E b/c servient tenement’s price was diminished by the E --> purchaser of the tenement paid less, so E should still exist 

3 Most states hold easement created before mortgage NOT terminated by mortgage (see rule for tax sale, above).  BUT E created AFTER mortgage INVALID b/c easement is subject to mortgagee’s prior rights

VII Conservation easements

A Most states recognize conservation easements

B May contain both affirmative obligations (e.g., permitting public a right-of-way to fish along a stream) and negative restrictions

C By definition, held in gross; benefit public and not a particular piece of property

D Successors to servient tenement ARE subject to conservation E

Market Institutions - Nonpossessory Interests - Real Covenants

I Covenant = promise to do or refrain from doing something

II Real covenant = covenant legally connected to land, enforceable by damages

III Burdens and benefits of real covenants run w/ the land

IV Types:

A Affirmative covenant = promise to do an act.  Ex: covenant to pay rent, to pay homeowners’ assoc dues, to keep trees trimmed

B Negative covenant = promise to refrain from some action that landowner is otherwise legally allowed to do.  Ex: obl not to make excessive noise, not to paint house a garish color

V Compared to easements:

A Aff real cove compared to affirmative easement: RIGHT to use another’s land; no obligation to DO anything

B Neg real cove compared to negative easement: pretty similar.  But negative easements are gen’y limited to air, light, support, artificial streams

C Another difference betw covenant and easement: easement creates rights against public (right can be enforced against anyone who interferes w/ right); real covenant creates rights only against the covenantor or his successors

VI ELEMENTS to run:

A In most juris’s, must satisfy SoF

B BURDEN (Eagle Enterprises Inc. v. Gross)

1 Intent

a Original parties must have intended to bind the covenantor’s successors

b Agr’t need not mention successors; ct may look to circums surrounding agr’t

c Cts gen’y assume covenant runs w/ land if it touches & concerns land

2 Vertical privity

a Successor must have SUCCEEDED to same estate as original covenantor

b SUCCEED = Must have acquired land (so not leasing).  Any means of conveyance is ok EXCEPT for a.p.

c AND: the interest must be the same interest, or a smaller portion of the original land

i Compare to easements:

1 A non-owning tenant of a servient tenement must obey easement.  But non-owning tenant need not obey real covenants made by landowner w/ other landowners

2 Adverse possessor takes land subject to easements, but NOT subject to covenants

3 Horizontal privity

a Rel’p req’d between covenantor and covenantee -- this req’t is very restrictive

b Different juris’l approaches:

i Some states require simultaneous interest in land: e.g., LL-T, or owners of servient and dominant tenements

ii Other states require covenant to be created simultaneous w/ a CONVEYANCE of an interest in the land

1 That means real cove must be created in lease for burden to run w/ land

4 Touch & concern

a Real covenant must relate to covenantor’s use of the land

i This typically includes physical uses or restrictions (e.g., to maintain, to repair) AND restrictions on competing business activity

ii ALSO includes covenants to pay money (e.g., rent, insurance, homeowner’s dues), though these don’t REALLY touch the land

iii BUT personal obligation -- to buy water from party, e.g. -- does NOT touch the land (thought the party’s water may happen to come from the land) (Eagle Enterprises, Inc. v. Gross)

5 Notice -- some states require notice through SoF; BFPs excepted

C BENEFIT

1 Req’ts of intent, vertical privity, and touch & concern apply for the covenantee too.  But horizontal privity is NOT req’d for benefit to run

VII REMEDY FOR BREACH

A Enforceable by DAMAGES ONLY

B Some states hold that changed conditions is a defense --> AND may be used to TERMINATE a real covenant

VIII TERMINATION

A Express -- specific time or by some condition

B Formal release -- at agr’t of parties

C Right to enforce waived by covenantor

D Changed conditions (some juris’s)

Market Institutions - Nonpossessory Interests - Equitable Servitudes

I Primary means of enforcing private land use restrictions

II Types: aff and neg

III CREATION

A Express -- SoF

B Implied -- existing common plan

IV ELEMENTS to run:

A BURDEN

1 Touch & concern

2 Intent

3 Notice

a In contrast to real covenants, equitable servitudes don’t run w/ land unless party to be liable had notice of serv when he acquired possession

i Exs: notice may be exist if recorded in chain of title, though not in deeds; uniform appearance of neighborhood puts purchaser on constr notice that lots restricted to residential bldgs

b Notice NOT req’d if party is donee, heir, or devisee

B BENEFIT

1 Touch & concern

2 Intent

C REMEDY

1 Usu remedy = injunctive relief (but some juris’s allow mixing of real cove and eq serv doctrines --> will allow money damages for eq serv)

2 If serv = to pay money, cts usu won’t order payment, but will instead impose a lien on covenantor’s party --> so liability limited to value of prop

3 Ct will invalidate if:

a Changed conditions mean enforcement would be inequitable, oppressive, would harass P w/o benefiting adjoining owners

b OR changed conditions have made purpose of the eq serv obsolete

c OR public policy dictates eq serv not be enforced

i Ex: serv creates monopoly or otherwise unr’ble restraint on competition

4 BUT ct WILL enforce eq serv if original purpose can still be realized; merely depressing owner’s prop value won’t invalidate the eq serv.  (Bolotin v. Rindge)

V Nonreciprocal covenants

A Developer G sells lot L1 to purchaser P w/ P covenanting to not paint his house purple “for the benefit of G and his assigns.”  G then sells lot L2 in same subdivision to S w/ same covenant.  G does not covenant to anything himself

1 May S enforce covenant against P?  Yes.  When G and P covenanted, covenant attached to G’s land.  Benefit of real cove and eq serv runs w/ G’s land, L2

2 May P enforce covenant against S?  No.  There’s nothing in S’s covenant w/ G stating that the G-S cove is for P’s benefit.  (It was for G’s benefit).  “Assigns” here means SUBSEQUENT assigns, not PREVIOUS assigns

3 One solution: read G-S cove as burdening S’s land for benefit of P’s land

4 Another solution: some cts will allow P to enforce cove on third-party beneficiary theory.  Will only do this when there is a common plan of development

B Point of this is that including a cove in each homeowner’s deed will ONLY permit subsequent purchasers to enforce against prior purchasers, and NOT the other way around

VI Implied reciprocal servitudes

A How to find them:

1 Grantor’s COMMON SCHEME

2 OR third-party beneficiary doctrine

B Must show:

1 Grantor’s common scheme

2 AND purchaser’s NOTICE

Market Institutions - Problems of Homeowners’ Associations

I Enforcement of coves by homeowners’ assoc

A Vertical privity -- no vertical privity betw developers and HA

1 But cove to pay dues upheld anyway

B Touch & concern -- paying fee to HA doesn’t technically T&C the land

1 But dues viewed as cove that benefits common areas

II Nonreciprocal coves

A Only subsequent purchasers can enforce against prior purchasers

B Saved by implied reciprocal servitudes -- general plan and notice

Legal and Political Institutions

I Regulating land use

A Legal authority

1 By charter (home rule) -- cities have more autonomy

2 By general law (Dillon) -- state gives cities authority

3 Zone Enabling Act -- authorizes cities to adopt and enforce zoning ords that segregate land uses; they have almost complete auth w/in bounds of constitutions

B Mechanisms

1 Zoning -- divided zones w/ specified uses, sizes, building heights, pop density, etc

2 General plans

3 Subdivision controls

4 Building codes

II Euclidean zoning

A Standard State Zoning Enabling Act -- made cities adopt regs and establish districts instead of exercising authority on case-by-case basis

1 Regs to promote health, safety, morals, general welfare

2 Regs have to be uniform throughout each district

3 Mandatory separation instead of mkt forces

B Pre-Euclid ct decisions -- zoning const’l but police power limited

C Village of Euclid v. Ambler Realty

1 Zoning laws unconst’l if they are:

a Clearly arb and unr’ble

b Not substantially related to public health, safety, morals, or gen’l welfare

D Scope of the police powers

1 Zoning for aesthetics -- valid except when violating const’l rights of free speech and equal protection

a Signs:

i Can’t bar political signs on private property (City of Ladue)

ii Can’t bar for-sale, sold signs (Linmark)

iii Other examples?

2 Growth control

a Phased growth is okay but not exclusion (City of Livermore)

Exactions

I Cities impose cost of infrastructure development in exchange for development permits (make developers internalize their externalities)

II Types:

A Subdivision exactions -- dedications for public infrastructure

1 Often upheld b/c development creates need for infrastructure improvements

B Impact fees -- help finance things that are adversely affected by development (e.g., water and sewage facilities)

1 Gen’y upheld if nexus betw problem caused by development and goal fees aim to achieve

C Linkage programs -- developer must pay fee to reflect cost of housing construction

1 Assumes commercial development will displace existing land uses or create new demand market can’t meet

D Inclusionary zoning -- encourages developers to include low-income housing in the development plan

1 Cities often require set-asides, although in-lieu payments and off-site construction often allowed
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