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Theories of Private Property

I. Natural Rights/Locke:


A. Property Comes From Mixing Labor w/ material resource; changing its state 

1) First person has right to something as long as it is used before it spoils

2) Value creation and productive use of resources 

3) farm v factory; non-development use/habitat protection

B. Value: Desert

C. Limitation: discovery / low density use best field for application

II. Personhood / Hegel:

A. Property Comes From Self-investment in a Thing

1) Personal property (bound w/ person) – self investment present

2) Fungible property (replaceable and held instrumentally)
-- little self-investment


3) To be a full person, individual needs some control of environment and its resources

4) Issue of eminent domain:  neighborhood v development; relax rent control vs. improve housing

B. Value: Self-Realization

C. Limitation: limited applicability / subjective determination

III. Distributive Justice / Rawls

A. Property Must Ensure a Minimum Share for All 

1) Just allocation of resources is what rational people behind a veil of ignorance would choose

2) Primary good is the maximal advantage of a representative member for the least advantaged class

a) justice across individuals 

b) Importance of Social Context

3) right to shelter v work incentives

B. Value: Fairness

C. Limitation: assumes political cohesiveness / economic viability

IV. Utilitarianism / Bentham 

A. Property Must Allocate Resources to Maximize Utility

1) Utility = aggregate social welfare.  

2) Welfare of society considered as a whole, not in terms of individual benefits

3) Free market, legal protection of property rights create incentive to be productive.

4) Consequentialist Framework

a) What is morally good = what produces utility.

B. Value: Utility; maximize pie; Dominant in capitalist economies

C. Limitation: doesn’t focus on individual benefit / situation 

V. General Concepts

A. Tragedy of the Commons: (Hardin)

1) When there’s no exclusivity, individuals maximize their use to detriment of others 

2) creates externalities, lowers productivity.  

3) Worsened w/ Rule of Capture

4) For air, water, (ideas) need coercive laws or taxing devices

a) make it cheaper for polluter to treat pollutants than discharge them untreated 

B. Externalities:
(Demsetz)

1) externality: something (behavior, etc.) affects something else & it’s not priced in the market)

2) As the benefits of internalizing externalities goes up, we move to private property

3) private property rights are better able to internalize and  promote efficient use 

a) smaller negotiation & policing costs;

b) incentive to limit use of resources

4) Helped as costs of externalities rise and costs of internalizing those externalities go down

5) Demsetz’ example:  fencing

a) greater need to protect fur & food animals from other hunters

b) lower cost of fencing 

c) increased use of fencing; shift from communal property to private property

6) current ex: transferrable development rights / transferrable emissions rights, Individual Transferable Quotas (fish)

C. Fast Fish-Loose Fish / Rule of Caputure:

1) Actual possession establishes ownership

2) Fast fish belongs to party to catch it & hold it fast

a) connected to boat or w/ symbol of possession

3) Loose fish is fair game for anyone who can catch it soonest

a) no ownership rights to pursuit / “almost” capturing 

VI. Property as Bundle of Rights

A. “Bundle of Sticks”

1) Right to Possess

2) Right to Exclude

3) Right to Transfer

4) Right to Use

5) Right to Enjoy Fruits 

6) Right to Alter / Destroy

Acquisition of Property

I. Overview of Cases

A. Johnson v M’Intosh 

1) Discovery and Conquest gives exclusive title to those who made it; 

a) “fast fish” concept

2) natives had right of (land)
occupancy only if land was used productively;

a) Lockean notion of property right

3) court adjudicated the superior chain of title to colonists

B. Pierson v Post 

1) Mere wounding or pursuit invests no right nor property

2) must have animal in control; 

a)corporal possession;

b) own hands; or 

c) mortally wounded. 

3) No “Reasonable Prospect” of capture grants property right 

a) parallel to “fast fish”

C. Westmoreland: Rule of capture 

1) One who has oil w/in grasp is the one who owns oil.  

2) If oil moves, title to oils (natural gas)
goes to person upon whose land oil has moved; 

3) No relief for parties drilling from common pool

4) Slant drilling, however is a trespass.  

II. Water Rights

A. Doctrine of Riparian Rights: Evans v Merriweather 

1) Natural wants must be satisfied before artifical wants. (water)

2) Upstream users have priority in use

3) Downstream rights must be protected

a) water used for artificical needs by a riparian proprietor must be used w/o doing injury to other riparian proprietors.

B. Doctrine of Prior Appropriation:  Coffin v Left Hand Ditch Co. 

1) Rule: First in Time.

2) Prior appropriators have priority of right for agricultural use of water over junior users of water for agriculture. 

3) Right is dependant on  first and productive use; not on the location of its application (good for naturally unproductive land)

4) Upstream / downstream rights regulated by appropriation in time

C. Matrix of Doctrines and Use:


Riparian Rights
Prior Appropriation

Priority of Use 
Domestic 

Artificial
Domestic

Agriculture

Manufacturing 

Priority W/in Use Category
Domestic (necessity) 

Artificial: Just Proportion
First In Time

Intellectual Property

III. Intellectual Property

A. Patent System

1) property and contract elements

2) entitlements enforced by both property and liability rules

B. Misappropriation Doctrine: Downey v General Foods   (Mr. Wiggle)

1) Needed elements for implied or enforceable payment when an idea is submitted to another 

a) Novelty 

b) Originality

C. Doctrine of Equivalents: Hughes v US 

1) Pioneering Inventions entitled to broad range of protection against equivalents

2) Doctrine of Literal Infringement: 

a) unauthorized making, selling, using of product

3) Doctrine of Equivalents: Patent infringed if


a) Substantially same function

b) Substantially same way

c) Obtain same result

D. Rule for Patents: Article I, US Constitution 

1) Patents given for novelty, 

2) non-obviousness , 

3) utility, 

4) and enabling disclosure 

E. Trade secret rules:


1) prevent misappropriation of confidential business or technical information

2) no protection against reverse engineering or independent discovery


F. Copyright:


1) Protection of author’s literary and artistic expression (

2) Doesn’t apply to ideas

G. Trademark protection:

1) Langham Act – protects identifying source of goods/services (logos, slogans)

2) Trademark must be specific; cannot merely be description or generic term; likely to be confused.  

H. Possible Avoidance of  Liability Rule – Strict adherence to Property Rule

1) Creative Institutions Responding to Idea Appropriation  (When IP laws don’t work) 

2) Fashion Guilds of 1930s 

a) members agree to register design,  system of dispute resolution, policing 

b) stops free-riders

3) Hollywood Script Market “Script Registry” 

a) ideas stored for 5 years 

b) self-regulation through maintenance of property rule

4) Patent Pools:

a) people in industry determine how profits from patents are to be shared

b) self-regulation through maintenance of property rule

5) Licensing Agreements 

a) owners of ideas maintain possession but allow others to make use of idea 

IV. Acquiring Property – Patents

A. Validity of Patent: 

1) Requirements for Novelty – no patent given if it is:

a) in prior art: previous patent, physical product, academic journal article, etc

b) not filed in a timely manner 

2) must also be non-obvious, and useful

B. Infringement of Patent

1) must look at elements of patent claim

a) literal infringement = same exact product

b) non-literal infringement: doctrine of equivalents applies

2) Doctrine of Equivalents

a) something performs substantially the same function in substantially the same way to produce substantially the same result 

b) = an equivalent & infringement applies

C. Analogies to Theory:

1) literal infringement: fast fish; 

a) can’t take the whale that’s tied to my boat 

b) possession of patent = secured item

2) non-literal infringement: reasonable prospect
a) doctrine of equivalents gives ownership to whales I’m reasonably pursuing

b) protection of substantially similar items to patented item from infringement

Adverse Possession

V. Acquiring Property: Adverse Possession

A. Elements Needed for a Adverse Possession Claim

1) Actual Possession:



a) rewards productive use of land  (Locke)

b) if Adverse possessor holds “color of title” gains all land in the deed

c) color of title says you have a right to the property; gives scope to ownership

d) color of title not strictly necessary, but helpful, esp. in Western States

2) Hostile w/ claim of right:

a) doesn’t require animosity; just claim as one’s own

b) can’t have owner’s permission

3) Open & notorious:

a) give owners chance to detect and protect

b) must be conspicuous and not ambiguous

4) Exclusive Possession:

a) true owner must not be exercising ownership right 

5) Continuous for Statutory Period

a) use must be continuous, not constant;  

b) Common law = 20 yrs

c) CA = 5 yrs, with a requirement to have paid property taxes

B. Considerations 

1) Tacking:

a) successive occupiers may tack period together so long as in privity (voluntary transfer of estate) 

2) Statutory Period:

a) States w/ shorter periods also require payment of property taxes 

3) Tolling:
 

a) If owner becomes incapacitated (imprisoned, mentally ill, minority age, military service) before claimant first takes possession , period is stopped 

C. Good Faith Improver:

1) If not open and notorious; but good faith improver,  

2) AP established but must compensate

D. Remedy for true owner faced with an Adverse Possessor:

1) File suit to quiet title 

2) Time limit: in CA, must be made within 5 years of right to make an action & 1 year of entry into property in question

E. Justifications:


1) Natural Rights: mixing labor w/ abandoned property

2) Personhood: enjoyment and use as own for a long time establishes ownership

3) Utilitarianism:  reward for productive use of land 

F. Caveats:

1) Doctrine of Dedication: 

a) no AP if owner offers explicitly to dedicate the road and government accepts

b) If public  has used road openly and continuously for statutory period, offer inferred

2) Doctrine of Agreed Boundaries:

a) no AP where long standing acquiescence is evidence that line was used to settle uncertainty if correct boundary line b/w contingous parcels was disputed 

G. Miscellaneous 

1) Mannillo v Gorski: Connecticut Doctrine:

a) mistaken belief does not bar one’s claim to AP

2) Maine Doctrine: mistaken belief does not meet requirement of hostile 

3) Encroachments must be obvious and must be actual notice to true owner if small area

Limitations on Property Rights

I. Limits on Property –  Rule Against Restraints on Alienation 

A. Issues:


1) If establishing communities under common terms that are reasonable,, court would likely not strike

2) If transfer limited to very small class of peope,  risk upsetting autonomy of owner, court would strike 

B. Riste


1) Partial restraint on the sale of land to only people who practiced and observed certain religious activities 


2) carried a presumption of invalidity.  

3) Moreover, it was against the statute prohibiting alienation of certain 


class of members 

C. Matrix:

Doctrines restraining what grantors do 
Disabling 

Any attempted transfer is ineffective
Forfeiture

Attempted transfer forfeits interest
Promissory Restraints 

An attempted transfer breaches a covenant 

Fee Simple 
Void
Void
Void

Fee Simple-Partial in Time
Void in Most States
Void in Most State 
Void in Most states

Fee Simple-partial as to Number of Person 
Void if Small Number of Possible Grantees 
Void if Small Number of Possible Grantees
Void if Small Number of Possible Grantees

Life Estate
Void
Valid
Valid

Leases
Valid in Most States
Valid in Most States
Valid in Most States

D. Additional Valid Restraints 

1) Forfeiture restraint on transferability of future interest, during period when the interest is a future interest

2) Provisions prohibiting partition by any co-tenant, provided that restriction is to last for only a reasonable time

3) Reasonable restrictions in commercial transactions 

4) Government imposed deed restrictions for subsequent sales of housing to low income residents?   

a) McKenna court – valid even though restricted to small class 

b) b/c it furthered a legitimate interest to assure housing

Concurrent Interests
II. Concurrent Interests

A. Tenancy in Common (favored): Elements

1) Undivided interest

2) Created by grant or will 

3) Termination by:

a) transferring all interests to a single person

b) partitioning

c) not terminated by death, sale, nor gift

4) Can pass to others by will

5) if not certain whether a concurrent interest is one of tenancy in common or a joint tenancy, courts will construe it a tenancy in common

B. Joint Tenancy (disfavored by rules of construction): Elements 

1) Right of survivorship

a) when 1 joint tenant dies the other gets it outright

2) Creation valid only if four unities met:

a) Unity of interest (identical type, amount, and duration of estate)

b) Unity of title (same grant, not successive)

c) Unity of time (vests at same moment)

d) Unity of possession (equal rights of access and use of all portions of land)

3) Severance: (transforms it to a tenancy in common)

a) Partition  by any joint tenant/Agreement

b) Simultaneous death of co-tenants

c) Divorce (in most states)

d) Conveyance

i. a joint tenant sells interest in property to another

a. transferee takes the interest as a tenant in common

b. or names himself as a transferee (in some states)

ii. ex. – A,B,C,D, are joint tenants.  D sells interest to E.  A,B,C, are all joint tenants with each other, but are collectively co-tenants with E

iii. Lease of interest destroys unity of interest

a. But some hold that it is not destroyed but suspended til end of lease

b. Some hold that lease  terminates upon lessor’s death and joint tenants get interests

c. Some hold survivorship rights postponed if lessor dies

C. Role of Mortgage: People v. Nogar


1) Lien theoy: Mortgage does not terminate joint tenancy; not enforceable after death of debtor-joint tenant


2) However, some states regard mortgage as a transfer of title which destroys the unity of title and severs joint tenancy




Rights and Obligations of Co-Tenants

Was there an ouster?

Was P interested in lease?

How much proportionally was principle paid?

Was P a beneficiary designation of insurance?

How much was property value when P moved out?  

How much was property improved after P moved out?

How much was property depleted? 

D. Rights and Obligations of Co-Tenants

1) Possession 

a) Each co-tenant has right to possess all portions of the property;

b) no co-tenant has right to exclusive possession of any part.  

c) Co-tenant not in possession and not excluded:

i. No right to accounting or compensation in partition proceeding for reasonable rental value of property

ii. No right to compensation for profits derived by 

iii. occupant’s own labors

2) Ousted tenant 

a) not in possession because wrongfully excluded; if co-tenant in possession:

i. Purported to convey full title

ii. Refuses to share rent after being asked 

iii. Petitions to establish sole ownership of the property

iv. Divorce 

b) Remedy of ousted: injunction and damages of reasonable rental value of exclusion, consequential damage

3) Adverse possession by tenant in possession if 

a) Actual ouster

b) Actual or constructive notice of their exclusion 

c) Exclusive possession after demand (e.g  paid taxes, collected rents, received insurance payments)

4) Contribution:

a) expenditures necessary for protection of common property (taxes, mortgage, insurance, necessary repair)

b) sought in final accounting (only) during a partition proceeding 

c) will be offset by the value of his occupancy

d) No compensation for managing property or for costs of improving property (may be set off in accounting)

e) However, majority say that it may be compelled if notice was given to other co-tenants for necessary repair

5) Fiduciary Obligations (acquire interest in the same instrument) 

a) Co-tenants have higher standard of good faith and reasonable care than would exist b/w strangers 

b) Give other co-tenants adequate notice of adverse claims 

c) Restricted freedom of co-tenants in acquiring outstanding title or lien that might affect estate held by all  

d) Must give reasonable opportunity to co-tenants to acquire proportional share of common property (e.g. insurance proceeds)

6) Partition (matter of right by joint tenant or tenant in common, enforceable by a court, waiveable)

a) In kind (physical division; some parts may be more valuable)

b) By Sale (proceeds divided in proportion to interest; good if dealing with land differences)

c) By appraisal (permitting one co-tenant to buy out the others)


*
 Compensatory adjustment to take into account expenses incurred or benefits derived from the property 


(e.g. down payment on house, improvements)


*
Insurance Proceeds?

7) Accounting

a) Rents from 3rd parties who have leased property  

i. can be collected by co-tenant out of possession)

b) Profits from property or rental value of use of land 

i. May be offset by costs of improving

ii. Not for profits derived from property by means of occupant’s own labor 

iii. Cannot collect if co-tenant was not in possession, but not excluded

iv. Exception:
If ousted, may collect 

c) Insurance Proceeds (if not listed a beneficiary) 

d) Depletion due to  injury or devalue of the land; e.g. cutting timber, drilling, or mining (share of profits) 

e) Waste: Types

i. Permissive = not making repairs

ii. Affirmative = exploitation

iii. Ameliorative = improvements but change in nature of property

f) Waste: Conditions

i. Can be made only by future interest holders, not co-tenants

ii. Not waste if co-tenants are not excluded and co-tenant does not willfully or negligently injure land 

iii. Even if court finds waste,  no treble damages;  instead subject to accounting 

E. Important Cases

1) White
a) If resources are not partitionable in kind. Then liability to other co-tenants for;

i. Total proceeds if mere processing

ii. Stumpage fees if mere manufacturing

b) Co-tenant who quarries and removes from common land is liable to account co-tenant for his damages and net profits 

c) even if he may have not taken too much.  

d) added value or inexhaustible supply is no excuse.  

e) Dissent accounting should be based on value taken, since profits reflect investment, skill, experience

2) Kirby Lumber


a) Co-tenant must account for timber innocently cut in excess of his share upon the basis of its value in place--the “stumpage value”

b) Timber is partitionable in kind:

i. had uniform value, unlike rock asphalt, and could be readily partitioned 

3) American Jurisprudence: 

a) Accounting for common mine, oil or gas property is the value of the product, less the necessary expenses of production; 

b) where value is based on all profits made to the extent of interest in the property.

F. Cases involving Waste

1) Brokaw v. Fairchild:


a) Any act of the life tenant which does permanent injury to the inheritance is waste, 

b) unless the property is valueless for residential purpose or there is complete change of conditions
2) McCord 

a) one co-tenant might be liable to another for waste if the land is exploited destructively or inefficiently

3) Hoolihan
a) Tenant in common who removed trees w/o co-tenants consent could be liable for waste 

4) Hihn
a) Not waste for co-tenant to remove valuable timber to an extent corresponding to his share of estate

Theory: Coase and Calabresi

III. Coase Theorem

A. Key Ideas:

1) What is the Efficient Alllocation of Resources?

2) What is the Ultimate allocation if P has entitlement?

3) Ultimate allocation if SD has entitlement?

4) Free-rider problem

5) Hold-out problem

6) Least Cost Avoider

7) Partial entitlements

B. Coase Theorem assumptions:

1) When transactions are costless, an efficient allocation of resources will occur regardless of how the legal entitlements are initially allotted

a) no concern for equity here, just efficiency

2) When transactions are costless, entitlements should be allocated on the basis of non-efficiency criteria 

a) Equity can come in here: 

b) i.e. Moral, social goals, distribution of resources

3) Externalities are reciprocal;  aim is to avoid more serious harm

a) no pollution without breathers of the air

b) no noise pollution without someone bothered by the noise

C. Many Types of Transaction Costs:

1) negotiation/litigation time, effort, costs

2) Free Rider Problem: the effect of free riders upon the efforts of others would prevent necessary investment 


3) Hold-out problem: prevents efficient allocation b/c some will anticipate that someone will pay more 

4) Opportunism: extracting higher price for entitlement by threatening behavior

D. Least Cost Avoider Principle

1) When transactions are costly, party who could solve the problem at lowest cost should bear the burden 

2) If efficiency is desired

E. Normative Coase Theorem:

1) Entitlements should be allocated to parties that would have bargained for them in absence of transaction costs

IV. Distribution and Enforcement of Entitlements: the Calebresi and Melamed Framework

A. Question #1: “Who should hold the entitlement?” Crtieria:

1) Economic Efficiency:

a) Productive use of land

b) Cost put on the party 

i. Best located to make cost-benefit analysis (i.e. state or individual)

ii. Most cheaply avoid externalities  (Apply to nuisance case)

iii. Lowest transaction costs

c) Effect of Wealth:


i. Even if neighbors want to negotiate, they may not be wealthy enough to induce polluter

d) Endowment effect: 

i. people value something more if they think they are entitled to it 

ii. allocation of resources will depend on initial entitlements.

2) Distributive Justice Considerations and Goals

B. Question #2: “How should the entitlement be protected?”

1) Property Rule: 

a) can not be taken away, or only with the holder’s consent, at the price she demands

b) entitlement enforced through injunction or agreement

2) Liability Rule:  

a) entitlement can be taken away, so long as

i. owner is paid fair market value for entitlement

ii. no personhood elements come in to calculation of value

b) enforce through damages based on an objective measure

3) Inalienability Rule:

a) Entitlement cannot be transferred, no matter how much $ paid

b) only occasionally is sale of property inalienable

C. The Encroaching Neighbor: Trespass and Direct Invasion

1) Matrix of Entitlements and Enforcement with Trespass

Encroachment
Property Rule
Liability Rule

Property Owner
Physical encroachement

(even unintentional) 

No good faith improvement or

Negligence or

Future plans to improve land
Good faith improvement & 

No negligence; entitled to be compensated 

Encroaching Neighbor
Estoppel  (Consent)

Laches (Already decided)

Refusal to consent (prop owner) to removal


2) Pile v. Pedrick: absolute property rule

a) unintentional physical encroachment is trespass despite cheaper alternatives of compensation 

b) injunction for removal of encroaching structure is only remedy

3) Geragosian



a) Property Rule

i. Injunction appropriate even when 

ii. Π suffers little or no damage from the trespass, 

iii. Δ acted in good faith and 

iv. Disproportional expense of removal of trespassing structure 

4) Raab c. Casper
CA (NJ): Good Faith Improver legislation § 871.1

a) Liability Rule if Good Faith Improvement and no Negligence 

b) considerations for entitlement:

i. Degree of negligence

ii. Future plans of injured owner and her need for land

iii. Interim warnings, character and costs of improvements made before/after warnings

iv. Entitlement that would accomplish substantial justice 

Takings

V. Takings as a Limitation on Property Rights

A. Key Issues:

1) Is there Some Property Interest?

2) What is the Character of Government’s exercise of power: Legitimate?

a) issue of public use, or not?

b) Regulation vs. Invasion

3) Is Compensation Required?

a) taking vs. regulation

i. Does regulation promote health, safety, morals or general welfare?

b) economic impact

c) nexus; rough proportionality

B. Justification of Takings: Public Use

1) Takings Clause of the 5th Amendment  “private property cannot be taken for public use w/o just compensation”

2) Limit on government power = requirement for compensation 

a) all property won’t be considered government property

b) one property owner will not have to bear the cost of public benefit (avoid “tyranny of the majority”)

3) Police power to regulate public health, safety, welfare, morals and physical, aesthetic, monetary values

C. Just compensation


1) Factors for compensation:

a) extent of economic impact

b) extent to which regulation interferes with use and enjoyment of land

c) character of regulation

d) does regulation address in an appropriate manner the health, safety, morals, or general welfare

2) If government takes “all economic use,” it must compensate (Lucas)

3) If government regulates a “noxious use,” it does not need to compensate (Hadacheck)
a) regulation was reasonable = no compensation

4) Drawing line? = ad hoc/case-by-case

D. Average Reciprocity of Advantage: 

1) Rehnquist tries to balance conflicting interests

2) If what the property owner has to bear is so disproportionate to the benefits = just compensation (PA Coal)

E. Eminent Domain (a.k.a. condemnation) 

1) Government uses statutory procedures to acquire title & pay just compensation 

F. Takings Cases: Bright Line Rule:


1) Physical Invasion (Bright line) invades property right to possess & exclude (e.g. mandatory dedication) (Loretto)

a) Physical access to land (i.e. streets, sidewalks)

b) Legal title to land (i.e. parks, schools)

2) Regulation of Nuisance = no Taking  (Lucas)

3) Total Deprivation of Economically Beneficial Use = Taking (Lucas)

G. Regulatory Takings: Balancing Rules 

Taking
Property Rule 
Liability Rule 

Property Owner
No Public Use / No Public Purpose 
Eminent Domain

-Public Use

-Takings: Physical Invasion

 (sufficient nexus & rough proportionality)

-Total deprivation (Lucas) 

-Frustration of Reasonable investment-backed expectations 

Government
Regulation of Noxious Use

Public Enhancement

No reasonable investment-back expectation

Only partial diminution, still economic use


1) for balancing tests, regulation must meet the average reciprocity of advantage

H. Cases 

1) Loretto v. Teleprompter Manhattan CATV Corp, 458 U.S. 419 (1982)

a) Property interest = Landlords’ right to possess and exclude from apartment buildings

b) Government exercise of power = Law required landlords to permit entry of cable companies 

i. Legitimate? No.  Physical Invasion.

c) Compensation? Yes, 

d) Rule: Physical invasion, no matter how small, is a taking regardless of  importance of government interests or economic impact

2) Hadacheck v. Sebastien (1915) 

a) Property Interest?
 Lawful brick mill in operation before residential area built 

b) Government exercise of power?
Municipal ordinance restricted brick factories in residential area

i. Legitimate?
Yes. Regulated a “noxious use”

ii. Economic Impact? Yes. 75% diminution in value caused by zoning law. 

c) Compensation?  No. 

d) Rule: Compensation not required if regulation stops a noxious use

3) Pennsylvania Coal v. Mahon (1922)

a) Property Interest? Mining had subsurface rights but sometimes cause subsidence of land 

b) Government exercise of power? Kohler Act (PA statute) restricted mining operations

i. Legitimate?  Yes.  Substantially furthered public interest in safety and value of land

ii. Economic Impact? Statute made operation commercially impracticable; significant “diminution of value

c) Compensation? Yes.  

d) Rule: A statute that substantially furthers important public policies may so frustrate distinct investment-backed expectations as to amount to a taking and requires just compensation

4) Euclid v. Ambler Realty (1926) 

a) Property Interest? Use of property for industrial use 

b) Government exercise of power? City zoning laws designating commercial, industrial, residential areas

i. Legitimate?  Yes. Everyone benefited from the designations.

ii. Economic Impact? Yes, caused diminution in property value; owner affected more severely than neighbors

c) Compensation? No.  

d) Rule: Compensation not required if there is an average reciprocity of advantage

5) Miller v. Schoene  (1928) 

a) Property Interest?  Diseased cedar trees were killing apple trees

b) Government exercise of power? Cedar Rust Act allowed killing of infected cedar trees

i. Legitimate? Yes.  Otherwise disease would spread; and act somewhat like a nuisance

ii. Economic Impact? Small loss compared to public good, despite substantial individualized harm

c) Compensate cedar trees owners? No.  

d) Rule: A state does not exceed its constitutional power by deciding the destruction of one class of property without compensation in order to save another which is of greater value to the public

6) Golblatt v.Hempstead (1962) 

a) Property Interest? Sand and gravel mining business to continue operations. 

b) Government exercise of power: City safety ordinance that banned owner from continuing sand/gravel mining

i. Legitimate? Served substantial public purpose 

ii. Economic Impact? Prohibited most beneficial use,  but no showing of adverse effect on value

c) Compensation? No; the ordinance was of substantial public purpose that outweighed economic impact. 

d) Rule: compensation is not required if the interference effectuates a substantial public purpose w/o an  unduly harsh impact on the owner’s use

7) Keystone Bituminous Coal Association v. DeBenedictis (1987)

a) Property Interest: mining rights

b) Government exercise of power: State law prohibiting mining that caused subsistence

i. Legitimate? Yes; Police power over “nuisance like” qualities b/c of threat to public health, environment

ii. Economic Impact?  Significant “diminution of value”

c) Compensation? No

d) Rule: Viewing the property as a whole, if the statute does not deny economically viable use of property, it is not a taking

8) Penn Central v. City of NY (1978) 

a) Property Interest? 
Development rights above station

b) Government exercise of power?
NY Landmark Preservation Law placed restrictions on development 

i. Legitimate?
Substantially related to public interest to protect structures of historic, arch., cultural significance

ii. Economic Impact?  Still “economically viable use,” of property as a whole:

a. restrictions didn’t decrease economic value or capability of reasonable return

b. doesn’t interfere w/ present uses nor primary expectations as a railroad terminal

c. transferable air rights would roughly equal the increment of building space

iii. Solely Burdened? No.

a. Law applies to vast numbers of structures & owners 

b.  average reciprocity of advantage law improves quality of life of city as a whole

c) Just Compensation? No. 

d) Rule: no compensation when the restrictions are substantially related to the promotion of public welfare and owners still have reasonable beneficial use of their land. 

e) Rule: As long as the regulation reasonably effectuates a public interest, the mere diminution in property value or the fact that some landowners are more severely affected than others does not establish a taking.  

f) Rule: if public enhancement is great enough and economic impact low enough, no compensation

9) Agins v. City of Tiburon, (1980) 

a) Property Interest? 
Unrestricted use of land to build homes. 

b) Government Exercise of Power? Zoning ordinance preventing  building as many houses as intended

i. Legitimate? Substantially advances state interest of conserving open space

iii. economic Impact? Still free to purse the reasonable investment expectations -- development plan

c) Compensation? No

d) Rule: regulation is not a taking so long as it substantially advances legitimate state interests (changes Penn standard)

10) Lucas v. South Carolina Coastal, (1992) 

a) Property interest? 
Land development

b) Government exercise of power? 
Beach Management Act of 1988 prevented landowner from residential development 

i. Legitimate? To protect life and property, tourism, habitats and prevent erosion 

ii. Economic Impact: Total Deprivation of Economically Beneficial Use

c) Compensation? 

d) Rule: no compensation for nuisance; compensation for total deprivation of economically beneficial use 

11) Nolan v. California Coastal Commission (1987)

a) Property Interest? To build a larger house in a specially protected coastal zone 

b) Government exercise of power? exaction of a public easement across beachfront property in exchange for building permit

i. Legitimate purpose? Not really. The dedication merely allowed public to walk across beach.

c) Compensation? Yes. Dedication did not substantially advance legitimate purpose of protecting public view

d) Rule: Government must prove an essential nexus between the exaction and interest it aims to protect. 

12) Dolan v. City of Tigard, (1994)

a) Property Interest?
Expansion of hardware store / zoning variance

b) Government exercise of power?  dedication of adjacent land as open space and other land for bicycle path in exchange for building permit

i. Legitimate purpose? Land should not be developed b/c it would be flooded; need to alleviate the traffic that store would generate

c) Compensation?

i. for dedication for open space:  Yes, no essential nexus w/ preventing damage from flooding

ii. for dedication of bicycle path? Yes, no essential nexus w/ alleviating traffic

d) Rule: The government must demonstrate at least a “rough proportionality”  between an exaction and the problem it addresses  

VI. Limitations on the Rights of Property Owners – Civil Rights

A. Conflict of property right to exclude vs. civil right to protect:

1) State v. Shack Rule:

a) When the needs of the occupants on an owner’s land is so imperative and strength is so weak, law will not allow contracting away fundamental rights of  health, welfare, dignity, and (government services if statute so provides) privacy & customary association 

b) Necessity may justify entry upon the lands of another so long as it does not injure others


Property Rule
Liability Rule
Inalienability Rule 

Property Owner
Right to Exclude Public



Farm Workers


Privacy, Security, Customary Associations 

2) Legal basis: Legitimate reason to “take away” the owner’s right to exclude doesn’t necessitate compensation 

a) no adverse economic (or political) impact

b) no physical taking

3) Philosophical basis: Balancing of fundamental human rights of privacy, dignity, association, etc.

4) Utilitarian goal of maximizing value of labor, Personhood attachments

B. PruneYard

1) state provisions permit individuals to exercise free speech and petition rights on privately owned shopping center to which the public is invited 

a) time, place, and manner restrictions

2) not a taking b/c it doesn’t interference with reasonable investment-backed expectations

3) Caveat: Kaiser Aetna ruled that removal of right to exclude = a taking & just compensation needed

Relation Among Property Interests

Landlord – Tenant
VII. Landlord and Tenant: Types of Leasehold Interests:

A. Term of Years  

1) Creation: Express agreement of the parties, For a definite period of time 

a) ascertainable beginning and ending date

2) Statute of Frauds:

a) If term is longer than a year, statute of frauds applies

i. it must be in writing and signed by the charged parties, otherwise void

3) Termination: 

a) automatically ends on the last day of the lease 

b) mutual agreement

c) Eminent Domain (if entire leasehold is taken) 

i. If only a part is taken, tenant must still pay full rent 

ii. tenant will receive part of compensation

B. Periodic Tenancy 

1) Creation: 

a) Express agreement for a periodic lease or

i. statute of frauds applies for period longer than a year

b) Implication

i. No lease, but landlord accepted periodic rental payments or “substantial performances”

ii. Tenant holdover, but landlord accepted rental payments instead exercising right to evict

iii. Lease does not specify duration, but rental payments are periodic

2) Termination:

a) Renewed automatically at the end of each lease, unless  

b) Written notice of termination is given 

i. must be timely; 1 period in advance

ii. 6 months if  lease is greater than or equal to a year

c) Failure to give timely and adequate notice binds the parties for another term

C. Tenancy at will 

1) Creation: 

a) Express agreement or

b) Implication 

i. No lease , but tenant took possession with landlord’s permission 

2) Termination:


a) Will of the landlord or tenant at any time 

b) Death of either party

c) Landlord executes a new lease to a third party

d) Landlord conveys a  fee simple to another party

e) Many states now require notice before termination though not by common law

D. Occupancy at sufferance 

1) Creation:

a) tenant, who once had rightful possession, remains in possession after possessory rights ended

i. No consent on part of landlord

ii. Not a true trespass because did not enter the property wrongfully

2) Termination: 

a) landlord may either (in most states)

i. hold occupant at sufferance for another lease term or 

ii. evict and collect reasonable rental value for time when occupant was in unlawful possession  

E. License

1) Creation:

a) employer/employee relationship 

i. if employer has access to tenant’s place, then it is a license

ii. Test: Whether agreement gave occupier exclusive possession against all the world, including owner

2) Termination: Revocation [like tenancy at will]

VIII. Termination of Leases

A. Express clauses of termination: Because termination is an extreme remedy, many courts limit parties’ power to terminate a lease, considering:

1) Unconscionable terms ( unfair terms):

a) Circumstances of duress

b) Knowledge

c) Sophistication of parties

2) Bargaining power 

a) local market conditions

b) State of the economy

c) Interest rates

B. Substantial breach of material covenant: Shift from Property to Contract view

1) Medico-Dental v. Horton
a) court adopted contract doctrine 

b) held that the covenants “not to lease” and “to pay rent” were  mutually dependent

c) provisions were based on intention and went to the whole of the consideration (circumstance, reciprocity, express language)

d) Leasing other pharmacy was a substantial material breach b/c the provision was core or essential issue.

Situation
Property Rule
Contract Rule

Right to Rescind upon Landlord’s Breach of Covenant
Lease provisions are independent unless the implied covenant of quiet enjoyment breached (e.g. pay rent)
LL’s obligations are mutually dependent with covenant to pay rent if the parties so intended

Destruction of Premises
Lease remains intact and 

tenant must pay full rent
Lease is terminated if destruction is not tenant’s fault

Anticipatory Breach for Abandonment
Landlords may not sue for future rents based on anticipatory breach
LL may sue for future benefits of the bargain damages

LL’s Duty to Mitigate Damages Following Tenant’s Abandonment
LL need not mitigate damages, but may sue for rent as it becomes due
LL must take reasonable steps to mitigate damages

Unconscionable Terms
Lease is enforceable
Lease is not enforceable

IX. Rights and Duties: Toward Tenants 

A. Tenants’ duties:

1) Duty to fulfill the express obligations in the lease

2) Implied duties not to commit waste or nuisance 

3) Duty to vacate the premises at the end of the lease term

B. What Landlords Cannot Do--Forcible Entry and Forcible Detainer

1) As a general rule, landlords may not use these self-help mechanisms

2) What does forcible mean? 

a) Courts say lack of consent is enough


b) But some statutes (CA) consider it as actual force

3) California Civil Code § 789.3 (services and access)

a) Landlord cannot terminate utility service 

b) Landlord cannot change locks or similar device

c) Landlord cannot remove outside doors or windows

d) Landlord cannot remove tenant’s personal property, furnishing, or any other items without consent

4) Violations =  liable for actual damages of the tenant

a) Reasonable attorney’s fees to * prevailing party* 

b) injunctive relief during pendency

c) consequential damages

C. California Code of Civil Procedure §1159: Forcible entry

1) Enters upon property by:

a) Breaking open doors, windows, or other parts of a house 

b) Any kind of violence 

c) Terror 
OR

2) After entering peaceably upon real property, turns out party in possession by

a) Force

b) Threats 

c) Menacing conduct

D. California Code of Civil Procedure §1160: Forcible Detainer 

1) Unlawfully holds and keeps the possession of any real property (whether it was acquired peaceably)  by:

a) Force

b) Menaces and threat of violence OR

2) Unlawfully enters upon real property

a) in the night time or during absence of occupant and 

b) refused to surrender after a demand of surrender is made for the period of five days.  

E. Jordan v. Talbot 

1) court adopted Property rule  

a) If contract principle followed, then forcible entry permissible as long as not unconscionable

2) he right to re-entry (through lease provision) is not a defense to an action for forcible entry 

a) landlord could enforce his right of re-entry only by judicial process, not by self-help

3) There is an implied force in an entry made upon land without consent of person in possession

4) Removal of furniture (although lien executed on them) constituted forcible detainer 

a) withheld by force and unlawfully obtained by forcible entry

b) notice of reentry not properly served 

X. Rights and Duties: to Landlords

A. Landlord’s Rights and Remedies: Tenant’s Breach of Duties and Holding Over:

1) Unlawful Detainer Action - (very fast track) 

a) summary proceeding for eviction where there is a limit on 
the substantive claims and defenses that can be raised

b) notice served to tenant (period varies from 3 to 5 days)

c) notice not required if action is brought after expiration of lease or if it is not possible to cure breach

2) Demand is made to either

a) perform an affirmative covenant (e.g. pay rent) 

b) Quit the premises

3) Lease is considered terminated either 

a) when the tenant vacates the premises 

b) landlord files an unlawful detainer action

4) If tenant loses on the merits or by default, court will award landlord possession, forfeiture of the lease, unpaid rent, and any damages caused by the unlawful detainer

B. Tenant Responses to Detainer Action 

1) Tenant may raise affirmative defenses

a) Defective eviction notice

b) Landlord waived the breach (e.g. acceptance of rent)

c) Local rent control ordinance violated 

d) Breach of warranty of habitability 

e) Tenant lawfully used some of the rent to make repairs

f) Landlord’s termination of the lease was retaliatory

2) Tenant may not file a cross-complaint if he remains in possession.

C. Holding Tenant to Another Term

1) if tenant rejects proposal for higher rent during negotiations and continues to occupy  after lease expired

2) The tenant is required to pay the higher rent if:

a) Landlord reasonably gives notice to tenant that the terms of lease will change AND 

b) tenant does not manifest his refusal to be bound by the new terms

c) Silence is deemed acquiescence. 

3) If the tenant announces that he will not accept the new terms proposed

a) tenant may become a trespasser and 

b) be liable for the reasonable rental value 

4) If tenant held over while negotiating a new lease but negotiations break down 

a) if tenant remained w/ express or tacit consent of landlord while negotiating, tenant was not holding a new term’s rent

5) Cowell v Snyder


a) If tenant did not agree to higher rent,  by accepting rent landlord tacitly elected to hold tenant for new term under original rent 

D. Abandonment:

1) In most jurisdictions, tenant has left premises and has not paid the rent when due. 

2) In Ca.: after lessee fails to pay rent and lessor gives notice of belief of abandonment and lessee does not give notice of intent not to abandon,  then it is considered abandonment

E. Landlord Remedies for Tenant’s Abandonment

1) Accepting Surrender: 

a) terminate lease and tenant’s liability (except rents already due)

b) inadvertent acceptance:

i. Landlord uses the property in a manner that is inconsistent with the tenant’s right to possession 

ii. Accept keys from the tenant

2) Periodic Suits for Rent (limited by duty to mitigate)

a) Landlord can sue as rent becomes due or wait until lease expires and  sue for entire amount of unpaid rent

b) Theory of anticipatory breach: 

i. Courts divided whether one may sue immediately for entire balance

ii. Express rent acceleration clauses: Court also divided; some find that is unconscionable

c) Majority require mitigation of  damages by making reasonable efforts to re-let 

i. Problems of unconscionability if obligation to mitigate can be waived

3) Sommer v Kridel


a) Court adopted contract principle

b) Landlord has duty to mitigate damages (before claim rents due) 

i. has burden of proving reasonable diligence in attempting to re-let because 

ii. he is the least cost avoider

4) Reletting on the Tenant’s Account  (only in states without duty to mitigate)  

a) Permits landlord to find a 
substitute tenant

5) To avoid inadvertently accepting surrender

a) Express right to re-let on the tenant’s account (in the lease)

b) Notice to the tenant that he is re-letting to mitigate damages I

c) if the new rent does not cover the old obligations, or the new tenant leaves, the old tenant remains liable.  

XI. Tenant’s Rights and Remedies 

A. Implied Covenant to Deliver Possession [Waiveable]

1) American Rule - “legal possession” fulfilled when:

a) Landlord has legal authority to lease the premises and 

b) Had given no else permission to occupy the premises 

c) Breach occurs only if landlord, someone w/ paramount title, someone w/ landlord’s consent  in possession

2) English Rule - “actual possession” fulfilled when premises

a) open to the entry and 

b) open to the exclusive possession of the lessee 

c) Breach occurs whenever anyone else is in possession, even holdovers or trespassers

3) Remedies: When the landlord does not deliver possession within a reasonable time, the tenant may:

a) terminate the lease  

b) Consequential damages  

c) Abate rent until delivery (English Rule) 



B. Implied Covenant of Quiet Enjoyment [Waiveable in majority] 

1) Definition: Disruption of  tenant’s possession

2) Traditional Rule:
Does not cover behavior of third parties; it only protects against unreasonable interference by:

a) Landlord

b) Paramount title holder

c) Persons acting with landlords’ consent

3) Modern Trend: landlord responsible for the activities of other tenants, if the landlord is:

a) Responsible for or approved the disrupting tenant’s conduct or

b) Legally able to remedy the problem 

4) Actual Eviction remedy: landlord physically ousts the tenant from the entire premises

a) Defense against a landlord suit for rent

b) Affirm lease, but cease payment of rent (until possession restored), and demand consequential damages 

c) Terminate the lease, demand general damages and special damages  (e.g. forcible entry and detainer) 

5) Partial Actual Eviction remedy: landlord leases portion of property to another lessor against interest of tenant

a) Defense against landlord suit for rent

b) Damages

c) Not pay the rent for that portion or pay not rent at all?  

i. depends on how the disruption of property is defined - whole or part

ii. under contract law,  if there is a breach in the contract, then the contract impossible

6) Constructive Eviction  

a) Definition: LL does something or fails to perform  obligation in  lease or statute that renders premises uninhabitable or unsuitable for the tenant’s intended use (prostitution house case)

b) Defense to landlord’s action for rent

c) In most states, a tenant may terminate lease and use as a defense to a suit for rent only if the tenant 

i. abandons the premises 

ii. within a reasonable time

C. Implied Warranty of Habitability (IWH) [Not waiveable]

1) A warranty of habitability is implied by operation of law into leases of urban dwelling units covered by Housing Regulation 

2) breach of that warranty gives rise to remedies for breach of contract. 

3) Tenant’s obligation to pay rent is dependent upon landlord’s performance of obligations during period for which past due rent is claimed

4) Javins: Based on contract principles

D. Implied Warranty of Habitability: Traditional Common Law Rule:

1) Assumed Tenant was interest in land, not improvements (houses)

2) Care at of improvements was at lessee expense 

3) Doctrine of waste: tenant bore burden of repairs (responsible for returning land in same condition)

E. Modern Rule for IWH: 

1) Landlord must ensure that residential leaseholds are in habitable conditions as defined by housing codes 

2) some states extend warranty to commercial leases, (not CA) 


3) Tenant must show:

a) substantial impact on health or safety (minor violations are no basis to claim breach) 
and

b) reasonable opportunity for landlord to cure the defect

F. IWH and Torts:

1) Traditional Torts: Landlords not liable in tort for tenants’ injuries from defects in premises unless:

a) Failing to disclose latent defects

b) Breach of express covenant to repair

2) Modern Tort Law: 

a) Generalized duty of reasonable care 

b) landlords liable for negligently failing to protect tenants from criminal acts of third parties if:

i. Criminal acts were foreseeable 

ii. Duty  arose from express promise

iii. Sometimes duty arises from warranty of habitability 

G. Tenant Remedies for Breach of IWH:

1) Rescission

2) Damages

3) Injunctive Relief 

4) Rent Application  “repair and deduct”

a) use some of the rent money to make repairs if the residence is substantially untenable  

b) limited by number of times or the amount of rent 

c) many states require notice to be given to landlord

d) defend against an unlawful detainer action or suit for rent

5) Rent Withholding 

a) some states require prior judicial determination that premises are uninhabitable 

b) most require the tenant to pay rent into a court-administered escrow account 

6) Rent Abatement  tenant simply stops paying rent

a) Defend against landlord’s unlawful detainer action or suit for rent

b) If court finds breach of warranty, it will reduce the rent (to set off the tenant’s damages for breach)

c) If court finds no  breach, it will award landlord with back rent and possession;  

d) Tenant’s good faith belief is not a defense

H. Tenant’s Right Against Retaliatory Eviction 

1) Protects tenant who complains to local housing authorities, 

2) tenant bears burden of proving :

a) Protected activity (e.g. good faith complaints to landlord, complaint to agencies) 

b) Subsequent denial  to renew lease for retaliatory reasons (raising rents, decreasing services)

c) Tenant was paying rent

3) Remedies:


a) Raise affirmative defense to eviction/unlawful detainer action

b) Damages and even punitive damages (many states; as long as not in possession)

4) Commercial Leaseholds:  

a) some state courts and legislatures have applied the doctrine to commercial leases as well as residential leases 

b) some courts have not

I. Right Against Discrimination 

1) Civil rights law generally prohibit refusing to renew a lease for certain discriminatory reasons

2) Some statutes/ordinances require landlord to show good cause for refusal to renew 

J. Affordable and Habitable Housing

1) Philosophical Analysis

a) Personhood theories: ensure stability 

b) Distributive Justice: ensure that lower echelon of society can afford housing 

c) Utilitairianism: greatest happiness for the greatest number 

2) Economic Analysis

a) reduces the availability of  homes (Q reduced) 

b) makes homes unaffordable due to higher rent (P increase) 

c) decreases disposable income

3) Housing market is a dynamic environment;

a) Short Run Effect: Price and Quantity will not be greatly affected b/c supply of 
housing is fixed

b) Long Run Effect: Price and Quantity will be substantially affected b/c the supply curve is completely elastic

i. will shift up by the whole amount.  

ii. must also look at the increase in demand.  

iii. the greater the D shifts (e.g. demand for housing by  elderly), then Q will not be greatly affected.  

4) Possibility: increase in cost + decrease in availability

5) Tradeoff between good housing and available housing 

K. Rent Control 

1) Hard rent control (rigid freeze)

2) Soft rent control (Complex set of regulations that were more flexible )

a) Allowable rent increases 

i. Rate of inflation

ii. Cost increases (cost pass-through such as repairs, improvements)

iii. Hardship provisions (discretionary )

iv. Rate of return provisions(discretionary)

b) Full vacancy decontrol 

i. once tenant moves/vacates, apt can be subject to market rate determination


c) Inter-tenancy decontrol (no restriction placed on inter-tenancy rent increases)

d) Alternative decontrol mechanisms like rent level decontrol

3) Preemption by State Law:

a) In some states, local ordinances that conflict with state law or policy may be declared invalid

b) In other states, constitutional “homerule” provisions protect against state preemption (CA)

4) Economic/Market Analysis  

a) Supply-demand effects:

i. Decrease rate of return lead to discouragement of new construction, reduced maintenance expenses,  abandonment, and conversion to owner-occupied units.

ii. Excess demand for housing leads to reduced tenant mobility, mismatched 
housing, housing, discrimination, and use of non-price devices to ration scarce units (queing not based on  merit, price, instead it is based on the ability to wait in line)

b) Imperfect markets: created due to 

i. Externalities created by neighbor and neighborhood effects 

ii. Highly heterogeneous housing

5) Philosophical/SocialJustifications for Rent Control:


a) Personhood:  homes have more than a monetary value. Rent control serves communitarian values by preserving and stabilizing community structures 

b) Distributive justice concerns for anti-poverty 

6) Political Analysis of Rent Control: 

a) Benefits those of the present “tenant class” at the expense of those who will become tenants later 

b) Operates against those who cannot vote

c) Unjust compulsory transfer of private property (taking)

d) Distortion of property taxes and tax burdens (will take away funds from other things like schools, etc.)

e) Creation of burdensom administrative costs (costs of hiring attorneys)

7) Empirical Studies of Rent Control:

a) Do not significantly reduce amount of new construction of multifamily housing and have ambiguous effects on maintenance expenditures 

b) But, subsidy is not targeted to the poor; allocation of benefits go to non-poor households 

c) Effect on Homelessness is inconclusive. 

8) Constitutionality: Pennell
 

a) Tenant hardship provisions must rationally relate to a legitimate state interest so that it is not a taking

b) court held that provision was not discriminatory nor arbitrary  

i. Both the individual circumstances of the landlord and tenant are considered

ii. Protection of tenants is rationally related to a legitimate state interest.  

c) dissent argued it establishes welfare program privately funded by landlords who have “hardship tenants”

L. Public Housing

1) Constitutional right to shelter?  

a) Federal courts have so far said there is no right to housing in the Constitution.  

b) Even if there is no constitutional right to housing, housing is an important aspect of welfare policy.  



2) Policy Analysis:

a) Permanent home to very poor and disproportionately nonwhite population. 

b) Lack of funding have to structural deterioration and demotion of uninhabitable buildings  

3) Economic Analysis (Ellickson) 

a) diminish aggregate wealth

b) decrease incentive to work

c) diminish the marginal material rewards of wage-earners

d) increases administrative costs and wasteful rent-seeking efforts

4) Possible strategies to try to encourage work

a) no-welfare approach

b) conditional-welfare approach: typically restricted to limited categories or persons

c) unconditional-welfare approach: promises all of its members certain minimal material comforts 



5) Suggestions for legislative reform

a) Supply oriented approach: government subsidizes the rents of tenant for around 20-40 years

b) Demand oriented: Government voucher such that participant must pay no more than 30% of income for rent.

c) Redirect  annual housing subsidy in form of income tax deduction for mortgage interest & property taxes.  

Non-Possessory Interests 

XII.
Nonpossessory Rights in Land - Overview 

A. Advantages:


1) More flexible than conveyance of fees

2) More durable than zoning laws

3) Promote common benefits

4) Promote efficient land use

5) Useful in designing complex residential, commercial, and industrial projects 

B. Disadvantages:

1) Freeze land uses 

2) Distort patterns of development 

3) Burdens can become unreasonable and depress land values

4) Transaction costs 

5) Free-rider and bilateral problems

C. Types of NPI’s:

1) Easements

2) Real Covenants

a) promises between landowners

b) enforceable at law: $ damages

3) Equitable Servitudes

a) enforceable by injunction

b) easier to create and have run with the land

XII. Easements

A. Interests:


1) Right to use or restrict the use of another person’s land 

2) Attached to the land and not to the people; runs to future owners of the land

3) Easement holder may protect rights from interference by third parties 

B. Classification: 

1) Affirmative Easement: 

a) Privileges the holder of the easement to use of another’s land (e.g. right of way)

b) Not necessarily an exclusive right: others can use

i. unless there is a clear intent to create an exclusive easement:

ii. cannot prevent the servient possessor from also using the land


iii. cannot prevent the granting another easement on the same piece of land

2) Negative Easement: 

a) Right to prevent the servient possessor from using the servient tenement in an otherwise lawful manner 

i. e.g. enjoin building that blocks light or Boomer
b) Light, air, lateral support, and flow of an artificial stream. 

c) American courts: cannot obtain a negative easement by prescription

d) Negative easements for light/air may be created by implication under statutes (e.g. solar collectors)

3) Easement Appurtenant 

a) not personal to the original holder; 

b) benefits something specific, usually the neighbor 

c) most states have a constructional preference for appurtenant than easements in gross 

4) Easement in Gross

a) personal to the holder, generally not transferable 

b) include easements to erect and maintain billboards or to lay utility lines 

c) most American courts hold that successors to the servient tenement are subject to the easement 

d) unclear whether it is alienable, devisable, or inheritable ; typically not 

i. In US, commercial easements in gross are generally assignable; i.e. billboards, etc.

C. Repairs: 

1) Generally, the terms of the grant fix the duty to maintain and repair easement 

2) Absent controlling language, owner of the servient tenant has no duty to maintain/repair property

D. Enforcement of Easements:

1) Servient Tenement: Any possessor after notice 

a) even by adverse possession

b) notice = actual, inquiry, record

2) Dominant Tenement:

a) Appurtenant: Any possessor may enforce, where there is a presumed appurtenant if land is benefited

b) In gross: personal to original holder (i.e.  no dominant tenement);is not assignable unless commercial 

E. Express Easements:

1) Creation: 

a) grant conveying an easement;  “I convey a right of way” 

b) by reservation: if A conveyed fee simple to B, but expressly reserved for a right-of-way across land

2) Limitation: owner of easement cannot “materially” increase or create a new burden on the servient tenement

a) e.g. if traffic on the road is now significantly greater than when easement created

3) Changed Circumstances: Faus v. City of LA 

a) Easements are assumed to intend to accommodate future needs / changed economic/technological conditions

b) Conversion of right of way does not destroy easement if it provides a more efficient and publicly beneficial means to achieve the deeds’ underlying and main purpose 

F. Easements by Operation of Law: 

1) Easement by implication 

a) Common ownership;  (two parcels under single ownership at time of subdivision)

b) Permanent or continuous pre-subdivision use across servient tenement 

c) Apparent use upon reasonable inspection 

d) Reasonably necessary easement / reasonably contemplated use

2) Easement by necessity   

a) Parcel becomes landlocked from public road and unusable w/o adequate access

b) Both servient and dominant owned by single owner at the time of conveyance giving rise to necessity 

c) Standard of Necessity:

i. many states require reasonable necessity (cost of using or building alternate routes must be considered)

ii. some use standard of strict necessity (easement is the only possible means of access)

3) Dormant easement by necessity? If grantee had alternative access at time when parcel conveyed, but then access was later revoked leaving parcel landlocked.  

a) Prior conduct of the parties

b) Foreseeable changes in the dominant tenement’s use 

4) Reese v. Borghi


a) Right of way arises by operation of law when strict necessity arises from being landlocked 

b) dominant / servient under same ownership at time of  conveyance giving rise to  necessity  


G. Easements By Prescription 

1) Analogous to adverse possession, but more flexible

2) To acquire, use must be:

a) Actual 

b) Adverse

c) Open and notorious 

d) Continuous and uninterrupted for the prescriptive period  (CA= 5yrs) 

3) Claimant’s good faith is irrelevant

4) Tolling and tacking of successive adverse uses follow the adverse possession rules

5) Exception: Can’t get a negative easement by prescription 

a) Some statutes prevent blocking of solar panels

6) Statutory Exceptions

a) CA Civil Code 813: owner may record a description of land and a notice that any use is by permission 

b) CA Code 1009: if sign posted reading “right to pass by permission”, could not ripen into easement by prescription

7) Neighborly accommodation doctrine: Finley v Botto
a) permission, neighborly accommodation removes adverse claim

b) assuming no neighboring accommodation, factors that create an easement:

i. passageway lying over and along the boundary between lots

ii. used w/o interruption b/w adjoining owners for full prescriptive period, for common purpose

iii. no oral agreement for such use 

H. Conservation Easements:

1) Affirmative obligations or negative restrictions 

2) In gross because they benefit the public-at-large and not any particular piece of property

3) Successors subject to the conservation easement 

4) Doctrine of changed circumstances, generally does not apply 


5) Competing Social Policies: 

a) Inhibit best use of land  

b) Potentially perpetual in duration

c) Can prevent further development 

d) Difficult and costly to enforce

I. Remedies Against Breach of Easements: 

1) Damages

2) Injunctive Relief

Termination of Easements: Owner of servient tenement may not revoke the easement at will or interfere with use

1.
By Expiration (expire just like possessory interests expire)


a.
End of designated period


b. 
Occurrence of the stated event (if defeasible easement)


c.
When necessity ends, (if created by necessity)


d.
Non-use, unless recorded (if state w/ marketable title acts)

*
Generally, equitable doctrine of “changed conditions cannot be invoked to terminate easement


Exception: if easement relies on the structure on the servient tenement, it expires upon its destruction

2.
By Easement Holder 


a.
Release:
easement holder transfers his interest in the easement to the owner of the servient tenement 


b.
Abandonment: When holder stops using  easement and manifests intent to abandon



1.
Oral statements



2.
Actions inconsistent or interfere w/ use of easement 



3.
Temporary or partial interference = not sufficient basis to find abandonment 



4.
Non use?




a.
CA considers abandonment after 20 yrs of nonuse




b.
Many jurisdictions hold it is sufficient to find abandonment of an 
easement by prescription 


c.
Estoppel if:  



1.
Words or conduct of holder indicate intent not to use



2.
Servient owner reasonably relies on holder’s representations  AND



3.
Servient owner has material change in position 


d.
Excessive use



1.
Only applied by few courts 



2.
Most states, would terminate a profit for excessive use 

3.
By the Owner of the Servient Tenement:


a.
Merger: Servient owner acquires the dominate tenement (or vice versa) 


b.
Sale to BFP if the grantee meets the requirement of the recording act (b/c BFP have not notice otherwise)



Exception: If acquired by prescription, easement is effective against even BFPs w/o notice 


c.
Prescription: Owner of servient tenement may acquire easement by prescription 



1.
Block holder from using easement or 



2.
Demonstrate exclusive control for the prescriptive period

4.
By Third Parties: 


a.
Condemnation (e.g. when government agency takes it by eminent domain)


b.
Tax Sale (but difficult to support b/c property assessed according to market value, discounting easement)


c.
Mortagage? Easements before execution of mortgage not terminated upon foreclosure, if created after 


execution;  then it is terminated (Majority)

Real Covenants 

*Created by contract through an express instrument and subject to statute of frauds

Interests:
1.
A promise to do or refrain from doing something




2.
Connected to land in a legal significant way, enforceable by money damages 

Differences from easements: 

1.
Affirmative act (e.g. pay rent, trim the trees) or restriction

2.
Negative easements are generally limited to easements for air, light, support and flow of artificial stream; 

3.
Applies only to covenantor or successors (not to adverse possessors or tenants who don’t succeed interest)

4.
In contrast, adverse possessor or tenant of servient tenement must respect an easement

What type of agreement is this? 

Does the benefit run with the land?  

Intent?

Vertical Privity?

Touch and Concern? 

Does the burden of the real covenant run with the land? 

Intent?

Vertical Privity?

Horizontal Privity?

Notice?

Touch and Concern?

Burdens: 
Requirements for burden to run to successive owners of the covenant’s estate

1.
Intent:


a.
Express reference to assigns or successors or 


b.
Circumstances surrounding the agreement or 


c.
Touches and concerns the land (most courts conclude intent) 

2.
Vertical Privity: between covenantor and subsequent landowner (contract notion)


a.
Same estate is succeeded


b.
Same interest (successor could acquire smaller portion of land) 



[not application to tenant nor adverse possessor]

3.
Horizontal Privity: between  original covenantor and covenantee



a.
Restrictive definition:  simultaneous interests in land (landlord- tenant; servient-dominant tenements)


b.
Majority/More Liberal approach: 
created simultaneously with a transfer of an interest in land  (in 











connection w/ conveyance of a fee)


c.
Some have abolished the requirement for horizontal privity b/c restrictsability to create real covenants

4.
Touch and Concern:  Physical use or restriction relates to land (e.g. repair/maintain land)


a.
Rationale: Safeguard individual freedom from restrictive personal promises of others


b.
Efficiency Rationale:
Ensures  land used most effectively;  eliminate transaction cost of renegotiating


c.
Paying rent touches and concerns the land (most courts)


d.
Restricting competing business activity touches and concerns (most courts) 


e.
Payments to purchase insurance, repay security deposit or homeowner’s dues (modern trend)

5.
Notice: 


a.
Actual  Inquiry (assumes that you will actual check around)


b.
Constructive Notice (should have been able to know obvious restrictions) 


c.
Record (Actually written and discoverable)

Benefits: Requirements for benefits to run to successive owners of the covenant’s estate

1.
Intent

2.
Touch and Concern same as above

3.
Vertical Privity


a.
Traditional Rule: Successor has succeeded to the same interest as the original covenantee


b.
The Restatement: weakens the requirement to include any possessory interest (subtenant)


c.
But cannot be acquired by prescription

Remedy for Breach of Covenant:

damages only

1.
Traditional Rule: Many states enforced real covenants at law even though changed conditions defeat  original 





parties’ intent or make purpose of covenant obsolete (industrialization) 

2.
Modern Trend? Various states held doctrine of changed conditions  as a defense to a claim for damages

Termination of Real Covenants:


1.
By expiration or upon some condition, if so designated


2.
Passage of statutorily fixed period of time unless renewed (in some states)


3.*
Formal release (which may have to satisfy statute of frauds) 


4.
Effective waiver of the right to enforce covenant 


5.
Condemnation, Merger,  Sale to BFP,  Marketable title act


6.
*Generally,  changed circumstances cannot be raised as a defense for real covenants.*

Eagle v Gross
Covenant touches and concerns the land if  the purpose and effect of the covenant substantially 




alters the legal rights  of the ownership of land (e.g. being completely waterless v having 





seasonal supply of water)

**
D could have argued changed conditions for equitable servitudes.  But since Eagle brought suit for real 
covenant,  D wasn’t to bring the equitable defense of changed circumstances.

Equitable Servitudes

Purpose: more flexible means of preserving residential characters of neighborhoods:

1.
Equitable remedies

2.
Enlargement of negative easements  

3.
Expansion of burdens of real covenants that run

Tulk v. Moxhay
Replaced contract theory with  property theory of “equitable servitude”,dispensing the privity 




requirement  and allowing  the affirmative covenant to maintain tract as a garden and negative 




covenant not to build

Burden 

1.
Touch and Concern: same as the touch and concern requirement for real covenants

2.
Notice: 


a.
Actual, constructive, or record.  


b.
A uniform appearance of a neighborhood puts the purchaser on constructive notice


c.
Exception: no notice is required if  person against whom enforcement is sought is donee, heir, or devisee

Benefit

1.
Touch and Concern

2.
Intent

Remedy: 

1.
Injunctive relief

2.
Exception: If covenant was to pay money, courts will not order payment, but will impose a lien on property.

Equitable Defenses: 

1.
Waiver, laches, unclean hands and estoppel

2.*
Doctrine of neighborhood change (changed conditions);no longer possible to fulfill  parties’ original intent.  

3.
Violates public policy


a.
e.g. restrictions create monopoly or unreasonable restraint on competition;  bias against mentally disabled.  


b.
States can protect  important public purposes by reasonable and appropriate means 

4.
Violates constitutional protections  (e.g racially 
restrictive covenants or  restrictions of  speech) 

Other Methods of Termination: 

Release, condemnation, merger, sale to BFP, marketable title act

Bolotin v. Rindge
If the original purpose of the covenant is not obsolete (deed restriction to preserve tract as a 





fine residential area) and if the restrictions still benefit the defendants,  it will be enforced 





even though the unrestricted use of the property would be more profitable to its owner.   

*
Majority applied personhood principle of honoring the rights of neighborhood  instead of utilitarian principles


No focused on maximizing utility. 

Applying Equitable Servitudes to the Calebresi/Melamed framework:  Who Gets the Entitlement?

Common Law: 

Equitable Servitudes 
Property Rule
Liability Rule

Dominant 

Tenement
Covenant Restriction

(no changed circumstances)


Servient

Tenement 
1.Changed conditions: substantial hardship to servient tenement (property would not be valuable w/ restriction)

AND 

2.)Restriction no longer fulfills original purpose 

-------------------------------------------

Racially restrictive covenants are never enforceable

Under certain circumstances, restriction relaxed if against public policy 


Massachusetts Law: 

Equitable Servitude
Property Rule
Liability Rule

Dominant 

Tenement
Covenant Restrictions

(no changed circumstances) 

1)  common scheme w/ majority approval
§30 Actual and Substantial Benefit and

1)Changed neighborhood or

2) Inequitable conduct by dominant tnmt or

3) Dominant ten no longer in common plan

4) Restriction impedes efficiency of land or 

5) Inequitable or not in public interest

Servient 

Tenement
§27: restrictions greater than 30 yrs unless:       

        common scheme 

§30: no actual, substantial benefit to dominant tenement (B of P on servient)

------------------------------------------

Racially restrictive

Against Public Policy


**
Statutes may impose different rules from common law; e.g. using liability rule to lesson  hold out risks that 
undermines efficient use of land/negotiation and allow interests of neighbors and developers to be balanced

Special Problems of Homeowners’ Associations 

1.
Enforcement of fees


a.
Cannot enforce a real covenant in law b/c not in privity with  original covenantee (developer)


b.
Monthly assessments does not seem to touch and concern the land 


c.
Owns no property, thus claims a benefit in gross (not enforceable in equity according to English Rule)

Benefits of covenants held in gross:

English Rule:



1.
Burdens to provide a benefit in gross do not run with the land (monthly fees to Ass.) 


2.
Land should be benefited in appurtenant in order for the burdens to be enforced onto successors 

Many US Courts:
Permit the enforcement of negative covenants (although it provides a benefit in gross) in equity

Burdens of covenants held in gross:

Most courts allow the benefit to run even when the burden is held in gross (burden of Ass to repair/maintain)

Resolution of Doctrinal Problems:

Neoponsit
Homeowners’ association could enforce the benefits as “agent, representative, proxy  of homeowners.  

2.
Nonreciprocal covenants: 


a.
Grantor conveys land w/ negative restrictions but does not restrict grantor’s remaining land 


b.
Subsequent purchasers may enforce against prior purchasers, b/c  benefits to G run to successors


c.
Previous Purchasers may not enforce against subsequent purchaser if benefits not expressed to run


d.
[Restatement]  previous purchases  =  third party beneficiaries

3.
Non-Uniform Requirements: 


a.
Developer may forget or even purposefully decide not to include the restrictions in later sales. 


b.
The court could decide whether reciprocal restrictions are implied 


c.
If implied, still have to meet requirements of notice and touch and concern

Turner v. Brocato
Test of intent to impose uniform and reciprocal negative restrictions:


1.
Common plan or uniform scheme of development evident through conduct, conversation, correspondence


2.
Restrictions are for the common advantage and benefit of all who purchase 


3.
Reliance on the enforcement of such restrictions and  consideration paid

Proposals for the Reform

1.
Enforcement of all servitudes by Equity/Property Principles to promote efficient and flexible use of land


a.
Eliminate  arbitrary and restrictive requirements of  privity


b.
Extend restrictions trespasser/adverse possession 


c.
Allow changed circumstances doctrine


d.
Judicial procedures can facilitate due to  high administrative costs and hold out problems arising out of


b.
Statutory Procedures could reduce litigation and negotiation costs and increase flexibility by:



1.
Limiting of duration of benefits



2.
Allowing for termination of obsolete servitude by majority vote  (versus unanimous) 



3.
Methods to release/terminate servitudes by application and compensation

2.
Alternatives to  Touch and Concern requirement:


a.
Limit time and specify servitude such that they are geared to the expected life of the land development


b.
Presumptive-renewal method preferable if  period  is shorter than the expected life of land development

Modern Uses of the Touch and Concern Doctrine:
Changes in resources and culture affect the legal background of  restrictions.  Monetary obligations that should not be enforced are captured by the other rules, e.g. those stated in § 3.5 on indirect restraints on alienation lacking rational justification and §3.7 on unconscionable.

XV.
Theories of Democratic Governance:

Pluralism
(predominant)

1.
Patronage system

2
Conflict and compromise  b/w self-interested groups over scarce  resources

3.
Small municipalities  more vulnerable to factions 

4.
Judicial review of municipalities’ decisions good

Republicanism:

1.
Debate, discussion, and collective decision making to discover common good

2.
Participation and interaction and direct democracy

3.
Exclusion of outsiders or relatively powerless

Economic Theory  


Public Choice Theory: “Cynical pluralism”

1.
Legislation = self interested 


a.
Too few public goods


b.
Too many rent seeking law

2.
Costs and benefits not evenly distributed


a.
Free rider problems


b.
Highly biased demand for legislation 

Tiebout Hypothesis 

1.
Efficiency promoted by:


Interjurisdiction competition to attract citizens  (strong tax base, create jobs, foster desirable environment)


Voter mobility

2.
Assumes  no interjurisdictional externalities 

XVI.
Mechanisms for Land Use Regulation 

Zoning Ordinances

1.
Policy Analysis


a.
Subject to individual preferences


b.
Discover common good


c.
Allow property owners to plan for future


d.
Lower taxes, enjoyment of open land, preservation of  social values, prevention of environmental problems

2.
Economic Analysis:



a.
Decrease collective action problems due to high transaction costs 


b. 
Correct market failures due to externalities

3.
Philosophical Analysis


a.
Personhood theory that character of the neighborhood are non-fungible and irreplaceable


b.
Promote efficient land use

Euclid
Presumption of deference. The zoning ordinance would be set aside only if it is clear that the city 



council’s action has no foundation in reason  and is a mere arbitrary or irrational exercise of power 



having no substantial relation to the public health, morals, safety or welfare.  

Variances

1.
Owner has burden to show that


a.
Unnecessary hardship; land as zoned cannot yield a reasonable return


b.
Due to unique circumstances and not general conditions in the area



c.
Use will not alter the essential character of the locality 


d.
Nonconformance won’t undermine purpose and won’t hurt neighbor

2.
Courts tend to impose stricter substantive criteria and procedural obstacles for the approval of use variances 

3.
Suggestions:


a.
Allow the nonconforming use to last only for certain time


b.
Restrict business from expansion, repair or remodel

Conditional use permits

1.
Municipality has burden to show reasons for denial b/c nonconformance is presumptively allowed

2.
Easier to obtain than variance b/c legislature already anticipated/ determined

Zoning Amendments 

Strategies:
a.
Build public support /mobilize voters




b.
Apply for variance




c.
Try to rezone through city council 

1.
Amendment by legislature


a.
Every zoning enabling act permits the local legislature to amend the zoning ordinance


b.
Common standard of review:
Whether the regulations have no reasonable relation to the public welfare

2.
Ballot Measures 


a.
Subject to popular control



1.
Lack expert analysis/rational decision making 



2.
No leeway for compromising



3.
Power check on political and legislative institutions and individual preferences


b.
Some courts hold that zoning amendments are administrative and thus not proper  for ballot 


c.
Some states:
Subject to closer judicial review that legislative enacted amendments 

3.
Consistency w/ General Plan


Most courts: have decline to imply a consistency requirement in the absence of a statutory mandate. 

4.
Spot Zoning 


a.
Court normally will defer to  local legislature’s decision to amend, but will carefully scrutinize ad hoc 



rezoning if it injures neighbors and favors the owner



1.
Difficult to predict;  defeat neighbors’ expectations w/o compensation



2.
Politically driven;  may be subject to corruption


b.
Court will weigh it against wider public benefits of the zoning 

5.
Downsizing (permitting only less intensive uses)


a.
Taking argument? Still some economically viable use of land


b.
Doctrine of vested rights:
landowner not subject to zoning revisions if issued a permit before rezoning

6.
Contract Zoning 


a.
Formally, a city cannot make a contract, but as a practical matter, cities often negotiate 


b.
Most courts:
more tolerant when landowner agrees unilaterally to restrictions and city later rezones w/ 


those restrictions;  city is not legally committed


7.
PUDS


a.
Although subject to  municipality’s PUD ordinance, specific conditions are negotiated


b.
Highly individualized; allow for the conservation of open spaces, reduce cost of building roads/utilities


c.
Permit flexibility, innovation, variety, improved housing,  employment, shopping suitable in area 


d.
Some problems:  transaction costs, inadequate information, collective choice problems

Conflict of Interest, Corruption, and Bargaining 

1.
Conflict of Interest Statutes require decisionmakers either to reveal conflicts of interest or recuse themselves

2.
Should courts review the motives of councils voting amendments? Considerations:


a.
Legislatures are elected and accountable to voters


b.
Adjudicative or Legislative function

Schemer
Standard of deference unless the council lacked power to amend, illegally exercised power, or 




committed fraud (hiding interest) b/c it took view of amendments as legislative acts;  






recommends disclosure of interests




Dissent interprets fraud as the casting of a vote by a financially interested councilman

Fleming

Standard of “appearance of fairness”:  Court is to ensure that process is fair and everyone is 





heard/able to defend b/c it  takes on an adjudicative process:  1)
adjudicate b/c rights of owner and 



opponents; 2) greater impact on one group of citizens and 3) has localized applicability; 




Recommends recusals

Exactions

1.
Subdivision Exactions (dedication of public infrastructure)


a.
For off-site dedications, most courts require that they be reasonably related to development 


b.
Absent statutory authorization, many courts strike down exactions of -in-lieu fees 

2.
Impact Fees (to help finance municipal facilities required by result of development) 


State courts generally upheld them so long as there is an adequate relation b/w fee and burdens imposed

3.
Linkage Programs (presumes that new commercial development will create new demand for housing) 


a.
Developer pay fees reflecting cost of housing construction or provide housing directly 


b.
If there is adequate authority (in statutes),  courts have upheld them so long as city can demonstrate 



rational connection b/w fee and social problem

4.
Inclusionary Zoning


a.
Developer builds a %age of units for low/moderate income families in exchange for relaxation of land use 


requirements i.e. density limits, street widths, etc.  


b.
Some state statutes expressly authorize municipalities 

Constitutional Analysis: 


Required dedication must be related both in nature and extent to the impact of the proposed development ,  otherwise, it is a taking :  Nexus Test:  Nollan and  Rough Proportionality Test: Dolan 

Economic Analysis 


a.
Induce more efficient use of infrastructure  (prevent building too many commercial buildings) 


b
Mitigate negative effects of development by internalizing costs of harms


c.
Allows for creative attempts to resolve  


d.
Linkage Programs/Inclusionary Zoning may increase housing price of limit housing; not benefit poor

Policy Analysis


a.
Redistribute wealth from developer (thus a taking) 

c. Encourages government to overregulate or sell development rights too cheaply 

Nuisance and Strict Liability 

1.
Hold pollutors strictly liable 


a.
Reduce pollution and increase global efficiency by raising costs


b.
Technology-Forcing: Incentive to develop (or purchase) environmentally superior technologies 


c.
Loss spreading: Spread costs of pollution among the consumers of polluting company’s products


d.
Moral Rights to a Healthy Environment and Compensation 


e.
Reduce Judicial Burden: Reduce transactions costs of determining liability

2.
Against Strict Liability:


a.
Least cost avoiders are usually the neighbors 


b.
Reduce or destroy P’s incentive to avoid harm more efficiently


c.
External Benefits come from polluting activity: 


d.
Fault should be the basis for liabilit and prevent “Windfall recoveries” for Ps


e.
Transaction Costs of Litigation and Insurance


Property Rule

(low transaction costs)
Liability

(high transaction cost)

Property Owner
Unreasonable Conduct

1. Intentional and 

Harm > Utility §826(a)

or

2. Unintenional, negligent, reckless, abnormally dangerous   §822

[Injunction]
Harm < Utility §826(b)

Harm serious but external benefits

Large # of property owners

Unclear how to allocate entitlement Boomer [permanent damages]

Polluting Neighbor
Reasonable Conduct

1.Non-substantial invasion

2.Intentional  but

Harm < Utility 

[Compensation feasible ] 
Coming to the Nuisance

Spur

[market value easy to determine]

*Liability Rule: Given entitlement, but forced to deal w/ other and forced to accept minimum determined by court

Was operation intended to cause people to feel sick or was done with knowledge of its certainty? 


At the time operation began? 


At time that people go sick?


If it was intentional,  is the harm greater than the utility? 


Gravity of harm?


Extent of harm?


What’s the value of the invaded interest? 


Is the activity suitable for the locality?


Do we need more information?  What is the locality like now ?


Are they doing everything they can to prevent?


Is there any way to solve neighbor’s needs?

What problems will arise if neighbor tries to negotiate?  


Free-Rider Problem?


Hold-out Problem?

Who should get entitlement? 


Can affected neighbors be determined? Can true valuations be determined?


High transaction costs? Who is lease cost avoider? 

How should it be enforced?

Private Nuisance 

Activity that causes substantial invasion w/ the private use/enjoyment of land that is either:

1.
Intentional and unreasonable 


a.
Undertaken to cause the harm or if it is substantially certain to cause harm


b.
Unreasonable if Harm ‹ Utility of actor’s conduct §826(a)

Gravity of Harm
Utility of Conduct 

Character of harm


Extent of harm
Seriousness of harm

Social value of invaded use
Social value of conduct

Suitability of invaded use to locality
Suitability of the conduct to the locality

Burdens of avoiding the harm
Impracticability of preventing invasion if act continues

If Utility >Harm, can still be nuisance if harm serious and defendant can afford to pay those damaged §826(b)

*
External benefits like vaccines

2.
Unintentional and otherwise actionable due to 


a.
Negligent or reckless conduct or


b.
Abnormally dangerous conditions or activities - strict liability  §822

3.
Property interest that is affected or alleges bodily harm as a result of the activities complained of.


a.
Environmental Degradation:
Some courts used the “substantial invasion” requirement to deny recovery 


if interference does not result in tangible physical changes in land or easily measured economic harm


b.
Some states have expanded basis for nuisance liability to include threats to health

Public Nuisance 

1.
Unreasonable interference with a right common to the public


a.
Health,  safety, peace, comfort and convenience of public


b.
Proscribed by a statute, ordinance, or administrative regulation


c.
Consists of a continuing nature or permanent/long-lasting effect that actor knows or has reason to know 


d.
Usually brought to suit by public official 


e.
Private individual has standing only if injury was different in kind



1.
Land is unique 



2.
Representative of general public or member of  class action [Restatement]

McKeesport
Since health was not imperiled by coal mine producing smoke and vapors, utility outweighed harm

Boomer

Property Owner, Liability Rule III: Permanent damages to P which would compensate for total 



economic loss to present and future property interests instead of injunction, b/c cost was 






disproportionate to utility of injunction

Assignment of Permanent Damages
May provide incentives to advance negotiations for pollution easements.

Effects of an Absolute Injunction

May lead to unjust enrichment of P who would extort settlement payments

Judicial Balancing of Equities 

To determine between the types of injunctions:










1.
Absolute prohibition










2.
Land use accommodations










3. 
Technical requirements (conditional injunctive relief--pay or improve)










4.
Operational controls (e.g. limitations on level or hours of operation)
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