Finders' law TC  "Finders' law" \l 1 
 An owner of property does not lose title by losing the property.  A finder, however, has a better claim than all but the true owner.  

Finder voluntary bailee w/ duty (by statute in some j'dictions) to advertise for TO; can claim costs of caring for found goods & any reward offered

If find property in course of emp't, may or may not be able to keep.

Owner of locus has better claims to found property than trespasser (unless trespass trivial)

Treasure trove if it looks like it was hidden w/ intent to reclaim, property probably goes to the finder in US, to the state in Britain

Mislaid, lost, abandoned Finder has no right to mislaid property.

Finder or owner of locus may have a right to possess lost property (banknotes in the shop - went to finder bekuz but for him owner of locus never woulda known of them)

Owner of locus probably has best claim to abandoned property.

Prior possessor has superior claim to subsequent possessor 

true of both real & personal property

true of goods acquired through theft or trespass (Anderson ) [theoretically: Helmholz sez in practice judges typically rule in favor of honest possessors]  

only if pp exercised some care & control over property  (Hannah v. Peel)

Winkfield doctrine if possessor has paid someone other than TO for property, he is not liable to TO whose action lies w/ person pd.  (in Armory, if TO showed up he could not recover jewel fr. goldsmith but trover recovered by chimney sweep).

Possession: exercise of sole control with intent to keep -- merely marking an object then leaving it does not qualify.  

Constructive possession: possessor occupies part of real property or unknowingly controls personal property (lost object, eg).  Stuff found in the soil usually belongs to owner of real property; stuff found laying about on the surface may go to owner of real property but may go to the finder.

Cases: Hannah v. Peel -- finder's possession trumps owner-of-locus's possession because owner-of-locus never occupied building in which brooch found (never exercised care & control).

Anderson v. Gouldberg -- trespassing timber cutters had better claim than miller

Armory -- chimney sweep who found jewel had better claim than jeweler's apprentice

Adverse possession TC  "Adverse possession" \l 1 
 If an owner does not sue to eject someone claiming title to his property within the statutory period, the claimant acquires title relating back to the time of entry. 

Elements
1) actual entry giving exclusive possession (by one person or a group)

constructive possession: under color of title, occupying part can give title to everything described in faulty instrument if occupied reasonable proportion .  (CA CCP §322: occupying one lot in multi-lot tract, get only that lot.)

prior possessor has better claim than subsequent & can sue to eject; 2 possessors w/ faulty deeds: one w/ 'better' title get unoccupied part

2) open & notorious -- constructive notice to reasonably attentive owner (Marengo 1937 - possession of a cave not open & notorious)

3) without owner's consent and under claim of right 
Tests: objective -- without permission & with the appearance of ownership

subjective -- must demonstrate intent to take

good-faith belief of right to be there; oral or written instrument (color of title - required in some states).

bad-faith/aggressive trespass (rarely required but demanded in Van V'burgh)

4) continuous for statutory period

interruption -- Until ejected, adverse possessor has all rights of prior possessor to eject and to transfer interest, but until takes title does not have better claim than owner.  

Owner can interrupt by entering with open & notorious intent to retake or by starting eviction. 

"Use consistent with character of land" makes sporadic use ≠ interruption.
tacking -- adverse parties who transfer claim & continuously possess for statutory period OR

one AP, series of titleholders

disabilities -- insane incarcerated infant (in CA, not incarcerated -- statolim doesn't start 'til disability removed or after 20 yrs.); disability must be in place at time of entry; can't be tacked

statolim marks pivot at which law's protection of owner's rights tips to favor possessor

[Personal property: statolim doesn't start 'til owner discovers loss (Georgia O'Keefe)]

5) some states (incl. CA) AP must also pay property taxes

New title of the same type held by dispossessed party; relates back to time of entry.  Can be transferred by deed, will, or intestacy, but it cannot be recorded until the adverse possessor brings a quiet-title action against the former owner. 

Interests not affected by adverse possession: future interests (if land occupied belongs to someone as a life estate only, eg, the holder of the reversion or remainder can't lose title unless the life estate ends and the adverse possessor hangs on for another statutory period; holder of future interest can sue to eject AP); liens, easements; government land.

Improvements common law rule = belong to owner of locus (modern trend is toward compensation).

Encroachments cts. tend to weigh harm done TO against cost to AP & let trivial encroachments slide

Boundary disputes: state of mind typically matters (good faith); intent to retake should be demonstrated to effect interruption

Agreed boundaries: oral agreements betw. neighbors can est'sh boundaries

Acquiescence: laches; eventually -> implicit agreement

Estoppel: one neighbor declares or acts as if to demarcate boundary and other changes her position in response; first then estopped fr. changing and second estopped if she stood by while other spent money to est'sh boundary

Cases: Van Valkenberg -- guy used the property for more than stat. period but never explicitly claimed title; Howard v. Kunto color of title: summer homes one lot off.

Possessory estates TC  "Possessory estates" \l 1 
Measured by duration.

For all possessory estates other than f.s.a., there's a future interest. 

Hierarchy of estates: those that don't revert tops  

Statute of Frauds : a written instrument is required to convey interests in real property (leases of less than a year usually excepted).

Restrictions in a coveyance: statement of purpose: non-binding clause

covenant: see servitudes below

condition subsequent: does not lead automatically to forfeiture

natural termination: automatic forfeiture when condition breached

Leaseholds[treated below]. 


Future interest: reversion or remainder

Fee tail doesn't exist any more: ownership through bloodline [reversion or remainder if line dies out]

What if conveyance has fee tail language?  States have 3 approaches, first 2 by statute:

(1) Creates fee simple w/ any attempt to create contingent remainder struck 

(2) Fee simple w/ contingent remainder valid if & only if first taker dies w/o surviving issue.

(3) Life estate w/ fee simple remainder to issue

Fee simple (real property only) an estate with the potential of lasting forever 

- alienable (restraints on alienation invalid in fees; common in leases)

Objections to restraints on alienation:

- limit marketability & make property unavailable for "highest & best" use

- concentrate wealth

- discourage improvement

- limit creditors' willingness to lend/capacity to recover

Types of restraints:

- disabling: bars grantee fr. transfering his interest

- forfeiture: attempt to transfer -> forfeit of property

- promissory: promise not to transfer enforceable as contract in law or equity (ok in leases)

Restate. 2d sez partial restraints on alienation of fees may be ok.  In CA, partial restraints on alienation not generally permitted: Witkin Summ. v. 4 §408: deeds & devises restricting alienation to a class of people or w/in a period of time VOID.  Civil §711: "Conditions restraining alienation, when repugnant to the interest created, are void."

- devisable

- descendible conveyance that purports to limit inheritance to particular class of heirs creates fee simple heritable by heirs generally

Heirs: after spouse's cut, issue & further descendants take to the exclusion of all others.
Adopted children take as natural & may take fr. bio parents as well; illegits inherit fr. Ma & (if paternity acknowledged or proven) fr. Pa.

If no surviving issue then to parents; if none, sibs & their offspring (in all j'dictions).

If no familial heirs, escheat to state.
1) absolute -- potentially infinite duration

fees  (cont'd)

2) subject to condition subsequent -- might end at will of future-interest holder after a specified condition met.  (What is the condition?  Broad or narrow construction?)


Language creating f.s.s.c.s.: something like ", but if . . ., " ", upon condition that ______ never happen there," or ", provided it's used for _____."

+ specified right of entry/executory interest or courts may construe as covenant
Future interest: right of entry [ltd to 30 yrs in some states], executory interest [subject to RAP]

 subject to executive limitation --If future interest attached to  possession scs = e.i., then estate called fs"subject to executive limitation."

In CA, all limited fees scs w/ 5 yr. limit per breach to exercise right o' entry

3) determinable -- will end automatically if a specified condition met.  (What is the condition?)

Language creating f.s.d.: "so long as ," "until," or "while" (words w/ durational aspect - distinct fr. covenant language)

Future interest:  possibility of reverter [ltd. to 30 yrs. some states], executory interest

Abolished CA attempt to create -> fsscs & "right of entry" w/ 5 yr. statolim on exercising
Defeasible fees compared to covenants: right of enforcement can be given to 3d party in fees but not covenant; remedy for breach of condition forfeiture, breach of covenant is injunction or damages.  (Cts. don't like forfeiture.)

Life estate for life of grantee or pur autre (if holder pur autre dies before autre, heirs or devisees take for duration of autre)

Can be determinable or subj. to condition subsequent (any estate can be) but no longer likely to be subject to restraint on marriage which are repugnant to the common law.  An attempt to grant an estate until marriage ok if it looks like the intent is to provide support 'til marriage, not to prevent marriage.  Cts may prefer determinable language ("so long as").

Can end before measuring life for waste (active or passive; can include failure to pay taxes) 

Limited restraints on alienation permitted - absolute restraint void, but forfeiture ok (Rest. 2d) 

Future interest: reversion or remainder

If life estate and next vested estate in fs come into the hands of one person, contingent interests wiped out.   [life estate in fsa; contingent rem. -> life estate assigned to grantor who holds reversion -> no more contingent remainder]

Cases: White v. Brown [TN; Chrysler]: in lieu of life estate, ct. construes fee simple with invalid restraint on alienation; Baker v. Weedon [Corinth]: holder of life estate wants to sell & remaindermen object; ct. sez no judicial sale bekuz no necessity.

Future interests TC  "Future interests" \l 1 
For all possessory estates other than f.s.a., there's a future interest. 

When a future interest is sure to happen, it's called "vested."  

Retained; can't be created in 3d party:
reversion grantor conveys vested estate of lesser quantum than s/he has so the property will come back automatically if it comes back at all.  All reversions are vested; alienable, devisable, descendible.

possibility of reverter grantor conveys determinable estate of the same quantum (if the determining condition met, the property will come back to owner automatically). Duration limited in some j'dictions (30 yrs. usually); some require re-recording to retain.

@ common law, passed to heirs but not alienable inter vivos.  Now transferable inter vivos in most j'dictions but in some can only go to holder of possessory estate (release).

right of entry grantor conveys estate subject to condition subsequent and may retake the property if condition arises, may not. Duration limited in some j'dictions (30 yrs. usually); some require re-recording to retain.

@ common law, passed to heirs but not alienable inter vivos.  Now transferable inter vivos in most j'dictions but in some can only go to holder of possessory estate (release); in others attempt to transfer -> forfeit.

In CA, all retained future interests = "right of entry"; must be exercised w/in 5 yrs. of breach (ea. breach starts 5-yr. limit anew)

Created in third party:

executory interest  third party may divest prior possessor either automatically (prior interest determinable) or willfully (prior interest s.c.s.).

Cannot vest in interest until it vests in possession -- by definition, an executory interest is not vested. However, if condition subsequent certain to happen, e.i. may be treated as vested.

Can only divest a vested interest.
remainder  third party will take at the natural expiration of prior possessory estate

alienable, descendible & devisable if conveyance does not require survivorship (a survivorship requirement will not be implied).  Some j'dictions follow common law rule that contingent remainders cannot be transferred inter vivos 

vested remaindermen can sue for waste, partition or acctg; contingent remaindermen cannot in some states

if a condition is inherent in description of the remainder, then it is contingent; if after language creating a vested interest is a divesting clause, then it is vested subject to executive limitation

- contingent: don't know who will take or subject to condition precedent  (in some j'dictions not considered an interest but merely the possiblity of an interest)

alternative: two or more possible takers of contingent remainder & if one vests the other(s) necessarily do not
Following all contingent remainders  in fee simple is a reversion.
 - vested: know who'll take and no unmet conditions; accelerates  into possession when previous estate ends.  

subject to executive limitation: condition attached to remainder & future interest held by 3d party (eg, "remainder to B, but if B does not survive A to C")

Class gifts vest as soon as one member of class ascertained & condition met but
subject to open: not all who may take have yet taken or been ascertained

[exception to common law: rule of convenience - if one member of class ready to take possessory interest, class closes]

Future interest created in third party can go back to grantor, but retains the name it had at creation
Limits on control of future interest TC  "Limits on control of future interest" \l 1 
Old common-law rules
Destructibility of contingent remainders: if it doesn't vest by the time previous estate ends, remainder no good [not much followed now except when life estate and next vested interest come into hands of same party]

Doctrine of Infectious Invalidity: if RAP applies to a conveyance and ct. thinks striking the offending language -> drastic departure fr. grantor's intent, whole conveyance tossed [not in CA]

Doctrine of Merger: if back-to-back estates come into hands of one party, estates merge

Doctrine of Worthier Title: attempt to create a future interest in grantor's heirs creates a reversion [treated as rule of construction rather than of law]

Rule in Shelley's Case: instrument purporting to convey present possessory estate to one party and remainder to that party's heirs actually creates a fee simple in the first party [not much followed now]

Rule Against Perpetuities - Applies to contingent remainders and executory interests (3d party interests not vested).  Does not apply to servitudes; does apply to options except those giving lessor option to buy or renew.

"No interest is good unless it must vest [in interest, not necessarily in possession], if at all, not later than 21 years after some life in being at the creation of the interest."  [Future interests are created at the time of conveyance or the testator's death.]

Validating lives: Must be alive @ time property transfered inter vivos or by will.  In proving a conveyance good, look at persons who affect vesting including the recipient.  If interest will necessarily vest or fail within 21 years of that person's death, the conveyance is good.  (Gotta be human and can't be a corporation but doesn't have to be someone who'll take.)  In utero lives count if baby born alive.  Persons named in an instrument as validating lives must be ascertainable and reasonable in number (40+ has been deemed okay, but 120 not).

If there isn't one suggested by the instrument, then the interest must vest within 21 years.

Class gifts: Not vested 'til every member of the class vested, so if there's some condition hanging out there or the class isn't yet closed look closely. [In CA, cy pres can be exercised to let the gift vest as soon as one taker is ready.]

Rule of convenience: when one member of class ready to take present possessory interest, class closes
Traps: fertile octogenarian -- class of children doesn't close 'til parent dies (Jee v. Audley )[modern presumption is that women over 55 won't bear]; unborn widow -- living person's spouse might not yet be born [in CA, gift to spouse treated like gift to the person, not struck per USRAP]

Exceptions: Gift over from one charity to another

If there is any chance that a gift won't vest or fail in time, then the offending language in the instrument of conveyance must be struck.  

Reforms: Wait-'n'-see -- before declaring a future interest void, see if it vests either in common law period of ML+ 21 or  during life of life tenant or w/in 90 yrs (per USRAP)

Cy Pres -- try to rewrite the offending language to reflect intent or  reduce an age limit to 21

USRAP (adopted in CA) -- Applies only to donative transfers (not sale or options).  Unvested future interests are okay if they're certain to vest or fail w/in common law period OR if it actually vests or terminates within 90 years of its creation.  Can be rewritten @ the end of 90 years to conform to donor's plan and vest.

adopted by 24 states incl. most of 9th C.
abolished as applied to trusts in DE, IL, SD, WI; does not apply to commercial transactions
Concurrent estates TC  "Concurrent estates" \l 1  

Joint tenancy: [Does not exist in all states] Undivided interests & right of survivorship - nothing transfers, but decedent's share subject to estate tax (community property can have tax advantage).  Uniform Simultaneous Death Act sez property distr'd proportionately for simultaneous death.

4 unities: time - simultaneous acquisition or vesting for all

title - same [written] instrument conveys to all (can't arise by intestate succession; adversely) 

interest - ea. has equal, undivided share & identical interest [proportionate shares allowed now]

possession - ea. has right to occupy whole

Any joint tenant can sever without consent or even knowledge of the other(s), thus creating a tenancy in common. (alienable, but not devisable or descendible).  If there are more than two j.t. and one severs, the others remain j.t.

Can be severed accidentally under common law if one j.t. conveys less than entire interest (lease, say) but cts generally find cannot be severed w/out express intent.  (CA requires express intent - Swartzbaugh)
In CA, if j.t. recorded, severance must be recorded to terminate survivorship rights

Creditor can sever through seizure while debtor alive.  (Not after death Harms v. Sprague - if mortgage seen as transfer of title then j.t. severed, but if lien dies w/ debtor.  Most states see mortgage as lien.)

Divorce -> severance by statute in some j'dicitons.

Riddle v. Harmon  (CA 1980) - can sever through conveyance to self 

Swarztbaugh v. Sampson  (CA 1936) - lease by one j.t. does not sever but rent must be shared
Tenancy in common: Proportionate shares; alienable, devisable, descendible (applies to any estate)

No right of survivorship, but unity of possession -- ea. has a right to occupy the whole.  [one can take possession, refuse to share, force sale]

If one tries to exclude others from possession, the ousted tenant can sue for partition.  In kind preferred where feasible (Delfino: garbage b'ness); sale ok if value of property would be significantly diminished by partition & more common these days.

Cotenants are accountable to ea. other for any use that diminishes the property's value: rents & profits received must be shared out proportionately.  Absent ouster, acctg based only on actual receipts, not fmv.  @ acctg, tenants recoup value ofimprovements  & credited for repairs though have no general right of contribution for repairs.  Do have right of contribution for payment of taxes, mortgage.  
Occupying cotenant does not have to pay rent to those not in occupancy (in most j'dictions) but s/he might have to cover all the maintenance costs; @ acctg, value of exclusive possession might be weighed against payment of taxes, mortgage.

 fiduciary duties betw. cotenants arise only if one redeems the property @ foreclosure (deemed to be holding subject to reimbursement) or one adversely claims against others (deemed a fiduciary unless claim so obvious & hostile as to put other cotenants on actual notice).

If it's not clear in the instrument if a joint tenancy or tenancy in common was intended, courts now generally presume the latter.  If it might be joint tenancy or tenancy by entirety, states that preserve t. by e. likely to presume it.  

Tenancy by the entirety:  husband & wife (except in HI where it might be parent & child or same-sex couple) as one with right of survivorship.  

5 unities: time - simultaneous acquisition or vesting for all

title - same instrument conveys to all (can't arise by intestate succession) 

interest - ea. has equal, undivided share & identical interest

possession - ea. has right to occupy whole

marriage - except in HI where reciprocal beneficiaries can be same-sex, parent/child

Cannot be severed except by voluntary act of both parties or divorce.  At divorce, t. by e. --> t. in common.  Hard to reach by creditors (including the tax man) because a creditor can only reach what a debtor can voluntarily assign.  (see NY exception p. 370)

Exists in fewer than 25 states -- in no community property states.

I. (@ common law) H can convey entire estate subject only to W's right of survivorship (if she outlives him she gets it back).

II. (Alaska, AK, NJ, NY, OR) sex neutral: creditors can get @ debtor spouse's share, subject to survivorship.  [joined by MA, MI, NC after Sawada; in MA creditors can reach all but principal residence]

III. (10 states + DC) sex neutral: neither spouse can convey and creditors can't reach for individual debts of either spouse while both alive(in Sawada HI lined up here)

IV. (KY, TN) sex neutral: right of survivorship alienable & reachable by creditors; use & profits during joint lives can't be conveyed or reached [text pp 364-365 out of]

Sawada v. Endo (1977)- transfer to dodge creditors ok (property couldn't have been reached anyway)

Marital property TC  "Marital property" \l 1 
Married Women's Property Acts - by end of 19th c., all common law property states had given married women right to control their own separate property (unreachable by husband's creditors)

A SPOUSE WAS NOT AN HEIR @ COMMON  LAW; now most states make surviving spouse an intestate successor of some interest.

Common law rules on personal property: widow got 1/3 if surviving kids, 1/2 if not; widower got all wife's personal property (except heirlooms which descended by primogentiture)

(@ marriage, man took possession of all his wife's chattel except that touching her person)

Homestead rights - Family home unreachable by creditors & cannot be conveyed w/out spousal consent.  In addition to dower or forced share, surviving spouse & kids can occupy homestead 'til spouse dies & kids reach majority.  Requires kids & registration as homestead before creditors try to reach.  Repealed in CA.

Jure uxoris (hardly matters any more) -- upon marriage, man got use of his wife's real property for their joint lives; could sell or mortgage his interest in it, and his interest was reachable by creditors. If she bore a living child to the man, he got curtesy  upon her death (life estate in her property - worked like dower except she had to bear for curtesy to attach).  

Dower (survives in only 6 states & includes men in 4) - Upon spouse's death, survivor entitled to a life estate in 1/3 of all decedent's fee simple estates.  (Creditors can't touch dower.)

Attaches immediately to freehold estates owned during the marriage & heritable by issue -- if land is conveyed, both spouses must release dower or nonsigner retains 1/3 interest at spouse's death.  

Under modern interpretation, 2 rights usually given to widow(er): (1) if spouse dies intestate, survivor is an heir who gets 1/2 if there're no kids, 1/3 if there are; (2) if survivor doesn't like the will, s/he can renounce it and take a statutory share (usually the same as the intestate share).  

Dower rights don't stick to property like they used to -- now the survivor has dower rights only to property held at death, not to everything held during the marriage.

Forced share (exists in all common-law property states except GA): surviving spouse gets share in all real & personal property owned @ death (usually 1/3-1/2).   [in HI, includes same-sex pairs]

Applies whether or not there's a will.

If dower survives in forced share state, survivor can elect either one.

Duration of marriage not usually a factor (H who dropped dead at the altar) but Uniform Probate Code (1990) factors in length of marriage in its augmented estate concept (supp. p. 85)

In common law property states, couples can't generally contract out of marital obligations by holding property separately.  Prenups are ok in 1/3 of states.

Divorce in a common law state:equitable distr'n of property by ct. no matter how title was held 
Uniform Marriage & Divorce Act (1973) [represents norm of division schemes]: all property & assets belonging to either or both, however & whenever acquired.  Consider length of marriage; prior marriages; prenups; abilities & needs of ea.; custodial duties; presence or absence of maintenance in addition; contribution of ea. to acquisition, preservation, dissipation of estate; contribution of homemaker 

Alimony largely seen as temporary unless marriage has been long & there's not much property to divide

(Lenore Weitzman 1985 study shows equal split @ divorce not necessarily a good thing for W)

Professional degrees & goodwill  can count as property (not in CO - Graham; in NY - Flicka) (text p. 392)

Community property:  Acquired while resident in LA, TX, NM, AZ, NE, CA, ID, &WA.  (No dower, curtesy or t. by the entirety in commprop states; generally no forced share @ death)

Remains commprop when married couple moves (generally recognized in commlaw states).  Acquired outside 8 can -> commprop if both agree when they move to a commprop state.

Earnings during marriage & assets bought w/ earnings belong equally in undivided shares to both.

Separate property = acquired before marriage, by gift or devise; in CA, income fr. separate property remains separate property.

Alienable only to the other spouse.  Agreement of both needed to change community to separate or separate to community.  (In CA, must be in writing.)  Can be conveyed to 3d party only as a whole

Mgr can be either spouse - good faith but not good judgment required; mgr can sell personal & sometimes real property in interest of community.  In CA, mgr can't make gift w/out consent of other; bona fide purchaser fr. mgr. protected.  

Creditors can reach whatever commprop controlled by mgr so if co-manage creditors of either can reach whole. 

Apart fr. community, couples can hold as joint tenants or cotenants; taxes usually lighter for community property.  In  CA, all property considered community to the extent pd for w/ community funds (pro rata).  

Strong presumption that property communal.  (CA Family §2581 @ divorce, commprop unless written deed or agreement shows otherwise; §2650 @ division of community estate, property held jointly or as cotenants, wherever situated & whenever acquired, can be tossed into pot for equal split; §2640 @ division, contributions fr. separate to community estate treated as interest-free loan.)

Quasi-commprop: in CA, immigrant couple's property that would have been commprop if they'd lived in CA when they got it treated as commprop @ death: 50-50 split except real prop outside CA.  @ divorce: 50-50 split everything that wouldabin commprop.

@ divorce, equal split of commprop CA, NM, LA; equitable WA, ID NV, AZ, TX

CA Family Code §2641: community to be reimbursed for its contributions to education that substantially increased earning capacity; reimbursement reduced if community has benefited fr. the education

No survivorship -- devisable.  (If intestate, survivor takes decedent's 1/2 CA)

@ death, law of decedent's domicile governs disposition of persprop; law of land governs its disposal

Generally, nonworking spouse gets share commensurate w/ length of marriage (5 yr. marriage -> 1/2 5yr's earnings)

Uniform Marital Property Act (adopted WI): property acquired during marriage through earnings = marital property.  Shared 50-50; interest vests right away.

@ divorce, split per state law (usually equtiable)

@death, survivor gets 1/2 & decedent's heirs, assigns get 1/2

Leaseholds TC  "Leaseholds" \l 1 
Future interest: reversion or remainder

Leases: Covenants w/in leases are independant unless expressly linked except the covenant to pay rent depends on T's possession of the premises undisturbed by L.  Statute of Frauds : leases of more than a year must be in writing.  (J'dictions that do not permit an oral lease for terms less than 1 yr. generally hold that oral lease + payment of rent -> periodic tenancy not subject to the statute.)

not to be confused w/ license: permission to use property; no exclusive possession; generally revocable at will (not if coupled w/ an interest such as a profit).  Not an interest in land.  Can be granted orally, by implication, by estoppel [see servitudes below].

Tenancies: present possessory estates 

Term: period of tenancy fixed in advance (duration not ltd @ common law but by statute in some j'dictions); no notice required; can be determinable; death of L or T does not necessarily terminate (some j’dictions terminate residential leases @ death of tenant).

At will: no stated duration [usually a caretaker]; lasts as long as both parties desire (if lease grants power to terminate to one party, implicitly grants to both but may not be construed as lease (life tenancy maybe if power to terminate only in tenant); ends at death of one of the parties or sale of the property; no notice required.  (Garner v. Gerrish - if at will, woulda terminated; ct. found life estate determinable.  No lease, no warranty of habitability)

Periodic: succeeding fixed time periods (month-to-month); does not necessarily terminate at death of L or T (some j’dictions terminate residential leases @ death of tenant). 
Notice: @ common law 1/2 yr notice to terminate yr-to-yr; for periods less than yr., notice equal to period but no more than 6 mos; noticemust terminate tenancy on final day of period. Common law notice requirements altered in many states by statute.  In CA, 30 days written notice any time for mo.-to-mo. (Civil §1946) 

If notice is not given, period automatically extended for another period.

At sufferance: if tenant holds over after termination of lease, L can (1) evict & sue for damages (2) consent to a new tenancy.  In most j'dictions, if L consents a periodic tenancy arises; in the rest it results in a term.  Either way, max 1 yr.  Holdover tenancy generally subject to same conditions as previous.  In CA, holdover 1 month for mo-to-mo; max 1 yr.  It's fairly common in other states to charge double rent to holdover.

Frustration of purpose doctrine: if something happens to property so that T cannot use it, lease considered void & T released fr. obligation to pay rent (exception to common law)

Transfer of interest in leases TC  "Transfer of interest in leases" \l 1 
Restraints on alienation are ok in leases

Types of restraints:

- disabling: bars grantee fr. transfering his interest

- forfeiture: attempt to transfer -> forfeit of property

- promissory: promise not to transfer enforceable as contract in law or equity (common in leases)

Assignments & subleases (permitted unless expressly limited in lease)

assign. = transfer of entire remaining interest w/ no reversion

sublease = lessor retains reversion.  

L's permission usually required before assign. or sublease.  In nonresidential leases, will not be withheld unreasonably (Kendall v. Ernst - as a conveyance, lease cannot contain unreasonable restraints on alienation; as a contract, requires good faith & fair dealing; codified CA Civil §1995.250)

If lease says tenant absolutely cannot assign or sublease, then can't (CA Civil §1995.230)

privity of contract: based on contract's specs.  If lessor subleases or assigns & extracts promise fr. transferee, lessor not released fr. liability for promise but does have remedy against transferee as does L as 3d-party beneficiary whose privity of contract extends through lessee to transferee.

w/ assignment remains betw. L-T (unless T gets release); arises betw. T-T1
w/ sublease remains betw. L-T; arises betw. T-T1
privity of estate: based on mutual obligations & successive seisin

w/ assignment moves fr. lessee to assignee

w/ sublease remains w/ lessee

Party in p.e. w/ lessor liable to lessor for breach of covenants running w/ land if breach occurs while party in p.e.

Compare servitudes: privity of estate required here = strict vertical privity in servitudes sense

Burden of servitude sticks to possession in L-T setting: L can enforce equitable servitude against whomever is in possession (T, sublessee, assignee) if possessor had notice which he will be deemed to have - inquiry notice of the terms of the original lease.  (Can enforce real covenant only against T or assignee - needs p.e.)

Sublessee cannot enforce covenant in law or in equity against L - cts have ruled thus sans clear logic; invented a need for strict vertical privity that does not exist in any other context

Assignee can enforce covenant in law or in equity against L - as could T, one would assume

Landlord-tenant TC  "Landlord-tenant" \l 1 
Landlord's duties
Implied covenant of possession 

English rule - actual possession (Restate. 2d & URLTA adopt) Tenant's remedies: terminate lease & sue for damages; take partial possession & reduce rent accordingly; w/hold rent until take possession w/ no obligation for back rent & a right to damages for delay; toss holdover & collect damages fr. him.  (Can't take possession & withold all rent or deduct fr. rent the cost of tossing holdover.)

American rule - right to possession (prevents L fr. using re-rental as a form of self-help when a tenant holds over)  (Hannan v. Dusch - law helps those who help themselves)

If T takes possession then finds someone else had better claim, has no action against L.
Implied warranty of fitness Common law: no duty to maintain property.  Conventional law: disclose latent defects; maintain common areas; carefully make repairs promised or voluntarily assumed (Failure can = constructive eviction Reste NJ - leaky wall); in some j'dictions, abate immoral conduct & nuisances on L's property if affect leased premises.

Most j'dictions do not impose a general duty of care & no more strict liability for defective premises in CA (Becker  overturned by Peterson)

Exculpatory agreements for premises liability not valid in residential leases.

Implied warranty of habitability (Outta "furnished ho." Xception to no-duty ruleIngalls v. Hobbs)

Est'd as CA law w/ Green 1974 - cannot be waived except in a few j'dictions if T "knowing" 

 CA Civil §1941.1 H2Oproof, electricity, electric light, hot & cold running water, clean when tenant takes over

"Warranty" = duty to keep free from defect; breached @ time defect occurs &subsequent owners responsible for uninhabitable condition (Knight 1981 . . . some roll back since)

Breached when uninhabitable to a reasonable person - violation of statutes & housing codes a clue to standard but not definitive
T's remedy for breach: all the basic contract remedies + fix & deduct after giving L reasonable time to fix; withold rent & use breach of iwh as defense @ eviction hearing (CA CCP §1174.2: if L found in violation, T owes only reasonable rental value but owes it w/in 5 days of trial or evicted); abandon or remain in possession & sue for damages
Damages for breach: calculated to preserve for T benefit of bargain; tort damages available (Stoiber v. Honeychuck)

Not adopted in all j'dictions; does not necessarily apply to all residential leases

Implied covenant of quiet enjoyment: Covers acts & omissions.  Breach not codified.  T's remedy: abandon & sue for damages [risk: court may find no right to abandon & hold liable for back rent]; remain in possession, pay rent & sue for damages (offset) 

Breach of q.e. is an affirmdefens in eviction proceedings.

Waivable: can lose q.e. defense if don't claim constructive eviction promptly

¿Try to re-let when tenant abandons? - in NJ, yes (Sommer) (Attempt to re-let can be construed as acceptance of abandonment)  In CA, if lease gave T option to sublet or assign & he didn't, L has no duty to mitigate.

Constructive eviction: if a shortcoming in the leased = "unlawful distrubance" by L, then T can abandon w/o liability for future rent [cts. increasingly likely to let T remain in possession but claim constructive eviction].  If constructive eviction only partial, most j'dictions require T to continue paying rent.

Actual eviction even fr. only part of property -> no duty to pay rent  (Restate. 2d sez T should get abatement only for partial eviction.)
Retaliatory eviction: in many j'dictions, if L has reason to retaliate & attempts eviction, retaliation presumed until retaliatory motive dissipates.  CA Civil §1942.5: If T not in default, L cannot recover possession, make T leave, raise rent or decrease services for 180 days after T has made an oral complaint about habitability, filed a complaint, or after an official proceeding has begun (whichever date is latest).  L can be liable for compensatory & punitive damages for breach.

Tenant's duties
Pay rent: L's remedies for breach = security deposits (CA Civil §1950.5 restricts to 3 mo.s max & requires return/itemized list of deductions w/in 3 wks of vacancy); eviction (CA CCP §1161 3-day notice in writing for eviction); rent acceleration (default makes all the rent for the term due immediately).  

No duty to pay rent if actual eviction (even though only partial) or if lease illegal - condition of premises violates housing code @ time lease entered into (Brown v. Southall)

T under illegal lease = T @ sufferance & L entitled to "reasonable rental value."

T must still pay rent if partially evicted (does not abandon). 

Repair: @ common law, T had duty to repair, but iwh shifts duty where it exists.  (Commercial T has duty to repair, usually ltd in lease w/ exemptions for fire & casualty.)

CA Civil §§ 1928-29: T must use "ordinary care" to keep premises in good condition & repair harm done by his want of ordinary care; §1941 "in the absence of an agreement to the contrary" L has duty to repair bldg intended for human occupation.

§1942: if T tells L of condition needing repair & L doesn't tend to it in reasonable time, T can repair & deduct up to one month's rent w/in 30 days or he can vacate w/out owing further rent [T can use no more than twice in any 12 months.]

If conditions T's  fault, L has no duty to repair.  Restatement 2d places duty on T to mitigate damages of L's failure to repair.

Not to commit waste: measured by permanence & degree of effect on property + how long tenant will occupy; can be through act or omission (no defining test)
Vacate upon termination: if tenants hold over, L can treat as trespass & bring eviction action or accept rent and begin new tenancy (CA Civil §1945: accepting rent = implicit renewal of lease for same terms & time not exceeding 1 mo. for mo.-to-mo. or in any case 1 yr)

(Crechale - accepting rent -> loss of right to eject)

L cannot use self-help (under common law ok if (1) tenant not in possession (2) L has legal right to possession (3) re-entry peaceable - Berg v. Wiley).  T can waive prohibition against self-help in some j'dictions, not CA.  CA Civil §789.3: L can't shut off T's utilities

Covenants w/in leases arei ndependant unless expressly linked except the covenant to pay rent depends on T's possession of the premises undisturbed by L.
Rent control: on the wane.  Units usually exempt when first put on market

1991 S. Ct. cut down anti-trust challenges to rent control; CA legislature prohibited commercial rent control

Doesn't count as taking

CA Costa Bill (1995) - phased in over 3 yrs so by 1999 no ceiling on rents for vacancies

for single family homes no controls after 1999

no affect on local "just cause" eviction

Servitudes TC  "Servitudes" \l 1  (private ag'ments supplementing zoning laws)
Externalities: consequences to others resulting fr. decisions about resource use

Profit: right to remove something attached to another's land (counts as an interest; generally comes w/ a license)

License: permission to use property; not an interest in land -- need not be written (can be oral or implied); generally revocable at will but can become irrevocable when coupled w/ interest or by estoppel [most j'dictions do not permit].  

Irrevocable license can look like an easement (Holbrook - because permission ≠ easement by prescription, but long use and acquiescence -> license irrevocable by estoppel)

Disappears when licensee no longer needs or "has realized upon expenditures" (Restatement)

EASEMENTS right to use another's land in a manner described in grant or est'd by custom w/o causing damage to or unreasonable interference w/ servient land.  Considered an interest by StatoFrauds.

affirmative - holder can do smth on another's land (either appurt. or in gross)
in gross - granted to person, corporate person, several people (in some j'dictions they may have to act together to transfer or license - Miller)

most assignable (recreational not)

Restate. 3d: all assignable if parties intended

Burden runs w/ servient tenement

negative - holder can prevent another fr. doing smth on his own land (always appurt.)

Limited -  Can't be got in US by prescription (Eden Roc)

Traditionally only apply to blocking windows, interfering w/ flow of air or water in artificial stream, removing support of bldg (digging, common wall).  Now solar, view . . . 

Conservation easements: preserve open space, historic sites; perpetual transferable & can be in gross

Rare - equitable servitudes more common
appurtenant - attached to land

benefit to dominant tenement (passes w/ possession - in theory AP takes)

burden to servient tenement (passes w/ possession unless protected by recording acts)

Neg. & affirm. treated the same when conveyed &, in case of conflict, no matter what kind of relief is sought

Arise: common-law rule = can't be created in 3d party;Willard (CA 1972 - church's pkg lot), affirmative easement reserved in 3d party simultaneous w/ conveyance [compare Zamiarski NY1963 3d party beneficiary of negative covenant]

Quasi-easement  - same person owns both tenements; grants or reserves easement upon sale of either tenement (should write it down but can reserve by implication - Van Sandt  -sewer) 

written instrument: grant 

reservation - provision in deed creating new servitude

exception - provision in deed excluding an existing servitude (already reserved in 3d party or a quasi)

 
prescription: continuous for stat period, open & notorious, no permission

fiction of lost grant - only way to rebut = show no acquiescence (not followed CA)

public: open land or beach permission presumed (only time)

CA Civil §1008 - post right to pass to prevent prescriptive rights
implication (grant, reservation)

necessity - time of conveyance matters (Othen).  In CA, strict necessity required (Hewitt v. Meaney)

Ends when need ends.

prior existing use - actual or constructive notice (Van Sandt) Does not end when need ends

Scope - generally based on intent of parties; appurtenant can only be used for dominant tenement (Hot Shoppes); process that creates easement fixes its extent (Cox - can't widen golf course rd.)

grant: can be fixed in grant or open to reasonably foreseeable expansion (Cox - more than one user but not 100)

implication:  based on need or use that gave rise to it

prescriptive: scope fixed by use that gave rise to it but use can change as long as consistent w/ use that gave rise to it

Once fixed, the location of easement can't be changed by servient owner w/o consent of dominant; Restate. 2d: servient owner can change @ own expense if not unreasonable 
Transfer - Bennie passes w/ possession as does burden unless covered by recording acts (recording covers only purchasers)

In gross: burden passes w/ sale of servient tenement; bennie can be transfered or divided in most j'dictions if parties intend

Appurtenant: burden subject to recording statutes

Recording statutes 

Notice: purchaser of an interest in land who @ time of purchase did not have notice (actual or constructive) of a prior inconsistent grant of an interest in that land will prevail over prior grantee who failed to record his interest.  [Applies only to purchaser & to written interests]

Race notice: if purchaser can record unencumbered deed before servitude recorded, takes w/o burden

Duration: comparable to any possessory estate

Extinguished:

Merger: when title to dominant & servient tenement come into hands of same party (since lease is not title, owner of benefited lot can lease burdened lot & retain easement)

Release: dominant holder gives it up in writing (StatoFrauds)

Duration ends: wasn't in fsa

Need ends: by necessity ends when necessity ends

Prescription: servient tenement holder takes back

Abandonment or estoppel: affirmative, unequivocal  act of abandonment OR apparent abandonment on which servient holder relies

COVENANTS: property rights arising out of contracts but binding on successors in title; run w/ land if parties intended.
Private agreements supplementing zoning laws & can't be superseded by zoning unless zoning makes compliance w/ covenant illegal (zoned commercial can sustain residential covenant but not vice versa). (Exclusionary zoning is easier to get around because it's public & can be struck down as contrary to public policy).  May be used to preserve affordable ho'g, open space.  Can be created after property developed to establish or preserve community aesthetic.  There are other ways to achieve some of the ends for which covenants employed - mutal equitable liens on property with the right to enforce in the hands of the homeowners' assn, eg.

Exclusionary: Shelley v. Kraemer (1948) S. Ct. ruled state cts. could not enforce racially restrictive land-use ag'ts among neighbors.  Barrows v. Jackson (1953) S. Ct. ruled no $$ damages for breaching covenant not to convey to nonwhite.  Since 1968 Civil Rights Act, racially discriminatory covenants illegal.  

Restrictive: Most common type "single-family" which can mean (1) architecturally only (2) single housekeeping unit (3) persons related by blood or marriage.  Fair Ho'ing Act & state statutes combine to limit application of "single-family" restriction in context of group homes.  Though unenforceable in some instances, restrictive covenants not necessarily void (can't enforce single-family restriction to prevent group home but can enforce it to prevent apts.)

Scope defined by intent of parties @ time covenant made

Until dispute arises, whether covenant real or equitable not an issue.  Defined by remedy sought.

Real covenant attached to estate; equitable servitude attached to property itself. (For peculiarities in L-T context, see "Assignments & subleases.")

Not necessarily reciprocal. 

Spencer's case: there must be intent, "touch & concern," and privity of estate for burdens to run

Summary of requirements for covenants to run TC  "Summary of requirements for covenants to run" \l 1 
Real burden
Real bennie
Equitable burden
Equitable bennie

intent
intent
intent
intent

touch & concern
[can be in gross]
touch & concern
[can be in gross]

[may not run if bennie in gross]

[may not run if bennie in gross - Snow v. Van Dam (MA): burden doesn't run]


H'zal privity
[Restate. sez no h'zal privity required but cts. split]
no privity required

[AP takes burden]
no privity required

Strict vertical privity
Relaxed v'cal privity



Actual or constructive notice unless purchaser protected by recording act

Only purchaser must be given actual or constructive notice


Real: Quasi-interest (encumbers title) per StatoFrauds; must be created in writing signed by covenantor (if arises in deed signed only by grantor, grantee still bound by any promises if accepts deed); cannot arise by estoppel, implication or prescription; subjects burden-holder to damages collectible out of all burden-holder's assets.

Horizontal privity: betw. original parties

L-T (only kind England)

Mutual interest in same land apart fr. covenant (easement or future interest, e.g.) (required MA)

Successive interest in same land (grantor-grantee)

In CA, abolished by statute; Civil §1468
Vertical privity: betw. original party &  successor in interest (grantor-grantee) 

Restatement: adverse possessors & lessees NOT in vertical privity BUT Restate. 3d tosses v'cal privity altogether



Burden 

To run requires:

1) intent

2) h'zal privity (mutual or successive)

3) strict v'cal privity  (must be estate of same duration but not necessarily same acreage; AP does not get burden)

4) Touch & concern

5) Notice (purchaser who takes w/out may be protected by recording acts (race notice could trip him up)
Benefit 

To run requires:

1) intent

2) may require h'zal privity (Restate. sez not)

3) v'cal privity, but relaxed test (runs to successor of any interest - only AP flunx)

does not require "touch & concern," but if in gross burden may not run



Servitude: covenant in re use of land enforceable in equity against successive owners & possessors

An interest that generally requires a writing butcan be implied in general plan/common scheme in which case they must reciprocal & restrictive (can’t be got by prescription)

In CA must be in writing, will not be implied fr. restrictions on other lots but will count as record notice if restrictions in recorded subdivision map or such.  (Citizens for Covenant Compliance, 1995 - just an intro to the complexity of CA servitude law)

Sometimes negative equitable servitude called negative easement.

Burden 

To run requires:

1) intent: express (written) or implicit (if implied must be something reasonably expected)

2)touch & concern: restricts physical use of land OR requires physical maintenance; promise to pay can be construed as "t & c" if $$ is for maintenance of the property 
3) notice: actual or constructive.  Successors who give no consideration (donees, heirs, beneficiaries, adverse possessors) take burden even w/out notice.
Benefit 

To run requires:

1) intent

2) t-&-c (if bennie in gross, burden traditionally won't run; Restate. 3d sez bennies in gross ok & burden will run.)

In some j'dictions bennie requires vertical privity (NY post-Zamiarski; adverse possessor would not then get bennie)

Implied reciprocal servitude: Must start w/ common owner.  Subdivider sells lots w/ one-way covenants fr. purchasers.  If court judges a common scheme intended, will imply that the convenants reciprocal from the outset & place burden on every lot purchased if owner had actual or constructive notice.

Sanborn  (MI 1925) Early lots sold w/ written one-way restrictions; recorded; later lots have no restrictions in deed but subject to restrictions by implication of common scheme (recorded deeds of early lots counted as actual notice to later purchaser; constructive notice in the pattern of building)

McQuade (MI 1921) Subdivider sold off lots w/ reciprocal residential restrictions in recorded deeds; her last lot had no such restriction in the deed but ct. ruled purchaser had record notice in earlier deeds (got the burden but did he get the bennie?)

Implied 3d-party beneficiary: One-way covenants can be read as intended to benefit neighboring property in fulfilling a common scheme.  Purchasers who buy after scheme in place get bennie & can sue to enforce covenant.  Restatement & Restate. 3d say any beneficiary can enforce a servitude.  Am. Law Prop sez enforcement restricted to owners who can trace title to promisee before or after agreement.  

Zamiarski (NY 1963) said no privity needed for beneficiary to enforce but later NY case said yes it is.

Snow v. Van Dam (MA 1935) [marshy triangular lots sold sans covenant] No implied reciprocal covenants in MA.  Burden must be express & written; benefit can be implicit & implied beneficiaries can sue to enforce  

Holder of future interest can sue to enforce equitable servitude if it affects future interest

Affirmative covenants: in Restate. 3d

burden runs to adverse possessors & holders of estate of same duration; life tenant liable for burdens only to value of estate; lessees responsible for such burdens as more reasonably carried by tenant.

bennie runs to holders of identical estates.

To pay $$ (other than ongoing use/maintenance fees) should expire after reasonable time if instrument of creation does not specify termination date or total sum to be paid.  Affirmative burdens should also be modifiable if costs change.   
Negative covenants: in Restate. 3d

treated like neg. easements - run to all subsequent owners & possessors of burden & benefit



Duration linked to duration of estate on which burden placed. In some states, rerecordation required @ 30 years.

Termination

Natural - duration ends

Frustration of purpose - neighborhood changes so drastically tht land can no longer be used in the way envisioned in covenant.  Conservation & preservation servitudes aside, covenants that have outlived their purpose can be terminated or modified (w/ effort to preserve bennies of original).  

Breached - nonenforcement -> dissolution of covenatn 
Consent - covenantees agree to abandon or waive. 

Statute - in some states limit covenants to 20-30 years or require that they be re-recorded.  

Merger - all the burden & all the bennie come into the hands of one owner 

Uniform Planned Community Act permits termination of servitude if 80% of owners in a planned community assent.

"Reverse damages": holdouts who won't surrender covenant rights may have to pay damages to those whose property unavailable for best use due to restrictions.

In MA, restrictive covenants will not be enforced unless the person trying to enforce can show the bennie still exists and injunction will not be available if court deems change the best thing for the property.

Land use: takings TC  "Land use: takings" \l 1 
Govt. can control how people use land through regulation or exercising

eminent domain: 
power of govt. to convert private property to public use subject to reasonable compensation

for the taking

5th Amend (and most state constitutuions) sez private property shall not be taken for public use sans just compensation. 

Just compensation: fmv of property @ time swiped; if not paid right away, govt owes interest too.

When does private owner get fmv?  Two questions: 

- Has there been a deprivaton of property?  "Property" not defined in the law.  Can be a thing, but then the question arises, "How much of the thing has been taken?"  Can be economically valuable legal rights - hunting an endangered species, eg, or storing nuclear waste.

- Is this deprivation compensable?  Private owner more likely to get a payoff for something tangible (took the rental value of a rooftop, eg; niggling comes in when govt. argues the unit of value is a city block & all it took was 1 ft2 of rooftop).  Clearly won't get compensation for property taken as fine or forfeiture for crime.  But in between?

Moral justification always attached to taking.  More heavy-handed for uncompensated taking.  S. Ct. has used @ least 4 different standards to justify uncompensated taking:

- democratic expression of moral displeasure at particular land use makes prohibiting that use w/out compensating owner ok.  (legislature outlaws operation of brewery)

- use unsafe or unsanitary can be barred sans recompense (mining -> subsidence)

- inanimate object guilty of wrongdoing must give itself up (the fiction before the yacht case)

- property owner has duty to prevent wrongful activities on his property (leased yacht case)

Public use: schools, PO . . . fr. lessors to lessees? HI Ho'g Authority v. Midkiff (467 U.S. 229 1984): Does the public use clause of the 5th , made applicable to the states through the 14th, prohibit HI fr. taking (w/ just compensation) title fr. lessors & transfering it to lessees?

Sandra Day O': No, the Constitution does not prohibit this taking.

"Any conceivable rational basis" test: public use can be found wherever the legislative body that enacted the taking could reasonably have believed it did so for public good.  Power of eminent domain can be exercised against a sports franchise, eg, like Oakland's Raiders.

Public use test virtually always passed.
Taking: What's a taking?  Well, if govt condemns property . . . 
In order to condemn, govt. must comply w/ procedures to insure due process - filing petition w/ ct., notice, trial/hearing (could be w/ jury), right of appeal.  (Gotta buy off future interests; disputes arise over apportionment of value.)  What if property held in  fsd or fsscs? (Ink v. Canton - land held fsd so long as used for park; portion condemned for highway; holder of possorev got compensation representing difference betw. unrestricted fmv & restricted fmv) 

Can govt. effectively take sans condemnation?  

De facto takings: - regulation that reduces value of property significantly (zoning for public use only, eg, or extreme low-density residential; criminalizing a land use that might have brought profits - mining -> subsidence; toxic dumping)

- physical action that impedes quiet enjoyment (flooding; flying airplanes over)

Property rules protect property interests fr. being taken w/o consent

Liability rules permit taking w/o consent but only with compensation

Property 


