PROPERTY OUTLINE
Peterson, Spring 1999

I.  SUBSEQUENT POSSESSION
A.  Acquisition by Find (Finder’s Law)

1.  Rule:  A finder’s interest is good as against the world except the True Owner and any other prior possessor’s (focus on who the parties are)

2.  Armory v. Delamerie (1722)-Chimney sweep found a jewel and took to the goldsmith who removed the stones.  

a.  Holding-  Finder does not acquire absolute ownership, but does against all but owner (prior possessor has the superior right)

b.  S is an involuntary Bailee because he is the rightful possessor of the jewel even thought the jewel was not entrusted to him by the TO.  G is a bailee.

c.  What if true owner went to the S and asked for money benefits?  TO could recover that because money represents the Jewel

d.  If after G and S had litigated their claim and S won, TO could still go after whomever he wants, including G to recover because he has not had his day in court BUT

i.  problem of double liability

ii.  law is trying to achieve a fair and efficient result

iii.  best option to bring all parties before the court at once

2.  Clark v. Mahoney-  If F1 finds a watch and then loses it and then F2 finds the watch the watch would belong to F1

a.  Title is relative.  It depends on who then claimants are

b.  Who has a superior claim to the property

3.  Hannah v. Peel (1945)-D, major Peel, did not live in the house but owned it.  P rented the house and found a brooch.  P turned it over (after much hesitation) to D who sold it.  There was no evidence that D had knowledge of the brooch before it was found by P

a.  Holding-For P, because although a person possesses everything attached to his land, it appeared that the brooch had been lost for  a long time (possibly by prior owners) and Ps actions in turning the brooch over to the police to locate the TO was commendable (maybe court rewarding honesty?).  D had no prior knowledge of the brooch.

b.  If P had been a trespasser or D had lived in the house for a period of time then D would have retained possession of the brooch

4.  Finder is a trespasser

a.  Rule-owner of premises where the object was found always prevails over the trespasser finder

b.  discourages trespass and unauthorized entries on property

5.  Finder finds in a private home

a.  Rule-objects found inside a private home are usually awarded to the owner of the home, even if unaware (constructive possession)

b.  Homeowner has expectation that all objects inside his home are his & admits people for a limited purpose

6.  Finder finds in a public place

a.  Rule-lost property goes to the finder,  mislaid property goes to the owner of the premises

b.  Hard to make distinction between lost and mislaid property

B.  Policy on Finder’s Rights:

1.  Why should a prior possessor have a stronger claim than a subsequent possessor?

a.  Prior possessor puts efforts into a find v. pure luck (rewarding labor)

b.  Protects an owner who has no proof of ownership as well as prior possessor’s

c.  Should be able to entrust goods with another, bailee-efficient practice

d.  Encourages bargaining and trade because buyer can rely

e.  It is a way of allocating resources, even if arbitrary

f.  Enforces idea that law is just because people expect that if they had it first it is theirs

g.  Prevents a stronger person from ousting the possessor, which would disturb the public peace and order

C.  Adverse Possession

1.  A means of possessing the property of another:

a.  actual entry giving exclusive possession

i.  triggers statute of limitations ‘cuz begins when actually enter 

ii.  physical occupation of the land such that community would believe ownership

iii.  can’t share w/ landowner or with the public generally the portion claiming through adverse possession (exclusive)

iv.  limits extent of land can acquire title too except if have a written instrument “color of title”

b.  open & notorious

i.  visible so as to give reasonable notice

ii.  must reasonably inform landowner that someone is on the land so landowner can defend his rights

iii.  acts which look like typical acts that society would infer ownership

iv.  this is more difficult where people have lots of land and can’t see over every portion of it

c.  adverse

i.  claim of right; hostile-w/o owner’s consent

ii.  varies by jurisdiction but all agree that if there is permission there is no adversity

iii.  have to be in good faith??

d.  continuous for the statutory period (5-21 years)

i.  shortest periods usually add the requirement of property taxes

ii.  can leave for a while-pattern of occupation similar to that of an actual owner (intermittent use may be an easement)

e.  **sometimes-requires property tax payments (Ca)

2.  What determines adverse?

a.  Objective test (Majority)

i.  state of mind is not important, only the actions of the possessor which must look like claims of ownership and occupying land w/o permission

a.  Subjective test

i.  good faith required-belief he has title

ii.  good faith okay, but not required

iii.  lack of good faith required (bad faith)-intend to claim land as yours and know that it is not

c.  don’t need a test just need to see if statute will run

3.  Adverse Possessor gets new title-personal property as well as real property but only for the interest that the owner has (life estate, then a life estate, etc.)

a.  Personal property is removable so even if open and notorious, maybe the true owner should not have to know its location

b.  O’Keefe v. Snyder (1980)-how can we protect interest of a true owner and innocent adverse possessor.  Not start the statute until the owner knows or should have known through due diligence of the new possessor 

4.  Van Valkenburgh v. Lutz (1952)​- Lutz acquired to lots through an auction in 1912.  To the west were 4 other lots on a triangular tract part of which they cultivated and built a house on for their brother.  In 1947, P bought the tract and Lutz claimed they had a right to a prescriptive easement for a pathway (won).

a.  Holding-did not meet requirements of statute nor adversity-If were not there with a written instrument, needed to have a substantial enclosure or improvement.  Garden was not enough because did not extend to all property.  Not an improvement because the shack was junky and was not built with adversity

i.  Lutz had acknowledged that the property was not his in the 1st suit

ii.  Not hostile to the true owner-bad faith adverse possessor

a)  knowing or believing that the land is not yours it intending to take it anyway 

5.  How stop adverse possession?

a.  stop continuity-file action for ejectment to get them off-Interruption of Continuity

b.  re-enter own property (hard to determine what standard is)

i.  must have intent to reclaim property that possessor should be aware of

ii.  has to be an “open and notorious” re-entry-so adverse possessor knows there is a reclaiming of the property

iii.  Objective test

c.  give permission

6.  Color of Title Doctrine (Minority view)

a.  Claim founded on a written instrument, judgment or decrees which unknown to the claimant is defective and invalid

b.  Adverse possessor is deemed to be in adverse possession of the entire property described in the instrument-constructive adverse possession of the part he actually does not possess

c.  Permits the adverse possessor  to claim property beyond actual possession, as long as someone else is not already in possession of that land

d.  Requirements:

i.  Enters in good faith (did not own the land, but believed did)

ii.  must be in significant proportion to the area actually occupied

iii.  tract described is recognized as one defined parcel

iv.  Actual possession of one lot gives constructive possession of the other lots if the lots are contiguous and they belong to the same owner

7.  Tacking Time?

a.  to establish continuous possession for the statutory period, an adverse possessor can tack onto his own period for adverse possession any period of adverse possession by predecessors in interest.  Privity required.  EXCEPT:

i.  Ouster by 3rd party-when an adverse possessor is ousted by a 3rd party, X cannot tack on A’s period of prior possession because of lack of privity of estate

ii.  Re-entry by A-statute of limitations starts running again or A can tack prior possession to later possession but not for the period when X in possession

iii.  Not permitted when one party abandons the property

b.  Once adverse possession has begun against O, it runs against O and all of O’s successors in interest (ailing title)

i.  not fair to restart statutory period when there is a new owner-so instead add time together of possession during both ownership interests

ii.  A future interest is a present right to possession of the property in the future and an adverse possession entering after a future interest is created does not have the statute run against them

a)  O conveys interest to B and the A enters, when B takes possession statute starts to run new

iii.  an adverse possessor entering before future interest is created then has the statute run against future interest once created

a)  A enters before O transfers to B a life estate with a remainder to C.  O then transfers ailing title to B.  B can sue, but C cannot.  Is this fair?

b)  Restatement-if adverse possessor enters against owner, it is fair that no subsequent dealing should hurt the adverse possessor

c)  C could have persuaded B to sue, purchased B’s life estate and sued or forced B to eject A.

8.  Disabilities of the owner

a.  most legislatures think that it is unfair for a statute to run upon a person who is unable to bring a suit, so give an additional time period of the owner is under a disability (21 years or 10 years after the disability is removed, whichever is longer)

i.  infancy, insanity, imprisonment

ii.  only the ones present at the time the statute begins to run

b.  Policy:

i.  should disabilities toll the statute of limitations

ii.  what disabilities should count and why?

iii.  why only those disabilities at the time of adverse possession begins?

iv.  how much extra time should owner get?

9.  Relation Back:

a.  Once A acquires title through adverse possession, if O sues A it is presumed that A had title from the original date of entry

D.  Policy re: Adverse Possession

1.  What are the justifications for adverse possession?

a.  Utilitarian-why should land not being used not be occupied by someone else who needs it-especially if they cultivate it, farming or other productive enterprises (social good)

b.  Improvements-are going to make the property better than if not possessed

c.  People who need the property will put it to better use

d.  Honor expectations of people who acquire attachments to property 

e.  Protection of title (for ownership and adverse possessor) because the records may be deficient

f.  It will bar stale claims-should bring a suit while the witnesses’ memories are fresh

2.  Effect of adverse possession:

a.  steal slowly then it is okay

b.  affirmative duty is placed on the owner

c.  owner is paying the taxes, but someone else can get the property

d.  it is an expensive and slow process to go through the courts

e.  means of acquiring title by long uninterrupted session

3.  Adversity?

a.  Fair to landowner to take action if there for a long time so better to use objective test

4.  Other things to consider:

a.  should there be a time limitation

b.  good faith v. bad faith

c.  requirement of open and notorious

d.  what if written instrument-how much should be required?

II.  FREEHOLD POSSESSORY ESTATES
A.  Possessory Estates and Future Interests

1.  Possessory estate gives the holder the right to immediate possession

2.  Future interest does not entitle the owner to present possession, but will become a possessory interest in the future

3.  Estates in Land

a.  Estates of Less than Freehold (rent)

b.  Estates of Freehold

i.  Life Estates

ii.  Fees

a)  Fee Tail

b)  Fee Simple

i)  Fee Simple Absolute (own)

ii)  Fee Simple Defeasible





4.  Hierarchy of estates

a.  Fee Simple

b.  Fee Tail

c.  Life Estate

d.  Leasehold

B.  Fee Simple Absolute- “to A and his heirs”

1.  owner absolute ownership for a potential indefinite period (fee)

2.  no limits on inheritability (simple)

if dies intestate (w/o a will), the fee simple is inherited by the owners heirs generally

If leaves a spouse then the spouse takes one half and the other half goes to the decedent’s issue, or, if none, to the decedent’s parents, or, if none to the spouse

Issue means children, grandchildren and all further descendants

if the decedent leaves a spouse and children, the spouse takes half and the children divide the other half.  If no spouse then children divide equal shares of the whole

If a child dies before the decedent, leaving children then the issue represent the child and takes the child’s portion

Parents (share of ancestor):

if decedent leaves spouse and children then parents take nothing

if only a spouse then parents take half

if neither then parents take all

Share of collateral relatives:

includes all blood kin except ancestors and descendants (brothers, sisters, nephews, nieces, uncles, cousins)

if not spouse, issue or parent then they take

Cannot be divested, nor will it end upon the happening of an event (absolute)

Modern Law
ancient requirement of words of inheritance in a deed has been abolished in most states

either a deed or will is presumed to pass the largest estate the grantor or testator owned

Defeasible Fees
A fee simple can be created so it is defeasible on the happening of some event  and the present possessory owner then loses, or may lose the property

Has the potential of infinite duration, though not the certainty

most commonly encountered in deeds restricting the use of land, but may be used for other purposes as well

Fee Simple Determinable (fsd)- “so long as”, “until”, “while”

may endure forever (fee simple) BUT:

is a fee simple estate so limited that it will automatically end when some specified event happens

terminates immediately upon the occurrence of the even  and the fee simple automatically reverts to the grantor

Creation of a fsd

created by the language that connotes that the grantor is giving a fee simple until a stated event happens  (“so long as”, “until”, “while”)

language which provides that upon the happening of a stated event the land is to revert to the grantor (mandatory)

Transferability:

may be transferred or inherited in the same manner as any other fee simple so long as the stated event has not happened.  The fsd remains subject to the limitation no matter who holds it

grantor retains a future interest called a possibility of reverter 
grantee (3rd party) retains a future interest called and executory interest

no longer exists in Ca.-instead use fsscs

Fee Simple Subject to Condition Subsequent (fsscs)-“but if”, “upon”, “provided however”

may endure indefinitely BUT

does not automatically terminate but may be cut short at the grantor’s election when a stated condition happens.  Grantor must re-enter the property to terminate the estate, but is not required to enter

Creation of fsscs:

created by giving the grantee an unconditional fee simple and then providing that that the fee simple may be  divested if a condition happens

“to A but if..”, “to A, upon the condition that if..”, to A, provided however..” the grantor retains a right of entry.

Transferability:

estate may be transferred or inherited in the same manner as any other fee simple until the grantor is entitled to and does exercise the right of entry

Grantor retains a future right of entry only

Fee Simple Subject to Executory Limitation (fssel)
automatically divested in favor of a 3rd party

If a conveyance of a fsscs says that the future interest will go to a 3rd party instead of the grantor this creates a fssel with a future executory interest instead of a possibility of reverter

Shifting executory interest is when A has a fssel and B retains the interest.

Springing executory interest is when O has a fssel and A retains an interest

Determinable v. Subject to Condition Subsequent
if the court has a choice, the fee on condition is preferred on the ground that forfeiture is optional at the grantor’s election and not automatic

should always state right of entry because may be interpreted incorrectly:

viewed as motive of grantor

viewed as a covenant-enforceable as injunctive relief and damages not to regain ownership

forfeiture is at risk but not automatic

natural termination-automatic forfeiture

Interpretations of language: (favored in order)

statement of purpose

covenant

condition subsequent

natural termination

Marenholz v. County Board (1981)-Used for school purposes only; otherwise to revert to Grantors  (should have used “so long as”).  IL statutes said possibility of reverter or right of entry could only acquire through inheritance (future interest)

Holding-ambiguity between natural termination and condition subsequent

Fee Tail (rare) “To A and the heirs of his body”

It lasts as long as the grantee or any of his descendants survive and is inheritable only by the grantee’s descendant’s (O retains a reversion)

Creation of a Fee Tail:

created by an instrument using words of inheritance and words confirming succession to the issue of the grantee

Modern Law:

permitted in only a few states (four)

fee tail tenant can at any time disentail and convey a fsa by deed.  Creditors can reach entire property just as is he had a fee simple-no advantage to its creation except to exclude collateral kindred from inheritance

instead created a life estate, fee simple or fee simple conditional

Life Estates
For the life of the grantee (measured by the grantees life)

Pur autre vie-measured by the life of someone other than the owner of the life estate and comes to an end when the measuring life ends (reversion to O, remainder to B)

Limited Life Estate- life estate is determinable or subject to condition subsequent and then O retains a possibility of reverter, right of re-entry or B retains an executory interest

Alienability:

Free to transfer, lease or otherwise alienate her life estate inter vivos, but can not get more than a life estate and it expires at the end of the measuring life

Limited Utility of Life Estate:

very inflexible way of providing for successive ownership

Sale of property may at some pint be advantageous but cannot sell a fee simple w/o the consent of the other persons having an interest in the property

Lease might need to extend beyond life of tenant, but can’t

Mortgage- if life tenant has no capital, she  may be unable to improve the property because no mortgage for a life estate only a fee simple

Waste-may want to take minerals out of the land or take down an unstable building, but this may constitute waste-allowing remaindermen injunctive relief or damages

permanently impairs the value of the land

should pass to the remaindermen in virtually the same condition

Affirmative waste-destroying buildings/removing natural resources

Permissive waste-land falls into disrepair

Ameliorating waste-land substantially changed but increases the value of the land

Insurance-life tenant is under no duty to insure buildings but if does than entitled to all of the proceeds and remaindermen get nothing

Sale of Property by the court

IF  the life tenant and owners in remainder are all adults, competent and agree, a fee simple can be sold.  If can’t agree, can the life tenant get a court to sell the land and order the proceeds reinvested in trust with the income paid to the tenant?

If agree to sale then can bargain among themselves about the sale and division of the proceeds

If cannot agree then a court may order sale if it finds that the sale is in the best interest of the holders of the remainder

Restraints on Alienation:

Types:

Forfeiture Restraint-provides that if the grantee attempts to transfer his interest it is forfeited to another person

Disabling restraint- withholds from the grantee the power of transferring her interest-transfer is null and void

Promissory Restraint-provides the grantee promises not to transfer his interest and is enforced through an injunction

Restraints on Fee Simple

Total Restraints are void.  May therefore alienate the estate and suffer no penalty
rationale-one of the incidents of ownership is the right to sell property

restraints take property out of the market, making it unusable for the best use dictated by the market, tend to make property unmanageable and unimprovable, concentrates wealth in the class already rich and prevents creditor from reaching the property to pay debts

Partial restraints are valid if reasonable- restricts the power to transfer to specific persons or by a specific method or until a specific time

Restraints on use are valid- but makes the property less alienable by eliminating prospective purchasers  who desire a different use
Restraints on a life estate usually invalid even though adds little practical effect, because a life estate is not marketable, but allow forfeiture and promissory restraints
Mountain Brow Lodge v. Toscano- indirect restraint on alienation -property was restricted to use for a lodge or would revert (formed  a defeasible so this type of retraint was okay)

White v. Brown (1977)- did not want her house sold so left her property to Ms. White to live in.  Issue was whether a fsa or life estate was created.  If fsa then this was an alienation restraint, if life estate then okay

Holding-decedent did not intend to violate the law so must be a life este and restriction is okay vs. fsa and alienation requirement is void.  It is an fsa.

FUTURE INTERESTS
Five Categories:

Reversion-Transferor & Automatic

Possibility of Reverter-Transferor and Automatic with event happening

Right Of Entry-Transferor not Automatic and needs event to happen

Remainder-Transferee and Automatic

Executory Interest-Transferee and Automatic

Reversion

the interest remaining in the grantor or in the successor in interest of a testator who transfers a vested estate of a lesser quantum than that of the vested estate which he has

Happens automatically

All reversions are vested interests-this makes it alienable, accelerates into possession upon the termination of a preceding estate and is not subject to RAP

Transfer of estate must be of a lesser quantum, shorter duration

If O has a fsa, & transfers a life estate, fee tail, or  leasehold, then O retains a reversion in fsa

Can transfer a reversion: so if O wants to transfer a life estate in A and a reversion in B can do either of the following:

Transfer to A for life, reversion to O and then transfer the reversion to B

Transfer to B in fsa, have B transfer life estate to A.

Possibility of Reverter

when an owner carves out of his estate a determinable estate of the same quantum
the determinable estate ends automatically when a stated event happens

At common law, could not be transferred inter vivos

Modern law-freely alienable during life and by will

Right of Entry

when an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate, the transferor has a right of entry

Modern Law- some states now alienable, others follow common law rule saying it is not alienable.  A few hold that an attempt to transfer destroys it.

Termination:

Common Law-right of entry or possibility of reverter could endure indefinitely and because it was inheritable, grantor’s heirs could exercise either

Some states (Ca.) have enacted statutes expressly limiting the period during which a possibility of reverter or right of entry can exist – 30 years

Remainder
any future interest limited in favor of a transferee in such a manner that it can become a present interest upon the expiration of all prior interests simultaneously created and cannot divest any interest except an interest left in the transferor

Fill in gaps on the time line, not cut short previous interest but waits patiently until the preceding estate ends

Must have a preceding estate

Must follow fee tail, life estate or term of years, not a fee simple

Must be capable of becoming possessory on natural termination of preceding estate

Contingent-condition precedent or no known taker

whenever O creates this in fee simple, O retains a reversion

if the instrument is ambiguous, the law favors a vested construction

Vested-know the taker and no condition precedent

Indefeasibly vested remainder-holder of the remainder is certain to acquire a possessory estate at some time in the future permanently

Vested remainder subject to open-it is vested in a class of persons, at least some of whom is qualified to take possession, but the shares are not yet fixed because no more persons can subsequently become members of the class

Vested remainder subject to complete defeasance-vested subject to being divested by the operation of a condition subsequent

What are the consequences of vested v. contingent?

if vested than the taker is already ascertained and there is no condition precedent

at common law, contingent remainder could not be transferred (not followed in most states)

Contingent remainder (common law) destroys if has not vested when previous life estate ends (Doctrine of Destructibility of Contingent Remainders)

Rule Against Perpetuities (RAP) applies to contingent not vested remainders

Executory Interest

Must cut short a previous interest

Rule of Convenience-class closes. Anyone born or conceived after ready to take present possessory estate-precludes others from taking interest

Springing Interest-a future interest in a grantee that springs out of the grantor at a date subsequent to the granting of the interest, divesting the grantor  (O & A)

Shifting Interest- a future interest in a grantee that divests the preceding estate in another grantee prior to its natural termination, divesting the grantee (A & B)

RAP-A has a fsd, B an exec. interest = O retains a poss. of reverter

RAP-A has a fssel, B an exec. interest = A has a fsa

IN GENERAL FOR LIFE ESTATES:

If transfer to A for life, remainders are contingent for future interests and O retains a reversion

If transfer to A for life, if remainder is vested, C’s interest is always an executory interest

Trusts
a trust is a fiduciary relationship with respect to property in which one person, the trustee, holds the legal title to property subject to equitable rights in the beneficiaries

present possessory estates and equitable future interests can be placed in trusts

Legal estate-trustee

has the duty to make the property productive and owes the beneficiaries of the trust an undivided loyalty

Equitable estate-beneficiary

Spendthrift Trust are common-disabling restraints on alienation are permitted so as creditors cannot reach property

the settlor imposes a valid restraint on alienation, providing that the beneficiary cannot transfer his interest voluntarily and that his creditors cannot reach it for the satisfaction of their claims

Legal tile in trust is are in the trustee and the specific assets are alienable by the trustee who can change investments if desirable

Discretionary Trusts- some protection from creditors where the spendthrift trust is not recognized.  Trustee can withhold the payment of income

Rules Furthering Marketability
Destructibility of Contingent Remainders (minority states)
Common Law-A legal contingent remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate (not leases)

Where destructibility has been abolished, a contingent remainder takes effect if the contingency occurs either before or after the termination of the life estate.

If one person owns a life estate and the next vested estate in fee simple, the contingent remainder gets destroyed and the other two get merged

The first child of the owner of a life estate will be valid under RAP, because A (life estate holder) will be measuring life since the contingent remainder will necessarily vest or be destroyed

Rule in Shelley’s Case (abolished in most states)

If (i) one instrument (ii) creates a freehold in land in A, (iii) purports to create a remainder in A’s heirs and (iv) the estates are both legal or both equitable, then the remainder becomes a remainder in fee simple in A.

For Life Estates only

Doctrine of Merger-is that of a life estate in A and a remainder in A will merge unless there is an intervening estate or the remainder in A is subject to a condition precedent to which the life estate is not subject

Reasons for rule:

feudal tax evasion

alienability

rule makes land alienable one generation earlier-not tied

Doctrine of Worthier Title (abolished in most states)
subject to interpretation

O makes an inter vivos conveyance of property with remainder to O’s heirs instead of a reversion = void.  Treated as a reversion
Rule Against Perpetuities (RAP)

Rule:  No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest
the rule applies only to contingent remainders and executory interests

if any possibility it will vest too remotely than the interest is void

look at all the relevant lives in order to search for a validating measuring life (can be a group or an individual)
must be someone who can affect the vesting interest and alive at the creation of the interest (including the gestation period) Does not have to be someone mentioned in the instrument
try holder of contingent future interest 1st, then life estate, then others
If A has a fssel, then B has an executory interest, A retains a fsa
O can use 2 deeds instead of one.  Covey to B and the B convey to A “so long as”

If A has a fsd, then B has an executory interest, A retains an fsd, O retains a possibility of reverter

To answer a question re RAP:

identify the interests

identify if valid under RAP, if yes then done

remedy the violation of RAP (usually a violation when the taker is unascertained)

A class gift (gift to a group) is not vested in any member until the interests of all the members has vested, the class has closed and all conditions precedent have been satisfied

Jee v. Audley-Presume can have children at any age.  Violates RAP to devise property to A and if A’s line of decendants runs out to the daughters of B (age 80)

Law assumes an unborn widow-can’t leave “to my son for life, his widow for life, then to son’s issue who survive widow”

Doctrine of Infectious Invalidity-transfer quite different from what the transferor intended.  There is no formula to figure out when this will be used (not in Ca.)

Wait and See Doctrine-About ½ of the states have reformed RAP by adopting this.  The validity of the interest is judged by actual events as they happen and not by possible events that might happen.
Wait and see for statutory period

Has been applied retrospectively in some states
wait and see for 90 years (Uniform Statutory Rule and Perpetuities), then if vested becomes valid (In Ca.)
Pros-saving device for individuals who draft an instrument that violates common law

Cons- not knowing for that long may prove inconvenient, results in the extension of dead-hand control
Cy Pres Doctrine-invalid interest is reformed within the limits of RAP to approximate most closely the intention of the creator of the interest.  A court can reduce age contingencies to 21 years or make some other change.

Reformation may be postponed to the end of the wait and see period

Policy re  RAP:

a parent could realistically and perhaps wisely assess the capabilities of living members of the family, and so with respect to them the parents’ judgment was given effect

prevent dead-hand control—maybe we should limit conveyances
we need to encourage people to leave charitable gifts (not subject to this rule)
no real concern for infinite control as there once was
should be able to provide for your family
not good because overtime things can change which is not foreseeable and the market may not be able to fix this
why do we care about remote vesting??  It could still go on forever with no remote vesting

CONCURRENT OWNERSHIP
Tenancy in Common
Form of concurrent ownership wherein each co-tenant is the owner of separate and distinct share of property which has not been divided among the tenants.  Each owner has a separate and undivided interest in the whole.

Conveyance to A, B, C- each has right to possession of the entire land, but not exclusive.  Can’t exclude the other tenants

Completely alienable and devisable

No right of survivorship for surviving tenant in common- would past to heirs if died intestate

Equal shares are not necessary for tenancy in common (presumed unless intent was different)

Can have different types of estates (life, remainder, etc.)

Joint Tenancy
form of concurrent ownership wherein each co-tenant owns an undivided share of property and the surviving tenant has a right to the whole estate

Can be created by deed or will or joint adverse possession NOT by intestate succession
Right of Survivorship-right of surviving joint tenant takes precedence over any devisees under the will of the dead joint tenant, creditors, etc.
not devisable by joint tenant

creditors must attach during life or lose out
can be destroyed if joint tenancy is severed w/o mutual consent
Four unities requirement

Unity of time-must vest at the same time

Unity of title-must acquire title by the same deed or will or by joint adverse possession (never by intestate succession)
Older Rule-required a strawperson to convey to self and someone else as joint tenants

Modern Rule- allows conveyance to self and other w/o strawperson
Unity of Interest-must be equal in estate of one duration

Unity of Possession-each may have possession of the whole (one can waive possession if so desires)
Overcoming presumption of tenancy in common:

must be created with express words in the instrument indicating an intent to create a joint tenancy- “To A and B as joint tenants”

may also require that survivorship is provided for
Severance of  a Joint Tenancy (In Ca. must be recorded)

any joint tenant can destroy the right of survivorship by severing the joint tenancy

modern law generally follows the proposition that severance of one of the four unities severs the joint tenancy (can be done w/o one party’s knowledge)
Conveyance- each joint tenant as the right to convey his interest which will sever the tenancy (to a 3rd party or other joint tenant)
A & B can sign an agreement agreeing that B can possess property w/o destroying joint tenancy

Mortgage-this may or may not sever the tenancy

Title Theory-since a mortgage by a joint tenant conveys the legal title of such joint tenant, the mortgage destroys the unity of interest and severs

Lien theory-one tenant gives security-since legal title remains in the mortgagor, this does not sever and the lien would be over if A dies
Lease by a joint tenant is allowed (Swartzbaugh v. Sampson)
In Ca. no severance (lease ends early if lessor dies)

Permanent severance-unity of possession between A & B is destroyed so joint tenancy is destroyed and right of survivorship destroyed, but lease does not end early

Temporary severance
conditional-can be restored if lease ends before death of lessor.  If lessor dies first than permanently severed and lease does not end early

partial-restored at the end of the lease even if lessor dies first, protects the lessee
If want to preserve survivorship can convey to A & B for joint lives with remainder to the survivor.  This is not a joint tenancy 

Avoidance of Probate

useful between a husband and a wife

when a person dies either intestate or testate, probate proceedings have to be opened to change title and it is time consuming and costly
this is not necessary because automatically retains a right of survivorship
Tenancy by the Entirety (only exists in ½ of states- and none of community property states)
concurrent ownership that can be created only between a husband and a wife, holding as one person-It is like the joint tenancy in that all of the four unities are required (plus a fifth, the one of marriage), and the surviving spouse has a right of survivorship
Cannot defeat right of survivorship through conveyance unilaterally
Married Women’s Property Act-passed to remove the common law disability of married women to control and dispose their property (different interpretations)

Minority- Give Wife same rights as the husband-  either could sell/convey interest but there is an indestructible right of survivorship

Majority-Give wife  and husband same possession rights during marriage- Neither can sell/convey unilaterally, a creditor cannot reach the interest of either, does not destroy survivorship right

Either spouse can sell right of survivorship, but not while alive

Sawado v. Endo-  P in car accident and injured by D who owned property with his wife as tenants in the entirety.  Conveyed land to their sons before judgment was entered.  D’s wife then dies, so P is not able to get at assets.  Is the interest reachable before the conveyance?  Court says no, creditors cannot reach the property

Rights and Duties of Co-Tenants (Joint Tenancy and Tenancy in Common)

Possession by One Co-tenant-each co-tenant is entitled to the possession and enjoyment of the entire co-tenancy property and none can exclude the others from any part of the property

Co-tenants can agree among themselves that one co-tenant has the right to exclusive possession.  A private agreement does not sever unity of possession or a joint tenancy

Accounting for reasonable rental value by co-tenant in possession

Majority Rule-If B is not ousted by A, A is entitled to use and occupy every part of the property w/o paying any amount to B.  If B has been ousted, A agreed to pay B or A stands in a fiduciary relationship to B then B can recover a share of the rental value

Promoted productive use of the property and rewards the co-tenant who goes into possession and uses the property
Ousted- can recover share of reasonable rental value or suit to partition the property or injunction to live there
Accounting for Rents Received from a 3rd Party-

lease to a 3rd party is valid (Sampson case)

must be shared equally with other co-tenants if the income exceeds the collecting co-tenant’s proportionate share.   Collecting co-tenant must account for net amount actually received, not for the reasonable rental value of the land  (Statute of Anne)  Can affirm the lease and get portion of share

a co-tenant has a right to an accounting during the existence of the co-tenancy, or can wait and demand an accounting in a partition action, which separates the co-tenants and adjusts their rights in final settlement.
Actions by co-tenant to Protect Property

a co-tenant who pays money to keep up the property which benefits all of the co-tenants is entitled to reimbursement for more than his proportionate share of the costs

Taxes and Interest on Mortgage- each co-tenant has the duty to pay his share of taxes, in order to protect the property from a tax foreclosure sale.  If one pays more then his share, he can compel the others to reimburse him
Exception-co-tenant in sole possession- he has the duty to pay the taxes and mortgage interest up to the amount of the reasonable rental value of the property

Repairs are voluntary.  No person has the duty to repair property and so if repairs are made the other co-tenants cannot be compelled t pay.  Must wait until and accounting or a partition

Improvements-not like necessary repairs-no reimbursement at all.  Improver should get the value added by the improvements.  If no increased value the improver receives nothing
Co-tenants as Fiduciaries

co-tenants are not fiduciaries-they do not hold interests for the benefits of the others.  On the other hand it is not a relationship between strangers-they are considered fiduciaries when members of the same family because familial trust and confidence requires that each act as a fiduciary

Confidential relationship

inherited title

Partition
Tenants in common or joint tenants can bring a suit in partition not tenants by the entirety.  This is an equitable proceeding in which the court either physically divides or sell the common property, adjusts all claims of the parties, and separates them

Partition in kind- physical partition into separate tracts
Partition sale-if physical partition is not feasible or in the best interest of the parties, the court will order the property sold and the sale proceeds divided equally
Division of proceeds-each gets an equal share of the proceeds unless evidence that they intended unequal shares

Agreement not to partition-can agree not to partition if for a reasonable time and purpose
Adverse Possession is difficult but allowed-must give notice of repudiation of title

Marital Interests
See earlier discussion re: tenancy by the entirety

Common Law-husband and wife were one and that one was the husband.  All wife’s property except her clothes and ornaments became the property of the husband and he had control and possession during the marriage (Minority states)

Upon death of one spouse- wife was given a dower and husband given a curtesy.

Dower-A life estate in 1/3 of each parcel of qualifying land.  Wife has a dower in all freehold land of which her husband seised during marriage and is inheritable by issue born in the marriage
Attaches to the land the moment the husband is seised during marriage and is inchoate until husband dies.  Wife can’t lose it unless she consents or the couple divorces

Does not apply to leaseholds, remainders, joint tenancy land or personal property

Curtesy- only if their were issue in the marriage.  Husband receives a life estate in all of the wife’s land and not merely 1/3.  It also extends to wife’s equitable interests held in possession (trusts)

Modern Statutory Rights Upon Death:
Elective Forced Share (upon death of one spouse)-equal to ½ or 1/3 (according to statute)- applies to both real and personal property and takes an interest in fee simple not just for life for the property owned by the decedent at death

Surviving spouse can take either elective share or what was devised, not both
Almost all states protect the surviving spouse against inter vivos gifts that defeat the spouse’s elective share

1990 Uniform Probate Code-couple’s combined assets including life insurance, etc. and the survivor gets a percentage-determine by a sliding scale depending on length of the marriage - 3% for one year, 50% for 15 or more years

Modern Rights upon Dissolution:
Equitable division-of all property, marital property (either limited to earnings or not limited at all)

Professional Degrees- 
some courts hold that increase earning power or a professional degree is not property and therefore is not divisible upon divorce.  

some courts hold “reimbursement alimony given to the supporting spouse”
some courts give supporting spouse equitable portion of the enhanced earning capacity the degree affords the holder
Community Property (8 states, incl. Ca.)

Basic Theory of Community Property-  a husband a wife are a marital partnership, a community.  Both contribute to the material success of the marriage and both contribute to material acquisitions

Consists of earnings of either spouse during marriage and property acquired through those earnings (anything before marriage  or acquired by devise, gift or descent during marriage is separate property)
Income from community property-all income and proceeds from sales are community property

neither spouse can change community property into separate property w/o consent
income from separate property retains its separate nature 
Owned in equal undivided shares by the spouses-recognizes and rewards- Creditors of either spouse can reach all community property

Commingling-the whole is considered community property
Conveyance-neither party can convey to 3rd party, only to the other spouse
must be conveyed as a whole.  Either spouse has the power to manage-sell personal or real property (Ca. requires joinder)

Transmutation-is not valid unless made in writing by an express declaration that is made and consented to by the spouse whose interest is being adversely affected

Rights at Death-decedent spouse has the right to transfer his or her ½ interest by will to anyone. If dies intestate determined by statute
Quasi Community Property-personal property wherever located and real property in Ca. which would have been community property if the decedent has been domiciled in Ca. at the time the property was acquired
Rights at Dissolution-divided equally

Presumption that property held by husbnd. and wife is community not separate property (§ 2581) unless expressly stated otherwise

Co-Owned Property- Even if really held separately, if either party requests, the Court has the power to take co-owned property and add to community property pot (Family Code § 2650)

Education- Family Code § 2641-upon dissolution, community is reimbursed for education of spouse that substantially enhanced their earning capacity with interest. If loan nor repaid, then it goes to the spouse who received the education.  If more than ten years later than community has already received the benefit

Quasi Community property is personal and real property wherever located which would have been community property had the decedent domiciled in Ca. at the time the property was acquired

i.   If a down payment is made by separate property and all else paid by 

     community property, then it is viewed as having made an interest free loan to    

     the community (§ 2640)

Policy Discussion Re Community Property/Marital Interests
all property divided or only what was brought into the marriage

“our is ours”, unless separate before

completely separate unless decide to make communal through agreement

if talent then maybe not into pot-undermines essence of community property

value of homemakers?

pre-nuptials for separate property otherwise everything else community

separate becomes community over time

should length of marriage be relevant?

should need be considered?

should there be a state interest in marriage?  Just a contractual relationship?  Protection by state?

what about same sex couples?

LANDLORD - TENANT LAW
Property and Contract law both applicable-because it is a conveyance and a contract containing promises between the landlord and the tenant

Types of Tenancies and Their Creation

Tenancy for Years- Estate that lasts for some fixed time period or a period of time computable by formula that results in fixing calendar dates from beginning to ending

may be for weeks, months or years but still called tenancy for years

no notice of termination is required because the parties know precisely when the term will end

Periodic Tenancy- tenancy for a fixed duration that continues for succeeding period until either the landlord or the tenant gives notice of termination (month to month, year to year)

notice of termination needed to terminate or automatically extends to another term

Common law-notice must be equal to the length of the period or 6 mos. if period is a year and last  day of period should be the date of termination.  By agreement the parties may shorten the amount of notice required or eliminate completely

Majority- Statutory Modification-no longer require six months notice for year to year, require 1 months.  Some statutes provide that a month to month tenancy can be terminated on any day, not only the last day of the period (Ca.)

Restatement​- If notice not enough time and not end of period-will still remain effective for the earliest possible termination date following notice

Majority-if rent pd. month to month, interest can still be year to year

If under a tenancy for no fixed period, rent is reserved or paid periodically, a periodic tenancy arises by implication

Tenancy at Will- tenancy of no stated duration that endures only so long as both the landlord and tenant desire

either can terminate at any time

terminates at the death of either party or by sale of the landlord

no notice of termination required under common law, but now is required in most jurisdictions by statute

Garner v. Gerrish (1984)- renting for $100, term would be till when Gerrish, tenant, decided.  Landlord dies and executor wanted to terminate.  Gerrish said had a life estate determinable and court agreed (minority view, the majority would have read it as a tenancy at will)

Delivery of Possession

English Rule (Majority)-in most jurisdictions the landlord has the duty to deliver actual possession, as well as the legal right to possession at the beginning of the term

If the previous tenant has not moved out when the new tenant’s lease begins and the landlord does not remove the person in a reasonable time the landlord is in default

Tenant’s Remedies:

If unaware of 3rd party-can terminate lease prior to possession and recover damages

If aware when signs than waives rights unless 3rd party returns-L must disclose

T takes possession-remedy is if interferes w/ quiet enjoyment.  Then can affirm lease and not pay rent and recover damages (rent for other premises in excess of specified rent, costs of ousting, loss of anticipated business profits)

Policy rationale:

This carries out the intention of the parties since the tenant bargains for use of the property, not a lawsuit against the prior tenant

landlord is more likely to know if the previous tenant will move out and is in a better position to pressure him to do so

landlord is more familiar with eviction procedures and can evict the holdover tenant at less cost (more efficient)

common sense that apartment will be empty

American Rule (Minority view)-landlord has no duty to deliver actual possession at the commencement of the term and is not in default under the lease when the previous tenant continues to wrongfully occupy the premises

Policy Rationale
the lease conveys a leasehold to the tenant-if he wants possession he should take it

tenant has the right to evict the holdover tenant and needs no additional remedy against the landlord

landlord should not be liable for a tortious act of holdover

landlord not required to evict a trespasser after possession, so should not be required before possession

do not address issues of fairness and efficiency

Hannan v. Dusch (1930)-this court followed the American rule

Campbell v. Henshey (1970)-L & T execute lease, T takes possession and pays rent and then learns that L had leased to someone else earlier so stops paying rent.  Crt. says there is no remedy for T after taken possession unless interferes with use and enjoyment.  If finds out before possession then can terminate lease.

Assignments and Subleases
Assignment arises when the lessee transfers his entire interest under the lease to a 3rd party

Sublease arises when anything less than the entire interest is transferred

If retain a right of entry a substantial minority find it a sublease, but a majority find it an assignment

Privity of Estate- 

If a tenant assigns his leasehold, the assignee comes into privity of estate with the landlord which means that they are liable to each other for covenants in the original lease that run with the land if occurred while in privity of estate

If a tenant sublets the premises the sublessee is not in privity of estate with the landlord and cannot be sued or sue.  Privity of Estate remains between the landlord and the original tenant
Privity of Contract-

Does no matter whether or not assignment or sublease, the original tenant and the landlord remain in privity of contract unless there is a release.  T1 can be in privity of contract with L if expressly assumes all of the covenants in the original lease.  T1 is in privity of contract with T no matter what.

Rent is a covenant running with the land, so L can recover from anyone

If nothing expressly in agreement can sublet or assign.  If landlord’s consent is required the majority rule is that she can be unreasonable, minority rule must be reasonable

Funk v. Funk/ Kendall v. Ernest Pestano-both apply to commercial leases only (have not yet decided residential leases).  A landlord can decide not to allow to permit assignment.  This was codified by California legislature
Tenant’s Duties

Duty to Pay Rent-traditionally it is an independent obligation so if the landlord fails to repair, rent is still payable.  In many jurisdiction the duty to pay rent is now dependent upon performance of the landlord’s obligations if the premises are residential.  

Duty to Repair

Common Law-in the absence of a duty on the part of the landlord to repair (imposed by statute, implied covenant of habitability, or express covenant), the tenant has a duty to make ordinary repairs to keep the property in the same condition as at the commencement of the term, ordinary wear and tear excepted.  Does not have to make substantial repairs

still have to pay rent even if destruction of the building results that is not caused by the negligence of the tenant

Modern Law- in addition to the implied warranty of habitability the landlord’s duties in the absence of an agreement to the contrary are to make all necessary repairs

CCC § 1941.2-affirmative actions of tenant-clean & sanitary, not defacing/damaging building
if a change in condition caused suddenly by nonmanmade force makes the property inhabitable the tenant may terminate the lease (depends on state, Ca. allows this)
Liable for permissive or voluntary waste

Landlord’s Rights for Holdover Tenant
A holdover tenant is one that wrongfully remains in possession after termination of the tenancy

If involuntary, i.e. a child is sick, not bound to this doctrine.  If leave personal equipment, not considered holdover because the landlord can still use premises

Landlord’s Options (can only use one & can’t change mind-Crechale & Polles v. Smith)

Consent to a New Tenancy

Look at what type of tenancy and what duration

Look at way rent was specified

maximum of one year, based on original terms

most say a periodic tenancy is created

Evict the Individual

Treat the individual as a trespasser and sue for the fair rental value and special damages

Common Law-permitted the use of such force as was necessary to expel the tenant (some states still follow this)

Peaceable entry permitted-some jurisdictions hold that the landlord can enter only by peaceable means (changing the locks is not peaceable, but forcible)

Self-Help-prohibited in many states because of potential breaches of the peace and the policy of discouraging landlords of taking the law into their own hands, and require landlords to use summary proceedings

CCC § 1789.3-prohibits landlord’s from stopping utilities, changing locks, etc.

intended to be a quick and efficient means by which to recover possession after termination of a tenancy

however most  are time consuming and expensive

this rule can be waived if included in the lease in some jurisdictions

Tenant who has abandoned premises
landlord can do nothing, treat the lease as terminated or retake the lease on the tenants account

Duty to Mitigate?

older view- landlord has no duty to mitigate damages by finding another tenant because the tenant has bought a term in the landlord’s land and it is not the fault of the landlord if he decides not to use it

This rule views the lease as a conveyance of property and inconsistent with modern cases, which views a lease as a contract.  It is wasteful to permit the landlord to do nothing

no duty to mitigate provide that the tenant could sublet or assign subject to reasonable consent-CCC § 1951.4

Recent trend- landlord has a duty to mitigate (42/50 states)

Rent Acceleration Clause-included in the lease and provides that the rent for the balance of the term shall become payable in full upon the tenant’s default of payment of rent or some other obligation

Policy issues:

tenant should not be able to impose duty by his own wrongdoing-not fair

new relationship between landlord and new tenant is forced

anomalous for landlord to bother to seek out new tenant because property had already been conveyed to this tenant 

should not have to constantly seek out new tenants

abandonment encourages vandalism (restatement)

should have duty if prevents sublet/assign 

If landlord decides to treat lease as terminate?

tenant only liable for rent accrued and for damages caused by the abandonment

Common law-landlord cannot terminate the lease and receive damages for anticipatory breach of contract

Newer trend-is allowed and damages are determined by the difference between the rent agreed upon in the lease and the fair rental value for the balance of the term

Retakes possession and relets

courts are divided if repossession by the landlord which deprives the tenant of the right to possession effects surrender and thus terminates the lease.  If it does, the tenant is excused from further rent liability.  Courts are divided:

Reletting effects surrender unless the tenant expressly or impliedly consents to the reletting (this rule coupled with damages for anticipatory breach are not allowed discourages reletting)

If the landlord gives the tenant notice of reletting and notice that she intends to hold the tenant liable for any loss in rental, may relet for the tenant’s benefit

Need to determine if landlord intended to accept surrender of the lease-notice indicates no, but lack of notice is inconclusive

Security Devises-(CCC § 1950.5)-limited to 2 months rent for unfurnished apartment, must be returned within 3 weeks or a written statement should be provided why not returned portion

Landlord’s Duties
Condition of premises-

Common Law-lessee takes premises as is after an inspection-unless expressly in lease, the landlord under no obligation to tenant
CCC § 1941.1-conditions must be met before fit for occupation-roof can’t leak, plumbing, electricity, heat, hot and cold running water, clean (minority)

Lessor under duty to disclose latent defects

Modern Trend-SEE DISCUSSION BELOW OF IMPLIED WARRANTY OF HABITABILITY

Ingalls v. Hobbs-summer home infested with bugs held to be uninhabitable- furnished and short term lease so there is an implied covenant of habitability-people want it immediately and it is needed fit for habitation

Covenant of Quiet Enjoyment (Implied in every lease)
Common Law-only breached when actually evicted.  Mutually dependent covenants between this and rent otherwise covenants are independant

Modern Trend-Right of quiet enjoyment without interference from the landlord-can be breached by actual or constructive eviction

Actual Eviction-tenant’s rental obligation ceases because may treat lease as having been terminated

Partial Eviction-if evicted from any portion of the leased premises by the landlord, his rent obligation abates entirely until full possession is restored.  (Restatement rejects this and says there should be partial abatement and tenant can sue landlord for usual remedies or damages)

Constructive Eviction-where there occurs a substantial interference with the tenant’s use and enjoyment of the premises by the landlord, the tenant may terminate the lease, vacate the premises and be excused from rent liability (may be acting or failing to act -turn off heat)

makes rent and covenant dependent on each other so that a tenant does not have to go through the difficult process of recovering damages

substantial interference is determined objectively-what a reasonable person would regard as fundamentally incompatible with use and enjoyment (look at-purpose for which the premises was leased, foreseeability of this type of interference, potential duration of interference, nature and degree of harm caused and availability  of means to abate the interference)

If tenant knows of interference before takes possession than waives the interference

Tenant must give notice to the tenant before claiming this eviction and give tenant a reasonable time to remedy the situation

Can’t be claimed unless he vacates within a reasonable time and until he does he is liable for rent

can get a declaratory judgment in some cases before tenant vacates

Restatement view (Ca)-can stay in possession and sue for damages

Once leaves-no longer liable for rent and can recover for damages suffered, including the difference between the rent paid and the reasonable rental value, expenses for a new premises, etc.

In general the landlord is not liable for the actions of the other tenants, except if nuisance/in common area and has the legal ability to stop conduct

Risks the tenant takes in vacating-breach may not be substantial enough and the tenant will be found to be abandoning, waiver by waiting to long before moving out or moving out too quickly and not giving the landlord a reasonable amount of time to fix.

Implied Covenant of Title- if already entered into possession, then the only remedy is if other person shows up.  Can get out of lease if finds out before takes possession

Implied Covenant to Deliver Actual Possession-English v. American Rule

Tort Liability- Personal Injuries

Common Law-absolved of all tort liabilities (caveat lessee-beware) but there are exceptions:

negligent repair-even if no duty to make repairs, once they are made if it is done negligently and an injury results then liable

common area-duty of reasonable care-

latent defects-has duty to disclose/warn of dangerous conditions at beginning of the lease-landlord knows or should know

public use exception-premises leased for public purpose and lessor knows of danger on premises which is unsafe for public use.  If patron gets hurt (not lessee) and using for intended purpose then liable

landlord covenanted to repaid-sued in K, not tort

violates housing code requirements-serves as evidence of negligence per se

New Rules-

Peterson v. Superior Court (1995)-Negligence standard reaffirmed in Ca. but dumped strict liability standard because it had received a chilly reception.  Landlord needs notice and reasonable time period?? (dicta)

can have exculpatory clauses in some jurisdictions (not in Ca. § 1953)

Reforms in Landlord’s Duties-

Illegal Lease Defense-landlord knowingly leases a dwelling which was violating the housing codes/ latent defects

this becomes an illegal contract which is unenforceable

landlord still able to collect reasonable rental value

depends on the legislative intent behind the codes

only applies to conditions present at the time of inception of the lease

Implied Warranty of Habitability (as a result of statute or case law in majority)

Common Law No covenant because tenant able to inspect the premises and protect himself unless L gave an express warranty OR

Furnished for a short period of time (Ingalls v. Hobbs)

Latent Defects not easily iscoverable (borders on fraud)

Building under construction when lease signed

Scope of Warranty

landlord’s duties are measured by the standards of the housing codes-some need it to be substantial breach others say any breach

look at if it is fit for human habitation
Notice- many don’t require notice because not a fault based policy, but others do and even require time to fix it

Risk-if lose claim then can be evicted & have to pay rent eventually

Green v. Superior Court of City-implied by law in residential leases and is a defense for a tenant.  Court compared historical society with modern urban tenants - not have access to central things of the apartment, less handy, multi-story aptmts.  Court says no waiver of this because of fairness and public policy.  It supplements the unenforced housing codes

don’t have to move out to take advantage of this like with the covenant of quiet enjoyment in all besides California.

Holding- requires compliance with codes which materially affects the health and safety of the tenant

Knight-  We can supplement housing codes with case law.  Once had notice then a tenant no longer has to pay there was no need for reasonable time period.  Why should they pay for substandard living arrangements?

Tenant can stop paying rent on the grounds that the property in uninhabitable and can use this as a defense in a UD action

Difference between Quiet Enjoyment and Implied Warranty
In many jurisdictions have to move out to qualify for QE, not for IW

IW handles failure to act situations which are not covered by QE
tenant may stop paying rent all together and use IW as a defense, while with QE, the tenant must continue to pay rent then sue for damages
IW cannot be waived but QE can be
Remedies re: Implied Warranty of Habitability

Most often used as a defense in a UD action-rent can be reduced

Agreed Rent- Damages = rent due

Pay rent and then bring action for damages

Terminate lease and then sue for damages

Sue for specific performance and make landlord to make repairs or limit monthly rent (small claims or under B & P code for unlawful business conduct)

Repair and deduct- Ca limits this to a maximum of one month’s rent up to twice per year.  Notice and reasonable time must be given to landlord
Apply to rent stabilization board for rent reduction
Policy rationale For Implied Warranty: (Waivability, etc)
housing shortages give tenants less bargaining power than landlords have

reasonable expectation of modern tenant that he will receive a habitable home (right to a habitable dwelling)

will result in social problems if waived-unsanitary/unsafe conditions

government may be forced to step in and provide a solution

tenants do not have time or ability to inspect the premises and put them in habitable order

landlord can identify defects and remedy them

more effective housing code enforcement will result

Gives T a roof over their head-something is better than nothing

maybe should pay T to fix problems

BUT….it places a duty on the landlord which will lead to increased rents or abandonment in rentals, or less investment in housing, poor will lose out

Damages re Implied Warranty of Habitability
Difference between fair rental value of inhabitable and fair rental value of uninhabitable (Hilder)

Agreed Rent- (FRV inh. - FRV uninh.) = T pays

(Agreed Rent- FRV inh.) + FRV uninh. = T pays

Fair to tenant because preserves benefit of bargain- assumes bargained for inhabitable premises

Requires Expert testimony (unless court does not need)

Difference between agreed rent and fair rental value uninhabitable.  Can still sue for specific performance (adopted but not followed in Ca.)

Agreed Rent - (Agreed Rent -FRV uninh.) = T pays

Inconsistent with policies underlying implied warranty and non waivability

inadequate incentive to repair the premises

Peterson does not like this

Casares v. Ortiz (Ca.)-opposed to this measure and used measure c.

Percentage reduction in use (percentage diminution approach)
Agreed Rent - (Agree Rent x  % Reduction)= T Pays

not very precise

Ca. still likes this

no expert testimony required

there is an incentive to repair

factors-floor space, time, degree of discomfort, quality of defect

Restatement Approach
(FRV uninh./ FRV inhab.) x Agreed Rent = T Pays

(Agreed Rent/FRV inhab.) x FRV uninh. = T Pays

Focuses on preserving benefit of bargain

avoids problems of measure b.

Tort measure of damages (Used in Hilder with measure a)

Why not simply sue in tort?  IIED, negligence, nuisance, A/R

no relation to value of the lease

unlimited so can drive landlord’s out of business



Retaliatory Eviction

Usually after the tenant has brought an action against the Landlord

Tenant has to prove retaliatory motive but often aided by Rebuttable presumption if within 180 days

If really for a business reason then it is okay (Robinson v. Diamond)

Want to enforce housing statutes w/o fear of eviction and enforce right of habitability.  Also it would abridge free speech (Edwards v. Habib)

Rent control

Is the ordinance constitutional and is it constitutional as applied to the particular landlord?  Rent control is a form of price regulation which serves a rational relation to the legitimate government purpose of protecting the welfare of housing consumers (Pennell v. San Jose (1987))
must provide landlord with a just and reasonable return on her property.  If it does not provide for procedural mechanisms that will give the landlord a fair return under changing economic situations, it is confiscatory and a taking of the landlord’s property w/o compensation (violation of the Takings Clause)

Rate Base- (investment) needs to be determined upon which a fair return is allowed.  Investment might be either sunk capital (purchase price) or current market value of the property.  Using the former would result in different rents for comparable buildings.  Using the latter it would defeat the purpose of rent control by tying rents to free operations of the housing market.

Hardship of Tenant-may be considered

Landlord cannot evict at the end of a term and rent to a new tenant at the market rate w/o good cause.  If the landlord could if would undermine rent control and not provide any security.  

Vacancy decontrol- protects sitting tenants until they leave either voluntarily or for good cause-then can be rented at market rate to next tenant

U.S. Supreme Court-

Fischer v. City of Berkeley-no anti-trust regulation violation.  No conspiracy

Pennell v. San Jose (1987)- see above

Yee v. City of Escondido (1992)- mobile home rent control.  Court found no taking had occurred because not forced renting

California Legislatures-

Costa-Hawkins Rental Housing Act-mandates vacancy decontrol in rent control regions (1995)

Single family residential/condos can not be rent controlled

EASEMENTS 

Introduction

Landowners often want to make agreements with their neighbors respecting the use of one or both parcels of land.  These agreements are divided into two broad categories:

Rights arising from a grant of a right by one landowner to another (Easements or Profits)

Rights arising from a promise respecting the use of land by one landowner to another (real covenants or equitable servitudes)
Easements
An easement is a grant of an interest in land so that the burden passes to subsequent owners of the servient land and so the owner of the easement has rights against the original grantor and his successors

Affirmative Easement-the owner of an affirmative easement has the right to go onto the land of another (servient land) and do some act on the land (drive across, etc.)

Compare to affirmative act of servient owner-if an servient owner agrees to perform and affirmative act on his land, then it is a covenant not an easement.

Negative Easement- owner of a negative easement can prevent the owner of the servient land from doing something on the servient land

common law- limited easements for light, air, lateral support or for the flow of an artificial stream of water

Modern Trend-some allow for scenic (view) and solar easements
Negative easements are limited because almost all types can be treated as a promise by the servient owner not to use his land in a certain way whereas an easement is a grant of an interest in land and a covenant is a promise respecting the use of land
Easement Appurtenant- When an easement benefits its owner in the use of another tract of land it is appurtenant to that land.  (attached to the benefited parcel of land)

Dominant Tenement-the land benefited

Servient Tenement-the land burdened
A negative easement is always appurtenant
If an easement creating an easement is ambiguous, courts will construe it to be creating an easement appurtenant
Intention of the parties in the usual factual situation

History of not recognizing gross in England
Elimination of obsolete easements
Land value increased with appurtenant
It is transferable and enforceable against subsequent owners- Servient Tenement goes with the land unless protected by the recording acts as a bona fide purchaser
Notice Statute-subsequent purchaser is protected if no notice of interest is created

 B grants easement to A (not-recorded), B sells to C (C lacks actual and constructive notice) and therefore C takes the property free of the easement and A is punished for not recording
Race-Notice Statutes- Subsequent purchaser is protected if not notice and deed is recorded before easement is recorded
Easement in Gross- When an easement does not benefit its owner in the use and enjoyment of his land but merely gives him the right to use the servient land.  

It can be assigned if the parties so intend and there is no dominant tenement (B walks through A’s land to get to work, benefits B personally)

Usually would use a revocable license

Commercial easements (economic benefit) in gross are assignable and noncommercial are assignable if intend

Profit compared

A profit is the right to take something off another person’s land that is part of the land or a product of the land- timber, minerals, game, etc.

Usually an easement in gross
License compared

A license is permission to go upon the land belonging to the licensor which can be created orally and revocable at will EXCEPT:

License coupled with an interest cannot be revoked.  It is a license that gives the licensee the right to remove chattel of the licensee, which is on the licensor’s land (then like an easement)

Estoppel- If the licensee has constructed substantial improvements on either the licensor’s land or the licensee’s land, relying on a license, the theory is that it would be unfair to the licensee to permit revocation after he spends his money in reliance (easement w/o writing)
When a court estops O, it is giving the entitlement to A at no cost and permitting A to damage O to the extent of O’s actual loss in value.  O may not have realized the damage he would suffer.  It may be fairer to have the license continue but A paying damages to O (Holbrook v. Taylor)

Restatement says that irrevocability exists only for whatever time is required to enable the licensee to reap the fruits of his expenditure

Minority view- rejects estoppel because an oral irrevocable license falls w/in the Statute of Frauds and therefore should be in writing.  Fairer to neighbors who give causal permission w/o thinking of permanent damages.

A license is usually intended to be personal and nonassignable but if it is the intent of the parties to allow assignment than it is okay.

Creation of Easements (Express grant or reservation, implication (2) or prescription)

Creation by Express Grant
An easement over the grantor’s land may be granted to another which is called an easement created by grant

Statute of Frauds-An easement, being an interest in land, must satisfy the Statute of Frauds.  It requires a written instrument signed by the grantor.  If the grantor does not sign a written instrument but orally gives the grantee permission then there is a license
An easement can be created to endure for a person’s life for a period of years or forever
Generally a grant of a limited use, or for a limited purpose, or of an identified space without clearly marked boundaries creates an easement.  Similarly a sale of an interest for less than the fair market value of a fee simple indicates an easement.  If the owner of the servient land pays taxes, and the used space is not separately addressed, then this is an easement
Creation by Reservation
An easement may be reserved by the grantor over the land granted.  If the grantor conveys the land reserving an easement, the land conveyed is the servient tenement

A reservation is the regrant of a new easement not previously existing
Common Law/Majority View- (Peterson does not like)- Can’t reserve an interest in a 3rd party because the grantee regranted to the grantor the easement
Can be circumvented by putting the 3rd party in the position of the grantor using two pieces of paper

Minority view-An easement may be reserved in favor of a 3rd party because there is no reason to prohibit this in modern law.  Moreover, if the easement is invalidated the grantee is unjustly enriched by getting more than she bargained for.

Williard v. First Church-Property sold with an easement to the church for a parking lot and the Ca. court allowed the 3rd party easement

Creation by Implication
Is created by operation of law not by a written instrument.  It is an exception to the Statute of Frauds rule.  However, an easement can be implied only in very narrowly defined circumstances indicating that the parties intended an easement or that it is a necessity

Easement Implied from Existing Use-if, prior to the time a tract of land is divided, a use exists on the servient part that is reasonably necessary for the enjoyment of the dominant part and which the court finds the parties intended to continue after the tract is divided, an easement may be implied
An easement can be implied only over land granted or reserved when a tract is divided as long as use exists at time of division

An easement in gross will not be implied because it must benefit the dominant tenement 
At the time of the division the use of one part of the tract must exist from which it can be inferred that an easement permitting its continuation was intended (quasi-easement)
Qualifications for Existing Use
Apparent-if a grantee could by reasonable inspection discover the existence of the use (it can be underground-drains)

Continuous- It was known at the time of the grant from which it can be inferred that the parties wanted to let it continue
Reasonable Necessity-Must be necessary for the enjoyment of the dominant tenement.  This is a flexible requirement and the courts look at the cost of establishing an alternative (easement generally created in fsa)
Van Sandt v. Royster-Owner of three consecutive lots built a private sewer line for all three which connected to the city sewer system.  Sold the lots and then there were a series of conveyances with no mention of this easement.  Owner of first lot has basement flooded with sewage and demands a ceases and desist of the use, seeking an injunction.

P- no rights because no easement created and if created I am not bound because I am a bona fide purchaser

Holding-There is an easement by exisiting use-the use is reasonably necessary, then probably intended that it would continue.  Further it was apparent upon reasonable investigation
Notice Statutes-Crt. said not a bona fide a purchaser because had inquiry notice of the easement.
Actual or constructive (inquiry or record)

Easement by Implied by Necessity
Implied if the owner of a tract of land divides the tract and by this division deprives one lot access to a public road.  It must be strictly necessary and not just a more convenient access.

Implied for landlocked parcel
No existing use is required at the time that the parcel is divided
Owner of the servient parcel has the right to locate the easement provided the location is reasonably convenient
Termination-It lasts only so long as it is necessary (creates an fsd)
Othen v. Rossier-Othen’s land is landlocked and needs an easement so seeks an injunction to have levy by the road removed so it won’t flood the road.  He argues there is an easement by necessity and prescription (but loses both because did not prove that it arose at the time that the land was divided)
Creation by Prescription 
The same principles which underlie adverse possession apply to a long use of an easement.  If use the property in a certain way for a certain time can acquire an easement

Usual elements for adverse possession must be shown
Open and Notorious- use must be made w/o any attempt at concealment.  Even if underground easement this is satisfied as long as could reasonably be discovered by inspection

Under a Claim of Right-w/o permission (will apply objective, subjective or good faith test)
Exclusivity is not required and color of title is ignored
Continuous Use-not necessarily constant-to give notice to the owner that an easement is being claimed (allows tacking)
Uninterrupted use- if the adverse use is interrupted by the  owner than the prescriptive period ends 
Same as for adverse possession
Fiction of Lost Grant-(Minority of states) Presumed an easement had been made and lost when not rebutted by evidence showing that no grant had been made-Could be rebutted by non-acquiescence-even a letter
When prescriptive easement cannot be acquired-

negative easement 

Fountainbleau v. Forty-Five-Hotel wanted to build an addition which would shade the next door hotel’s pool and prevent use.  Ct. said as long as for a useful and beneficial purpose there are no negative easements by prescription

easement by necessity

public lands (beach access)
the public at large can acquire a prescriptive easement to private land in the same manner (difficult)

To prevent an easement by prescription:

Give permission in writing

stop use by erecting a fence

Go to court and take action for trespassing

CCC § 1008-Sign stating, “Right to pass by prescription and subject to control of owner, section 1008” prevents trespasser from getting an easement by prescription

Write a letter showing non-acquiescence

Scope of Easements
Most of the time interpretation of the written instrument creating the easement and the intention of the parties.  The court will look at whether the easement was created expressly or by prescription, what changes in use might be reasonably foreseeable, what changes in use are required to achieve the purpose and preserve the usefulness.

Easement implied on the basis of an existing use: changes that might reasonably have been expected/foreseeable or are necessary to preserve the utility of the easement are permitted

Easement by necessity: the extent of the necessity determines the scope
Easement by Prescription-more difficult to increase the burden
Subdivision of the dominant tenement-if it is subdivided each individual has a right to use easements appurtenant to the dominant estate subject to the limitation that the servient estate is not to be burdened to a greater extent than was contemplated at its creation

Cox v. Glenbrook-Property near Lake Tahoe which the owner wanted to divide dominant tenement into 40-60 lots.  Look at intent of parties to determine the scope of the easement

An easement granted for the benefit of lot 1 can not be used for the benefit of lot 2 even if the same person owns both lots

Change in location can only occur mutually not unilaterally
Easement in Gross-special problem about excessive use since it is not limited by the needs of a dominant tenement
If it is non-exclusive, it cannot be apportioned for that would constitute  excess competition with the servient owner for the use or sale of easement rights

If it is exclusive than can be apportioned and divided by its owner, but if 2 or more persons own an easement in gross they must use it as one stock
Termination of Easements

Unity of Title-same person owns both the servient and dominant tenement (if leases both for a while than it is extinguished for that period)

Extinguished by Prescription (rare)-owner of servient tenement able to stop use during entire period of easement
Extinguished by estoppel-can reasonably rely on easement holders giving up right to the easement
Easement by Necessity terminates when necessity ends
Intend to abandon (mere nonuse does not extinguish an easement)
Dominant Tenement owner signs a written release
COVENANTS
Introduction

A promise to do or not to a certain thing, relating to the use of land (affirmative/negative promise) and running with the land so that they are binding on the original promissor as well as successive landowners

Must be an enforceable promise and consideration is required-K law
Historically covenants were used to exclude certain groups but now this is unconstitutional and violates the Federal Fair Housing Act (Shelley v. Kramer)
Supplement zoning laws to restrict the use of property.  Whichever is more restrictive applies.  Covenants continue even when a zoning law changes
Policy:  Covenants are enforced by HOA’s and may still have an exclusionary effect to keep in place certain groups-wealthy, gated communities (socio-economic exclusion).  Creates “private governments” in planned developments
minimum lot size

high annual fees
minimum cost of homes BUT
senior citizen housing is good
preserves affordable housing
prevents lands from being developed
arrangements are made among people to restrict at their own will
Real Covenant

covenant enforced at law-relief sought is money damages

Equitable Servitudes

Enforced at equity-relief sought is an injunction

Distinguished from an Easement

covenant is a promise respecting the use of land and easement is a grant of an interest in land

an affirmative easement gives someone the right to go on another’s land which a covenant never does

a negative easement resembles a promise not to do something

Creation of Covenants
Real Covenants-

considered an interest in land and therefore must be in writing to satisfy the Statute of Frauds

Acceptance of the deed serves to bind the grantee

It will not be implied nor will it arise by prescription

Equitable Servitudes

Same as above EXCEPT:

Reciprocal Negative Servitude Implied From a Scheme or General Plan

some jurisdictions allow this if the developer had a scheme of an exclusively residential subdivision and the purchaser had notice, actual or constructive of the covenants in prior deeds, a covenant will be implied in the deed restricting the use

Scheme is required showing that the developer had a reasonably uniform scheme to develop the lots of the same character (which existed at the time of the sale of the first burdened lot)
It is inferred that the purchasers bought in reliance on this scheme and in the expectation of being able to enforce subsequently created servitudes similar to the restrictions on their lots
Negative-restriction on the use of the land
Sanborn v. McLean-sue for injunction preventing use as a gas station although nothing stated about being used for residential purposes only.
Holding-developers had a “common scheme that it would be restricted even though the deed never said that.  When conveyed lots the restrictions were reciprocal.  Plus, they had constructive notice (inquiry and record) and should have known the lots were restricted

Issues

Who made promise to whom?

Who is bound by promise other than original parties?

Who can sue to enforce?

Majority view-Reciprocal promise made on behalf of heirs, etc., so anyone could sue anyone because it is impliedly restricted

Minority View (Inc. Ca.)- The covenant must be in writing and cannot arise out of implication

Snow v. Van Dame-lot was expressly restricted to residential purposes.  D argued that even though he knew of the restriction the P’s who brought suit could not because they had not right to enforce.  

Holding-3rd party beneficiary of promise made by D to seller.




ii.
Applied to 3rd parties out side of scheme (Zamiarski)
Enforcement of Covenants by Successors (see chart)
Why do we need property law for successors in interest rather than K law?

would continually have to renegotiate terms because otherwise someone may be benefited or burdened w/o the other (high transaction costs)

burdensome to have assumption of K rights

Fairness issue-reliance

Requirements for real covenants are more burdensome than equitable servitudes because developed in 2 separate courts and there were obstacles in law courts because concerned with burdened land
Horizontal Privity For Real Covenants:  Relation between coventor and covenantee
Spencer’s Case (1583)-Rented house to A who promised on his own behalf & followers to build a brick wall.  A leased to B who refused.  Burden of covenant will not run unless

Intent to bind successors in interest

Touch and Concerns Land
Privity of Estate
Burden to Run (Yes need horizontal privity) 
Old Law: Landlord-Tenant relationship at time of creation of covenant
Minority States:  Satisfied if have mutual and simultaneous interest apart from covenant (mutual privity).  Has to be ongoing interest-i.e., easement across land .  Burden only runs if another burden also
Majority States:  Successive Privity-Grantor/Grantee relationship & promise made at time of grant.  Can’t just be neighbors
Benefit to Run (Maybe need horizontal privity)
Restatement 2nd:  Don’t need horizontal privity for benefit because person who did not agree to covenant is not subjected to liability 

Minority-says need for both the burden and benefit
Vertical Privity for Real Covenants (Peterson hates)

Burden to Run (Yes need vertical privity)
Strict Test-must succeed entire estate of covenantor and estate of same duration  and must transfer title (adverse possession will not work)

similar to assignment/sublease distinction
Benefit to Run 
Relaxed test-must be a successor in interest (not adverse possessor)

Old Dominion v. Vepco-Manufacturing on an island connected by bridge owned by someone else.  City forced them to give up land and then leased it to them.  Vepco promised to replace bridge but did not.  Covenant enforced because benefit runs.
Privity for Equitable Servitudes (don’t require privity)

Does not require vertical or horizontal privity for benefit or burden

Tulk v. Makhay- T owned houses and sold garden to Elm who promised not to build on it.  M knew of restriction.  Crt. said could be enjoined because burden would run at equity.

ALL subsequent possessors are bound by servitudes-so even if wrongfully in possession get benefit of covenant running in equity. 
Holder of future interest can sue to protect that interest
Touch and Concern requirement (what the average person would believe, rather than the intent of the parties to determine if burden/benefit runs)



At law and in equity burden must touch and concern
Restrictive and Affirmative Covenants fulfill this requirement

According to Restatement it is vague-gives power to invalidate servitudes-Unreasonable restraint on trade
Burden will not run if benefit is in gross (at law or equity)

distinction because it may become inefficient and unable to locate-can’t get a release

maybe result is that it won’t touch and concern the land if in gross
Notice Requirement:
Real Covenants- not req’d, but the recording acts may protect a purchaser w/o notice

Servitudes- notice is required for purchaser not donee/adverse possessor!- actual or constructive

3rd Party Beneficiaries of Covenants

Court does not want to permit these suits-so the only person who can enforce the covenant is original or someone who obtained title from original covanantee

So instead need to create horizontal privity
Scope of Covenants
Involve interpretation of terms of written instrument

Crane Neck v. NY-mentally ill home-single family residence?  Crt. says no but for policy reasons, it is okay for them to live there.

Covenants to pay a certain sum of $$$ (annual HOA).  How enforce?

Real Covenants: 
Vertical Privity:  Even through a property association does not own the land, they are representative and this is fine.

Burden/Benefit Touch and Concern:  Does not restrict use or decrease value!

Equitable Servitudes:  

Touch and Concern requirement??

Vertical privity not req’d when pass with possession

Have each buyer expressly agree to a lien on the property (simpler approach and is assignable to the Property Association)

Termination of Covenants
Duration is up (some states limit to years unless re-record)

Merger-one person benefit and burden

Abandoned-requires intent

Statute of Limitations Run?

Estoppel Doctrine bars suit?

Changed Conditions (Western Land v. Truskolaski)
Leasehold Covenants
Chart works for leases in general.  EXCEPT:

Lease assigned and assignor is liable for covenants in lease if no release, even though not in privity of estate

L sues T1 (burden to run?):

If assignment, L can get $$ damages from TI because burden will run (this is consistent with the rule that for the burden to run, the entire estate must be transferred).  L can also get equitable relief.

If sublet, L will not get $$ damages from T1 because not in privity of estate with each other.  L can get equitable relief 

T1 sues L (benefit to run?):

T1 should prevail at law or equity BUT this is not the case when sublessee:

Court says not in privity:  Can’t recover at law or in equity

When an assignee can recover at law or in equity

Common Law RAP does not apply to easements or covenants.  WHY?

Dead and control and efficiency are still issues but are treated differently

Servitudes are designed to make land more marketable and alienability more efficient

Changed conditions defense exists and in some states there are statutes

Uniform Statutory RAP exempted non-donative transactions from scope of rule anyway


Policy re: Covenants and Equitable Servitudes
Should privity be required for a covenant to run with the land?

Public good preserved, then maybe not vertical privity
Making an investment relying on the existing rules-why should that change?  Violation of takings clause?  
Maybe change rules to respond to situations??
Benefits running with land has a problem with affirmative covenants---voting by tenant instead of landlord
Should notice be required???  Difference between purchaser and donee/adverse possessor?  Should seller be required to give notice?
Takings Clause

Just compensation:

Measured by FMV as of date of taking

When emminent domain proceeding then required

Physical action constitutes a taking (flooding of land after dam built)

Enacted at Law-zoning laws, etc.

Can only be taken for public use (interpreted very broadly-only have to have reason to believe that it would be used by the public) (Hawaii Housing v. Midkiff)
Property been defined differently by every court (economic costs lost, partial land, etc.)
Gov’t can guard against evils (alcohol sales), nuisance-like qualities
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