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“Property is not about relationships of people to things 
– it is about relationships among people with respect to things.”

Property – Fall 2001

Professor Peterson

Will DeVries

Part One: Subsequent Possession

I. Acquisition by Find

A. Right of possession of finder superior to all but true owner.

1. Armory v. Delamirie, England (1722), p. 100.
Apprentice finds ring and gets it appraised by master.  Master keeps stones and refuses to return them.

a) Q: Who has superior right of possession: smithy or apprentice?
A: Prior possessor has superior right to subsequent possessor.

b) Damages = value of stones (trover).

c) Q: What if true owner shows up?
A: Entitled to replevin of actual jewels, or trover of $$ from apprentice, but not both. Apprentice holding in involuntary bailment, or trust, for owner.

(1) Bailment – rightful possession of one who is not owner.

2. Rule applies even in cases of wrongful possession

B. Finder versus owner of premises

1. Owner of land presumed to constructively possess everything on surface of land.

2. Exception: Hannah v. Peel, England (1945), p. 103.
Officer stationed in private house found long-lost jewelry.  Ct finds that justice requires giving jewel to officer over owner of house, since owner never “possessed” item.

a) To assert better claim, must show that actually possessed prior to current possessor.

(1) Owner never actually possessed lost item

(2) Occupier has current right of possession to house and contents

(3) Owner unaware of presence of item, so cannot claim it

3. Trespasser cannot claim found items against landowner 

a) If Officer in Hannah had been a trespasser, then no claim of ownership

b) Trying to deter ill-gotten gains and trespass.

C. Lost versus mislaid in public place
1. Lost – accidentally lost.  Finder can claim over owner of premises (like store).

2. Mislaid – put it doen for sec, but forgot it.  Owner of premises claims over finder.

D. Policy

1. Basis of rule

a) Protects owner who cannot prove ownership

(1) Similar to adverse possession

b) Support practice of entrusting goods to another and expecting them back.

c) Prior possessors expect to get things back

d) Support peaceable possession – avoid strong taking from weak and asserting right.

II. Adverse Possession 

A. Introduction
If the true owner of a piece of land does not act to oust a party possessing their land within the time period specified in the statute of limitations (5-21 years), the owner is barred thereafter from ejecting that possessor.  The adverse possessor has gained legal title, superior to all other claims.

1. Van Valkenburgh v. Lutz, 106 N.E.2d 28 (N.Y. 1952), p. 120.
Ps brought suit to eject Ds from their land.  Ds arrived long before and used land as driveway.  Eventually, built shack and farmed on land throughout statutory period knowing it belonged to Ps.

a) Issue:  Can P assert AP when knew land owned by D?

b) In NY, need to have color of title, or else show certain kinds of use under claim of right.

c) Court: No adverse possession, though does have prescriptive easement of driveway.

(1) S of L easily met, but no color of title

(2) D admitted that he knew land belonged to P, so no claim of right

(3) Small farm on part of land not typical or complete possession

d) Dissent:  Since D gained title before “admitted” ownership of Ps, statements cannot affect title.

e) NY employed subjective test requiring good or bad faith.  Since no color of title, burden on D to show good-faith claim of right.  Most states do not look at intent of possessor.

2. AP against the government – the government cannot lose land through adverse possession.

B. Requirements for AP
All jurisdictions require the following requirements to be met by a possessor claiming title.

1. Actual entry w/ exclusive possession
Have to physically enter the land and be there exclusively.

a) Can claim AP w/ other possessors (TIC), but not against other possessors or the general public.

b) Starts the clock on the S of L and gives rise to a cause of action for the owner.

c) Can be partial actual possession and partial constructive possession.

2. Open and notorious possession
Have to possess in a manner visible and obvious such that an observer (like the owner) can reasonably tell that possessor is there.

a) Generally, courts look for types of use that an owner of the property would engage in so that an observer would believe the possessor to be the owner.

b) Provides notice to the owner.

c) Doesn’t have to be a letter to the owner or anything overt.

d) Some statutes have specific requirements of color of title, types of use, or buildings or enclosures that limit the ways possession can be open or notorious.  See Lutz.

3. Adverse and under a claim of right
Possessor must be acting adversely to owner under a claim to ownership.  Cannot be there with the permission of the owner, like a tenant.  Point is to avoid lulling owner into thinking possessor isn’t going to assert right of ownership.

a) Objective test of adversity – majority rule.
State of mind is not very important – look to actions and appearances of possession to see adversity.  If the community believes the possessor to be asserting a claim of right, then state of mind is irrelevant.

(1) Test:  Is A occupying land w/o permission of O?

(2) The majority of courts and statutes employ this view, at least in name.

(3) Ex: A frequently tells neighbors that he is making no claim of title and will relinquish land when O forces him to leave, but does not have permission.  Title vests in A after S of L expires.

(4) Ex: A offers to purchase Blackacre from O, and O relies on that statement in assuming A isn’t trying to claim title adversely.  Title remains in O b/c of estoppel.

b) Subjective test of adversity – minority rule.
Intent matters.  Good faith or bona-fide belief.  Can be invoked to require good faith intent, to require bad faith intent, or either.

(1) Good faith – Courts employing subjective test usually employ this one.  Requires that possessor believes that the land is actually theirs (due to mistake, fraud, etc.).  Cannot be acting in bad faith.

(a) In actual cases, even courts supposedly employing objective test are often ruling against possessors acting in bad faith (trespassers and squatters) on other grounds.

(2) Bad faith – Rarely invoked.  Court requires that possessor knew land to not be theirs, but planned to get it through AP.

(3) Good or bad faith – Courts occasionally look for some form of intent, of whatever type.

c) Color of title – claim based on faulty written instrument

(1) Usually not required to prove adversity and claim of right, but can be good evidence thereof.

(2) Some states’ statutes have higher requirements for possessors w/o color of title (NY).

(3) Some states explicitly require color of title

(4) Color of title required for constructive adverse possession (see infra).

4. Continuous and uninterrupted for the statutory period
Possessor is in possession, to the degree of an average owner, for the duration of S of L.

a) Does not have to be in actual physical possession, but has to continually use land as an owner would.

(1) Allows AP through seasonal use: summer cabins, ski chateaus, etc.

(2) Howard v. Kunto, 477 P.2d 210 (Wa. Ct. App. 1970), p. 143.
Hood canal summer homes.  Lots actually off when surveyed, so owners found houses actually built partly on neighbors’ land.  One owner claimed title by AP over land his house was on.

(a) Held:  Even though possessor only there for the summer months, sufficient to establish AP as long as regular over the years and is a typical use.

(3) Seasonal or occasional use may ( easement by prescription if not full AP.

b) Tacking
(1) Tacking by successive adverse possessors – Usually allowed by courts provided there is privity of estate (voluntary transfer) between possessors.

(a) Means that S of L does not stop running if a possessor gives over possession to another as an owner would deed over or grant land.

(b) Abandonment or ouster by a subsequent adverse possessor does stop S of L b/c no privity.

(c) See Howard v. Kunto.

(2) Tacking by successive owners – If an owner sells or grants to a successor in interest while S of L running, the clock does not stop when the new person takes ownership.  Ailing title.

c) Interruption of possession by the owner
If the owner enters the land open and notoriously, she can re-assert her ownership and stop the clock.

(1) Similar test as for showing open and notorious possession for AP.

(2) Generally, use objective standard.  Owner doesn’t have to know that she is ousting the possessor, as long as construed as act of dominion.

(3) Presumption in favor of owner when in doubt.

(4) Survey of land or ‘implicit permission’ not enough to stop clock.

(5) Best way to prove is ejectment action.
5. Payment of property taxes
Sometimes, states have a 5th requirement that possessors pay property taxes on land.

a) Provide more notice – owner can look it up in courthouse as opposed to search all land.

b) Western states, including CA.

C. Disabilities of owner
Statutes protect an owner who is under 18, insane, or in jail at the time possession begins.

1. Once disability ends, owner has remainder of S of L or 10 years (whichever is greater) to oust possessor.

2. If disability begins after possession, then normal rules apply.

3. Statutes can vary depending on jurisdiction

4. No tacking of disabilities is allowed.

a) Ex: If O is 12 when A begins possession, but O becomes insane when he is 17, the insanity is no defense against AP (after 10 year safe harbor expires).

D. Quality of land and title acquired

1. Normally, possessor only acquires land actually physically possessed.

2. Constructive adverse possession when acting under color of title
When possessor has color of title, actual possession of a part of the land can imply constructive possession of all of land described in instrument.

a) Good faith required – have to believe in the authenticity of the invalid deed.

b) Occupy a significant portion of whole land – in reasonable proportion to total land claimed.

c) Can apply to multiple lots in narrow situation where

(1) Described in deed

(2) Owned by the same person or party

(3) Contiguous

3. Acquire only extent of estate as possessed by previous owner
Adverse possessor acquires the same estate as owned by the ousted owner, but with a new title.  If old owner owned in FSA, then get clear title.  If old owner owned life estate, then possessor only acquires that interest.

a) Bars any claims (to rents, profits) by old owner from time of possession onward.

b) Any easements, leins, or covenants running w/ the land are maintained in new title.

c) Owners of future interests – If grant of future interest was made prior to possession of A, then future interest is still valid

(1) Includes remainders in FSA, fees simple determinable, etc.

(2) These interests don’t expire because the interest holder had no cause of action against the possessor, and so could not protect their rights.

(3) If O granted future interests after possession began, then those interest holders are out of luck.  Title relates back to time of entry, so bars such claims.

4. Once owned by A, written instrument needed for any transfer, as w/ land in general.

E. Policy

1. Justifications for AP

a) Protects title, since owner may not be able to produce written deed.

b) Encourage landowners to protect land and monitor use.

c) Reward those who use the land productively.

d) Honor psychological expectations formed by long-term possession.

(1) O.W. Holmes – honors the “deepest instincts of man.”

e) Distribute the wealth.

2. Philosophy:  Use trump title, or title trump use?

a) Environmental critique – owners who keep land wild and unused for environmental protection purposes are subject to AP, even though they are not under-using the land.  Leads to bad environmental practice.

b) Color of title and constructive AP supports title theory, whereas proportional use supports use theory.

c) Variable S of L:  Shorter period ( Option to buy, but longer period ( Outright own.

Part Two: Possessory Estates

I. The Development of the Estate System
The modern system of estates developed from the feudal system in England.  Many of the terms and themes overlap, as indicated.

A. The basics of estates
The US property system retains the basic set of estates as developed in England, but has modernized and eliminated some of the more archaic ones, depending on jurisdiction.  The estates are divided by their potential duration, and can either be possessory estates or future interests (described infra).

1. Hierarchy – the basic estates, in order of their possible duration (as perceived by courts).  Hierarchy is important, b/c an owner who grants an estate to another retains different rights and future interests depending on the quantum of the estate granted.

a) Fee simple – potential to endure forever.

b) Fee tail – could last forever, but will end when family line ends.  No longer allowed in most states.

c) Life estate – will end at the death of some person.

d) Leaseholds – tenants and renters.  Non-freehold.

2. Interpreting the language of grants

a) No new types of estates may be created.  A grant with ambiguous language will be forced into one of the above categories.

b) Grantor is presumed to convey the full extent of her estate.

c) Language indicating desire for land to be used for certain purposes – courts will interpret such conditions as narrowly as possible.  Will fit into least restrictive of choices below.

(1) Statement of purpose – no restriction

(2) Covenant – binding for specific use, but does not affect ownership

(3) Condition subsequent – grants conditional right of entry to grantor.  See infra.

(4) Natural termination – automatically ends estate.  See infra.

d) Language of grants is terms of art.  Use of certain magic words ( specific estates.  Moral: read the language of the grant very carefully.

3. Estates that end

a) The owner of the next successive estate takes over upon the termination of the prior estate.

(1) The next owner previously had a future interest, which became a possessory interest.

(2) The next owner can be

(a) Heir – the taker(s) of the estate if previous owner dies intestate.

(b) Grantee – the taker(s) of the estate if given through inter vivos transfer.

(c) Devisee – the taker(s) of the estate if devised in a will.

b) Law of Intestate Succession – each state has a law to govern this.  Most commonly

(1) ½ to spouse, ½ to children

(a) If no spouse, then all to children.  If no children, then all to spouse.

(2) If neither, than all to children’s children

(3) If none of above, then all to parents

(4) If none of above, then all to collateral family.

c) If an estate ends w/o another estate to succeed it, the land escheats to the state.

B. Rule against restraints on alienation
Based on the Statute Quia Emptores, in England since 1290 land has been presumed to be alienable.  The US has always had this presumption, which leads courts to void some restraints and discourage others.

1. Restraints on fee simple

a) Total restraints on alienation on fees simple are always void.

b) Partial restraints – often void
(1) Sale only w/ consent of another – usually void.

(2) More recently, if a restraint is reasonable in purpose and limited in duration, it is valid.

2. Restraints on life estate – these restraints are usually allowed so long as there is some ascertained party who, combined w/ the owner of the life estate, can jointly sell a fee simple.

3. Interpreting ambiguous conditions in grants of land – courts will read grants of land to not contain restraints on alienation.

a) White v. Brown, 559 S.W.2d 938 (Tenn. 1977), p. 210.
Jessie leaves home to P, w/ condition that it not be sold.

(1) Held:  Since cannot allow fee simple w/o ability to sell, could interpret either as fee simple absolute or as unalienable life estate followed by remainder in FSA.  Court goes w/ former.

(a) Presumption of grant of full estate.

(2) Dissent:  Try to give Jessie what she wanted most closely as allowable by giving unalienable life estate to P.

b) De facto restraints on alienation: majority allows.
Mountain Brow Lodge No. 82 v. Toscano, 257 Cal. App. 2d 22 (1968), p. 240.
Ds convey lodge to Ps in fee simple, but on condition that Ps are the only ones who can use it.

(1) Held:  Grant conveyed fee simple subject to condition subsequent (that lodge cannot be used by anyone else), which is a valid grant even though effect is to render land virtually unalienable.  Only void conditions that absolutely bar alienability of fees simple.

(2) Minority of courts will invalidate conditions that have the effect of rendering unalienable.

II. Fees Simple

A. Fees simple absolute
The basic freehold estate.  Land held in FSA is of potentially infinite duration, of unlimited inheritability, devisability and alienability, and cannot be divested by any party or event.

1. Creation – by inheritance or conveyance “to A and his heirs” or just “to A” w/o other restrictions.

a) Heirs have no rights until current possessor dies.  Just words of limitation to convey infinite duration.

2. Grantor is presumed to convey land in FSA if owned in FSA.

B. Defeasible fees simple
These estates are still fees simple since they could potentially last forever.  Usually, these turn up in gifts of land w/ conditions attached regarding land use.  The grantor (or some 3rd party) retains a future interest.

1. Fee simple determinable
FSD will automatically end upon the happening of some stated event.

a) Normally, associated w/ language “to A so long as…”  Grant must list the estate and the divesting event together in the same clause.  Could also say “to A while…” or “to A until…”

(1) Ex:  O conveys Blackacre “to A so long as the land is kept free from lawyers.” A has a FSD, and if he allows lawyers to enter the land, Blackacre automatically reverts to O.

b) Future interest created – grantor retains a possibility of reverter.

c) May be transferred and inherited, but limitation remains.

d) Some states (CA) have abolished this estate and interpret such language to convey a FSSCS.

2. Fee simple subject to a condition subsequent
Estate that may be cut short by the grantor upon the happening of some stated event.

a) Normally associated w/ language “to A, but if…”  Grantor must give a fee simple, and then make it conditional upon something.  Other language:  “To A, upon condition…” or “to A, provided, however…”

(1) Ex:  O conveys Blackacre “to A, but if lawyers are allowed on the premises, then .” A has a FSSCS, and if he allows lawyers to enter the land, O can retake Blackacre.

b) FSSCS does not automatically end, but rather gives the grantor a right to re-enter and take the land back if the stated event comes to pass.  Grantor can exercise her right upon her discretion.

c) Future interest created – grantor retains a right of entry.

d) May be transferred and inherited in most states, but limitation remains.

e) Can be a draconian limitation infringing on ability to sell and still be valid

(1) See Mountain Brow Lodge.

3. Comparison

a) Courts prefer FSSCS to FSD and will interpret ambiguous grants as such.

b) Automatic v. optional termination

(1) Automatic termination (for FSD) can mean that O gets land back w/o intending to or wanting it.  Further, the Statute of Frauds would prevent O from orally disclaiming reverter.

(2) Right of entry could last forever – allowing O to retake far into the future, whereas reversion starts clock on adverse possession and limits re-possession to duration of S of L.

(a) Some states limit time to re-take land after occurrence of condition subsequent to some number of years.  In CA, 5 years.  Doctrine of Laches.

c) Some states do not allow sale or inter vivos transfer of rights of entry, but do allow it for possibilities of reverter.

d) Mahrenholz v. County Board of School Trustees, 417 N.E.2d 138 (Ill. 1981), p. 231.
Original owner granted to school land provided “that this land to be used for school purposes only; otherwise to revert to Grantors herein.”  Ill. law forbids sale of rights of entry or possibilities of reverter.

(1) Held:  Grant conveyed FSD, which means sale of land was okay since already owned (had reverted).  If had been seen as FSSCS, then sale void since only transfer future interest.  Word “only” shows intent to make FSD.

4. Fee simple subject to an executory limitation
Estate that goes to some 3rd party automatically upon the occurrence of some stated event.

a) Ex:  O devises estate “to A so long as A marries by age 30, otherwise to B.” 

b) Future interest created – executory interest
(1) Subject to the Rule Against Perpetuities.  See infra.

c) A ‘right of entry’ type of interest cannot be created in a 3rd party

(1) Except in CA.

III. Fees Tail

Grant to a grantee in fee as long as the grantee or any of his descendents survive and inheritable only by the grantee’s descendants.  This is an outdated estate and is no longer allowed in most jurisdictions.

A. Created w/ language “to A and the heirs of his body”

B. Future interest created

1. In the grantor – creates a reversion for the grantor as long as the grant does not give the future interest to a 3rd party.

2. In a 3rd party – creates a remainder.

a) Ex: O conveys Blackacre “to A and the heirs of A’s body, and if A’s line ends, to B.”  A has a fee tail and B has a remainder in FSA.

C. Treatment in states

1. A handful of states (Del., Maine, Mass., R.I.) still allow fee tail

a) Treat it much like FSA, b/c grantee can disentail and sell, and creditors can reach property.

2. Abolished in majority of states 

a) Treated as life estate, w/ remainder in grantee’s children in FSA – a few states

b) Treat as FSA – half of states

c) Treat as FSA, but if grant provides that the remainder goes to a 3rd party, then honor that remainder if grantee dies w/o issue. – other half of states.

D. Policy

1. Fees tail are bad b/c they:

a) Restraint on alienability

b) Maintains landed aristocracy

c) Economically inefficient

IV. Life Estates
Estate w/ the potential duration of one or more human lives (normally, the life of the grantee).  Normally, these goals are accomplished though creation of trusts.

A. Types of life estate

1. For life of the grantee

2. Pur autre vie – measured by the life of someone other than the grantor.

a) Usually occurs when A has a life estate and transfers it to B.

b) If B owns a life estate pur autre vie, B (and heirs) own land until A dies.

3. In a class – grant to “the children of A as long as they live” gives A’s kids a life estate until the last one dies.

4. Defeasible life estates – same possibilities as fees simple.

a) Determinable

b) Subject to a condition subsequent

c) Subject to an executory limitation

B. Can be sold or transferred inter vivos.

C. Presumption of grant of FSA over life estate if ambiguous.

1. White v. Brown supra – could have been interpreted as FSA or life estate w/ remainder.  If in doubt, construe as conveying the largest estate possible.

D. Baker v. Weedon, 262 So. 2d 641 (Miss. 1972), p. 219.
Testator gives life estate to wife, remainder to grandchildren.  Wife wants to sell property, but cannot get grandchildren to agree.

1. Held:  Equitably forced sale of part of land (to satisfy wife’s needs) in best interest of all.

2. Tough for possessor of life estate to get remaindermen together to agree to sale and division of proceeds.

3. Law of waste – Court trying to avoid unproductive use of land.

a) Current possessor has duty to remaindermen not to reduce value of land.

Part Three: Future Interests

Future interests are non-possessory interests capable of becoming possessory. No new future interests can be created.  Limited to the 5 types listed below.

I. Future Interests Retained by a Transferor
These interests are not subject to the Rule Against Perpetuities.

A. Reversion 
Future interest remaining in a transferee after granting a vested estate of a lessor quantum than owned.  Quantum is determined by hierarchy of estates, supra.

1. The possessory estate granted must leave possibility that O will eventually regain possession.

2. Reversion is alienable, devisable, and inheritable.

3. Can arise expressly or by operation of law.

4. Reversion is a vested interest, even though eventual possession not certain.

a) Ex: O grants Blackacre “to A for life, then to B if B reaches age 21.”  A has a life estate, B has a contingent remainder in FSA, and O has a reversion in FSA.

B. Possibility of reverter
Future interest retained when O carves out of his estate a determinable estate of the same quantum.

1. Almost always associated w/ FSA ( FSD w/ possibility of reverter.

a) Ex:  O grants Blackacre “to A so long as not used as a brothel.”  A has a FSD which he could lose if he opens a brothel, and O retains a possibility of reverter in FSA.

2. Possibility of reverter is generally alienable, devisable, and inheritable b/c is a property interest.

3. Abolished in CA – Language creates a right of entry, subject to renewal every 30 years.

C. Right of entry
O creates an estate subject to a condition subsequent and retains the power to cut short the estate and take it back.

1. Associated w/ FSA ( FSSCS w/ right of entry.

a) Ex:  O grants Blackacre “to A, but if used as a brothel, this deed is invalid.”  A has a FSSCS, and if he opens a brothel, O may elect to retake the land.

2. Ability to alienate, devise, and inherit is limited – varies from state to state.

a) Minority states forbid sale

b) A couple states say attempt at sale destroys right of entry.

3. CA – must renew right every 30 years or lose it.

II. Future Interests Created in a Transferee
A. Comparison to interests retained by the grantor

	
	“So Long As”
(Naturally Expires)
	“But If”
(Cuts Short)

	Future Interest Retained by the Transferor
	FEE SIMPLE DETERMINABLE
followed by
POSSIBILITY OF REVERTER
	FEE SIMPLE SUBJECT TO CONDITION SUBSEQUENT
followed by
RIGHT OF ENTRY

	Future Interest Created in a Transferee
	FEE SIMPLE DETERMINABLE
followed by
EXECUTORY INTEREST
	FEE SIMPLE SUBJECT TO AN EXECUTORY LIMITATION
followed by
EXECUTORY INTEREST


B. Remainder

1. Defined: Future interest in a grantee that is capable of becoming a present possessory estate upon the expiration of a prior possessory estate created in the same conveyance.  A remainder never divests or cuts short the preceding estate. 

a) By definition, cannot either cut short a preceding estate or leave a gap before becoming possessory.  

b) Does not have to be certain of becoming possessory

c) Cannot follow a fee simple (it would have to divest it).

2. Class gifts –Once 1 member of class ready to take possession, class closes.

a) Rule of convenience.

b) Ex: “to A for life, then to the children of B” grants a remainder in FSA to the class of “children of B,” which closes when A dies, even if B has more kids.

c) Purpose: to make land more easily alienable and clean title.

d) RAP – this rule does not hold for purposes of the RAP.

3. Vested remainder
Remainder created in an ascertained person and not subject to a condition precedent.  Must follow hard on the heels of the preceding estates, however they end.

a) Condition precedent is an express condition attached to the remainder.

(1) Ex: “to B if B reaches age 30” would not give a vested remainder.  B would get a contingent remainder, below.

(2) Expiration of the preceding estate is not a condition precedent.

b) Vested remainder subject to open – in the context of a class gift, a remainder is vested if at least one member of the class is qualified to take possession, even if others remain unascertained.

(1) This does not apply when looking at the Rule Against Perpetuities, infra.

c) Estate does not have to be certain of becoming possessory.

(1) Ex: O conveys “to A for life, then to B, but if B does not survive A to C.”  A has a life estate.  B has a vested remainder in fee simple subject to executory limitation.  C has an executory interest.

4. Contingent remainder
Remainder created either in an unascertained person or subject to a condition precedent.

a) An unascertained person is someone not yet born or determined.

(1) Ex:  “To A for life, then to A’s children.”  A has no children at time of conveyance, so the remainder is contingent (on A having children).  When A has a child, the remainder vests in fee simple subject to open by siblings.

(2) Ex:  “To A for life, then to B’s heirs.”  B cannot have heirs until he dies, so they are unascertained.  If B dies prior to A, the remainder vests.

b) Reversion in O – a reversion in the grantor is always created when the grantor creates a contingent remainder.

(1) If the contingent remainder vests, O’s reversion disappears.

c) There must be a specific contingency set forth in the conveyance.

(1) Ex:  “To A for life, then to B if B marries C.”  Contingent remainder created in B.

(2) Ex:  “To A for life, then to B upon A’s death.”  Vested remainder created in B, since death of A is just the means of ending the preceding estate.

5. Comparison

a) How to classify

(1) Take each interest in sequence, as it appears, and classify it.  Then move to the next one.

(a) Look to the language between the commas.

(2) Helpful rules

(a) 1st future interest = contingent remainder in fee simple
( Next created in a grantee will also be a contingent remainder.  

(b) 1st future interest is vested remainder in fee simple
( Next will be an executory interest.

b) Certainty of possession is not a reliable test.  A vested remainder can be uncertain of taking possession.

c) The courts have a preference for vested remainders – If an instrument is ambiguous, the courts will interpret it as giving a vested remainder.

d) Why the difference matters

(1) Used to matter under common law, when you couldn’t sell contingent remainders.

(2) Contingent remainders are subject to destruction if don’t vest when previous estate ends.

(3) The Rule Against Perpetuities can void contingent remainders but not vested remainders.

C. Executory interest 

1. Defined: this future interest must either

a) Divest or cut short some interest in another grantee (shifting), or

b) Divest the grantor in the future (springing).

2. Statute of Uses – legalized the above types of executory interests in 1500s.

3. Type of interest created in a 3rd party following a fee simple defeasible.

a) B/c no remainder after a fee simple, so have to call it an executory interest (even though really more like a vested remainder in fee simple subject to executory limitation).

b) No right of entry may be created in a 3rd party (except in CA).

D. Trusts
Trusts are the modern way of creating future interests and maintaining some forms of dead-hand control.
1. Broadway Nat’l Bank v. Adams, 133 Mass. 170 (1882), p. 276.
a) Held: Trusts are a legitimate way for a testator w/ knowledge of the beneficiaries to provide for them but protect the estate from their direct control.
III. Rules Limiting Contingent Future Interests
The courts, from the earliest days of the common law, have attempted to limit the propertied class from tying up estates in land w/ perpetual future interests, as these interests limited alienability and protected aristocracy.  The most popular method today is the Rule Against Perpetuities.

A. Destructibility of contingent remainders
Contingent remainder is destroyed if it does not vest at or before the termination of the preceding life estate.

1. Abolished in almost all states, and lawyers can easily avoid the rule by careful drafting

2. Ex: O conveys “to A for life, then to the heirs of B.”  A has life estate.  B’s heirs have a contingent remainder in FSA, since unascertained.  O has a reversion in FSA.  If A dies and B is alive (cannot have heirs), then B’s heirs are divested.

a) In jurisdictions w/o this rule, if A dies and B is alive, O gets possession in FSSEL and B’s heirs have an executory interest and will divest O when ascertained.

B. Rule in Shelley’s Case – banned practice of making life estate in A, remainder to A’s heirs.  Gave remainder to A to aid in alienability

1. Combined w/ doctrine of merger, A would have FSA.

a) Doctrine of merger – merge life estate and remainder when held by same person.

2. Only still used in one or two backward hick states.

3. In most states, grant “to A, then to A’s heirs” would give life estate to A and remainder in FSA to A’s kids.

C. Doctrine of Worthier Title – banned conveyance of contingent future interest to the heirs of the grantor.

1. Abolished in most states, including CA.

D. Rule Against Perpetuities
1. Defined: No future interest is valid unless it must vest, if at all, not later than 21 years after the life in being at the creation at the interest.  Allows some, but limited, dead-hand control.

a) Applies to contingent remainders and executory interests, but not to vested remainders or to interests retained by the grantor.

b) Measuring life – any relevant life (can possibly affect the vesting) that is in being at the time of grant.

(1) Use this person to prove that the interest will vest within 21 years of their death.

(2) Can be set of persons, or a class – look to the survivor of the group.

c) Definition of vest
(1) Contingent remainder must become possessory or become a vested remainder.

(2) Executory interest must become possessory

(3) Class gift is considered vested only when every member has a vested interest or is in possession.

d) Exceptions to vesting rule.

(1) Class gift – Gift to a class (see supra) not considered vested for purposes of the RAP until every member who could possibly take possession is ascertained.

(2) Non-donative transfers – any transfer not by gift or devise is not subject to rule.

2. Fun hypotheticals

a) The fertile octogenarian – assume old folks can have kids.
Jee v. Audley, (England, 1787), p. 304.
Audley bequeathed estate “to my wife for life, then to niece Mary, and if Mary’s line ends, to daughters then living of sister Liz (age 80).”

(1) Wife – life estate.  Possessory, so fine.

(2) Mary – vested remainder in fee tail.  Vested, so fine.

(3) Daughters of Liz – contingent remainder in FSA.  Contingent, so check via RAP.  

(a) Condition precedent (survival of Mary’s issue) won’t be determined until, possibly, long after any measuring life ends.  

(b) Assume Liz could have another child, so “daughters then living” cannot be measuring life.

b) Unborn widow – person can remarry someone not now living
Ex:  O gives land “to B for life, then to B’s widow (if any), for life, then to B’s issue who survive B and B’s widow.”

(1) B – life estate.  Fine.

(2) Widow – vested remainder of a life estate.  Fine

(3) B’s issue – remainder contingent on surviving B and Widow.

(a) B doesn’t work as measuring life, since Widow could live more than 21 years

(b) Widow doesn’t work either, since she may not be born yet.

3. Fees simple defeasible and the RAP

a) Invalidates fees simple determinable which intends to vest in a 3rd party, but leaves possibility of reverter in O.

(1) Ex:  O conveys “to A so long as land used as a church, or else to B.”  A has FSD.  B would have a contingent remainder in FSA, but since it could vest 100s of years hence, it is struck.  O thus gets a possibility of reverter, even if didn’t want one.

(2) Brown v. Independent Baptist Church of Woburn, 91 N.E.2d 922 (Mass. 1950), p. 295.
Grant to church, but if not used as church, then to my heirs.

(a) Held:  Grant to heirs not going to vest within required period, but since same way of retaining for self, it acts as a possibility of reverter, which is not subject to the RAP.  Grant valid.

(3) Exception: if A and B are both charities, then the gift is excepted from the RAP.

b) Invalidates fees simple subject to conditions subsequent which intend to vest in a 3rd party.

(1) Ex: O conveys “to A, but if land no longer used as a church, to B.”  A has a FSA, since the executory limitation given to B is invalid under the RAP, strike that grant and w/ it the limitation.

c) Drafting around:

(1) Two grants – grant in FSA to the 3rd party, then have the 3rd party re-grant the FS determinable.

(2) Limit contingency to 21 years after death of some ascertained person.

4. The what-might-happen test
Old unreasonable common law application, but still used in some states.  Test is logical proof – If there is any possibility that the interest might not vest within the time limit, no matter how slight, then the entire interest is invalid.

5. The wait-and-see test
Validity of the interest is judged by actual events as they happen.  Majority of states use this standard, but with two major branches:

a) Wait-and-see for the perpetuities period – wait out the common law period (last measuring life + 21 years) and strike any interest that hasn’t vested void.

b) Wait-and-see for 90 years – wait 90 years and do same.

c) Criticism – may be impractical to wait this long, and allows more dead-hand control.

6. Cy pres
Reform offending interests in grant to most closely, yet legally, effect the intent of the drafter.  Used in several states on it’s own.

a) Cy pres combined w/ wait-and-see – most states who employ wait-and-see also reform the interest as opposed to simply voiding it.

(1) Used in CA.

(2) This is the method recommended by the Uniform Statutory RAP
7. Approach to RAP problems.  Apply to each future interest in turn.

a) Is it a contingent remainder or executory interest?

(1) No ( GRANT OKAY

(2) Yes ( go to (b)

b) Which test does this jurisdiction use?

(1) What-might-happen or Cy pres ( go to (c)

(2) Wait-and-see ( determine if okay by looking at actual events

c) Identify a measuring life for this interest:  look at each ascertained person connected to the grant

(1) Measuring life exists ( GRANT OKAY

(2) No measuring life ( go to (d)

d) Common law test or cy pres?

(1) Cy pres ( REFORM interest as little as possible to comply w/ RAP

(2) Common law ( VOID interest.

IV. Policy

A. Reform system of estates and future interests

1. Simplification and the impact

2. How much dead-hand control to allow?

a) RAP w/ variety of combinations

b) Confusing for laymen and malpractice trap for lawyers.

3. Right of entry v. possibility of reverter

a) In O and in 3rd parties

B. Philosophy:  Streamline system v. consistency.

Part Four: Co-Ownership and Marital Interests

I. Tenancy in Common
Each co-tenant is the owner of a separate and distinct share of the undivided whole of the property.  A tenant cannot exclude other TICs.

II. Joint Tenancy
Each co-tenant owns an equal share with no right of survivorship.  The last living tenant owns the entire estate.

A. Comparison to TIC


	
	Joint Tenancy
	Tenancy in Common

	Right of survivorship?
	Yes
	No

	Must tenants have equal shares?
	Yes
	No

	Same estate required?
	Yes
	No

	Alienable?
	Yes, but turns to TIC
	Yes

	Devisable and inheritable?
	No
	Yes

	Create by implication or expressly?
	Express grant only
	Either

	Right of possession of entirety?
	Yes
	Yes

	Presumption in favor when ambiguous?
	No
	Yes


B. Creation

1. The 4 unities test was the traditional way of determining if a joint tenancy could be created and persist.

a) Unity of time – interest of each tenant must vest simultaneously

b) Unity of title – each tenant must acquire the interest via the same grant.

c) Unity of interest – interest must be equal in an estate of one duration.  Forbade JT with differing shares and where one tenant had an estate of lessor quantum than the other.

d) Unity of possession – each tenant can equally possess the whole of the land, subject to any mutual agreement regarding use.

2. Specific language required – Deed needs to specify “to A and B as joint tenants w/ right of survivorship and not as tenants in common” to be certain it will be construed as a JT and overcome the presumption in favor of the TIC.

3. Modern creation – Look to intent of grantor rather than strictly at 4 unities.

a) Allows laxity in unities of time and title.

(1) Ex:  H grants Blackacre to “H and W as joint tenants w/ right of survivorship and not as tenants in common.”  In most states creates a joint tenancy in H and W, even though H possessed first and only W gained and interest in this specific grant.

b) Presumption – in non-community property states, property taken together by H and W is presumptively held as JTs.

c) Abolished in a few states

(1) In a handful of states, language above creates a life estate as TICs, w/ a contingent future interest in FSA to the survivor.

C. Severance of joint tenancy ( TIC
Joint tenancy is severed whenever one JT transfers or sells his interest during his life.  At common law, the severance could happen without intent if any of the 4 unities was disrupted, but this is no longer always the case.  Look to intent.

1. Modern rule is: Intent is what matters.

a) Riddle v. Harmon, 102 Cal. App. 3d 524 (1980), p. 326.
H and W take land as JTs.  W wants to sever JT before she dies so be able to will property, and she grants herself an undivided ½ share as TIC with her husband.

(1) Issue:  Can one joint tenant unilaterally sever the JT into a TIC?

(2) Held:  Yes.  Abandon old common law rule that cannot enfeoff oneself.

(a) All that needed was a strawman, anyway.

(3) Tenhat v. Boswell, 18 Cal. 3d 150 (1976), which established that JT was not severed when not intended to be severed, extended oppositely to this situation.

2. Mortgages – states differ based on whether they consider the mortgage a lien or a transfer of title.

a) Title theory: Mortgage transfers title to lender – this severs the unity of interest and title, since lender joins as equitable owner of a share ( sever joint tenancy.

b) Lien theory: Lien owned by lender – a lien isn’t a title in land, so ( joint tenancy sustained.

(1) Harms v. Sprague, 473 N.E.2d 930 (Ill. 1984), p. 332.
H and W own as JTs.  Husband gets mortgage in his name, and then dies.  What rights does bank have against W?

(a) Joint tenancy was maintained since mortgage treated as lien.

(b) Since H’s interest gone at death, lien is invalid – bank is SOL.

(2) Minority view – Some states hold instead that the mortgage attaches to W’s estate and she is bound by it until paid off.

3. Leases – all states allow one JT to lease her interest even over the objection of the other.

a) States follow different paths as to the impact on the joint tenancy

(1) Permanent severance – old rule.  Lease destroyed unity of interest.

(2) No severance – modern rule.  If no intent to sever, then JT remains.  
(a) Lease extinguished upon death of lessor.  Tenhat v. Boswell – CA law.
(3) Temporary severance – many states argue that the lease is conditionally or partially severed, but can return when the lease ends.  Protects the rights of the lessee over those of the surviving tenant.
(a) Conditional severance – profits of remaining lease to heirs of decedent.
(b) Partial severance – profits of remaining lease to surviving spouse.
b) Swartzbaugh v. Sampson, 54 P.2d 73 (Cal. Ct. App. 1936), p. 352.
H and W own land as JTs.  H leases a bit of land to Sampson for 10 years to run a boxing pavilion over W’s objections.  W wants Sampson gone.

(1) Issue:  Can one tenant lease over the objections of other tenant?

(2) Held:  Yes, as long as tenant didn’t lease more than his share.

(3) JT not severed.
4. Another interest in the same property – does not sever joint tenancy
a) Ex:  A, B and C own Blackacre as JTs.  C sells his interest to B.  The act of selling severed the joint tenancy as far as C is concerned.  So, now

(1) A owns an undivided share of 2/3 of Blackacre as JT w/ B.

(2) B owns the other share of the 2/3, AND the other 1/3 as TIC with (A+B)

(3) C owns nothing, since he sold his share.

5. Recording of severance in CA
a) If severance not recorded – non-severing tenant still has right of survivorship, but severing tenant does not.

(1) Presumption of no notice.

b) If severance is recorded – both tenants hold as TICs.

III. Tenancy by the Entirety
Only husband and wife can be in tenancy of the entirety, and then they are treated as one unit.

A. Features

1. Tenancy by the entirety is abolished in most states, especially where community property system is used.

2. Essentially, adds unity of marriage to the 4 unities

3. Not unilaterally severable or alienable in most states.

B. Sawada v. Endo, 561 P.2d 1291 (Ha. 1977), p. 363.
H and W own land in tenancy by the entirety.  H gets in car accident, and creditors come after property

1. Issue:  Can one spouse sell property held as tenants in the entirety?

2. Held:  One tenant cannot unilaterally sever tenancy by the entirety
a) Married Women’s Property Acts made wife legal equal to husband, so can no longer say husband can alienate prop w/o permission.

3. Dissent:  New law should allow wife to alienate, too.

IV. Rights and Duties of Co-Tenants

A. Possession
Each tenant has the right to possess and enjoy whole property as long as not excluding others.  Normally, parties come to some agreement w/r/t who gets to use the land, and the courts encourage this.

1. Rents paid to tenant not in possession.

a) Majority rule – If possessing tenant does not actually bar other tenant from joining him (ouster), then this is considered a voluntary agreement, so no rent.

b) Minority rule – Possessory tenant has duty to pay reasonable rent to the others.

2. Ouster
In the majority rule states, if the tenant in possession refuses to allow the others to co-use, then the non-possessory tenants are ousted, and can sue for rent on injunction.

a) Spiller v. Mackereth, 334 So. 2d 859 (Ala. 1976), p. 348.
D took possession of building owned as TIC w/ P and used it as a warehouse.  P sent a letter asking D to vacate ½ of building or pay rent, and D did nothing.

(1) Held:  Actions of D not enough to constitute ouster, so does not have to pay rent.

b) Ouster by lessee – ousted party has 2 options

(1) Sue for relief from lessee in possession, or

(2) Affirm lease and demand a split of rent from co-tenant lessor.

3. Tenant in possession bears more burden of taxes, costs, etc.

B. Accounting for profits and rents from 3rd parties
Rents received by one tenant in excess of the value of his share must be shared with the other tenants.

1. Statute of Anne (1704) – Accounting action can force other tenants to share rents (also share costs on flip-side).

2. Profits garnered by one tenant may also be split by court.

C. Upkeep expenses
Generally, co-tenant who pays to keep up property can be compensated for expenses beyond his share using an accounting action.

1. Varies by type of cost

a) Taxes – must be shared unless on party in possession

b) Mortgage payments – ditto

c) Repairs and improvements – generally only the responsibility of the acting tenant.

d) Offset – one party in possession who earns income from rent or profits from the land (mining, etc.) can use that $ to offset costs of repair, mortgage, etc.

2. Baird v. Moore, 141 A.2d 324 (N.J. Sup. Ct. 1958), packet 81.
Sister and brother own family home as TICs.  Sister goes home to care for mother when sick and brother in the army, and she accrues significant costs of upkeep.  Sues brother for help.

a) Rule:  Expenses are shared w/ co-tenants, minus income from rents and value of enjoyment of possession.

b) Held:  Since Sister was caring for mother, cannot penalize her for possessing house at the time.

D. Adverse Possession
Tough to do v. co-tenants, but possible.  To possess adversely, a tenant has to give the other tenants clear and unequivocal notice of repudiation of the common title.

E. Partition
Any JT or TIC can bring a partition action to divide up the land.

1. In kind – property is physically divided between the co-tenants.

a) Traditionally preferred by courts.

b) Delfino v. Vealencis, 436 A.2d 27 (Conn. 1980), p. 341.
D lives on land and owns partial share as TIC w/ P.  D runs garbage business, which stinks up area but is fairly harmless.

(1) Rule:  Only order partition by land when

(a) Physical attributes of land make partition in kind impractical, and

(b) Interests of all tenants would be better promoted by it (i.e., the value of land would decrease).

(2) Held:  Do not partition by sale.

2. By sale – property is sold by the court and the proceeds equitably divided bet. the co-tenants.

a) Employed more commonly in modern cases.

3. Co-tenants can agree not to partition – courts will honor such an agreement if is not for too long.

4. Swartzbaugh v. Sampson – shows problems of partitioning.  If Wife partitions, she loses land that would have inherited when husband kicks b/c sever the joint tenancy.

a) Also, lessee can force a partition, though limited in duration and effect.

V. Marital Property

A. Right of spouses during marriage

1. At common law – husband owned all of wife’s property except personal effects

2. Married Women’s Property Acts – women could own property themselves just as if they were single.

a) Passed in all states post Civil War.

3. Rights and duties differ based on community property or statutory marital property state.

B. Rights of widowed spouses

1. Dower – At husband’s death, wife got life estate in 1/3 of all land owned in fee by husband.

a) At common law – principle protection for widows.

b) To qualify, land had to be 

(1) possessed by husband during marriage (not future interest), 

(2) in a state inheritable by heirs (not life estate).

c) Abolished in most states as new law supplants it.  Where it remains, widows can often choose between dower and elective forced share.

2. Curtesy – At wife’s death, husband got life estate in all wife’s land as long as they had kids.

a) Abolished in all states.

3. Elective forced share – At death of spouse, survivor gets choice between some share of all decedent’s property or whatever in will.

a) Principle protection of surviving spouses in non-community property states.

b) Share is usually ½ or 1/3.

c) Applies to real and personal property

d) Uniform Probate Code makes it more variable.

(1) Adds augmented estate – insurance, trusts, etc.

(2) Based on length of marriage.

e) If spouse dies intestate, look to laws of intestate succession (usually ½ to spouse).

4. Homestead Rights – In some states, right of surviving spouse to occupy family home w/ protection from creditors until death or maturity of children.  In order to qualify:

a) Right is recorded

b) Home is established family home

c) Kids are present

d) Home value is within limits.

C. Rights of spouses in divorce

1. Equitable distribution – Courts divide property based on some statutory scheme

a) Varies from state to state, but wide discretion given to courts in general.  

b) Options:

(1) Can get at all property of ex-spouses, regardless of source, or

(2) Can get all property from earnings during marriage (like community property), or

(3) All of (2), plus gift, devise, and inherit.

c) Start w/ equal distribution and move from there.

d) Fault almost always ignored.

2. Professional degrees as asset – look to statute.

a) In re Marriage of Graham, 574 P.2d 75 (Colo. 1978), p. 379.
H and W split, and W claims part of earnings from H’s MBA that he earned while married.

(1) Held:  Not in definition of marital property as per statute.

(2) Dissent:  Have to allow court wide equitable duty to distribute property.

b) Reimbursement alimony – compensate spouse through alimony for help getting degree.

3. Celebratory status as asset – look to contribution of non-famous spouse.

a) Elkus v. Elkus, 572 N.Y.S.2d 901 (Sup. Ct. App. Div. 1991), p. 386.
Wife became rich and famous opera star while married.  In divorce, husband claims compensation for his sacrifice in furthering her career.

(1) Held:  Statutory intent was to provide spouses with fair distribution, so give benefit to husband.

VI. Community Property
Basis of marital property in many western states, including CA.

A. Introduction

1. Theory versus practice

a) Theory – both spouses contribute to the material wealth of the “community” 

b) Practice – hold property in undivided shares equally by both spouses.

(1) Cannot unilaterally sell any portion of community property.

2. Property consists of earnings of either spouse during marriage and property acquired w/ those earnings.

a) Basic division

(1) Community

(a) All income during marriage from work

(b) All income from other community property

(2) Separate

(a) Property owned prior to marriage

(b) Income from that separate property

(c) Gotten through devise or gift.

(3) STRONG presumption in favor of community if ambiguous or commingled.

b) Commingled separate and community property – Look to major contribution

(1) Presumption of community property, but can overcome w/ evidence.

c) Quasi-community property – protects spouse when couple moves to CP state after a long marriage.

d) Business profits – if one spouse runs a business, he gets a “reasonable return” as separate property, and everything else considered community.

3. Management of CP assets – manager spouse seen to have fiduciary duty to community.

a) Manager still cannot unilaterally convey real property.

4. Transmutation – Written agreement can change community property into separate property.

a) Sometimes, can do orally.  Not in CA.

B. Rights of widowed spouses

1. Generally, at death, the community is severed and each spouse (or estate) gets an undivided ½ share of the community property.

2. Community property w/ right of survivorship – in some states, such as CA, surviving spouse gets all CP when no will (intestate).
a) If decedent does have a will, her ½ passes to her devisees.

3. Quasi CP – half of all personal property, even if bought outside state, goes to surviving spouse.

a) Real property may not be split, b/c court might not have jurisdiction to get at it.

C. Rights of spouses in divorce

1. Generally, at divorce, the community is severed and each spouse (or estate) gets an undivided ½ share of the community property.

a) Becomes larger over time, as community earns money.

2. Quasi-CP – half of all personal and real property even if not in state

a) Court can get at real property out of state by making owner transfer title.

D. Comparison to traditional marital property system


	
	Marital Property
	Community Property

	At death of spouse:

	Right of survivorship?
	No
	Sometimes

	Divide property from before marriage?
	Yes
	No

	Real property pass to spouse w/o probate?
	No
	Yes

	At divorce:

	Account for fault?
	No
	No

	Account for length of marriage?
	No, unless reformed
	Yes


VII. Policy

A. What is ideal system of marital property?

1. Protect rights of individual spouses, or unity of H and W?

a) Affects division on divorce

b) Encouraging or discouraging spouses to stay together.

2. Community property v. marital property

a) At divorce

b) At death

B. Common tenancy

1. Ability of creditors to get at assets of co-tenants

2. Severance of JT and partition

Part Five: Landlord-Tenant Law

(Note to users of this outline – this was my weakest section and I recommend double checking all this!)
I. The Leasehold Estates

A. Types and characteristics

1. Term of years – Estate that lasts for some fixed period of time.

a) Created by express lease (grant).

b) Can be a term of years determinable – automatically divests upon the occurrence of some event.

c) No max length of term unless proscribed by statute.

(1) 1000 year leases exist in many states

d) Termination – No notice required.  Ends automatically at the date specified w/o notice necessary.

(1) Can be terminable on some event, like an FSD.

2. Periodic tenancy – Fixed duration term that continues until either L or T choose to end it.  This seems to be the presumptive tenancy type when court faced w/ ambiguity or no lease.

a) Creation can be

(1) Express – explicit in the lease, or

(2) Implied – created by operation of law when L and T agree only on rent period.

b) Termination – Notice required.

(1) Notice must be equal to the period itself, but no more than 6 months, generally.

(2) In some states, shortened to some smaller time.

3. Tenancy at will – Endures so long as both L and T desire.

a) Created expressly or by operation of law (more common)

b) Power of termination in one party only

(1) Usually, does not create a tenancy at will, but some courts interpret bilaterally.

(2) More recently, seen as a periodic tenancy (if power of termination only in L) or as determinable life estate (if power of termination only in T).

(3) Garner v. Garrish, 473 N.E.2d 223 (N.Y. 1984), p. 421.
T had agreement w/ L for rent paid monthly, continuing so long as T desired.

(a) Held:  Reject rule of seeing clause as bilateral, and said T had life estate determinable.

c) Termination
(1) Automatically: Sale of property, death of L or T, assignment – ends tenancy at will and creates, probably, a periodic tenancy.

(2) When parties decide.

4. Tenancy at sufferance (holdover tenant) – Arises by implication when L fails to evict a holdover T and lasts until L evicts or accepts a new lease term.  Not really a tenancy, but more an accepted trespasser.

a) Common law – no excuse and at mercy of L.

(1) T subject to eviction or obliged to honor another full term in lease.

b) Modern law – limited excuse for circumstances beyond tenant’s control.

c) Crechale & Polles, Inc. v. Smith, 295 So. 2d 275 (Miss. 1974), p. 425.
D in 5-year commercial lease w/ P.  D holds over, and P first accepts a month-to-month lease, and then sue for the whole 5 year new term.

(1) Held:  L cannot have cake and eat it, too.  Once created periodic tenancy, cannot then force term of years.

d) Remedies for L

(1) Hold T to new term based on length and terms of old one

(a) Not longer than 1 year.

(2) Eject as trespasser and sue for $$.  Damages for L often set by statute.

B. Lease compared to other estates

1. Lease grants right of possession
a) Not freehold, as w/ other estates in land

b) Not right to use, as w/ easements and licenses.

2. Lease can be oral, whereas other interests in land (including easements) must be written.

a) Leases longer than one year must be in writing, as w/ contracts.

b) Statute of Frauds

3. Different remedies available.

a) Violation of license or easement – sue for breach.

b) Violation of lease – sue for nuisance, ejectment, trespass.

4. Lease as mixture of K and property law – the principle instrument, the lease is much like a contract, and is treated often as such, but also a leasehold is an interest in land, and has property rights associated.

a) As property – Caveat Lessee.  Lessee assumes risks and burdens of the land.

(1) Each covenant is mutually independent.

b) As K – L and T mutually bound by terms and can sue for breach.

(1) Each promise is part of interlocking whole, and dependant.

(2) Recently this approach favored.

II. Duties of the Landlord

A. Duty to deliver possession

1. American Rule – Minority position
L had a duty merely to transfer legal right of possession to lessee, but had no responsibility to ensure physical possession.

a) T can sue if find out that title isn’t clear, but not if someone else in possession

(1) Would have to sue for ejectment.

b) Hannan v. Dusch, 153 S.E. 824 (Va. 1930), p. 459.
L leased land to T for long term, but T found someone else in possession.  Sued L for violating lease.
(1) Held:  T’s duty to oust the wrongful occupant via American Rule.
(2) English rule – meets good conscience and expectations.
(3) American rule – protects L from holdover T ( damages.
c) Once T moves in, cannot then sue if discover L did not property clear possessory title.
2. English Rule – Majority position
L has duty to deliver or ensure actual, physical delivery as well as legal right to possession.

a) Seen as better, since carrying out the intention of the parties.

(1) Especially in residential leases.

b) Allows T to sue for breach or void the lease if not delivered possession.

(1) Can recover damages

B. Implied Covenant of Quiet Enjoyment 


1. Basics

a) Definition: T has the right to use his leasehold without interference by L.

b) Always implied in every lease.

c) At common law, was an independent covenant and not connected to rent or other covenants.  This is not longer the practice in most states.

d) Breach ( Constructive or actual eviction ( remedies for T.

e) Requires some act by L more often, not just omission.

2. Actual eviction – T physically evicted from entire property.  At common law, this was the only type of eviction that breached the ICoQE.

a) T entitled to choose from following remedies

(1) Vacate and void lease or

(2) Stay in possession and refuse to pay rent.

b) Partial eviction may only ( rent abatement.

3. Constructive eviction – Through fault of L, substantial interference w/ T’s use of property.  The modern trend is to treat this as violating the ICoQE.  Ex: L causes water to be shut off to property.
a) Substantial interference – determine by looking objectively at
(1) Purpose of leased property
(2) Forseeability of L’s actions
(3) Potential duration of interference
(4) Nature and degree of harm caused
(5) Availability of means to abate the interference.
(6) Example: Bruckner v. Helfaer, 222 N.W. 790 (Wis. 582), packet 115.
T’s neighbors are noisy and immoral.  Sues L for violation of ICoQE, wins.
b) Prior disclosure of problem waives right

(1) Reste Realty Corp. v. Cooper, 251 A.2d 268 (N.J. 1969), p. 508.
T has offices in basement of L’s building.  Office continually floods, and T keeps complaining.  Eventually, T moves out and sues for damages.
(a) Held:  L’s actions violated ICoQE, since not on notice prior to lease and harm pretty great.
c) Response of T
(1) Tenant must vacate premises – If T remains in possession, then no breach of ICoQE.
(a) Cannot stay and abate rent.  See Reste.
(b) Liable for rent until actually leave.
(c) A few courts allow T to stay and abate rent.
(d) Primary difference between actual and constructive eviction.
(2) T must notify L and allow time to rectify.
(3) Must act on breach within reasonable time or right considered waived.
d) Remedies of T – sue for damages.
C. Implied Warranty of Habitability in residential leases
1. Movement toward IWoH
At common law, L had no responsibilities to ensure that the premises were or remained habitable, as compliant w/ caveat lessee.  The duty to perform some affirmative acts to maintain the property was slowly expanded over time.
a) Ingalls v. Hobbs, 31 N.E. 286 (Mass. 1892), packet 103.
T rents house for summer from L.  T finds house in terrible condition.
(1) Held:  For furnished seasonal homes, L has duty to make premises habitable.
(2) Honors expectations of lessee.
b) Many states explicit reject caveat lessee and adopt IWoH for residential leases.
(1) Green v. Superior Ct., 517 P.2d 1168 (Cal. 1974), p. 117.
T sues for variety of problems in apartment, after L never responded.
(a) Held: CA adopts IWoH.  ICoQE not satisfactory since T had to move out.
(b) Covenant to pay rent mutually dependent on IWoH, so T can use it as defense in summary proceeding.
c) Still not adopted in many states, though most follow dependant covenant theory.
2. Requirements

a) Exculpatory clauses – T not permitted to waive IWoH explicitly
(1) Violation of public policy.
b) Notice requirements – T must notify L to problems and give her a chance to fix them.
(1) Split in courts – breach occurs at time of violation, versus at time of notice.
c) In most states, not applicable to commercial leases
(1) Also, not applicable to all residential leases, such as single-family homes.
d) Tenant can continue occupation or move out and still sue.
(1) Hilder v. St. Peter, 478 A.2d 202 (Vt. 1984), p. 519.
L is total slumlord, and T sues but never moved out.
(a) Held:  T does not have to move out, and can withhold rent as damages for violation of IWoH as long as conditions (above) met.
3. Compared to ICoQE


	
	ICoQE
	IWoH

	T have to leave premises to sue?
	Mostly
	No

	Notice required to L?
	Yes
	Mostly

	Waived by prior knowledge?
	Yes
	No

	Waived by express terms in lease?
	Yes
	No

	Raise as defense in summary proceedings?
	No
	Yes

	Applies to commercial leases?
	Yes
	No

	Failure to act by L enough to violate?
	Usually no
	Usually yes


4. Remedies for tenant when IWoH breached
a) Injunction – rarely used, but possible.
b) Repair and deduct – can withhold rent and use it to fix up problems
(1) Statutorily limited to some small amount.  In CA, 2 months rent per year.
c) Damages – Can get damages.  States compute them in different ways
(1) Rent = (old rent) – ((FMV if inhabitable) – (FMV as is))
(a) Used in many states
(b) Good for tenants who were getting a good deal to begin with.
(2) Rent = FMV as is.
(a) Might not provide any $$ to T if was getting discount.
(b) Employed by CA legislature in rental law.
(3) Rent = Old rent – some % for diminution in value.
(a) Used by CA courts
(b) Essentially ad hoc.
d) Summary proceedings – usually a tool for L, but T can use violation of IWoH as defense against eviction for not paying rent.
e) Punitive damages – occasionally awarded to T when L really bad.
(1) Trying to deter future misbehavior.
5. Retaliatory eviction – L will often be tempted to evict T who ceases rent in protest over IWoH violations.  Courts have tried to stop this practice by requiring good faith eviction for a period after complaint.
a) Look to intent of L to determine.
b) Burden of proving motive is first on L, then shifts to T.
(1) In CA, 180 presumption against L, then back to T.
c) Edwards v. Habib, 397 F.2d 687 (D.C. Cir. 1969), packet 137.
T complained to gov’t office about conditions of her apartment.  Gov’t inspected and found in her favor.  L then evicted T.
(1) Held:  Must show good faith in eviction – implicit in housing code.
(a) Otherwise, defeat the policy and scare tenants.
6. Illegal lease as alternative attack
Lease deemed illegal by court if L knew violated housing codes.
a) Limited applicability compared to IWoH.
D. Tort liability of landlord
1. Common law – caveat lessee.  L only responsible for:
a) Affirmative acts of negligence or glaring omissions where should have acted.
b) Disclose potential harms at beginning of lease.
c) Express covenants of liability

2. Strict liability standard – general duty of care.  Some states have adopted a more generalized standard that holds L responsible for exercise of reasonable care in maintaining premises.
a) L liable for any injury resulting from conditions
b) Only one state (?) endorses this view.

3. CA – General liability for L, but not strict.
a) Peterson v. Superior Ct., 43 Cal. 836 (1995), packet 105.
(1) Retracts CA’s earlier strict liability standard in favor of general liability standard.

4. Exculpatory clauses – L often not allowed to K around liability.  Rule in CA.

III. Duties of the Tenant
A. Rent
At common law, duty to pay rent was independent of other covenants.  T was still liable to pay rent even if not in possession or evicted.  Had to counter-sue.
1. Rule no longer in effect in most jurisdictions.  Dependant covenants.
2. Ex:  T stops paying rent.  L can stop taking care of place and paying for utilities.
B. Repair and maintenance

1. At common law, T had full duty to perform all repairs and necessary improvements

2. Now, repairs often seen as better performed by L, so he sometimes has duty via statute.

a) Depends on nature of repair.

3. Express provision can dictate who has these duties

C. Duty not to commit waste
1. Affirmative waste – T actively damages the property in a substantial way.
a) T must return leasehold in same condition as leased, minus wear and tear.
2. Permissive waste – T cannot fail to act when necessary to prevent substantial damage.
a) Reduced liability for T over the years.
D. Abandoning tenant
T somehow implies surrender of the leasehold.  Usually by leaving.
1. Under common law, L could
a) Wait until end of term and sue for damages
b) Accept surrender of lease and resume possession or re-let.
c) Refuse surrender and re-let as if assignment for T.
d) Whitehorn v. Dickerson, 419 S.W.2d 713 (Mo. 1967), packet 99.
(1) Held:  Common law rule against mitigation of damages still applies.
(2) This is the minority view.
2. Frustration of purpose – if the use of the lease is entirely blocked somehow, T not under obligation to perform.  Borrowed from K law.
3. Majority view – L has duty to mitigate by filling lease, if possible.
a) Sommer v. Kridel, 378 A.2d 767 (N.J. 1977), p. 494.
T vacates apartment due to hardship and notifies L.  L does not try to re-let room, and at end of lease term sues for damages.
(1) Held:  L has duty to mitigate.  L has burden of showing couldn’t mitigate (minority view)
b) Burden of proving available mitigation usually falls on defaulting T.

E. Landlord’s remedies
1. Summary proceedings – all states have shortened proceedings designed to speed up eviction process.
a) Helps L avoid resort to self-help
b) Allows tenant a chance to say his piece and plead defenses.

c) Can ( some due process concerns.
2. Self-help generally not allowed
a) Range of options
(1) Full self-help (not allowed)
(2) Non-forcible self-help allowed (a few states allow)
(3) Self-help allowed if explicitly in K (many states allow)
(4) No self-help allowed at all (majority rule, including CA)
b) Berg v. Wiley, 264 N.W.2d 145 (Minn. 1978), p. 484.
L claimed T violated terms and tries to lock him out.
(1) Held:  This was forcible self-help and not allowed.
3. Other means to enforce lease
a) Security deposits (allowed, but limited)
(1) In CA, 2 months rent, returned upon leaving minus damages.
b) Liquidated damages clauses (not allowed)
c) Rent acceleration – all rent due upon default (allowed)
IV. Subleases and Assignments

A. Assignments
Transfer of entire balance of leasehold of T1 to T2.  T1 does not retain a reversion interest.

1. Privity – B/c of privity, L can hold either T1 or T2 liable for rent.

a) T1 and T2 are in privity of contract.

b) L and T1 remain in privity of contract.

c) L and T2 are in privity of estate.

2. Ambiguity in lease

a) Right of entry – courts are split on what category when T1 retains a right of entry.

b) Courts look to intent to determine if troublesome

c) Ernst v. Conditt, 390 S.W.2d 703 (Tenn. 1964), p. 465.
Ambiguous whether intended assignment or sublease.

(1) Held:  read intent of parties from lease, which said “assignment.” ( Assignment.

(a) Therefore, T2 is liable to L.

B. Subleases
Transfer of less than the entire balance of leasehold.  T1 retains a reversion interest or actual possession of part of the property.

1. Privity – L only in privity w/ T1, and so can only sue him for breach (And visa versa)

a) If T2 expressly adopts terms of written lease, then is bound as 3rd party to K.

b) T1 liable for any failure to pay rent or breach by T2.

C. Comparison of assignment and sublease


	
	Assignment
	Sublease

	Privity between L and T1?
	K
	K

	Privity between L and T2?
	Estate
	None, unless explicit

	Privity between T1 and T2?
	K
	K

	Reversion retained by T1?
	No
	Yes

	T2 assume covenants of master lease?
	Yes
	No, unless explicit

	T1 still liable to L for rent?
	Yes
	Yes


D. Clauses limiting assignment or sublease

1. Majority view: Such clauses are allowed, but are strictly construed.

2. Minority view: Funk v. Funk, 633 P.2d 586 (Idaho 1981), packet 93.
Lease says that assignment or sublease only with approval of L.  L refused to approve T2, and T1 sued.
a) Majority:  L must have good reason to not allow new T.
b) Dissent:  Should honor K as written.  Majority is encouraging litigation.
3. Commerical leases – easier to apply the minority rule since bad economics to hold back subleases.

a) Kendall v. Ernest Pestana, Inc., 709 P.2d 837 (Cal. 1985), p. 473.
Commercial long-term lease has clause forbidding assignment or sublease w/o approval of L.
(1) Held:  Unreasonable restraint on alienation in commercial context.
V. Statutory Changes

A. Rent control and affordable housing

1. Rent control – Many cities have experimented w/ rent control, but never w/o controversy.  Many issues have sprung up.

a) Succession rights – who gets to keep the low rent?  Family?  Heirs?

b) How provide a reasonable return to Ls?

c) Violate the Takings Clause?

d) Decrease access of the poor to housing?

(1) Maybe results in removing housing from the market that is economically infeasible.

2. Bd. Of Realtors, Inc. v. City of Chicago, 819 F.2d 732 (7th Cir. 1987),p. 535.
a) Held:  Posner and Easterbrook are, not surprisingly, against rent control.
(1) Hurts poor and benefits middle class
VI. Policy
A. IWOH – how control habitability of premises?
1. IWoH limits poor folks access to housing
a) L can always take unit off market rather than fix.
Part Six: Servitudes

I. Easements
An interest in land that entitles holder to use land of another.  The principle issues concerning easements relate to their creation and termination.

A. Types of easements

1. Affirmative easement – right to go on the land of another and do some act or acts.

2. Negative easement – right to prevent the owner of some land from doing some act or acts.

a) Limited to 4 types – cannot be expanded.

(1) Blocking of light from windows

(2) Interfering w/ flow of air.

(3) Removing support from a building.

(4) Interfering w/ flow of water from an artificial stream.

b) No expansion in U.S. courts – use negative covenant instead.

c) Always appurtenant.  Cannot have negative easements in gross.

3. Easements appurtenant – easement benefits its owner in the use of another tract of land
a) Dominant tenement – benefited land

b) Servient tenement – burdened land

c) Dominant tenement does not have to be neighboring servient, but somehow must be benefited.

d) Easement passes to the owners of the dominant tenement.

4. In gross – gives owner the right to use the servient land, but not for the benefit of any other land.

a) Only allowed in US

b) Courts construe ambiguous grants against easements in gross.

B. Creation
Must be expressly in writing, or can arise by implication or operation of law in a couple of instances:  implied by prior existing use, implied by necessity, through prescription, or by estoppel (irrevocable license).

1. Expressly in writing

a) Statute of Frauds – applies to easements, so cannot create an easement orally.

(1) If try to create an oral easement, courts say created license.

(2) Interest in land.

b) Grant specifies 3rd party as beneficiary – At common law, cannot reserve an easement for a 3rd party when granting land to another.

(1) Minority enlightened view – throw out this rule as ridiculous vestige and malpractice trap.

(a) Willard v. First Church of Christ, Scientist, 498 P.2d 987 (Cal. 1972), p. 783.
O grants land to P, but reserves easement for her church to use the parking lot.  P buys land, and then fails to honor the easement as invalid.
Held:  Voiding easement gives grantee more than paid for.  Old rule is useless and out-of-date.

(b) Look to intent of grantor.

(2) Does not apply to reservation in favor of the grantor

2. By implication
While the general rule is that easements may only be created expressly and in writing, there are some exceptions.  Courts construe these exceptions narrowly, and they may only be implied in these two limited categories.

a) Implied from a prior existing use – if two plots are severed, and one plot has some reasonably necessary use of the other, and it seems like the parties intended this use to continue, an easement may be implied.

(1) Requirements:

(a) Formerly one tract of land – land must have been one and then divided into two.

(b) Quasi-easement – the use must have been existing prior to the division.  While it wasn’t yet a true easement, it acted like one.

(i) Shows intent to make easement – just overlooked or didn’t know law.

(c) Apparent – the new party knew or could have known of the use.

(i) Inquiry notice – reasonably prudent investigation would reveal.

(ii) Constructive notice – recorded in deed.

(iii) Actual notice – seller told buyer of covenant.

(d) Reasonable necessity – the use has to be fairly important, or expensive to get around.

(e) Appurtenant – an easement in gross will not be implied.

(2) Implied reservation – if the dominant tenement is kept by the grantor, the easement is reserved.  Courts used to look unfavorably at this, as opposed to implied grants of easements.

(a) Van Sandt v. Royster, 83 P.2d 698 (Kan. 1938), p. 795.
O sold one of his three lots to P, and Ds moved in later to the other two lots.  O had built sewer pipe under all houses, including Ps, to get to city sewer line in street.  Ds claim implied easement by prior existing use, and P sues.

(i) Implied reservation – treat just like implied grant

(ii) Notice assumed, since should have been apparent by prudent buyer.

(b) Now only a few courts maintain the distinction.

b) Implied by necessity – if division of plots of land leave one without access to a public road, such an easement is implied.

(1) Requirements

(a) Landlocked parcel – the parcel must be completely unable to get to a road.  That is would be really hard is not good enough.

(i) A few courts seem to say that ‘strict necessity’ isn’t always required.

(ii) Compare this tight definition of necessity to ‘reasonable necessity’ as for implied easements on the basis of prior existing use.

(b) Division of tract must cause necessity – if a buyer or grantee gets an already landlocked parcel, they had notice of the liability.

(c) No existing use required – even virgin timber land can have an easement by prescription

(i) Contrast to easement implied by prior existing use.

(2) Location – Servient owner can choose, within reason, the location of the easement.

(3) Termination of necessity – Termination of the necessity automatically ends the easement.

(a) Ex: A has an easement of necessity across B’s land.  If a public road is built adjacent to A’s land, or A acquires B’s land, the easement ceases to exist.

(b) Compare to easement by prior existing use, which does not terminate when the ‘reasonable necessity’ ends.

(4) Othen v. Rosier, 226 S.W.2d 622 (Tex. 1950), p. 802.
P’s lot landlocked, and tries to claim easement across D’s land to public road.

(a) Held:  No prescriptive easement exists, since no proof that necessity existed when tract divided.

(b) P fails to prove implied by existing use, or estoppel (infra).

3. By prescription
Under certain circumstances similar to those for adverse possession, an easement may arise through adverse use for the statutory period.

a) Fiction of Lost Grant – legal fiction that dominant owner simply lost the grant.

(1) Still used in a handful of states

(2) Created irrebuttable presumption of right to easement once S of L expired.

(3) Requirements for creation are as listed below.

b) Same basis as adverse possession – most US states treat creation of easements by prescription like adverse possession.  Used in CA.

(1) Requirements

(a) Open and notorious – can’t conceal or disguise use.  Owner of servient tenement must have notice.

(b) Adverse and under a claim of right – without permission.  Jurisdiction may apply a subjective (good-faith) or an objective (appearances to the community) test.

(c) Continuous and uninterrupted for the S of L – continuous use, even if only occasional. Usually same S of L as for AP.

(2) Not required

(a) Exclusivity – easement by prescription does not have to be exclusive use.  This is the principle difference compared to adverse possession.

(b) Payment of taxes

(3) Comparison to Fiction of Lost Grant
(a) Difficulty of interrupting use – The fiction of the Lost Grant was much easier to interrupt during the statutory period by the servient owner.

c) Negative easements cannot arise by prescription

(1) Fontainebleau Hotel Corp., 114 So. 2d 357 (Fla. 1959), packet 193.
P tried to enjoin D from building a tower that would overshadow their pool in the afternoons by claiming a negative easement of light and air.

(a) Held:  US courts do not allow negative easement by prescription.

(b) Also, easement for light is for blocked windows, not overshadowed pools.

d) Safe harbor – in CA, posting ‘no trespassing’ signs can prevent easement by prescription

e) Scope – as narrow as possible to maintain use.

4. By estoppel or irrevocable license
An easement-like thing may develop out of license in a couple of situations.

a) Licenses – a right to some use on a land

(1) Revocable at will

(2) Can be oral
b) License coupled w/ an interest – if a grantee has an interest in the land (profit, etc.) and a license, too, then the license may not be revoked until the interest is satisfied.

(1) Ex:  A sells lumber to B and orally gives him the right to go on A’s land to get the car.  A cannot prevent him from going on the land to get the car.

(2) Interest ends when interest satisfied (car is removed).

c) Estoppel – if a licensee invests significant resources in reliance on the license, the licensor is estopped from revoking it.

(1) It’s not clear how long such an interest would last.

(2) Most jurisdictions allow this type of interest.

(3) Holbrook v. Taylor, 532 S.W.2d 763 (Kt. 1976), p. 790.
P used road through D’s land by oral permission.  P builds house and improves road w/o comment by D.  D then tries to get P to buy the easement, and then ropes off land.

(a) Held:  D is estopped from revoking license based on reliance by P.

(b) Cannot just stand around while other party incurs significant costs.

C. Assignment
For easements, assignees are treated the same in law and in equity.  Generally, easements pass w/ ownership of land to all successive possessors of the dominant and servient estates.

1. Easements appurtenant
All easements appurtenant are assumed to transfer to the successors in interest to the dominant and servient tenements, as long as the purchaser had notice.

a) Notice – a  bona-fide buyer of a servient tenement w/o actual or constructive notice of the easement is not bound by it.

(1) Recording Acts – state laws protecting a purchaser by requiring recording of interests in the titles to land.

(a) Notice statutes – purchaser protected if no notice, not recorded, and could have been recorded.

(b) Race-notice statutes – a minority of states, including CA, say whomever records first (clean title or easement) wins.

(i) Ex:  A purchases a clean title of the servient estate from B.  C, the neighbor and owner of the dominant estate races B to the courthouse to record the easement.  Whoever is first wins.

(2) Notice is not required for the purchaser of a dominant tenement

b) Easements apply to land acquired through adverse possession.

2. Easements in gross
The burden of a servient tenement passes to the assignees of the estate, but there are a couple limits.

a) Intent – the parties to the original easement must have intended it to run w/ the land.

b) Commercial easements in gross – courts have often required that if the easement is split up amongst many co-owners, the owners must not expand the use beyond the amount originally planned.

(1) One-stock rule.  Miller v. Lutheran Conference & Camp Ass’n, 200 A. 646 (Pa. 1938), infra.
P gave brother an easement in gross to commercially use private lake for use in resort.  Brother sells easement to Ds, who want expand use.

(a) Held:  Ds can use lake, but cannot use more than brother originally planned.  Have to get together w/ other owners and negotiate use.

D. Scope
The person in possession of the servient estate can enforce, thru law or equity, the dominant owner to abide by the scope of the easement.  Future interest holders likely can, as well.

1. Look to intent 

a) As expressed in grant, if available

b) Look to manner in which acquired

(1) If by necessity, then narrowly construe (supra).

(2) If implied, then find intent in objective circumstances (what was reasonably foreseeable).

(3) Prescriptive easements – only use as what gave rise to prescriptive easement

(a) If footpath, cannot start driving on it.

2. Location – servient owner wants to change location of easement

a) If express – will have to negotiate w/ dominant owner.

b) If implied – can change as long as give notice and not unreasonable.

3. Cox v. Glenbrook Co., 371 P.2d 647 (Nev. 1962), packet 199.
Quill gets easement over D’s land to drive to isolated cabin.  Then Quill sells to P, who wants to build subdivision and use road for access.

a) Held:  Look to easement grant ( sees restriction to use as at the time, so probably can’t expand road.

(1) Parties probably didn’t expect 40 homes on lot.  Not foreseeable use.

4. If owner of dominant tenement expands use

a) Penn Bowling v. Hot Shoppes, (D.C. Cir. 1949), packet 204
Long after getting easement to use back drive over neighbors land, D adds a big restaurant on his other, adjoining land, and dramatically increases the use of the easement.

(1) Held:  D would either have to apportion out traffic on easement or cease using it.

E. Termination

1. By terms of easement
Easement can be written to end at a certain time or upon the occurrence of some event.

a) Easement determinable

2. Unity of ownership of the dominant and servient tenements
Easement is extinguished if the title to the easement (in gross or dominant tenement) and the servient tenement come into the hands of the same person.

a) Easement will not revive if the ownership later splits

b) If one party owns either the servient or the dominant tenement and leases the other, then the easement is suspended until the lease ends.

3. Release by owner of easement
The owner can release by written instrument, only.

a) An oral release may be binding through estoppel.

4. Abandonment
If owner of the easement clearly and unequivocally abandons use, then the easement disappears.

a) Usually coupled with nonuse, oral release, which are not alone enough.


5. Prescription
Owner of servient estate can openly and notoriously, adversely and under a claim of right, re-posses the easement for the statutory period.  Difficult, but can happen.

II. Covenants Running with the Land
A covenant is a promise relating to the use of land.  To become a property interest, the promise(s) must run with the land.  The principle issue thus is whether the covenant will run to assignees.

A. Introduction

1. Key questions

a) Who made promise to whom?

b) Who is bound by the promise?

c) Who has a right to sue for violation?

2. Types of covenants

a) Real covenants
A real covenant is a covenant in writing that is being sued upon by assignees at law.

(1) Remedy = damages
(2) As in Landlord-Tenant law.  Covenant to pay rent, etc.

b) Equitable servitudes
An equitable servitude is a covenant that is being sued upon by assignees in equity.

(1) Remedy = injunction
c) Can be positive (promise to do something) or negative (promise not to do something).

3. Comparison to easements

a) Nature of interest – CRwtL are promises regarding uses of land, whereas easements are interests in land.

(1) Tentacles versus bird-in-wagon
b) Negative easements look very much like covenants not to do something, but negative easements are limited to 4 specific types

c) CRwtL must always be in writing. Unlike easements, they cannot arise by implication

(1) Except perhaps in land-use schemes, infra.

d) Covenants cannot be acquired through adverse possession.

e) CRwtL can benefit a 3rd party, but easements cannot.

f) Easements give the right to go on another’s land, but covenants do not.

B. Creation

1. Writing required for CRwtL at law – the Statute of Frauds applies.  This mostly applies in equity, too, except for w/r/t some implied restrictive covenants, below.

2. Implied equitable servitude on the basis of existing land-uses.
Not enforceable at law.

a) Implied reciprocal negative equitable servitudes – When a neighborhood all came from the common land of a developer, and the use thereof  was restricted in most cases by restrictive covenants, and the restrictions should be obvious to the buyer, the restriction can be implied if not in the deed.

(1) Sanborn v. McLean, 206 N.W. 496 (Mich. 1925), p. 868.
D bought house in residential neighborhood that was all one big development.  Many lots had restrictions against commercial use, but not D’s lot.  D builds gas station, and Ps sue to stop it.

(a) Held:  Ds should have realized character of neighborhood was residential.  Constructive notice
(b) Buyer has duty to check deeds of neighbors to see if going to be hit w/ implied covenant.

(2) Enforced through theory of estoppel – the other neighbors relied on character of neighborhood.

(3) Plan for scheme must exist at time of original division.

b) Some jurisdictions will not create implied restrictive covenants

(1) CA and Mass., among others.

(2) Citizens for Covenant Compliance v. Anderson, 906 P.2d 1314 (Cal. 1995), packet 235.  CA will not imply covenants, but as long as recorded, they are binding.

3. 3rd parties benefiting from a scheme – Neighbors, not party to covenant to keep in scheme, can sue to enforce covenant even if cov/ee doesn’t, under 3rd party beneficiary theory.

a) Snow v. Van Dam, 197 N.E. 224 (Mass. 1935), packet 213.
Beachfront neighborhood.  D buys house w/ covenant to keep residential (other houses have similar restrictions).  D tries to open ice-cream shop, and Ps sue b/c cov/ee not present.

(1) Held:  Ps can sue as 3rd party beneficiaries of covenant b/c interest in maintaining scheme.

(2) Have to use this theory b/c state does not recognize implied restrictive covenants.

b) Compare Sanborn to Snow

(1) Turns on if D has restriction in writing in his deed.  If not, Snow analysis doesn’t help.
(2) Need scheme to enforce 3rd party benefit, and to imply covenant.

(a) Zamiarski, packet 211: Allowed injunction, but exception to rule.

(b) Scheme situation only place to apply 3rd party beneficiary rule.

C. Assignment – enforcement against later owners

1. Intent
In all covenants the parties must intend the burden or benefit to run.

a) Applies similarly to real covenants and equitable servitudes.

2. Touch and concern
Requirements are the same for both law and equity.  This requirement is pretty vague and applied ad hoc to allow courts to void covenants that have outlived their usefulness.  See the chart below for quick reference.

a) What touches and concerns? – Nebulous.

(1) Does not touch ( Private promises of a personal nature, promises to pay money, promises where benefit is in gross, etc.

(a) Promise must be w/r/t the specific land, not some other land.

(2) Does touch ( Promises appurtenant, schemes, keep land in good repair, etc.

b) For the burden to run to assignees of the cov/or, the

(1) Burden touch and concern – always.

(2) Benefit touch and concern – Sometimes.  Courts are split when benefit is ‘in gross.’

(a) Caullett v. Stanley Stilwell & Sons, Inc., 170 A.2d 52 (N.J. Sup. Ct. 1961), p. 885.
Developer retained right to build house on Ds lot when they build.
Held:  This restriction is about profit and does not touch and concern ( invalid.

(b) This is a ridiculous requirement – Dukeminier.

c) For the benefit to run to assignees of the cov/ee, the

(1) Burden touch and concern – never.

(2) Benefit touch and concern – always.

d) Rest. 3d of Property, Servitudes § 7.11 – abandons ‘touch and concern’ language in favor of excessive burden and economic efficiency test.

3. Privity of estate 
Required for real covenants, but NOT equitable servitudes.  For real covenants, different rules apply for the burden and benefit to run, and for horizontal and vertical privity.  See chart for reference.

a) Spencer’s Case (England 1583) – foundation of rules for privity in real covenants.

b) Horizontal privity – between the cov/ee and cov/or (the contracting parties).

(1) What exactly is it?  Differing opinions…

(a) Landlord-tenant only – the English rule, based on Spencer’s Case
(b) Mutual interest – one of the parties must have an interest in the land of the other, apart from the covenant.  Rule in Mass. and some other states.

(c) Successive interest – Promise is contained in a conveyance of a larger interest.  Majority rule.

(d) Mutual or successive interest – either (b) or (c) is okay.  Rest. view.

(2) Running of the burden – horizontal privity (however defined) is required for the burden to run at law.

(a) A few of states have eliminated this requirement as silly. ???  is this right?

(3) Running of the benefit – Courts are split, but not much case law.  Seems to be majority for not required.

(a) Rest. says not required.

c) Vertical privity – between assignor and assignee (the successors in interest).

(1) Running of the burden – The assignee must have gotten the identical estate to the original cov/or.

(a) If A has FSA, and sells to B a life estate or FSD, B does not inherit the burden of the covenant.

(2) Running of the benefit – The assignee can have the same or a lessor estate as the cov/ee.

(a) Old Dominion Iron and Steel Corp, 212 S.E.2d 715 (Va. 1975), packet 223.
Lessee sued by cov/or over bridge fiasco.  Cov/or claims lessee cannot claim benefit, since did not inherit full estate from fee simple owner.
Held:  Lessee can claim benefit of covenant.  Lessor estate okay.

d) Compare privity requirements for other covenants

(1) Landlord-tenant law – chart still mostly works

(a) Exception – where T2 sues L for breach, chart says should be able to sue at law or equity, but case law says cannot.

(2) Equitable servitudes – no privity requirements

(a) Tulk v. Moxhay, (England 1848), p. 863.
Leicester Square case.  Basis for different treatment of privity in equity.

(b) Adverse possession is about the only successor estate where enforcement of the benefit at law might not pan out compared to in equity b/c of vertical privity req.

4. Notice

a) Burden – At law and in equity, a bona-fide purchaser w/o notice is not bound to bear the burden of a covenant, though there are no cases directly on point for real covenants.

(1) Purchaser protected by Recording Acts if no notice and not in title.

(2) Notice can be actual or constructive (in the title or could have found out through inquiry).

b) Benefit – The benefit will pass to assignees regardless of whether or not the assignee has notice.

5. Comparison of real covenants and equitable servitudes w/r/t running to assignees.

	Real Covenants – Enforced at Law
	Equitable Servitudes – Enforced in Equity

	Burden
	Benefit
	Burden
	Benefit

	
Is intent required?

	Yes
	Yes
	Yes
	Yes

	
Must the burden of the covenant touch and concern the land?

	Yes
	No
	Yes
	No

	
Must the benefit of the covenant touch and concern the land?

	Split
	Yes
	Split
(Caullett – Yes)
	Yes

	
Horizontal privity required (between cov/or and cov/ee)?

	Yes
(Except a few courts)
	Split
Restat. & most – No.
	No
(Tulk v. Moxhay)
	No

	
Vertical privity required (between assignor and assignee)?

	Yes – strict.
Identical estate reqd.
	Yes – relaxed.
Lessor estate OK.
(Old Dominion)
	No
	No

	
Is notice required for a bona-fide purchaser?

	Yes
Not explicit.
	No
	Yes
Explicit rule.
	No


D. Scope
In general, the scope of covenants is proscribed by the written document, so not many issues come up here.  Issues are similar to w/ easements.

1. Most common Q: What was the intended scope of use based on time covenant was written?

a) Crane Neck Ass’n, Inc., 460 N.E.2d 1336 (N.Y. 1984), packet 239.
Single-family-only covenant in 1945 alleged to be violated in 1980s.

(1) Held:  Have to look to meaning of “single-family” in 1945.

2. Courts no longer enforce racially restrictive covenants, as they are deemed unconstitutional

a) May also violate Federal Fair Housing Act.

E. Termination

1. By terms of covenant
The covenant can simply end based on its explicit terms

2. By statute
State may have law simply ending covenant if not re-affirmed after certain period.

a) Usually 30 year period.

3. Unity of ownership of the benefit and burden
If title of burdened and benefited land come into the hands of the same person, the covenant ends.

a) Covenant does not revive if one tract is later sold.

4. Release by owner of benefit

a) Rick v. West, 228 N.Y.S.2d 195 (1962)p. 912.
Hospital buys releases from neighbors to enable building.  Owner of covenant is holdout when all other neighbors have given up and sold.

(1) Held:  Owner is entitled to hold on to their covenant as long as not unconscionable.

5. Doctrine of Latches
If cov/ee doesn’t bring suit for breach within a set time, S of L runs and cov/ee estopped from suing.

a) Similar to estoppel as with easements.  Look for reliance.

6. Abandonment
Negative covenants can be abandoned like easements w/ sufficient evidence.

a) Western Land Co. v. Truskolaski, 495 P.2d 624 (Nev. 1972), p. 907.
P argue that Ds (homeowners) cannot enforce their covenant against commercial growth (preventing a shopping center) b/c the homeowners abandoned it themselves by non-adherence.

(1) Held:  Must show overwhelming evidence of abandonment by all or most cov/ees.

(2) Elements of changed conditions here, too, but also fails.

7. Doctrine of Changed Conditions
If neighborhood so changes that scheme is no longer benefit to area, then Courts may lift restrictive covenant.

a) Change must be pervasive and affect all lots

b) Rest. 3d of Property, Servitudes § 7.10 – impossible to achieve goals of covenant due to changed nature of area or neighborhood ( terminate covenant.

III. Policy

A. Should privity matter?  Why treat differently for different remedies?

B. Should notice be required for the burden to run?

C. How simplify the system of servitudes?  Merge into one?  Just have easements and servitudes?

1. Touch and concern criticism – this requirement has been criticized.  Here are the major points

a) Pro:  

(1) Protects subsequent purchasers who didn’t check everything out

(2) Courts can use vague test to dole out justice

(3) Protect against inefficiency and externalities

b) Con:

(1) Vague and unpredictable

(2) Based on obscure English law no longer applicable

2. Interferes w/ intent of parties

Appendix:  The Takings Clause

I. Government Power of Eminent Domain
The government has the sovereign power to take any property it needs.  This power is limited by due process rights and the Takings Clause.

A. The Takings Clause
The 5th amendment forbids the federal government from taking private property for public use w/o just compensation.

1. Applies to the states through the 14th amendment.

II. What Is a ‘Public Use’?
The government is only allowed to exercise eminent domain for public use.  Courts have construed this broadly to mean any public benefit reasonably in the contemplation of the lawmakers.


A. Broadly applied – the public use test is difficult to overcome for a landowner who is going to be affected.

1. Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984), p. 1106.
Ps sought to prevent the Hawaii legislature from enacting a land redistribution scheme that forced them to sell their property.

a) Held:  The public interest = redistributing the land and avoiding the oligopoly in Hawaii, even though the direct beneficiaries are lessees of the effected plots.

2. Unclear what the limit on definition of public use is.

III. What Is a ‘Taking’?
The definition of taking is more often litigated.  This is important, because only takings qualify for compensation.  No compensation is awarded if someone was doing something “bad” with prop.

A. Legally take title – always a taking.

B. Physical invasion – the most obvious form of taking is a physical invasion of someone’s property.  All such invasions require compensation, no matter how minor.

1. Possession wholly taken – open and shut takings case.

2. More subtle physical invasion – can be tough to prove sometimes, but still takings.

a) Inverse condemnation – essentially a negative easement owned by the government.

b) Causby: Chicken farm case.  Court held this to be a taking.

C. Regulatory taking – if the gov’t enacts some legislation or code changes that devalue land, the owner can sue to have the regulation declared a taking.

1. If win, then gov’t must change or abolish regulation, or compensate all affected.

D. Tests – many tests, but all essentially come back to the ‘any rational basis’ standard.

1. Fairness test – is seizure w/o compensation fair?

2. Moral wrong test – if seizure is b/c of moral wrong, then no compensation.

a) Peterson’s view.

b) Prostitute in family car scenerio.
















