Property Outline


I) Background

A) Property doctrine is largely rooted in the history of the common law


B) Much of the original common law doctrine has been supplanted by statutes



1) Still significantly affected by policy considerations


C) Perhaps the single most important social organizing principle



1) Has a major impact on policy

II) Sources of Property Rights

A) Pierson v. Post (NY 1805) page 78



1) Facts:




a) Post was out hunting a fox with his dogs and Pierson took the fox

b) The claim is for trespass on the case – to recover damages unrelated to physical injury



2) Majority Opinion: Judge Tompkins




a) Question: did Post obtain a property right by chasing the fox?

b) Rule: property rights in wild animals stem from occupancy, therefore the issue comes down to the meaning of occupancy

i) Ancient writers (ultimate in historical sources) – animal must be taken, not simply chased

ii) Puffendorf – taking, or at least mortally wounding the animal is required

iii) Barbeyrac – pursuit and wounding may be sufficient, although actual acts required are not stated

iv) Based on these authorities Tompkins argues that people must show a clear intent to possess the animal, wants a bright line rule


a) Best way to show an intent to possess is to possess

b) Underscores the principle that property is not the thing so much as the interest in the thing – property is a set of legal rights

i) Lockeian (Natural Rights) argument – private property = common resources + labor



a) Good enough and sufficient quantity left over

ii) Property rights do not exist until a court defines how they vest and their extent, therefore in a real sense property does not exist outside a state (or on its head the need to define property creates a need for the state)

c) Bright line: you must have actual corporeal possession (you have to have the fox)

i) Arguments for bright line rules: reduces litigation, creates a clear understanding of the law, improves bargaining between parties

ii) Arguments against bright line rules: they can lead to injustice, efficiency is gained at the loss of fairness



3) Dissent: Judge Livingston




a) Question: does the chase create a property right in the hunter




b) The bulk of the dissent focuses on the idea of public policy and fairness





i) Appeals to the moral outrage of Pierson’s actions





ii) Rather than creating a bright line rule he proposes a policy framework






a) Goal of the policy: kill foxes






b) Rationale: foxes are bad

c) How will policy achieve the goal: encourage hunters to hunt if they are sure of getting the game

iii) The argument is based around the instrumentality – hunters are the best way of killing foxes

a) Weak point in the argument is that others can propose competing instrumentalities

c) Livingston dismisses the ancient writers as out of date – won’t be shackled by the past

i) He argues that the ancient writers are inconsistent, therefore under a formalist review they could come up with no bright line rule

ii) He allows that Barbeyrac was the most rational – he says that chasing is enough


B) Johnson v. M’Intosh (US 1823) page 4



1) Facts:




a) Both parties claim a right to the same piece of property:





i) Johnson (plaintiff)






-Inherited the land from his father

-His father purchased the land from the Piankeshaw and Illinois Indians






-Johnson is actually a lessee on the land





ii) M’Intosh (defendant)






-Bought the property from the U.S. Government






-US government got the land from the state of Virginia






-The state of Virginia got it from the Virginia Colony






-Virginia Colony got the land from the Virginia Colony Company

-The Company got the land from the King of England who obtained the original title form the Indians



2) Question: can Johnson’s title be recognized by the courts of the United States



3) Analysis:

a) Essential issue: did the Indians originally have a right to sell the land to Johnson’s father

b) Justice Marshall accepts that in this area especially settled law, rather than abstract concepts of justice, must prevail (since property rights derive directly from legal rights) – Therefore settled US law must prevail

i) Relies on a very strict legal positivist argument – regardless of impact the letter of the law must be followed, especially in relation to property

a) This conception is in serious conflict with much of the natural law thought which surrounded the founding of the United States

ii) Source of the law:

a) Law of conquest (settled imperialist law) – when European powers “discovered” land the crown gained absolute title and the sole right to acquire the land from the native people

1) Right of possession derives from conquest or negotiation with the people in residence

2) Positivist argument – the courts of the conquering power have the right to impose their laws, therefore the law of the US must apply

b) The Indians retain a right of occupancy, but do not have the right to freely alienate the property – they can only sell the occupancy interest to the government

2) The right of occupancy can be extinguished through negotiation, consent, or conquest

iii) Therefore, if the Indians had no right to sell the property to anyone other than the government Johnson’s father never legally obtained title and Johnson’s claim must fail



4) Why does the law of conquest prevail?

a) Natural rights – the Indians were not efficiently using the land, they were occupying it, but not creating a property interest because they were not mixing their labor with the resources in the Anglo-Saxon farmer-centric view

b) Societal arguments – Indians were not formally part of society, therefore they did not have the same rights and protections for their property

i) “State of nature” – Indians were somehow akin to animals, and therefore essentially ranged on the land, but did not possess it in a true sense

ii) Locke – “In the beginning all the world was America” – everything was at one time in a state of nature and private property did not come into existence until everything was apportioned




c) What about the rights of the conquered that have always existed?

i) International law (dating to the Roman empire) – the conquered are assimilated, not dispossessed (vested property rights are protected)


a) Goes to the core of how nations deal with each other


b) This is about pragmatism not abstract justice

ii) Marshall dodges this issue by arguing that the Indians are too savage to be brought into the fellowship of men in society

a) The Indians left as European settlers got closer – the two cultures are incompatible

b) The Indians were not driven out, they left




d) Marshall’s opinion was actually quite progressive, for the time





i) He acknowledged the right of occupancy retained by the Indians

ii) He also said that only actual conquest (pounding the ground) created the property interest, not possession by royal fiat


C) O’Brien v. O’Brien (NY 1985) page 671



1) Central question: can a medical license be treated as marital property in a divorce



2) Facts:

a) She supported him through undergraduate school, medical school, and residency




b) Two months after obtaining his license he filed for divorce



3) Analysis:




a) Types of property

i) Marital property – according to statue any sort of property acquired during the marriage





ii) Separate property – property owned by the individuals




b) The defense argues that medical licenses are not considered property





i) Other jurisdictions do not hold medical licenses as communal property

ii) Common law does not recognize medical licenses as communal property 




c) Court responds with essentially a so what:





i) This is not that jurisdiction

ii) The court is applying a statute, not common law, and the statute says property

a) They make an intentionalist argument – property not enumerated in the statutory as marital property can be included by marital property if it is within the intent of the statute under Majauskas



d) Statutory analysis:

i) §236 of the statute lists multiple things that affect interests in property, including contributions to the career and career potential of the partners

a) The court asserts that the text is clear – marital partners retain an interest in professional career advantage gained during the marriage

b) The court is actually turning this section on its head because §236 assumes that there has already been a determination that something is marital property, it is not intended as a method of determining what is marital property

c) §236 allows consideration of the contribution to the value of the license when determining distribution of marital property, but not distribution of the license itself – how to value the license

1) It has no inherent value on its own, it is only valuable in terms of future income

2) Aspects of property:


a) Wealth generating


b) Market value


c) Alienability


d) Legally protected right


e) Costly to acquire (opportunity costs incurred)

e) The court ends up determining that Mrs. O’Brien has a right to the benefits conferred by the license since she was instrumental in its acquisition


i) Treats property as a legally protected right to something of value

ii) The court is espousing a view of marriage as a sort of business contract or common endeavor – when it ends both parties should receive some benefit from the effort they expended and the bargain they entered into

III) Adverse Possession

A) Nome 2000 v. Fagerstrom (Alaska, 1990) page 208



1) Facts:

a) Nome 2000 is the title holder of record and initiated an ejectment suit to remove the Fagerstroms from the land

i) This removes someone who is in actual possession of your land without permission, this is in contrast to trespass which is used to deal with an unprivileged entry onto the land – ejectment is about reasserting possessory rights

ii) Parties with possessory rights may sue for ejectment


a) A title holder may sue for ejectment against anyone

b) Someone establishing a claim of adverse possession may sue anyone but the title holder for ejectment

b) The Fagerstroms claim that they have claim to the land by adverse possession

2) Elements for adverse possession: claimant must prove, by clear and convincing evidence, that their possession/use was:




a) Continuous




b) Open and notorious




c) Exclusive




d) Hostile




e) For the statutory period



3) Evaluating the evidence

a) Statutory period – defined by local statute, sets the statute of limitations for brining a suit for ejectment

i) In some jurisdictions there may be other attendant requirements like paying taxes, acting under color of defective title, etc.

ii) Courts will look for some period where the defendant has adversely possessed the property for the statutory period – begin in the most recent X years because if we go back further we don’t know what has happened subsequently that might affect title

a) As soon as all of the elements of adverse possession have been satisfied the title shifts, no further legal action is necessary

b) After the elements have been satisfied the adverse possessor can file a quiet title suit to establish their property rights

c) Suits in ejectment or to quiet title settle the title to the property, but do not cause title shifts – adverse possession/sale/etc does that

iii) Always must ask if the statute will toll – the statutory period will not begin to toll if the adverse possessor comes onto the property while the actual owner has some sort of infirmity (illness, incarceration, infancy, insanity, death, etc.) – essentially is it likely that the title holder would be unable to know of the adverse possession


a) The statute will generally not toll until the infirmity is cured

b) Some states will allow the statutory period to continue if the infirmity begins after the initiation of adverse possession

iv) If a single possessor has not adversely possessed the property for the statutory period they might have a claim under a tacking theory – see Brown v. Gobbles
b) Physical Elements: continuity, notoriety, exclusivity – these elements are about establishing actual possession, manifesting a right and an interest in the land (not constructive possession) – idea of “acting as an owner” would


i) Continuity and Exclusivity – use the property as an owner would

a) Largely defined by the nature of the land – if the land is vacation property an owner would use it to vacation

b) Continuity – has possession been interrupted by another possessor or the owner (it does not mean adverse possessor has to spend every minute there, only whether the claim to possession has been interrupted or abandoned)

c) Exclusivity – adverse possessor must exclude others and the owner from the property, but only to the extent an owner would exclude them – can grant people permission to cross land, maybe even to use the land, but not to possess the land

d) The standard is not what how the surrounding property is used, but whether the use being made by the adverse possessor is consistent with the way an owner might use the land

ii) Notoriety – adverse possessor acts openly in such a way that others would take them to be the actual owner

a) Serves to put the actual owner on notice that someone is asserting a possessory right to their property

b) As soon as adequate notice is given the statute begins to run and the title holder must assert their possessory right or risk losing title to the property

c) This need no be actual notice, only notice sufficient for a diligent property owner to know that their possessory rights are being challenged (could be occupancy, signs, etc.) ( imposes a duty of diligence to inspect property

d) Hostility – objective test with the presumption that possession is without permission (hostile) unless specifically given

i) This does not look to the intent of the adverse possessor, but rather to permission from the title holder

e) Adverse possession claims can be frustrated if the title holder interrupts the continuity of possession of the adverse possessor at any time in the statutory period

i) They must actually remove the adverse possessors not simply threaten to have them removed



4) Extent of the property interest granted by adverse possession:

a) Courts differentiate between possession (exclusivity, continuity, etc.) and simple use (no exclusivity, continuity, etc.) – adverse possession only gives a right to the property actually possessed, not to property used


B) Brown v. Gobbles (W.Va. 1996) page 199



1) Gobbles claim title to a strip of property based on adverse possession and tacking



2) Evidentiary analysis




a) Statutory period

i) The Gobbles have not possessed the property for the statutory period themselves – but they claim possession by tacking

a) They bought the property on 4/24/85 and suit was brought on 8/25/94, short of the 10 year statutory period

b) Tacking doctrine – party asserting tacking must have been in privity with some other possessor and their individual or combined possession may meet the statutory period

1) Transfers of real property are subject to the Statute of Frauds which requires


1. A writing


2. Stating with specificity the interest granted


3. Signed by the grantor

2) Transfers of privity in adverse possession are not covered by the statute of frauds, they can be transferred orally

3) Privity in tacking requires direct dealings between the parties – cannot assert privity for tacking if the other party abandons the land or is dispossessed from it – there must be a direct transfer of the possession

ii) History of the property:


a) Blevins possessed from 1937-1978 (title transferred here)

b) Fletchers bought the property from the Blevins and possessed the land from 1978-1985

c) Gobbles bought the property in 1985




b) Hostility (two kinds of tests)





i) Objective test: was the possession done without permission






a) Court says yes because of the presence of a fence





ii) Subjective test (alternative):

a) Good faith (minority of jurisdictions) – party must think the property is actually theirs due to some mistake

b) Bad faith (one jurisdiction) – party had to know property was not theirs when asserting possession




c) Actual Possession (three standards)





i) Actual vs. constructive possession





ii) Using or maintaining the land





iii) Boundary of use – distinction between use and possession






a) Can be a productive use of the land type test




d) Open and notorious – a physical change to the land that gives notice





i) The idea of “raising an enemy flag” – provide notice to the owner

ii) Can also be reputation in the community – do others perceive that the adverse possessors own the land




e) Exclusivity – property used only by the adverse possessors

i) Must exclude others, including the actual owner, but only as an owner would – exclusion need not be absolute




f) Continuity

i) Requires that there be no interruption in possession by another possessor or by abandonment

ii) An adverse possessor may file a suit for ejectment to eject anyone but the true owner




g) Color of title or claim of right (a statutory provision in some jurisdictions)

i) Claim of right – acting like the owner, but without title (standard adverse possession claim)

ii) Color of title – belief that there is a possessory right based on a defective title


C) Romero v. Garcia (N.M. 1976) page 206



1) Case addresses the concept of color of title



2) The title must actually be defective for “color of title” to apply



3) Differences in adverse possession with color of title




a) Statutory period is often different





i) Adverse possession may require color of title in some jurisdictions




b) Extent of property right gained by adverse possession

i) Claim of right – party only gains title to the land actually possessed, not all of the land used

ii) Color of title – party gains title to all of the land described in the defective title


D) Standard of proof:

1) Some argue a requirement for a high burden of proof since the adverse possessors are taking the property right away form the true title holder

2) There is also an argument that the adverse possessors have a closer tie to the land and are losing more if they are not granted the property right


E) Policy rationales for adverse possession

1) Productive use – based on natural rights philosophy, the actual owner or the adverse possessor is putting the land to a productive use and should therefore be given rights to it


i) Can be used to support either argument

2) Holmes/Radin – personal roots/personhood link to the land

i) Generally will help the adverse possessor because they often have a stronger connection to the land



3) Equitable arguments (can cut either way)



4) Diligence of land use – usually favorable to the adverse possessor



5) Judicial economy vs. fairness




i) Judicial economy – adverse possession settles title, easy formulaic doctrine




ii) Fairness – should the owner lose title



6) Do not reward bad actors

IV) Trespass

A) Elements: intentional, unprivileged intrusion on property possessed by another



1) Unprivileged




a) Lack of permission is presumed, permission must be given explicitly





i) Silence is considered a lack of permission




b) Property held open to the public is an exception, there permission is presumed




c) Necessity to avert a greater harm is an exception (privilege)




d) There may also be policy reasons to create a special permission by statute



2) Intrusion




a) Physical entry onto the property





i) Things like dust and pollution usually fall under nuisance not trespass



3) Intentional




a) Does not require an intent to trespass only an intent to enter the property




b) Addresses the voluntariness of the action – you can’t be compelled to trespass



4) Property possessed by another




a) This covers both property owners and possessors

B) Remedies



1) Damages




a) Nominal – little money, but establishes property right




b) Compensatory – covers any injury caused to the property by the trespass




c) Punitive – covers malicious activities, can translate to big money



2) Injunctive relief




a) The injunction can transform a civil issue into a criminal violation





i) Violations can lead to incarceration, fines, other damages





ii) Can get both civil and criminal sanctions


C) State v. Shack (N.J. 1971) page 106



1) Facts:

a) Defendants Tejeras and Shack worked for a nonprofit providing health services and legal aid to migrant workers

b) They entered the property of Tedesco to contact migrant workers living and working there to inform them of rights and services available

c) Tedesco denies them access, but offers to find the workers for them


i) He will only allow them to talk about legal rights in his presence

d) Shack and Tejeras refuse the offer and Tedesco has them arrested for criminal trespass



2) Elements:




a) Trespass as defined by statute

b) Trespass must be forbidden – property possessor asks party to leave and they refuse



3) Defense arguments:




a) First amendment

i) Marsh – private property (a company owned town) open to the public is covered by first amendment protections

ii) Logan Valley – first amendment protection extended to people picketing in a shopping center when there were not other effective locations available for protest – critical that the property was open to the public in general

iii) The court rejects these arguments – they would be required to extend the holding in Marsh which they do not want to do – the current situation does not have the same public character that the precedents cited had




b) Article VI, Clause 2 – The Supremacy Clause

i) Defendants argue that they are federal agents enforcing federal statutes which would be frustrated by the New Jersey trespass statute – Supremacy Clause trumps state law

ii) The court rejects this argument:


a) No clear holdings that support this argument


b) Looks to state common law for guidance



4) New Jersey common law approach




a) Strategic reasons for the New Jersey Supreme Court to take this approach

i) By restricting their holding to state law they make their decision effectively unreviewable

ii) The states have virtually unfettered power to enact policy that is rationally related to the police power (promote the health, safety, and welfare of the citizens), so long as their actions are not arbitrary – legislatures define what promotes these ends

a) Federal law can only enforce explicitly recited rights, the remaining rights are vested in the states

b) The court refers to Federal statutes to illustrate the policy behind protecting the rights of migrant workers

c) The decision is based largely, almost exclusively, on policy arguments

i) Crafts a new public policy exception in New Jersey common law of trespass

ii) Relies on the policy that a party should not use their land to damage the rights of others (excluding the agents deprives the migrant workers of their right to legal protection and other services)

iii) They finally argue that property should serve the needs of society and not be used in a way to injure public policy – therefore public goods should trump private rights

a) Tedesco claims that the relationship between him and the migrant workers is essentially landlord-tenant, but the court says the relationship exists on a more basic level – he must give up some of his property rights to protect their fundamental rights




d) Rights arguments





i) Public vs. private (public goods can trump private property)





ii) Property vs. autonomy






a) Property is a creature of society which must serve human values

b) Combines the idea that property rights must serve the health, welfare, and safety of society – essentially the state creates the rights in property, so the state has the power and the responsibility to alter property rights to serve the ends of society


D) Uston v. Resorts International Hotel, Inc. (NJ 1982) page 119



1) Facts:




a) Uston is a card counter that has been ejected from Resort International

b) He sues claiming they have no common law or statutory right to exclude him because of his blackjack strategy



2) Question presented: is there a statutory or common law reason to exclude him?



3) Analysis




a) The court looks to the common law for a basis for exclusion





i) Weigh the right to exclude against public right of reasonable access

ii) Look to historical sources: Civil War Amendments, Civil Rights Act of 1866

b) Historically the common law established a right of reasonable access which was altered after the Civil War and transformed into an absolute right to exclude arbitrarily

i) 1866 Civil Rights Act said that all people would have the same rights as white citizens – in response the common law altered to say business owners had the absolute right to exclude anyone form their business

ii) The alteration in the common law was a way to continue segregation without being in direct conflict with federal law

c) The court dismisses the common law history as undignified and motivated by segregationist ideas ( disposes of precedent in a similar fashion by characterizing it has mired in the past and of little current relevance

i) Times change and policy/equity must change with them ( case law now reflects the holding of State v. Schmidt
a) Balance the rights of the University to control its property against the rights of citizens to exercise free speech

1) “The more property is devoted to public use, the more it must accommodate the rights which inhere to individual members of the general public...”

b) Schmidt balanced a constitutionally protected right of free expression against property rights ( the court then characterizes this as individual rights against property rights ( analogizes the right of free access to the individual rights and the right of exclusion to the property right (faulty logic, both are truly property rights)

ii) The court next looks at State v. Shack ( another case of individual rights versus property rights where the individual rights win out against the property rights

iii) The court ends up framing the question as a conflict between the competing property rights of owners and non-owners

a) Absolutist view – all property rights rest with the title holder until such time as they choose to distribute them

i) Rhetorically powerful, but based on faulty logic since people do retain property rights even without permission from the title holder – i.e. adverse possession

d) The court rejects the absolutist view and finds that individuals should have a reasonable right of access and can not be arbitrarily excluded, although they can be excluded for security or because they are interfering with others accessing the property

i) Can argue this is simply a redistribution of certain rights that were taken away by the common law after the Civil War

ii) New Jersey is the only jurisdiction that has a reasonable right of access standard, all others maintain the absolute right to exclude

iii) page 125 Brooks – the court commodified the right of access and held that a business owner has the right to injure their business by denying people access


E) Dale v. Boy Scouts (NJ 1999) rev’d page 138



1) Facts:




a) Dale was an accomplished Boy Scout, leader in the local organization, etc.

b) He becomes involved with gay and lesbian organizations and is quoted in a newspaper article

c) As a result of the article he is expelled from the Boy Scouts



2) Cause of action:

a) Dale sues under the New Jersey law against discrimination (page 137) based on sexual orientation

i) He must use state law because the 1964 civil Rights Act (page 128) does not mention discrimination in public accommodations based on sexual orientation – only covers race, religion, national origin

ii) Previous federal rulings have also determined that the Boy Scouts are not a place of public accommodation under Federal law

iii) The only remedy available under Federal law is an injunction, not damages



3) Analysis:

a) The court begins by looking at the statute to determine if the Boy Scouts can arbitrarily discriminate based on sexual orientation (basically is sexual orientation a critical part of Scouting)


i) They recite the Scout Oath and Law – page 139-140

ii) No clear anti-homosexual prohibition in the materials – Scouts claim it violates the command to be “clean and morally straight”




b) Does the Law Against Discrimination apply?





i) Are the Boys Scouts a public accommodation

a) The court argues that the purpose of the law is to eliminate discrimination in public places and therefore the law is interpreted liberally to effectuate that goal

1) page 135 – canons of statutory interpretation “remedial canons will be liberally construed”

2) The statute is remedial so it should be broadly read






b) “Place” – court looks to the common law for a definition

1) Fraser v. Robin Dee Day Camp – the list of places in the statute is illustrative not exhaustive

2) NOW v. Little League – a place need not be a fixed physical location but associations can be

3) New York cases are in accord (while other cases conflict but go unanalyzed)

4) The court then invokes legislative inaction in response to their interpretation as affirmance of their interpretation

5) The analysis is largely policy driven and has the effect of gutting the meaning of the term place – after this analysis it does not act as a limitation in the statute any more






c) “Public Accommodation”

1) The court creates a definition de novo rather than relying on statutory text or common law precedent

2) The distinction between public and private clubs is that private clubs must have an exclusionary policy based on a non-prohibited factor (like race, religion, national origin, etc.)



4) Appeal to the United States Supreme Court

a) The decisions on the New Jersey law issues are unreviewable

b) The Supreme Court can only look at constitutional issue of freedom of association

i) The majority looks at the Boy Scouts as a group organized around expressive association, part of that expression is a condemnation of homosexuality

ii) The dissenters argue that the Boy Scouts take great pains not to make comments about sexuality and in no place in their literature is there an explicit condemnation of homosexuality

a) They do not make the hard, but substantial, observation that any discriminatory group could make a similar argument about expressive association to protect their exclusionary policies

iii) The logic of the majority opinion endorses ANY sort of discrimination as long as it is couched in terms of expressive association


F) Lloyd Corp. v. Tanner (US 1972) page 160



1) Facts:




a) Lloyd is the owner of a large shopping mall




b) Tanner wanted to distribute anti-war leaflets in the mall

c) Lloyd’s security guards asked Tanner to leave and to the leafleting on the sidewalk outside of the mall

d) Tanner brought suit to enjoin Lloyd from excluding him



2) Analysis:




a) Tanner prevailed at the district and appellate court levels

b) Tanner likely relied heavily on Food Employees v. Logan Valley ( extended first amendment protection granted in Marsh (company town) to a shopping center

i) This made a shopping center open to the public equivalent to a community business district ( the “town square” concept

ii) Logan Valley is on really on point in this case, but the court reads the decision very narrowly and applies it only to situations where the speech relates to a function of the shopping center, or even more narrowly to a specific business in that shopping center

iii) The core issue in Marsh and Logan Valley is when does private property become a community resource (when does the public gain a right of access/free speech on public property)

iv) The court argues that Logan Valley was about the nexus of public and private interests that could only be uniquely fulfilled by allowing access ( no similar nexus operates in Lloyd
v) The court asserts that “the holding in Logan Valley was not dependent upon the suggestion that the privately owned streets and sidewalks of a business district or shopping center are the equivalent...of municipally owned streets and sidewalks.” ( this distinguishes the two cases because here Tanner asserts that the mall is equivalent to the city center (weak argument to distinguish Logan Valley
c) The court goes to great lengths to distinguish Marsh then asserts that Marsh is the most analogous case because there the company had taken on the aspects of the State, and therefore their property was equivalent to State property

i) According to the court this is distinguishes Lloyd from Marsh because there is no assertion that Lloyd is a State actor (the entity must have all of the aspects of a municipality)

ii) The court asserts that the mall is equivalent to a large free standing store, and as such the owner has the right to refuse service to anyone arbitrarily

d) Because of these differences the court asserts that Marsh and Logan Valley do not control and that Lloyd is free to discriminate



3) Dissenting Opinion

a) Begins by asserting that shopping malls are qualitatively new entities (not like shopping centers or traditional private stores)

b) State action


i) In this case the state action is using the police to prevent the speech

ii) The court also does not invoke 5th or 14th amendment arguments because the state is not directly acting to deprive Tanner of property or due process

c) They then look to Robins v. Pruneyard – state constitutions can grant greater free speech protection than the Federal Constitution (the Constitution acts as a floor, not a ceiling)

i) According to Pruneyard the 5th and 14th are about limiting how much State Constitutions infringe on personal property rights

ii) Lloyd is about how much protection the Federal Constitution extends to free speech on private property


G) New Jersey Coalition v. JMB Realty (NJ 1994) page 167

1) Under New Jersey state law there is a right of free access (following the decisions in Uston and Dale)

a) A significant implication of the decision is that when a corporate entity seeks to replicate or co-opt some municipal functions (like trying to become a gathering place like the city center) they also take on the concomitant responsibilities

i) This is in stark contrast to the majority in Lloyd which held that a private mall could act as a private property holder and was not held to the requirements of a municipality


H) American with Disabilities Act (ADA)

1) Congress took the significant step of creating a new act rather than amending the 1964 Civil Rights Act

2) The act takes a radically different view of how to address discrimination

a) The definition of disability not only covers the inherent disability a person might have but also the perception of those people by society

b) Not only are negative actions prohibited, but people must also take affirmative actions to include disabled people



3) Many conservative jurists think this formulation exceeds Congress’s authority

a) The Supreme Court has already ruled that states are immune under Sovereign Immunity, which is strange because this defense was specifically excluded with anti-discrimination statutes after the Civil War

V) Relations Among Neighbors Absent an Agreement — Nuisance

A) Background



1) Much of the doctrine is tied to tort concepts like harms and damages




a) Property law deals with these issues with “nuisance” and “common enemy”





i) Common enemy – surface water, lateral support





ii) Nuisance – smoke, pollution






a) This is analogous to negligence in tort



2) Three common types of arguments used in these types of cases




a) Rights – use and enjoyment of property, security, etc.




b) Social Utility – two sides of this argument

i) Parties would not invest in improvements to their property if another party could damage or destroy it with impunity, there must be legal recourse for these sorts of injuries and well defined rights to control them – promoting the general welfare by protecting everyone else’s rights

ii) Parties would be paralyzed if they had to worry every time they took action on their own land that they would be damaging someone else’s, why should one party be unable to develop their land because it might damage another’s




c) Rigid rule (bright line) vs. Flexible standard (case by case)





i) Flexible standard






a) Encourages equity






b) Can adapt to new or unusual situations






c) Leads to inefficiency and can be unpredictable





ii) Rigid rule






a) Promotes predictability






b) Easy to comply with the law






c) Can lead to an unjust result







i) Court already adopt specific exceptions to rigid rules

ii) The court should not be restrained by the letter of the law when endeavoring to implement its spirit

3) Nuisance




a) Nuisance focuses on effect, not cause





i) A party cannot claim lawful use of property as a defense to nuisance




b) Nuisance is concerned with balancing property rights

c) Parties engaged in unusually sensitive activities cannot claim that their neighbors are causing a nuisance simply because their actions interfere with that activity

i) Nuisance uses an objectively reasonable test for the activity, essentially what the normal personal in the location would do and how they would be effected by the activity


a) Contrasts to egg-shell plaintiff rule in tort

d) In nuisance each right granted to one party is taken from another – inherent is the idea of balancing rights and equities and priority of use




d) Private nuisance – unreasonable harm to the enjoyment of property





i) Enjoyment of property






a) Nature of the harm







1) Typically: noise, odors, shaking, smoke

2) Contrast to trespass where there is a more discrete physical invasion of the property






b) Correlative rights – right to use, right to be secure

ii) Unreasonable harm – how the court determines what rights to protect and what rights to allocate to property owners (the nuisance suit is the mechanism to determine what legal rights parties have)






a) Social utility

1) Social costs and benefits of allowing the challenged conduct versus the social costs and benefits of prohibiting it (looks at impact on both the actor and the injured)

2) Factors considered: extent of harm, character of the harm, suitability of the locale for the activity, benefits of competing uses, costs to avoid the harm (look to complaining party), costs to prevent the harm (look to impact on challenged party), Coasian idea that there are no absolute costs or benefits, only relative ( who will pay more idea – this factor always looks to precedent being set

3) Nuisance is very much about public policy and is susceptible to economic analysis






b) Fairness







1) Who should fairly bear the cost (equity)

2) Factors considered: is one use favored/disfavored, priority of use, suitability of the locale for the use

c) A party prevailing in a nuisance suit will generally win both social utility and fairness arguments, but does not always have to





iii) Remedies (assessed relative to the challenged party)






a) Injunction and damages – desist, compensate for the harm

i) Applied if the action is socially harmful and compensation is fair






b) Injunction no damages – desist







i) Socially harmful activity but compensation is unfair






c) Purchased injunction – desist, shift costs to challenger







i) Socially harmful, but fair to lay costs on challenger






d) Damages – persist, compensate for the harm

i) Activity is not socially harmful, but caused injury that should be compensated






e) No Liability – persist, no damages







i) Activity is socially beneficial and no compensation is fair




e) Nuisance vs. Trespass





i) Nuisance deals with interference with the quiet enjoyment of property

a) Enjoyment vs. use – balances the right to be secure in your property against the right to use the property as the owner sees fit

b) Nuisance only exists if there is a harm inflicted, cannot sue for nominal damages to establish a property right as you can in trespass

c) A first step in regulating conflicting land uses – has given way to easements, zoning, land conservancy, etc.





ii) Trespass involves a physical invasion of property






a) Trespass deals with an absolute possessory right, not enjoyment






b) Can sue for nominal damages to assert the possessory right

c) There is no balance of rights, no one has a right to invade your property absent an overwhelming public policy/necessity (these usually act as defenses to trespass, not the creation of rights)


B) Armstrong v. Francis Corp. (NJ 1956) – page 260 in the copied packet



1) Facts:

a) Francis owned a ~50 acre tract of land with a stream running out of it through a culvert under Lake Avenue into an above ground stream that ran past the property of the Armstrongs and the Klemps and into a lake

b) Francis developed 186 houses on this property which required building a significant drainage system that dumped all of the drained water from the development into the stream – this had the effect of lowering the water table on Francis’s property and dumping the water into the stream

c) The result was a much greater flow of water through the stream causing it to erode the surrounding land and making it a foul river instead of the attractive stream

d) This led to the lawsuit



2) Tests:

a) Common enemy rule – surface water is a common enemy of property owners, property owners have the right to develop their land as they see fit and cast surface water off of the property without fear of liability, regardless of the extent of harm


i) Bright line rule, easy to apply but ignores justice

ii) One exception: if parties cast water onto neighboring property by artificial means they are liable for damages

b) Civil law – strict liability rule, if you change the flow of water and cause damage you are liable for any harm

c) Reasonable use test – considers the amount of harm caused, foreseeability of harm, motive/purpose of the harmful activity, other relevant factors



3) Analysis:

a) The Armstrongs would lose under the common enemy rule (even with the exception)

b) The Civil law rule favors the Armstrongs

c) The court seems to adopt a reasonable use balancing test and holds that the use adjoining land owners should not bear the cost of profitable development


C) Friendswood Dev. v. Smith-SW Indus. Inc. (Tex. 1978) page 282



1) Facts:

a) Friendswood is drilling wells and taking subsurface water from under the Smith’s land to such an extent that the land is subsiding

b) Friendswood admits they are pumping water which is causing subsidence

c) Smith argues that they should have a tort action (a land owner should not use their land so as to harm the rights of others)

i) Balanced by the idea that a property owner can use the land however they want

2) The court looks to the common law doctrine that parties are not liable for damage caused by the removal of ground water in Texas

a) This is an interesting move because that is a property law doctrine even though the parties are suing for damages in tort

i) Property rules are typically either or, strict liability or no liability, negligence generally places little role

ii) Under tort doctrine negligence as judged by reasonable conduct is controlling

b) Tort principles are frequently applied in property situations involving interactions between neighbors absent an explicit agreement



3) The controlling case is East which adopts the English rule of liability

a) There a party dug a well which dried up a neighbors well but no liability was found as long as the action was not done maliciously



4) This was a case of first impression for the court so they looked to:

1. Related case law – East
2. Public policy considerations


a) Difficult to know who owns subsurface water (first to pump doctrine)


b) Social utility/encourage development

3. Reliance – people have developed their property assuming no liability (almost like stare decisis)

5) The court ends up finding no liability for the subsidence based on the public policy and established case law but decides to modify how the law is applied prospectively


a) Under East the considerations were waste and malice

b) Now, under Friendswood they adopt a negligence/reasonableness standard for the drilling of new wells or the amount of water taken from old wells

c) The court applies the standard prospectively in deference to people’s need to reasonably rely on prior law as applied to property



6) To prove negligence they would have to show:




1. Foreseeable harm




2. Defendant’s had to apply the normal standard of care (act to minimize harm)




3. Defendant may also have had to give notice so neighbors could mitigate risk

-Note: if a party uses reasonable care and harm still occurs there are not negligent



7) Dissent – suggests three different tests




1. Knowledge




2. Negligence




3. Nuisance – a balancing test focused on the outcome/incentives looking at:





a) Harm vs. benefit





b) Interests of the parties





c) Was a party acting wrongfully





d) Social costs





e) Incentives

-Even under a nuisance standard the Smiths will likely win because of the substantiality of the harm they suffered


D) Page County Appliance Center v. Honeywell (Iowa 1984) page 308



1) Facts:

a) Page County was experiencing television interference caused by the computer at a travel agency down the street

b) They sue for nuisance and tortious interference of business (discounted)

i) The court proceeds under a pure nuisance claim



2) Statutory text/definitions

a) Nuisance – an obstruction to the free use of property, so as essentially to interfere with the enjoyment of the property



3) The court views the current situation as a private rather than public nuisance




a) Public nuisances involve the health, safety, and welfare of the public

i) At common law only public officials had standing to bring a suit to enjoin a public nuisance

ii) If a private party could show a specific injury they could bring suit




b) Private nuisance is about interactions between neighboring property owners



4) ITT (travel agency) defenses

a) Unusually sensitive activity – claimed that Page County was engaged in an unusually sensitive activity, and therefore ITT should bear no liability for nuisance


i) Court disregards this argument, having televisions is reasonable

b) They were not responsible for the design of the computer and therefore should not be liable for the nuisance

i) Court disregards this argument as well – they leased the computer, had it installed, and did nothing to alleviate the problem once they learned it existed

ii) ITT received a benefit from having the computer and should pay the cost

a) This focuses on the outcome end of nuisance, and ignores the cause/negligence principle – bad outcome means cause pays



5) Honeywell’s defense

a) Honeywell claimed ITT and Central had full control of the equipment and therefore Honeywell should bear no fault

i) The court disregards this argument – Honeywell was obliged to maintain the computer, therefore they had an interest in it

6) The court ends up remanding the case for further action finding that the term “unreasonable interference” is inadequately defined


E) Fontainebleau Hotel v. Forty-Five Twenty-Five (Fla. Dist. Ct. App. 1959) page 319

1) Eden Rock (ER) is complaining that the Fontainebleau Hotel (FH) expansion is going to create a nuisance ( cast a shadow across their pool and cabanas in the afternoon


a) The lower court relies on the maxim: don’t use your property to injure others

2) The appeals court reorients the argument a little bit away from property rights to legal rights ( don’t use your property to injure the legal rights of others


a) They find that there is no right to light and air

b) There is a disturbing circularity in this argument ( nuisance suits exist to define what legal rights parties have relative to each other, but the court is arguing you can’t bring a nuisance suit (to define your legal rights) unless you have a legal right as the basis of the claim

i) The court is looking to a set of rights as defined by legislatures and legal precedent and less of a common law view of legal rights, however it is really the role of the court to determine what legal rights parties should enjoy

ii) Today the common law mechanism for allocating rights (the nuisance suit) has given way to statutory law and zoning

c) The court is concerned almost exclusively with precedent and statute in deciding this case rather than common law

i) The court says the height limits should be defined by zoning (argument for consistency) rather than by common law decisions

a) Creates a formulation of nuisance law that is regulations plus precedent which restricts how the law can evolve

b) Takes the crafting of new law out of the hands of judges

c) Could alternatively view nuisance law as a mechanism for determining lawful property uses which allows more evolution – rather than defining lawful uses in a static statute you determine unlawful uses in the courts



3) Law and Economics in Fontainebleau



a) Rationale





i) The goal is to promote social welfare, but how is the question

ii) One mechanism is to maximize well being through individualized transactions (market interactions to define maximum utility ( if parties are not in market equilibrium then they will bargain to achieve it)

iii) This leads to a concept of maximum social utility/well being being equivalent to a maximum in wealth

a) The leap from this premise to saying that the most socially useful outcome is determined by what parties are willing to pay for certain rights and privileges is easy ( maximum payment = maximum wealth = maximum well being




b) Cost internalization arguments

-Cost to ER is $6M





-Profit to FH is $10M





i) Economic efficiency






a) Force FH to internalize the cost of the externalities they produce

1) Perverse response – not charging for the externality would encourage everyone to force their costs onto other people when possible 

2) We want them to consider the impact of their actions on others when making their decision to act

3) This encourages FH to act in the most socially efficient manner to regulate their activity





ii) Fairness/equity

a) FH is bringing something new onto their property form which they benefit, therefore they should pay for the impact it causes to ER

b) This addresses where the burdens and benefits should end up




c) Coasian critique

i) Premised on the idea of reciprocal costs: A imposes a cost on B and B imposes a cost on A in every interaction (the costs can be positive or negative)

a) In the FH case FH imposes a $6M cost on ER, by blocking the project ER imposes a $10M cost on FH


1) ER is placing the cost of light an air on FH


2) F is placing the cost of blocking the sun on ER

b) This analysis does not consider priority of use, only absolute social utility – looks at the outcome in the aggregate, not what happens to each individual in the transaction

ii) Coase 1 (the first iteration with no transaction or bargaining costs) – under these presumptions how the rights are initially distributed does not matter to achieve the maximum social utility


a) Liability goes to FH

1) FH will pay up to $10M to build the project, ER won’t allow the project to go forward for less than $6M ( hotel goes, ER gets compensated, and there is a $4M surplus






b) Liability goes to ER

1) ER will pay up to $6M to stop the project, FH won’t stop for less than $10M ( the hotel gets built, ER is out $6M, FH makes $10M and there is still a $4M surplus






c) The efficient outcome of building the hotel always occurs

d) However, the allocation of burdens and benefits is wildly different depending on the initial distribution of rights and liabilities which substantially affects the distribution of wealth

iii) Coase 2 (now consider transaction costs) – now the initial distribution of rights is very important






a) Sources of costs







1) Bargaining costs








a) Lawyers








b) Time








c) Freeriders (gain through someone else’s efforts)

d) Holdouts (increased value because of bargaining position)

e) Coordination of interested parties







2) Information








a) Never perfect








b) Acting on incomplete information is risky







3) Agency problems







4) Financing

b) How to distribute initial rights/liabilities when bargaining costs are high

1) Assign the privilege to the party that values it the most (the party that would have purchased it if there were no transaction costs) ( F


a) The court replaces the market in this case


b) Does not require F to compensate ER

2) Assign the privilege to the party with the highest transaction costs (the part least able to bear the cost of bargaining for the privilege)

a) Forces the party in the stronger bargaining position to bargain for the privilege

d) Critiques of economic analysis (must always keep the nature of the parties in mind, if they view the market in similar ways economic analysis may be appropriate, otherwise it may lead to significant injustice)





i) Indifference to distributive impact

a) Major problem in cases where there is significant disparity in resources between the parties involved

b) If the parties have similar levels of resources there is less of a problem with the impact (they are also likely to be able to come to a closer compromise through bargaining)

c) Relative view of impact – when the impacted property is a significant portion of the party’s net worth then the distribution of liabilities is very important

d) If the entitlement has little impact on a party’s net worth distributive impact is less of a concern





ii) Offer–Asking disparity

a) The price a party will offer for an entitlement is often much lower than what they would accept to sell it

i) Coase 1 assumes a single efficient outcome (where offer and asking prices are identical)

ii) If offer and asking prices diverge significantly then the initial distribution of rights and liabilities is extremely important and will determine the efficient solution ( there are multiple efficient outcomes each dependent on the initial distribution of benefits and liabilities






b) Sources of the discrepancy







i) Wealth effect – can’t spend money you don’t have

a) As the cost of the entitlement increases in proportion to a party’s net worth the discrepancy between offer and asking price tends to increase

ii) Rational actor model – difference between what a party would pay to be excluded from something and what a party would accept to be included even if chances of a negative outcome are identical (Mad Person’s lottery) – argues against a true rational actor





iii) Commodification – not everything can or should be commodified





iv) Wealth preferences (revealed worth)

a) “Marginal utility of wealth” – a party may be unable to accurately show in monetary terms the value/benefit of a commodity to them (be careful not to conflate willingness with ability to pay)


1) Willingness reflects valuation


2) Ability reflects inequalities in resources

b) People with greater resources have a greater ability to reflect their preferences in the market





v) Conservative view (retain the status quo)

VI) Interactions Between Neighbors Involving Agreements: Easements, Equitable Servitudes, and Covenants

A) Background

1) Easements are a mechanism to restrict the use of a property through successive owners

a) Contract cannot achieve this because only the parties to the contract are bound, subsequent parties are not bound



2) Characteristics of express easements

a) Difference between an easement instead and a license?

i) A license is permission to use someone else’s property, are revocable, and need not be made consistent with the Statute of Frauds

ii) An easement can give someone else rights to enter property or restrict the way a person uses their property, it must be made consistent with the statute of frauds, and is irrevocable (outside the terms of the contract)

b) Four elements of an easement: 1. irrevocable, 2. permanent right to, 3. enter or control, 4. property possessed by another


i) Irrevocable

a) Irrevocable by the grantor outside the terms of the grant





ii) Permanent

a) Permanent within the terms of the grant – the grant can specify a time for the easement to expire





iii) Enter or control

a) Dominant estate – the estate which asserts the right to the easement (the benefited estate)

b) Servient estate – the estate which grants the easement (the burdened estate)


1) Their rights are restricted on the easement


2) They are less able to alienate the property

c) Rights in an easement

1) Affirmative easements – involve access of the dominant estate to the servient estate

2) Negative easements – a right to control what happens on the servient estate (or a restriction on what the holder of the servient estate can do on their property)

d) Dominant estates were never required to do or not do anything on their own property – this is the area of covenants




c) Extinguishing an easement





i) Can only be extinguished like property rights






a) Agreement






b) Within their own terms






c) By merger






d) By abandonment






e) By adverse possession

ii) Under the Restatement negative easements are replaced by the language of covenant which can simply be extinguished when times change and they no longer apply

a) A negative easement is asking someone else to burden their land

b) A covenant is accepting limits on your own property

c) The two are very similar and the Restatement accepts that fact




d) Who gains the benefit of the easement:





1) Easement in gross – runs with the party it is given to






a) Often granted to power companies to run power lines, etc.






b) Easements in gross can be sold separately from the land

2) Appurtenant easement – runs with the land from one title holder to the next


a) This type of easement is preferred by courts


b) The easement runs to successors in interest

c) The easement is inseparable from the land, it cannot be sold apart from the land 




e) Burdens and benefits of an easement:

i) The benefit runs if there is a writing and intent that the benefit should run with the land (benefit the dominant estate)

ii) The burden runs if there is a writing, intent to benefit the dominant estate, and notice (actual notice, inquiry notice (party should ask), record (constructive))





iii) If these are not satisfied one can run without the other




f) Other types of easements:





1) Prescriptive

a) Adverse, open, notorious, hostile, continuous, and statutory period with acquiescence

b) Similar to adverse possession, but only requires use, not possession –  about obtaining a nonfee (non-possessory) interest in the property (a fee interest is a possessory interest)

c) No requirement for exclusivity (multiple people can use a piece of land) unlike adverse possession where an adverse possessor must exclude others

d) At the same time someone with a prescriptive easement does not have a possessory right, they cannot exclude others from the property





2) Estoppel

a) Requires: permission (a license), that the party rely on that permission when making improvements to the property, and that the reliance be reasonably foreseeable by the licensor

i) There is an argument that licensees should know that licenses are revocable at will therefore no reliance is reasonable

ii) Can counter that by arguing that custom swamps reasonable actions (interactions between neighbors might preclude getting explicit written agreements)

b) Converts a revocable license into an irrevocable easement

c) Some jurisdictions do not recognize easements by estoppel because they violate the Statute of Frauds

i) A party might inadvertently grant an easement by giving a party a license on the property






d) Duration

i) Irrevocable licenses exist as long as they are useful to the party (if conditions change the license can be extinguished)

ii) A license that becomes an easement by estoppel cannot be extinguished simply by changed circumstances, they can only be extinguished under specific circumstances (see the list)

iii) The Restatement 3rd suggests that easements should also be extinguishable under changed circumstances, like irrevocable licenses





3) Implied






a) Two kinds: prior use and necessity

i) Implied easements are easements that either should have been specified by the parties in the deed transfer (prior use) or necessary to the enjoyment and use of the property (necessity)

ii) Implied easements are always appurtenant, they always must benefit the property ( there is no such thing as an implied easement in gross, the easement benefits the property not the party





b) Prior Use

i) Elements

a) Unity of title

b) Claimed easement is necessary and beneficial to the enjoyment of the dominant estate

c) Use was:

1) Continuous (like the use in a prescriptive easement)

2) Apparent and obvious (notice)

3) Permanent (physical change to the land)







ii) Burden runs if:

a) Doctrine replaces the writing requirement of express easements

b) Appurtenance of the benefit replaces the intent requirement

c) Use satisfies the notice requirement

iii) Prior use means a use that was established, continuous, permanent, open and obvious, etc. at the time of the conveyance of the property to the new owner ( honors an easement the parties would have specified in the title if they had thought of it






c) Necessity







i) Elements








a) Unity of title








b) Strict necessity (at the time of severance)

1) Addresses legal not physical rights as of the time of severance – did the party asserting the easement have a legal right that they are claiming the easement to gain

2) The right to the easement is passed to successors in interest and can lie dormant until needed

c) No requirements about prior use or how the easement was formed (grant or retention)







ii) Burden runs if:








a) Doctrine replaces writing








b) Benefit must be appurtenant

c) No need for notice to the servient estate, might make a constructive notice argument



3) Equitable servitudes

a) Mechanism to make a contract run with the land so that successive parties are bound by that contract

b) The burden and the benefit must be analyzed separately (different requirements to make the burden and benefit run and the specific relationships between parties)

i) When diagramming burdens and benefits the initial covenant must be drawn horizontally between the initial covenanting parties indicating the burdened and benefiting parties

ii) This also determines who can sue, who can be sued, and what sorts of remedies can be applied




c) When are parties bound





i) Original covenanting parties ( the writing is all that’s required





ii) Successors in interest






a) Burden

1) Writing (consistent with the Statute of Frauds ( state with specificity the interest granted and signed by the grantor)

a) Even if the writing does not satisfy the Statute of Frauds the writing may still be enforced by estoppel







2) Intent to run with the land

a) Requires specific “magic phrases” in the writing such as: “intended to run”, “heirs and assigns”, “intended to bind”

i) If the magic phrases are missing there is a presumption that the promise runs with the land if it touches and concerns the land and benefits it

b) Must ask both if the benefit and burden were intended to run with the land







3) Touch and concern

a) Asks if the covenant is appurtenant ( does it affect the value of the land, will it benefit current and future owners of the dominant estate

b) Tests: affects quality, value, or enjoyment

c) This can also be a means for the court to make policy judgments about land restrictions ( is the covenant appropriate for the land

d) Negative restrictions are almost always held to touch and concern the land (promises not to do something)

e) Affirmative promises are less frequently held to touch and concern the land (promise to always do something, maintain something, etc.)

f) The Restatement 3rd has abolished touch and concern and replaced it with two different factors: 1) is the promise appurtenant, and 2) public policy element (asks if the covenant is unconscionable, against public policy, etc.)







4) Notice of the covenant








a) Actual








b) Record

c) Inquiry – really only relevant if a party has a legitimate reason to inquire about a covenant, such as “common scheme” communities






b) Benefit







1) Writing







2) Intent to run with the land

a) Asks if the promisor intended the benefit to run only to the promisee or also to successors in interest

i) If the promise does not run with the land it is a covenant in gross and benefits the original promisee ( these sorts of covenants are strongly disfavored and are only enforceable between the covenanting parties, the burden does not run

ii) This addresses the idea that a burden on one piece of land be tied to a benefit to another piece of land, not simply to an individual

iii) The Restatement 3rd allows these burdens to run as long as there was an agreement, even for easements in gross

b) Only in equitable servitudes is it possible to have parties who are intended beneficiaries of a covenant that are not original parties or successors in interest

i) The equitable servitude can benefit third parties like owners of adjacent lots

ii) The third party beneficiaries must be explicitly identified by 1) Name, 2) Parcel, or 3) Common scheme




c) Remedies





i) Burdened estate – can be sued for an injunction





ii) Benefited estate – can sue for an injunction



4) Real Covenants

a) Real covenants have all of the requirements for benefits and burdens but the additional requirement of privity between parties

b) Types of privity


i) Horizontal privity – between the original covenanting parties

a) Requires a mutual interest at the time of covenanting (therefore it can never apply to successors in interest)

b) English common law required a mutual shared interest so it really only applied to the landlord-tenant situation

c) United States came up with the legal fiction of instantaneous, simultaneous privity ( the privity exists in the shared property interest, without that shared interest the covenant cannot form

d) The Restatement 3rd gets rid of the doctrine as have about half of all jurisdiction because it is truly just a formalistic doctrine which can easily be circumvented by “straw owners” (all the parties that want to form a covenant convey their property to a lawyer who then conveys it back to them as they form the covenant, two pieces of paper instead of one)





ii) Vertical privity – between successors in interest






a) Ask about vertical privity both on the burden and benefit sides

b) For vertical privity there can be no shared interest ( parties shouldn’t be burdened/benefited until they have a clear interest

c) Vertical privity is created when there is a complete transfer of a property interest ( no residual interest remains (leases don’t count)

d) Real covenants allow the recovery of money damages, so it makes sense that only the actual owners are liable for damages

e) Some jurisdictions relax the requirement on the benefit side to a substantial property interest rather than a complete one, but not so on the burden side where there must be no shared interest

f) The Restatement 3rd gets rid of vertical privity and focuses only on successive possessors (they can sue and be sued under the covenant)




c) Remedies





i) Burdened estate – can be sued for damages and an injunction





ii) Benefited estate – can sue for damages and an injunction



5) Grounds for modifying and terminating covenants




a) Changed circumstances





i) see El Di, Inc. v. Town of Bethany Beach (Del. 1984) page 467

ii) Covenants will not be enforced if conditions have changed so drastically inside the neighborhood affected that enforcement will be of no significant benefit to the dominant estates 

a) May also apply if surrounding properties have changed, but the doctrine will not apply unless there is no longer any benefit to any of the dominant estates

b) The Restatement 3rd suggests modifications of the covenant rather than outright revocation




b) Relative hardship

i) Focuses on the servient estate: a covenant will not be enforced if the harm to the servient estate is significantly greater than the benefit to the dominant estate

ii) The Restatement 3rd treats this as a consideration for terminating a covenant, not as a basis for ending it




c) Equitable defenses

i) Acquiescence, abandonment, unclean hands – complaining party may be barred from suit if they have:


1. Violated it themselves


2. Tolerated previous violations by the servient estate


3. Tolerated previous violations by other lots in the neighborhood

ii) Estoppel – if the owner of the dominant estate has represented to the servient estate that he will not enforce the covenant he is barred from enforcing it

iii) Laches – if there has been an inexcusably long delay in enforcing the covenant the court may block enforcement

iv) Marketable title acts – failure to re-record the covenant may void it

v) Other mechanisms

a) Language in the covenant – covenant expires without specific sorts of renewal

b) Merger – if burdened and benefited estates become owned by the same party the covenant is extinguished

c) Release – all parties (burdened and benefited) agree to end the covenant

d) Prescription – open and notorious violation of the covenant without permission for a statutory period can terminate it by operation of the statute of limitations


B) Green v. Lupo (Wash. Ct. App. 1982) page 396



1) Facts:

a) The Greens have an easement over part of Lupos’ land to allow them access to their home

b) The Greens turned part of their remaining property into a trailer park and residents are using the easement property to drive their loud stinky motorcycles around

c) The Lupos claimed the easement was personal (for the Greens) not appurtenant (attached to the Greens’ land)

d) Initially the Lupos buy their land from the Greens by real estate contract


i) The Greens retain title until the contract is fulfilled

ii) The Lupos then ask for a deed release so they can get financing to build their home, which the Greens grant in return for the easement over the land once the title shifts to the Lupos

iii) Once title shifts the Lupos decide not to honor the easement agreement



2) Analysis

a) The promise made by Lupo is clearly an easement – the real issue is whether it is an easement in gross or an appurtenant easement

i) The Lupos argue that the easement is in gross – granted specifically to the Greens

b) Page 398 – the court holds that “an easement is not in gross when there is anything in the deed or the situation of the property which indicates that it was intended to be appurtenant to land retained or conveyed by the grantor”

i) The court must evaluate whether or not the dominant estate or the party will benefit more from the easement – who would benefit more, the dominant estate, or the person initially granted the easement?

ii) Appurtenant easements necessarily run with the land which raises two question: 1. does the benefit run, and 2. does the burden run


a) The benefit runs if there is a writing and intent

b) The burden runs if there is a writing, intent, and notice (through recording with the title, actual notice, etc.


c) If these are not satisfied one can run without the other


C) Community Feed Store v. Northeastern Culvert Corp. (VT 1989) page 232



1) Facts:




a) Community Feed uses a gravel lot for trucks and customers to turn around




b) Northeastern is suing in ejectment since determining that they own the lot




c) Community Feed claims a prescriptive easement



2) Factors to establish a prescriptive easement




a) Adversity





i) Lack of explicit permission is evidence of adversity in adverse possession

ii) The court goes the other way and says that public use is presumptively with permission – implied permission present in business establishments

iii) The court finds that there was adverse use in the past up until the present




b) Acquiescence





i) The court says nothing about acquiescence

ii) Acquiescence is a common law fiction suggesting that there originally was a grant to use the land that was somehow lost in history

iii) Most jurisdictions do not use the word, when it does show up most jurisdictions throw it away anyway


a) Singer suggests that it might relate to a notice issue


b) May address the state of mind of the owner


c) Could also relate to continuity

3) The trial court also rejected the prescriptive easement because it was not precise on the borders

a) The court rejects that argument and says basically the easement is determined by use

b) With prescriptive easements a party gains an easement over whatever land they use, unlike adverse possession where a party gains only the land they possess

4) The court holds that all the elements for the prescriptive easement were satisfied: open, notorious, continuous, adverse, use for the statutory period (15 years)


D) Holbrook v. Taylor (KY 1976) page 363



1) Facts:




a) The Taylors must use a road crossing the Holbrook’s land to access their home

b) Taylors sue the Holbrooks and claim an easement either by prescription or by estoppel

2) The court rejects the easement by prescription out of hand because they had used the road with permission (no adversity), but the estoppel argument stands

3) The court grants them an easement by estoppel (essentially a kind of irrevocable license)


E) Granite Properties v. Manns (Ill. 1987) page 377



1) Facts:




a) Granite conveyed a parcel to the Manns by warranty deed





i) This parcel lies between two of their remaining parcels





ii) Types of deeds:

a) Warranty – seller guarantees that the buyer has all of the normal property rights and seller is responsible for any defects in the deed

b) Quitclaim – seller agrees to sell the buyer whatever rights the seller has in the property, but makes no warranty as to what those rights are and is not responsible for any defects

b) Granite then asks for an easement across the Manns’ parcel to enter their other two properties

i) The Manns’ perform a survey and determine that the driveways are on their property and try to have Granite ejected

ii) Granite asserts an implied easement



2) Analysis:




a) Rationales for easements by implication





i) Honor an easement the parties neglected to create in the deed

ii) Policy: in informal settings with unsophisticated parties doctrinal issue may be overlooked, the court should effectuate the intent of the parties and not be so bound by the explicit letter of their contract




b) Defense arguments





i) Easement was unnecessary for use and enjoyment of the land

a) This is defeated the longer the use was made ( devolves from a necessity argument to a simple convenience

b) The more clearly the easement is necessary to the dominant estate the lower their evidentiary burden





ii) The easement derogates from the grant by the grantor (equity argument)

a) Court requires a greater degree of necessity in cases of easements by reservation (keeping something back) than an easement by grant (give them more)

i) Modern trend equalizes the level of necessity required, although critics suggest that grantors are in a superior position to understand the use of the property and should therefore be held to show greater necessity (they had the power to require the easement, knew it would be beneficial, but neglected to do so)


F) Finn v. Williams (Ill. 1941) page 384



1) Facts:

a) The Finns’ property was purchased from and is bordered on two sides by the Williams’ property

b) At the time of sale the Finns had permission from other neighbors to access two roads to get to and from their property

c) The permission was revoked so the Finns sued for an easement by necessity



2) Analysis

a) There was no legal right to access the property given at the time of severance, there was unity of title, the easement is necessary to the use and enjoyment of the dominant estate ( the easement was granted


G) Shelley v. Kramer (US 1948) page 493



1) Discrimination Analysis

a) Supreme court says that states cannot act in a racially discriminatory way (state action doctrine)

b) In this case the Kramers (a third party) are intervening in a private action between the Shelleys and the Fitzgeralds (the sale of property) and asking that the state block the sale (page 498)

i) The state cannot back a private party trying to enforce a racially discriminatory covenant (against public policy)

ii) Any time people resort to the court to enforce racially discriminatory actions that is state action because the state is employing its coercive power

iii) Page 499 “equal protection of the laws is not achieved through indiscriminate imposition of inequalities”


H) Evans v. Abney (US 1970) page 499



1) Facts:

a) This surrounds whether or not a state can maintain a racially restrictive covenant on a park bequeathed to a city and if not what should be done with the land (open the park to the citizenry at large or return it to the heirs)

b) Trial court said the park was a public place and had to be desegregated

c) Georgia Supreme Court said that desegregating the park would so damage the intent of Senator Bacon’s trust that the trust can not stand and cannot be modified by cy pres ( must therefore be destroyed and the property must revert to his heirs

i) The court emphasizes boiler plate language which says “do what I say to do” present in every trust to bolster their argument that the intent of the trust was incompatible with desegregation creating an incurable conflict

ii) They claim that segregation is the central and essential purpose of the trust ( this is a misapplication of cy pres, the trust could have been fixed

iii) The trust was written under a law which specifically allowed racially discriminatory trusts – they were not cognizable previously



2) Analysis

a) page 504 – by closing the park the city is not discriminating against African-Americans specifically, rather the city is simply excluding everyone


i) The effect is to say that it is better to close the park than allow integration


ii) Formally, the reasoning is if everyone is burdened no one is singled out

b) The logic here does not square with Shelley
i) Shelley says that when the state promotes or supports racially motivated discrimination that is state action, even if the state does not create the policy themselves

a) The court was taking the position that the best way to address racial discrimination is head on – condemn it whenever it tries to get court sanction

b) The court rejects the attempt to resort to the courts to enforce a racial caste system – very much a policy based concept

c) Key insight: all property actions are applications of the law ( law is a creature of the state ( any action backed by the power of the law is backed by the state, therefore it is necessarily state action ( All legal action is state action


1) The doctrine of state action has not evolved that way

2) Much of state action doctrine has been circumscribed by the concept of personal autonomy (equal protection under the 14th amendment is trumped by personal autonomy under the 1st amendment)

ii) Evans is saying that by simply honoring the discriminatory wishes of a private individual no state action is taking place

a) The court argues that only state directed discriminatory action is illegal

VII) Estates

A) Background



1) The doctrine of estates addresses two issues:




1. The form in which property is owned in the present




2. How people can control property into the future



2) Estates are a creature of the common law

a) Stemmed from feudalism where all property rights derived from grants from the sovereign ( property was only granted, it could not be transferred after death

b) We now allow people to exercise limited control of property into the future and even after death

i) A system where property reverted to the state after a party died would work against the concentration of wealth and power

ii) Our system values the ability of a person to express their wishes after their death


a) Allows parties to take care of their families after death


b) Express/support social vision or cause



3) Freehold vs. non-freehold estates




a) Non-freehold is a landlord-tenant relationship (exchange of possession for rent)




b) All other kinds of estate are freehold



4) Types of estates (only 3 kinds)

a) Fee simple – owner has all rights, the length of the estate is theoretically infinite

b) Life estate – possessor holds the estate for life and then reverts to the grantor

c) Fee tail – life estate passed to the next heir for life, etc.


i) Only allowed in Massachusetts, Delaware, Maine, Rhode Island today

d) The doctrine precludes the creation of new forms of estates, new ways of breaking up property rights (it maintains the integrity of the property rights)


i) Property can be owned jointly (rights can be shared)



5) How these estates are created




a) The estates are created at the moment of conveyance (wills, trusts, sales, etc.)




b) Cannot impose a new form of holding property of someone else

i) A party can restrict their own uses through covenant or contract, but not by changing the estate



6) Fee simple




a) O to A

i) Courts assume a grant is made without restrictions unless they are stated with specificity

ii) The presumption is that the grant is a fee simple, with no forfeiture or future interests, unless specifically stated




b) O to A and her heirs

i) At the time of the grant the heirs have nothing, they do not gain an interest until A dies (heirs are determined at the moment of death)

ii) Parsing the language


a) “O to A” – words of purchase defining who receives the grant


b) “and her heirs” – words of limitation defining the grant



7) Life estates




a) O to A for life (grant last for A’s life)





i) A can sell her life interest, but upon her death the property reverts to O





ii) People will rent a life estate rather than sell it because not very valuable

b) When creating a life estate a grantor creates an interest for the life of the grantee and either a reversion interest (returns to the grantor) or a remainder (goes to a third party)


i) Remainders fall into four classes:



1. Vested







a) O to A for life then to B

b) An interest is vested if we know in whom the interest is lodged and there are no conditions precedent (contingent) – this is not vested in the fee simple sense, this is distinct

c) The remainder interest is vested in B because there are no future interests with unknown recipients or contingencies



2. Vested subject to open

a) O to A for life then to B and B’s children 

b) The right is vested because we know who will get it even though the class receiving the property is open at the time of the grant

c) Under the rule of convenience the class closes upon the death of A



3. Vested subject to divestment




a) O to A for life, then to B unless B has children

b) The right is vested because we know who gets it, they just might lose the right

c) The condition only applies until B takes possession, at that point the future interest is fulfilled and the regulation is extinguished



4. Contingent

a) O to A for life, then to B’s heirs (unknown recipient)


i) Remainder vests as soon as we know B’s heirs

b) O to A for life, then to B if B finishes law school (unfulfilled condition)


i) Remainder vests as soon as B finishes law school

c) Destructability of contingent remainders

i) Under the common law contingent remainders were destroyed if unfulfilled at the end of the life estate

ii) Most jurisdictions hold contingent remainders indestructible – if the condition is ever fulfilled the remainder vests and the party gains the specified property interest ( in the mean time the interest reverts to the grantor or their heirs held in fee simple subject to an executory limitation with B holding the executory interest

c) Rule against perpetuities

i) The rule: no interest is good unless it must vest, if at all, no later than 21 years after the death of some life in being at the creation of the interest

a) Under the common law this analysis is always applied at the time of creation of the grant, not at the time of the maturing of the future interest – look prospectively from formation of the grant and see if the rule might be violated, not if it will be violated

i) Many states have reformed the rule and instead use a wait and see provision (was the rule violated, not might the rule be violated)

ii) California has a 90 year wait and see

b) Parsing the language:


1) “if at all” – interest must vest or not vest


2) “life in being” – only applies to parties mention in the grant


3) “creation of the interest”



a) For conveyances the moment of conveyance



b) For will the moment the fill comes into effect





ii) Three step analysis (under the common law)






1. Does the Rule apply?

a) Ask if there is a future interest in someone other than the grantor or her heirs






2. Does the future interest comply with the Rule







a) Could the interest vest in more than Life + 21 years

3. If the grant violates the rule apply reformulate it or apply cy pres to reform the grant and analyze what remains again

a) The part that violates the rule is eliminated along with anything that no longer makes sense without that portion





iii) Peculiarities






a) Fertile octogenarian






b) Unborn widow (widow not born at the time of grant)



8) Fee tail estates




a) O to A and the heirs of her body




b) States generally treat these as life or fee simple estates



9) Future interests – ways of regulating property use subject to forfeiture




a) Future interest exist in the present, though they may be vested or unvested





i) These are specified in the present to control future events





ii) The interest forms at conveyance





iii) Vested has multiple meanings

a) An interest is vested if we know the party to whom the interest goes (reversions to a grantor are always vested)

b) Interests in third parties following a fee simple vest the moment possession becomes actual – it vests when someone has it rather than when we know who is going to get it

c) Interests in third parties following a life estate vest after we know the parties who will get the property (once the heirs are known, so after death of the holder of the life estate)




b) Fee simple absolute – no future interest




c) Fee simple determinative (reserve a right of reversion)





i) O to A for residential purposes

ii) Property interest shifts automatically to the grantor if the condition is met or violated




d) Fee simple subject to condition subsequent (reserve a right of entry)

i) O to A so long as used for residential purposes, otherwise O shall have a right of re-entry

ii) When the stated condition is violated the grantor can re-enter and transfer property rights

iii) There is a presumption/preference for automatic shifting of the title


a) This is limited by the statute of limitations for adverse possession

i) Failure to re-enter and transfer property rights can lead to loss by adverse possession

b) The right of re-entry vests as soon as the condition is met and becomes immune to the Rule against Perpetuities, so it is of essentially infinite duration (the right is heritable)




e) Fee simple subject to executory limitation (future interest in third party)





i) O to A so long as used for residential purposes, then to B

a) The right must shift automatically to the third party, no right of re-entry or right of termination to third parties


B) Wood v. Board of County Commissioners of Fremont County (Wyo. 1988) – page 580



1) Facts:




a) Woods grant property to the county to build a hospital




b) County stops running the hospital and gives sells it to a private company




c) The Woods then say they should get the land back



2) Woods’ argument

a) Claim the grant was a fee simple determinable or a fee simple subject to a condition subsequent – either way the property should revert

i) Language: “...for the purpose of constructing and maintaining thereon a County hospital in memorial...”

ii) Court is likely to favor a fee simple determinable ( courts favor estates where title shifts automatically



3) Analysis




a) The language in the grant was not explicit about future interests

b) Absent an explicit creation of a future interest (forfeiture) the grant is a fee simple absolute

c) There is a presumption against forfeitures except in cases of charitable uses – when the property is no longer being used for the specified charitable use courts will tend to find the grant had a future interest specified so that the property may revert and then be returned to the charitable use

VIII) Takings

A) Background

1) The doctrine derives form the “takings” clause of the 5th amendment: “...nor shall private property be taken for public use, without just compensation.”


a) The language implies that Congress has the right to take private property



i) Dates the to concept of sovereign granting property

ii) From a practical viewpoint the state defines property rights and within that sphere they also have the power to infringe or extinguish those rights




b) Brings up three issues:





1. What constitutes a taking






a) Eminent domain – actual change of possession

b) Legislation that diminishes value/usefulness of property? – regulatory takings





2. What is public use





3. What is just compensation

c) If Congress is operating within its police powers (health, safety, welfare) but does not condemn property parties generally have little legal recourse for compensation



2) Eminent domain

a) The Constitution assumes the government has the right to take property, subject to two conditions


1. Public use (an exercise of police powers)



a) Judged on a rational relationship test (Hawaii Housing)



b) In California public use is whatever the legislature says


2. Just compensation

a) No need to make the party whole, simply give fair market value (US v. 564.54 Acres)



3) Regulatory takings

a) Addresses issues where possession of the property is not taken but legislation is promulgated that substantially affects the value or usefulness of the land, perhaps to the point of extinguishing all practical value

i) The Supreme Court has created a standard that extinguishing all economic value is compensable (Lucas)




b) Factors to consider when asking if a regulatory taking is like eminent domain





1. Diminution of value

a) Denominator problem – depending on how the denominator is defined a taking can be partial (if viewed in light of all rights) or total (when viewed in relation to just the right affected)





2. Strength of public interest (nuisance vs. public good)





3. Who is affected by the legislation: special vs. general legislation

a) If only a few parties are affected they should be compensated, if the general public is affected compensated may be less warranted





4. Deference to the legislature





5. Reciprocity of advantage

a) Benefits to the property owner if neighbors are also held to the rule

b) Burden of common citizenship – this is part of being a member of the society



4) Zoning




a) History of zoning





i) Child of the 20th century – previously regulation was done with nuisance

ii) Nuisance only allows prospective regulation, it only comes into play after the injury has taken place

iii) Restrictive covenants can only be imposed before the land is conveyed, otherwise there is no initial horizontal privity and the covenant does not apply

a) Since the rise of large developments restrictive covenants have had a renaissance

iv) To address these issues zoning was developed as a tool under municipal police powers to restrict land use




b) Structure

i) Most municipalities have passed zoning enabling acts which allow them to zone municipal land for specific uses

a) Require the municipality to develop a comprehensive development plan for the zoned land to circumscribe the powers of the municipality ( gives an overall view of development rather than the ad hoc lot by lot regulation done previously

b) The zoning plan is usually required before zoning ordinances can go into effect

1) Courts split on the effect of ordinances passed prior to the plan

2) Some strictly require that the plan be passed before the ordinances go into effect

3) Some do not strictly require a plan, but simply planning which the ordinances can enact

4) In conflicts between the ordinance and the plan the ordinance is almost always upheld by the court






b) The enabling act also requires the creation of a zoning board







1) Not elected

2) Administers zoning ordinances, special exceptions, variances, etc.

a) Special exceptions – exception to the zoning contemplated within the terms of the ordinance


i) Relatively routine and easily granted

ii) Typically challenged on the grounds that the zoning board has too much discretion and is acting like the legislative body rather than an administrative agency

b) Variance – exception to the zoning not specifically contemplated by the ordinance (generally much more difficult to obtain because they do clearly conflict with the intent of the ordinance)





ii) Types of zoning






a) Use zoning (separates incompatible types of uses)

i) Sometimes called Euclidean zoning – after the Euclid case which allowed separation of certain kinds of uses (page 1053)

ii) Zoning is a pyramidal structure with the most intensive or favored use (generally residential) at the apex and more permissive uses moving down from there

a) page 1053 – this is a response to the high density mixing of industry, housing, etc. during the industrial revolution – single family housing with open spaces is considered the “best way” to live

b) Apartment living is viewed as a negative way to live – attracts lower income people, increase density

iii) Zoning is a mechanism to regulate and discourage undesirable types of development

b) Area zoning – regulates the size of lots and how buildings can be built on lots (setbacks, frontages, etc.)

c) Non-Euclidian zoning

i) The municipality removes specific zoning restrictions and allows developers to decide where development should take place within a property, generally subject to maximum density restrictions

a) Planned Unit Developments (PUDs)

ii) Often challenged because municipalities are giving their police powers to the developed

iii) Can be argued that it is just a return to restrictive covenants rather than using zoning to regulate use

a) Can be spun as the zoning board refraining from imposing zoning rather than giving the power to the developers

b) The board allows the nuisance and covenants to regulate interactions as necessary rather than imposing regulations

c) Somewhat paradoxical because we are apparently comfortable vesting powers in a private developer that we are uncomfortable giving to the zoning board – although the developer will more likely be motivated by market forces than private interests




c) Takings and zoning (three classes)

i) Prior non-conforming uses (see Town of Belleville v. Parrillo’s (N.J. 1980) page 1055)


a) Addresses reasonable investment backed expectations

b) Allows a non-conforming prior use to continue in operation when new zoning is imposed

1) The non-conforming use must be brought into conformance as quickly as possible

2) Municipalities will generally use restrictive tests for changes that discourage the non-conforming use

c) Operations that are nuisances to the community do not gain protection under the doctrine of prior non-conforming uses

ii) Variances (Commons v. Westwood Zoning Board of Adjustment (NJ 1980) page 1058)

a) Variances are usually only granted on the basis of undue hardship – if there is no economically viable use for the property without the variance than it may be granted

b) Area variances are much more likely than use variances (change the size of a house rather than build a paper mill in a residential neighborhood)

c) Some municipalities simply do not allow variances

iii) Vested rights (Stone v. City of Wilton (Iowa 1980) page 1065)

a) A prior non-conforming use that was not completed and running at the time of the zoning ordinance

b) The investment has to be very substantial, opportunity losses and minor investments are not sufficient to create vested rights


B) Hawaii Housing v. Midkiff (US 1984) – page 1174



1) Justice O’Connor writing for the majority



2) Facts:

a) The bulk of the land in Hawaii was held by a few individual who gave 99 year leases


i) Lessees had virtually no bargaining power to renegotiate leases


ii) Property values tended to plummet as leases began to run out

b) Land owners were disinclined to make direct sales because of tax issues so the state created a condemnation process to avoid the problem

c) The plaintiff argued that transferring title from one private owner to another via the condemnation process was not a legitimate public use granted under the police powers



3) Analysis

a) The court articulates a presumption that the legislature defines public use

i) Under this presumption public use and police powers are co-terminus (public use is anything that the legislature says serves the health, safety, and welfare of the people)

ii) The only limitation placed on the definition of public use is that the action must be rationally related to a conceivable public purpose

a) The State need not articulate the purpose, the court looks for it

b) The purpose need not actually be achieved by the acts


C) US v. 564.54 Acres (US 1979) – page 1168



1) Facts:

a) The government condemns a camp ground owned and operated by a Lutheran church

b) The government offers $500,000 in compensation but the owners want $5.8M to replace the camp



2) Analysis

a) Justice Marshall talks about putting the party into the position they would have been in (contract idea of restoration) but then jumps to using fair market value as a measure

i) Fair market value does not cover replacement, idiosyncratic value, moving costs, etc.




b) The court uses two rationales for fair market value:

1. Efficiency: too hard for the court to determine the value of the property, therefore just use fair market value


a) Weak argument, this is what courts do

2. Burdens of citizenship: losses suffered are the burden of common citizenship – compensating at full value could paralyze the government and keep them from ever acting for fear of the financial consequences

a) Better that a few should bear the costs rather than destroying the government’s ability to act

b) Historically, when the country was formed the government needed to do lots of things but had no money, therefore they had only limited ability to compensate people

c) That justification breaks down today – standard should probably be restoration not fair market, but there you are

d) State courts are interpreting their constitutions with greater powers of eminent domain and greater requirements for compensation


D) Pennsylvania Coal v. Mahon (US 1922) – page 1049 et seq


1) Facts:




a) Property owners sold the rights to mine coal under their home to Penn

b) The state passed legislation that prevented the removal of subjacent support under homes and other types of properties

i) Took the right of property owners to sell these rights and the rights of coal companies to mine this coal

c) Penn argues that the legislature has perpetrated a taking and that they are entitled to compensation



2) Analysis




a) Justice Holmes – this is a taking




b) Justice Brandeis – this is not a taking

c) “Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change..” – to require compensation would paralyze the government’s ability to act


i) Regulation is legal, but the state must pay for the impact

d) “One fact for consideration in determining such limits is the extent of diminution”

e) “...we should think it clear that the statute does not disclose a public interest sufficient to warrant so extensive a destruction of the defendant’s constitutionality protected right...”

f) Big picture – who should bear the burden


1. Property owner – when the use is a nuisance the cost should lie with her


2. Society – when the property is being used for a clear public good


E) Lucas v. South Carolina Coastal Council (US 1992) – page 1110



1) Facts:

a) In 1988 South Carolina passed an ordinance to prevent erosion that also blocks development on coastal land (20 feet from the landward-most point of erosion there shall be no construction)

b) Lucas bought a lot in the no construction zone in 1986 when development was still legal

2) Lucas conceded that the legislation is a proper exercise of the police powers, but that he should receive compensation for the losses

3) Justice Scalia’s analysis

a) He sites Pennsylvania Coal as creating the right to compensation for regulatory takings

b) Two classes of regulatory takings require compensation (these are exceptions to the ad hoc inquiry usually used)

1. Regulations that compel property owners to suffer physical invasion of their property

2. Regulations that deny all economic benefit

a) Sites Agins v. Tiburon – which sites to Penn Central v. New York which blocked building over a historical landmark which used an ad hoc test reasoning

b) Therefore this should not be automatic compensation, rather it should be subject to the ad hoc test




c) Reference to State Supreme Court: pages 1113-1115





i) The statute was about harm prevention not a benefit conferred

ii) page 1115 “...it becomes self evident that noxious-use logic cannot serve as a touchstone...”

a) Historically, whether a taking prevents a nuisance was a major factor for determining if a regulatory taking must be compensated, but that is no longer the sole factor

b) Now, the nuisance reasoning does not matter at all “...the legislature’s recitation of a noxious-use justification cannot be the basis for departing from our categorical rule that total regulatory takings must be compensated.” – he addresses this in the preceding paragraph where he essentially invokes a Coasian argument that harms and benefits cannot be distinguished

i) Describing something as a harm expresses a social conclusion that says certain activities are disfavored – asks the question who should decide what uses are favored or disfavored

ii) Must create a test to determine what is a disfavored use, but Justice Scalia does not trust legislatures and that “stupid staffs”

d) page 1118 footnote 18 – suggests that judges should determine what are appropriate uses while at the same time creating a categorical rule that removes all judicial discretion by eliminating use of the ad hoc rule and replacing it with total takings doctrine

e) page 1117 – basis for determining when takings should be compensated is old nuisance law

i) Only historically defined nuisance classes should serve as the basis for uncompensated takings

ii) Justice Scalia says that total regulatory takings should be compensated, but he never defines what a total regulatory taking is

a) Courts are beginning to lean towards looking at the percentage of the specific right affected rather than the entire bundle of rights



4) What if this were evaluated under an ad hoc three factor test?




1. Character of the government action





a) Argument 1: preventing a harm/extracting a benefit

Lucas: South Carolina is extracting a benefit by taking Lucas’ land and giving it to the public

South Carolina: the regulation is preventing harm to the environment, Lucas is also receiving a reciprocal advantage from the regulation





b) Argument 2: general vs. special legislation

Lucas: the legislation is targeted at him since he is the only one affected

South Carolina: legislation applies to everyone

c) The more a regulation of use looks like a prevention of public harm (nuisance) the more likely the burden will be placed on the property owner, the more it looks like extracting a public benefit the more likely the government will have to pay compensation




2. Diminution in value

Lucas: regulation makes the property economically useless, completely extinguishes all value in the right to develop, also a reasonable investment backed expectations argument


i) Focus on the total taking of the right to develop

South Carolina: have limited only one of many rights in the property, rights such as use, alienability, exclusion of others

i) Under Euclid even a 75% diminution in value is not sufficient to require compensation

a) Nuisance analysis can be a factor

b) Looks at the remaining market value of the property




3. Interference with reasonable investment-backed expectations

Lucas: he bought the property for legal development, took steps to effectuate this goal, when he invested the $1M development was legal, he had developed other properties in the area, etc, and previous regulatory legislation (1977 Act) did not apply to him so he had no notice that this might be a possibility

South Carolina: property owners know that their property may be subject to future regulation regardless of actions in the past – land developers should be particularly aware of this possibility

a) The 1977 Act should have put Lucas on notice that conservation and regulation were taking place on the beachfront property

b) He had not made significant investment in the property, only purchased the land and had drawings made, no actual investment

c) Also the state paralysis argument


F) NAACP v. Mount Laurel 336 A.2d 713 (N.J. 1975) page 1030



A) Facts:

1) Mount Laurel community had zoned all of its residential property for single family detached housing, thus blocking any sort of lower cost higher density housing

a) They had also zoned ~30% of the municipality for industrial use even though only a tiny fraction of that property was actually in use

b) There were both area (lot size) and use (single family residential) zoning restrictions

B) Mount Laurel is challenged on their zoning restrictions and defends by arguing that they have created the zoning to keep taxes low


1) Rationale:



a) Taxes are significantly impacted by school costs



b) Low density zoning reduces the number of children in the town

c) Single family residential housing also has a smaller impact on municipal services and infrastructure


i) It also tends to be the most valuable and expensive

d) Putting all of these together means the community is more affluent

2) Mount Laurel also seems to have instituted their zoning plan to force lower income/minority citizens out of the town

a) The African-American members of the community live in smaller, run down housing that does not meet the zoning rules, so they are prior non-conforming uses and as they are condemned they cannot be replaced with equivalent housing, so the people living there are forced out of the town

b) This has a disproportionately high impact on African-American families which is why the NAACP became involved



C) The court reaches its decision under the doctrine of state police powers




1) Possible Federal Constitutional law arguments (weak at best)

a) Disparate impact – facially neutral law that disproportionately impacts one group


i) Mount Laurel can argue back taxes

ii) Cannot make this argument today because parties must show intent to discriminate and Mount Laurel can simply argue back taxes

b) Substantive due process – is there a requirement that the municipality provide the possibility to build usable low cost housing?

i) Possibly under the 5th amendment – but things like food, shelter, healthcare, jobs are not considered fundamental constitutionally protected rights

c) Federal claims seem to hinge on the ability to show discriminatory intent, which the people in Mount Laurel cannot conclusively show

2) New Jersey is one of a very few jurisdictions that have struck down this sort of exclusionary zoning based on the following reasoning:

a) State police powers must be exercised to promote the health, safety, and welfare of all segments of society – the municipality cannot use their delegated rights to systematically injure or disadvantage any of the state’s citizens


i) State powers can trump local powers to effectuate State welfare

D) Mount Laurel I simply held that the city must allow the possibility for low income housing – the zoning cannot make it impossible – but it made no provisions for how that was to be implemented


1) The municipality did nothing which led to the second law suit

E) Mount Laurel II enacted a number of highly intrusive remedies


1) Most effective remedy was the builder’s exemption

a) Allowed builders to sue for an exemption from the zoning laws to build multi-unit lower income housing

b) There was a huge boom in lower income housing (suggests that there was a market there for the housing)




F) Should zoning be removed all together

1) Can argue that it tends to concentrate wealth in the hands of the wealthy who have access to the political process and the ability to buy into communities that are zoned only for high value homes

IX) Landlord and Tenant

A) Landlord-tenant relationships have moved towards a combination of property and contract law



1) The modern trend is to have a greater contract influence in property



2) However, property doctrine still caries significant weight


B) Tenancies



1) How does a property owner regain possession (three questions)




1. Will the tenancy expire on its own, and under what circumstances?




2. Can the tenancy be ended by providing notice?





a) If so how, by whom, and how much?




3. What sort of breach will end a tenancy?



2) All three of the questions address how a tenancy ends




a) At common law an owner could regain possession by self-help

b) Today there is a requirement that property owners go through a summary judicial process to regain possession


i) Summary process has specific rules about notice, responses, defenses

c) Landlords cannot assert possessory rights until the end of a tenancy

d) Basically, a tenancy ends:


1. On its own within the terms of the lease


2. If either party provides proper notice (for at will and periodic tenancies)


3. If either party breaches the terms of the lease



3) Types of tenancies




a) Term of years – tenancy for a defined time





i) The tenancy expires naturally when the term ends

a) No notice is required to terminate the tenancy, it terminates naturally at the end of the term

b) Providing notice cannot terminate a term of years lease





ii) The death of either party does not terminate the tenancy

iii) Term of years leases can be written to be determinable (predicated on a specific condition)

iv) The Statute of Frauds applies to term of years leases where the terms is greater than one year (in most states)


a) In many states the length of a term of years lease is limited




b) Periodic tenancy





i) Tenancy period is set, renews automatically, and never expires naturally






a) Typically the tenancy and rental period will coincide





ii) Notice of termination is required to end the tenancy

a) Failure to pay rent or other breaches can serve as notice and terminate the tenancy





iii) Death of either party does not terminate the tenancy





iv) Amount of notice






a) At common law the required notice was one rental period

i) If the rental period is greater than a year the notice is generally only six months

b) At common law parties could only terminate tenancies at the end of a tenancy period


i) If the date of notice was wrong then notice was defective

c) In most states today month to month lease require one month of notice for termination

i) California provides a statutory period of 60 days which can be shortened by lease terms to as little as 7 days

ii) California also provides that the tenancy ends after the notice period, not at the end of  tenancy period

v) The Statute of Frauds only applies to leases with a tenancy period of greater than one year




c) At will tenancy





i) Either party can terminate the tenancy at will, it does not expire naturally





ii) Notice is required and automatically terminates the tenancy

a) If the notice period is the same as required for a periodic tenancy then the two types of tenancies look the same





iii) At will tenancies are personal, unlike periodic tenancies






a) At will tenancies expire with the death of either party






b) The possessory interest cannot be transferred



4) Vasquez v. Glassboro Service Association, Inc. 415 A.2d 1156 (N.J. 1980) page 741




a) Facts:

i) Glassboro has a contract with the department of labor of Puerto Rico to bring workers to the U.S. as farm laborers

ii) The workers sign a contract with Glassboro that provides that Glassboro will not give them a return ticket to Puerto Rico if they are fired

iii) Glassboro fires Vasquez and immediately kicks him out of the company housing

iv) Vasquez seeks legal advice, tries to return and is excluded from the housing so he sues for his possessions and a place to stay

a) He has no money, no job, no home, and no way to get back to Puerto Rico




b) Analysis





i) The court begins by determining if Vasquez was a tenant

a) At common law employees were not tenants (considered domestic servants)

b) Next looked to NJ Stat Ann §2a:18-61.1(m) of the Anti-Eviction Act, but this does not apply – “the landlord or owner conditioned the tenancy upon and in consideration for the tenant’s employment by the landlord or owner as superintendent, janitor, or in some other capacity, and such employment is being terminated”

1) Vasquez argues that he is a tenant under §§(m) and therefore can only be evicted after judicial process

2) The court argues that, by ejusdem generis, farm workers do not fit the class specified

c) The court then looks at the distinction between tenants and licensees – key difference is the payment of rent for a possessory right, which Vasquez never did

i) License allows use of the property, tenancy grants a possessory right

ii) The court sites a number of factors to differentiate the two (the more control the party has the more it looks like tenancy, the less control the more it looks like a license)

iii) Factors weighing against Vasquez


1. Lack of rent


2. Intermittent occupancy


3. Lack of privacy


4. Interdependence of employment and housing

ii) Once the court determines that Vasquez was not a tenant they analyze the terms of the contract and evaluate their relative bargaining power

a) They find the contract, especially the housing terms, unconscionable

b) There was no equality of bargaining ( the contract could only be accepted or rejected, but not negotiated

c) The key problem was that the employer had the right to terminate both shelter and employment at will with no notice which the court found intolerable and against public policy, there had to be reasonable notice, long enough for the employee to find new housing

5) Holdover tenancies – the tenancy has expired, the tenant remains in possession, and continues to pay rent: What options are available to the landlord?



a) Accept rent and renew the tenancy




i) Explicit – renew the old lease or create a new lease





ii) Implicit – happens by law by accepting rent

a) If the original lease was for a periodic tenancy it renews for the same period

b) If the previous tenancy was for a term of years many jurisdictions renew the terms less than a year

1) Can expose tenants to liability for the full lease term even if they didn’t intend it




b) Seek possession





i) Self-help (disfavored in most jurisdictions)

a) Cal. Civ. Code §789.3 prohibits self-help and provides for remedies if a landlord exercises self-help





ii) Sue for ejectment – takes forever, too slow for landlords

iii) Summary process – a designated type of court hears all of these cases and largely restricts the issues to possession, sometimes to rent

a) Timeline for summary process:

1. 3 day notice to tenant to pay rent or quit the premises (posted on the property, certified mail, etc.)

2. After 3 days landlord can file a claim with the court

3. Tenant has 5 days to respond to the complaint

4. If no response, the court can file a summary judgment, if tenant responds a hearing is scheduled within ~two weeks

5. The court can then rule for the landlord and file a writ of possession and after five days the sheriff can appear and forcibly eject the tenant

b) The process generally takes between two weeks and two months



6) Effect of breach




a) Tenant can breach by failing to pay rent or by violating covenants in the lease

i) If the tenants ceases paying rent and retains possession the landlord can seek possession

ii) If the tenant ceases paying rent and terminates possession, or at least occupancy, the obligation of the landlord is unclear, they can:


a) Accept surrender



1) Tenant moves out and terminates possession

2) Landlord can seek: costs to re-let, differences between market rent and lease rent, and back rent owed before the termination of possession

3) Until the landlord accepts surrender the tenant retains all possessory rights and the landlord is in breach if they interfere with those rights

4) Notice and acceptance must comply with the Statute of Frauds only if the tenancy has been for more than a year

5) This remedy is prospective, it can be calculated at the time of termination of tenancy






b) Re-let on the tenant’s account

1) Re-let the property but use the previous tenant as insurance

2) Landlord can seek: costs to re-let, differences between market rent and rent paid, and back rent owed before the termination of possession – the firs two remedies are available throughout the lease term for as many tenants as the landlord seeks to fill the property

3) The landlord must specifically inform the tenant that they have not accepted surrender and are leasing the property on the tenants account

a) This terminates the tenant’s possessory rights but they are liable for costs incurred by the landlord under a contract theory (essentially a cover theory)

4) This is a retrospective remedy and looks back from the end of the lease term at the landlord’s actual costs






c) Wait and sue







1) Landlord can recover all of the rent due under the lease

2) While the landlord is waiting the tenant still has possessory rights and the landlord is in breach if they interfere with those rights

b) The landlord can breach by interfering with the tenant’s possessory rights (at common law these were possession of the property and quiet enjoyment which covers both nuisance and trespass)

c) When will breach terminate a tenancy

i) At common law the agreements between landlord and tenant were considered independent (performance by one did not depend on performance by the other) – if one party breached the other still had to perform

a) The only available remedy for breach of independent agreements was to sue for damages and an injunction requiring performance

b) Lease terms could explicitly make some agreements dependent on performance by the other party





ii) Some agreements were considered dependent:






a) Tenant had to pay rent and not commit waste







1) Breach meant the landlord could seek possession

b) Landlord had to transfer possession and could not interfere with quiet enjoyment

1) Breach meant the tenant could cease paying rent, terminate possession/lease terms, or seek an injunction and damages

iii) If a lease is silent about what sorts of breaches will terminate the tenancy then the only breaches that will are:



a) Tenant: committing waste or failure to pay rent

b) Landlord: interference with quiet enjoyment or failure to transfer possession

iv) Today many leases contain terms that say that violation of any of the covenants by the tenant is grounds for termination of the tenancy – allows the landlord to sue for eviction




d) Restrictions on the landlord’s ability to terminate tenancies?





i) Cannot violate the terms of the lease unless the tenant is in breach

a) At common law when the lease term is up or proper notice is given, in compliance with the lease terms, a landlord could terminate a tenancy for any reason or no reason at all

ii) The Fair Housing Act (and other local anti-discrimination laws) prohibit termination of tenancies for discriminatory reasons


a) There are also prohibitions against retaliatory eviction, see below

iii) A few jurisdictions have instituted just cause statutes that only allow termination of leases if the landlord has a just cause

a) Just cause statutes generally list grounds on which a tenant can be evicted (see the NJ Anti-Eviction Statute page 739)

b) Just cause statutes attempt to create more equity in power between landlords and tenants

c) These are often combined with rent control statutes

i) There is really no force to a rent control statute which lacks a just cause provision because landlords would simply evict parties in rent controlled properties so they could raise the rent more quickly

ii) There is also the danger of a perverse response here, if property owners cannot recoup their investment they might not provide affordable housing, or any housing under the rent control rules





iv) Subsidized housing – §8

a) Has a built in just cause provision – landlords can only evict §8 tenants if their tenancy is having a negative impact on the property or neighboring tenants, unless they are involved in any sort of drug related activity (can be extremely tenuous connection), which is automatic grounds for eviction with no other just cause required

b) Largest housing subsidy is mortgage interest tax credit

e) Sommer v. Kridel 378 A.2d 767 (N.J. 1977) page 762


i) Facts:

a) Kridel signed a lease for an apartment and sent a check as down payment

b) Later Kridel writes to Sommer seeking to break the lease because of changed circumstances (he has never actually taken possession of the apartment)


i) Sommer never responds)

c) Subsequently another party seeks to rent the apartment and Sommer turns them away

d) Sommer then sues for back rent under a contract theory





ii) Sommer’s theory of damages

a) Originally he sued for all of the rent from the lease under a wait and see theory (although the lease term had not expired)

b) The court rejects this argument and instead imposes a duty to mitigate – this resembles a case of re-letting on the tenants account





iii) Why the change?

a) Under the common law there was no duty to mitigate or accept surrender

b) Court’s rationale for the change:

1. Policy – convert property concepts to contract concepts, under a contract theory landlords should be required to take reasonable steps to reduce damages

2. Efficiency – landlords can recover any costs they incur in re-letting, so they are made whole, and it brings more housing onto the market

3. Fairness – the landlord has all of the power in the situation and the court does not want to essentially make the tenant a slave to the landlord

4. Although the court is invoking significant contract theory in this remedy they still adhere to the concept that property is unique (apartments are not fungible) therefore when Sommer had a tenant for a specific apartment he violated his duty to mitigate by not accepting that tenant (no volume sale defense)


C) Assignment and subletting



1) Subletting and assigning confer a different bundle of rights and duties

a) Assignment – assignor transfers all interest in the property to the assignee and retains no possessory rights (vertical privity, complete transfer)

b) Subletting – tenant grants possessory rights to the subletor, but retains a right of reversion (can reoccupy the property in the future, no strict vertical privity)

2) These differences affect how and against whom the landlord can enforce covenants and equitable servitudes

a) There is only vertical privity with assignees, not subletors because the original tenant retains a possessory right under the sublet

b) This difference in privity alters the kinds of remedies available to the landlord

i) The landlord can only seek damages against parties in vertical privity with the original tenant, although they can seek injunctions without privity


ii) The restatement is eroding the rules about vertical privity

c) The landlord can evict the original lessee for violation of the lease terms and then also eject subletors because they only gain the rights granted to the original lessee, once the lessee’s rights are terminated so are the subletor’s

3) Many leases include terms that prohibit subletting and assigning rights, or allow it only with the landlord’s consent – leaves open the question of when the landlord must consent, must any refusal be reasonable?

4) Kendal v. Ernest Pestana Inc. 709 P.2d 837 (Cal. 1985) page 785


a) Facts:



i) San Jose leases property to Perlitch (horizontal relationship)

ii) Perlitch grants Bixler a 25 year lease and assigns the reversion right and the right to enforce the lease to Pestana

a) Perlitch then exits the transaction, although he is still liable to San Jose under a contract theory if Pestana fails to fulfill the obligations under the assignment

iii) Bixler then wants to assign his rights under the lease to Kendall, but Perlitch will not grant permission




b) Issue: must Perlitch obey a reasonableness standard for denying assignment?

i) Under the common law lessees have the right to assign or sublet their property if the lease is silent on the issue

ii) There is no common law requirement that landlords obey a reasonableness standard for granting permission to sublet/assign




c) Covenant/equitable servitude analysis (exercise)





1. San Jose can sue Perlitch because they are original covenanting parties





2. San Jose against Bixler






a) There was a writing (presumably)






b) There was an intent that the burden/benefit run with the land






c) The agreement touched and concerned the land

d) Bixler was at least on inquiry notice about what rights and obligations he received from Perlitch under the lease

e) Privity

i) Horizontal – between San Jose and Perlitch in the original shared property interest in the lease

ii) Vertical – no vertical privity because Bixler had a sublet not an assignment, Perlitch retained a right of reversion

-So San Jose could sue for injunction under and equitable servitude, but cannot sue for damages under a covenant because there is no vertical privity





3. Perlitch and Bixler are original covenanting parties





4. Perlitch and Pestana are in vertical privity (assignment of rights)

5. Pestana can sue for damages and injunctions against Bixler because Pestana was essentially replaced Perlitch in the lease agreement




d) Decision

i) The court holds that where the lease is silent they will impose a reasonableness standard – landlords cannot unreasonably withhold permission to sublet or assign rights in leased property

a) Lease terms can explicitly allow the landlord complete freedom to arbitrarily deny permission




e) Rationale behind the move to a reasonableness standard in California





i) Motivated by the dual property and contract nature of the lease






a) Property

1) Scarce resource – it is against public policy to allow landlords to capriciously allow property to lie fallow

2) Personal nature of property – the reasonableness standard allows landlords to reject tenants for good cause, but not for no reason, they must have a “commercially reasonable” justification






b) Contract







1) Implied duty of good faith and fair dealing

2) Parties should receive the benefit of their bargain (lessees should be able to reasonably sublet)

ii) Also reflects inequalities in bargaining power – limits the absolute power of the landlord without substantially invading their property rights

a) This would further argue that the reasonableness standard should be undisclaimable, which the court did not hold




f) Why restrict this only to commercial properties?





i) Personal nature of property is probably the strongest argument

a) Commercial properties are held and leased as business investments, therefore there is less concern, generally, on the part of the landlord about who occupies and uses the property

b) There is, presumably, a higher probability that landlords will interact with tenants in residential property and they may then have a greater interest in knowing and approving of those tenants – this is belied by the fact that many residential properties are treated as businesses

ii) The appropriate difference might be between personal use v. commercial enterprise rather than residential vs. commercial property



5) Analysis of a duty to mitigate problem:




a) Motivation behind the rule





i) Fallow land





ii) Unequal bargaining power





iii) Personal/Impersonal nature of the land




b) Reasonableness standard





i) Should this be disclaimable through contract?




c) Advise client about:





i) Remedies available





ii) Costs of litigation





iii) Damages available (hinges on covenant analysis to large extent)


D) Eviction (actual and constructive)



1) Actual eviction




a) Landlord interferes with or terminates the possessory rights of the tenant





i) Can be lawful if the tenant has violated material lease terms




b) If the eviction is unlawful the tenant has two option

1. Break the lease, cease payments, and sue for damages (actual damages incurred in finding a new an moving to a new place, and difference between new and old rent)

2. Affirm the lease, sue for ejectment of the landlord, reassert possessory rights, and cease paying rent until the issue is resolved

c) If the landlord excludes a tenant from a portion of the property this is a partial actual eviction

i) Tenants can seek the same remedies, they can break the lease or affirm the lease

ii) Most jurisdictions and the common law allow the tenant to remain in possession of the remaining property but terminate all rent payments

iii) Some jurisdictions and the restatement only allow a rent reduction proportional to the exclusion (rent abatement)

a) This essentially allows the landlord to unilaterally rewrite the lease



2) Constructive eviction


a) Criteria for constructive eviction

1. The landlord fails to meet an obligation under the lease; OR 

2. Landlord commits acts equivalent to trespass or nuisance (interferes with quiet enjoyment of the property)

3. Acts rise to the level of substantial interference with possessory rights




a) Under the common law tenants actually had to move out




b) Common law connection

i) The common law dealt with property rights through ejectment, trespass, and nuisance

ii) At common law the only obligations on a landlord under a lease were to convey possession of the property and to protect a tenant’s right to quiet enjoyment




a) Quiet enjoyment deals with nuisance and trespass

c) Under constructive eviction a tenant can argue that an interference with quiet enjoyment, or a breach of a landlord’s obligation, so interferes with the use of the property that it effectively acts as an eviction

i) This amounts to a breach of a dependent covenant which allows the tenant to terminate their obligations under the lease and sue for damages and an injunction

ii) This cause of action is concerned with interference with enjoyment of the property or breach of an obligation by the landlord

d) Constructive eviction has also created a new cause of action – partial constructive eviction

i) Partial constructive eviction allows a party to remain in possession, abate the rent, and sue for an injunction and damages

e) Under the Restatement the amount of interference is even less, it is “something more than insignificant interference”

3) In an unlawful actual or constructive eviction a tenant can either terminate the lease or affirm the lease, and sue for damages and an injunction

4) Implied warranty of habitability

a) At common there was no implied warranty of habitability

i) The implied warranty stems from a contractual conception of the lease agreement

ii) The original view of the lease arrangement was that it conveyed a possessory right in the land, but made no warranty about any structure on the land

a) Landlords had no duty to maintain the premises if the lease was silent about such a duty

1) Since the landlord had no duty to maintain any building tenants had no right to withhold rent for untenantable housing

2) Landlords were only responsible for repairing latent defects (defects that existed before the tenants took possession and were essentially undiscoverable)

b) Under the common law even when there is an explicit agreement by the landlord to maintain the property the tenant can only sue the landlord for an injunction and damages, but is not allowed to withhold rent

1) At common law the obligations were independent, even if one party breached the terms of the lease the other party was still bound by them

2) Only if the lease terms themselves made the obligation to maintain the premises a dependent covenant could the tenant terminate rent payments




b) Difference between implied warranty of habitability and constructive eviction

i) Under constructive eviction the landlord had an affirmative duty either to do something or refrain from doing something – breach of this duty allowed termination of lease obligation by the tenant

ii) Under the implied warranty of habitability the duty is implied, there need not be an affirmative duty and tenants can terminate their performance under he lease if the implied duty is violated

5) Javins v. First National Realty Corp. 428 F.2d 1071 (D.C. Cir. 1970) page 815




a) Facts:





i) Landlord was suing to evict three tenants for not paying rent

ii) They defended by arguing that there were >1500 violations of the housing code and the apartments were not habitable (untenantable)


b) The court acknowledges that the tenants have no common law cause of action, but decides to create a new cause of action, the implied warranty of habitability

i) The court notes that the origins of the common law duties and obligations of the landlord stemmed from Feudal society – possessor was interested in the land itself, structures were secondary

a) Also, the concept of the jack-of-all trades farmer capable of making any necessary repairs to any structure that was present

ii) Today the relationship to property has changed

a) Parties occupy property for a limited time, they are generally not capable of making repairs (urban wimp), and they have little interest in maintaining or investing in the property

b) Property interactions have become more about contractual obligations

1) The contract is about obtaining shelter, not the use of the land

2) The inequalities between renter and landlord also have a pervasive impact on society

iii) The implied warranty of habitability is a new common law cause of action created by the court rather than the Housing code – although the Housing Code does impact the implied warranty

a) The Housing Code creates what the rights of tenants and obligations of landlords are, but creates no private right of action

b) The implied warranty creates a private right that essentially gives parties a right of self help





iv) The court brings up, and then distinguishes Brown v. Southall Realty
a) In that case pre-existing Housing Code violations voided the lease

b) With the implied warranty the court does not want to void the lease, they want to create a right of action which allows tenants to engage in self help by abating rent without resorting to legal action

6) California Code




a) page 2 §1941.1 - when is a property untenantable





i) These are not exhaustive, there are common law rights as well




b) page 4 §1942 Repair and deduct





i) Can only do so if it renders the property untenantable (see §1942)





ii) Must provide reasonable notice

a) 30 days is the upper limit, if the landlord has not acted by then you can always act on your own





iii) Can deduct up to one month's rent up to twice a year

c) page 7 §1174.2 - this is an affirmative defense when the landlord is trying to evict you for not paying rent





i) The tenant has withheld all of the rent






a) Difference between withholding and abatement







1) Abatement – reduce the rental amount do

2) Withholding – withhold the rent until the repairs are made, then pay all the withheld rent

i) The tenant has withheld the rent do ether to a breach of the Cal. Civ. Code §1941 or for a breach if the implied warranty of habitability

a) The court will determine if a substantial breach has occurred and then the court can:







1. Determine the reasonable rental value

2. Deny possession to the landlord and determine what the proper rental amount is and require it to be paid within 5 days (good idea to maintain an escrow account with the money)







3. Require the landlord to repair

b) If the court determines there was no breach then the tenant is liable for the back rent and may be evicted

d) The safer course is outlined on page 6 - get a housing inspector in to issue a finding that the property is uninhabitable and wait 60 days, then start withholding rent



7) Retaliatory evictions




a) Doctrine

i) This is mechanism to give doctrines like the implied warranty of habitability force – it protects a tenant from being evicted in retaliation for lodging a complaint about housing conditions


a) Policy was set out in Edwards v. Habib (D.C. Cir. 1968)

ii) Generally there is a statutory period (often 6 months) after a tenant makes a complaint about a substantive problem with the property (leaky faucets are not covered) during which a landlord is presumed to be evicting a tenant in retaliation for the complaint

a) The landlord can overcome this presumption with supporting evidence of a reasonable basis for eviction (just cause), including:


1. Reasonable exercise of business judgment

2. Landlord in good faith desires to dispose of the entire leased property free of tenants

3. Landlord in good faith desires to make a different use of the leased property

4. Landlord lacks the financial capacity to effect repairs and wishes to have it free of tenants

5. Landlord was unaware of the protected activity at the time of eviction

6. Landlord did not act at the first opportunity after he learned of the tenant’s conduct

b) If the landlord fixes the defect and waits the statutory period they can evict without triggering the presumption

1) The tenant can still dispute the eviction as retaliatory, although they then lack the support of the presumption of retaliation

c) Also if the tenant fails to complain again during the statutory period the landlord can evict without fixing (retaliatory eviction protects the right to complain, it does not require the landlord to fix anything) – how does this interact with prior non-conforming uses?

iii) Can also view this as an inquiry into when a landlord must show just cause for eviction

a) New Jersey says landlords should always show just cause (Anti-Eviction act page 739)

b) Rent control/just cause statutes

c) Common law says landlords are always free to act

d) Retaliatory eviction says show just cause within the statutory period




b) Hillview v. Bloomquist 440 N.W..2d 867 (Iowa 1989) page 834





i) Facts:

a) Tenants in a mobile home park formed a tenants association and complained about conditions


1) Initial meeting with the landlord went well

2) Subsequently five members of the board met with Ms. Nitz which meeting devolved into a shouting match and ended with one of the members slapping Ms. Nitz






b) The landlord then sent notice of eviction to those five members

c) The tenants refused to leave and the landlord filed a summary action for forcible entry and detainer (eviction) against them

d) The tenants defended by claiming retaliatory eviction

ii) Standard for retaliatory eviction in Iowa

Landlords cannot: increase rent, decrease services, bring or threaten to bring a suit for possession, or fail to renew a rental agreement after tenants have:



a) Complained about conditions to a governmental agency



b) Complained to the landlord



c) Organized/joined a tenants association



d) Exercised any other rights/remedies available

iii) The court holds that for four of the five the landlord was retaliating and had not shown just cause for eviction




c) Imperial Colliery v. Fout 373 S.E. 2d 489 (W. Va. 1988) page 839





i) Facts:

a) Fout rents a piece of property for his trailer for $1 a year from his employer Imperial (as part of his employment contract)

b) Imperial moves to terminate the lease and evict him, he gets several postponement but eventually they move for summary process

ii) Fout defends by claiming retaliatory eviction for union activities he was involved with

iii) Analysis


a) The court looks to the purpose of retaliatory eviction statutes:

1) They find that West Virginia does allow retaliation as a defense

2) They then look at what sorts of retaliation trigger the defense

a) The retaliation must arise from an assertion of some right connected to the tenancy, not other rights

b) Constitutional rights of association and expression are not part of the rights of tenancy and therefore landlords are free to retaliate against exercises of those rights

b) The court ignores the basic policy argument behind the prohibition against retaliatory eviction – the unequal bargaining power and the need for adequate shelter

c) The policy behind retaliatory evict heads towards a blanket prohibition against eviction without just cause




d) Robinson v. Diamond Housing page 842

i) The house has fallen into such a state of disrepair that the courts have awarded a complete rent abatement and prohibited the landlord from evicting the tenant

ii) Can the landlord evict because the unit is no longer financially viable?

a) In the majority of jurisdictions he could (emasculates the doctrine of retaliatory eviction and the implied warranty of habitability)

b) In the D.C. Circuit where this case came up the court said no, the landlord had to:


1. Repair the damage and wait to later evict the tenant

2. Demonstrate that it was financially impossible to make repairs

3. Completely leave the business (not simply close a single property)


E) Fair Housing Act page 939



1) Important provisions

a) §3604(c) – prohibits publication of “any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indicates and preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitation, or discrimination.”

b) §3603 – Exemptions (subject to §3604(c))

(b)(1)(A) and (B) – any single family house sold or rented by the owner, provided that the owner owns no more than three houses at any time, without using a real estate agent, advertisement, etc. to aid in renting

(b)(2) – any small property (four or fewer units) where the landlord actually resides




c) §3604(f)(3) – treatment of discrimination against disabled people

i) The act makes it illegal to discriminate against handicapped people by prohibiting modification of premises to minimize the impact of the disability

ii) Discrimination is viewed as a failure to mitigate impact rather than simply as a differential treatment based on the disability

d) §3607(b)(4) – permits discrimination against persons involved with drug related crimes

i) This is de factor racial discrimination because the majority of persons convicted of drug related crimes are people of color

ii) Additionally this perpetuates the problem because the persons being discriminated against will be forced to return to substandard housing and will likely continue in the drug trade



2) Policy questions

a) If, under §3603 parties are allowed to discriminate why not allow them to discriminate in advertisements as well?

i) Perpetuates social acceptance of discrimination and creates a social stigma within the excluded group

ii) The exemptions allow exclusion within a private group, but if the private group then makes a public solicitation it is no longer private, therefore the rationale breaks down

iii) The policy behind §3603 seems to be allowing private discrimination but prohibiting the use of public or socially created institutions to give that discrimination power or a forum ( §3604(c) limits the impact this sort of private discrimination can have on the public housing market by limiting access to market tools

b) The exemptions in §3603(b) seem to address the personal nature of property, both in the rental (where there may be an ongoing relationship) and in sales where there is a feeling of continuity and possession in the seller even when possession has passed to a new party



3) Asbury v. Broughman 866 F.2d 1276 (10th Cir. 1989) page 945




a) Facts:

i) Rosalyn Asbury, an African-American woman, is refused the chance to rent an apartment from Broughman

ii) She sues under the FHA




b) Requirements for a prima facie case:





1. She is a member of a protected class under the act





2. She applied and was qualified to rent the property





3. She was denied the opportunity to rent the property





4. The property remained on the market after her rejection




c) Effects of the prima facie case





i) This establishes a presumption that the act was racially motivated

a) The landlord must then produce convincing evidence that the rejection was not racially motivated





ii) The plaintiff then has the right to refute the reason as pretextual

a) This is a case of disparate treatment which requires that the discrimination be intentional

b) Some jurisdictions allow a disparate impact test which only requires that the policy disproportionately impact a certain population with no showing of intent necessary, this showing requires the plaintiff to show:

1. Landlord had a policy they knew or should have known would have a disparate impact

2. Landlord must then show there was a non-discriminatory reason for the policy

3. Plaintiff can then refute the policy as pretextual and that the same purpose could have been achieved with a policy that did not have a disparate impact

c) Some jurisdiction do not allow disparate impact claims at all, others only allow them against state actors, still others do not allow plaintiffs to rebut the defendant’s policy and show other ways it could be achieved

I) Crafting an Effective Memo: The Prickly Pear Mall Hypothetical (all arguments on 0-10 scale sanctions to you win)

A) State the problem: (what is the legal problem as you would explain it to a normal person, not someone encumbered with legal training)

1) Prickly Pear mall has posted a policy that says shoppers can't wear baggy clothing in the mall, is it legal for them to enforce this kind of policy


B) Sources of law (how do we determine legality)



1) Federal Constitution




a) First amendment

i) For free speech: Marsh, Logan (maybe argue against Lloyd as the imposition aspect of Lloyd) -- weak argument ~1-2 

ii) Against free speech: Lloyd says you can't distribute leaflets, unlikely the court will call wearing baggy clothes more protectable speech -- pretty good argument ~7-8



2) State Constitution

a) Free speech: Schmidt or NJ Coalition (Assuming this is like the New Jersey court there might be a better chance at arguing that wearing baggy clothes is more of an expressive gesture) ~5

i) This only applies to a minority of states anyway, especially since we know nothing about the Aurora constitution



3) State Statute

a) Wearing clothing is not specifically enunciated in the statute as a protected group




b) Elements to prevail under the state statute (overall ~5)

1. Category - try to relate the prohibition to age or race (~5-6)

2. Public accommodation - can make an argument that this is a place of public accommodation (~8-9)

3. Discrimination - yes, people are excluded based on a specific category (~9-10)

4. "Because of" - asks what is the relationship between discrimination and the category (different kinds of relationships: impact (hurts a group) intent (discriminator wants to harm the group)) ~5 argument

-With this argument you are trying to argue that with this policy the policy makers are trying to discriminate against a particular category



4) State common law (~5)




a) Tough argument of LCL under Smith v. Dead Horse





i) Have to distinguish the case






1. Factually (~5)

2. Age of the case, times change, other jurisdictions (Schmidt, New Jersey Coalition), state statute



5) Federal Statute (~2)

a) Weak arguments, narrow public accommodations tests, usually an intent test for impact

C) Best chances are looking to state common law or state statute for your source of law - constructing the arguments



1) State Statute




a) LCL

1. Argue that the statute should read broadly because it is a remedial argument, which should be read broadly and it should be read broadly because the statute says it should be read broadly to effectuate its purpose, and the purpose is to prohibit discrimination





2. Clothes serve as a proxy for race, age, creed




b) Prickly Pear Arguments

1. Just clothes are just clothes, not a proxy for anything, the statute should be ready broadly to effectuate purpose, but that purpose must be balanced against protection of property rights (categories should be interpreted narrowly) -- the duty of the court is to effectuate the statute to balance access against property rights

Practice notes:

1) Always introduce yourself

2) Always say what you want

3) Always tie an argument to a specific rule (statutory interpretation)
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