Property Notes

GO FOR ALL ISSUES – is this California?  Did I talk about termination, call interests by 

their full names, call implied reciprocal appurtenant negative easement, etc.?

Property disputes involve the relative claims of persons with respect to things

SUBSEQUENT POSSESSION
Acquisition by Find


Hierarchy of Claims: True Owner (TO) > F1 > F2 > F3
Absent TO, claim of F1 dominates all others, although courts will usually 

favor an honest F2 over a wrongful F1.  Finds on private land or in houses, as opposed to public property or places like malls, will more often go to owner of land/house – murky point of law.

Armory v. Delamirie (boy finds jewel, has it appraised, jeweler – bailee – 

steals it: court gives boy value of jewel - 108) 



Hypo: suppose TO arrives after judgment, can TO sue – 

boy for the money?  If boy did not display appropriate level of care 

for the jewel, then yes; but here, he did

jeweler for the jewel?  If TO had given boy jewel as bailee, then no; for finder boy, answer likely yes – thus, jeweler at risk of double liability (loss of money to boy and jewel to TO)

Best solution to avoid this strange problem: if courts made the jeweler give the jewel back rather than money (when possible); then TO can sue boy for return of jewel and jeweler for nothing.

Anderson v. Goldberg (men trespass and log, take logs to mill, mill steals 

them: court gives men logs back - 110)



Hannah v. Peel (soldier finds brooch in house, gives to cops, cops give it 

to owner of house, soldier sues for it back: court gives it to soldier – perhaps because he was honest and gave it to cops? - 111)
Adverse Possession
Interest Acquirable.: A can only acquire an interest in the land equal to what TO, 

whoever is in possession when A comes, has.  E.g. if TO has a life estate and B has the reversion, and A acquires under TO, then A only gets the life estate TO had and still must leave upon TO’s death, when B takes possession.  E.g. if TO has fsa, then grants life estate to B then reversion to C, and A moves in under TO, then after period, A acquires fsa.

Four Factors:

1)   Actual entry – possession exclusive of owner, physically on property

2)   Open and Notorious – presence would be obvious to attentive owner

3) Adverse – (a) claimant does not have permission from owner, and (b) claim is contrary to that of owner – claimant must have intent to claim land as his own: most states require objective proof of contrary claim, but often secretly mean good faith; few states require bad faith 

i.
Objective – acts/words of claimant can objectively be examined to show his intent to claim property as his own

ii.
Subjective – claimant must prove intent beyond acts/words

1. Good faith – claimant must believe property is his 

2. Bad faith – claimant must know it’s not his property

4) Continuous during statutory period – but if property were beach house, 

then claimant would only need to be there during summer or whenever an owner would usually use the property.  For true owner to eject claimant, he must file a court order in most jurisdictions, not just call cops, although some jurisdictions allow him to merely act as owner again.



Van Valkenburgh v. Lutz (guy works property as fruit stand: court says he 

didn’t actually enter as he didn’t cultivate the entire property, dissent counters that he substantially did and that it’s a question of fact anyway; court says claim wasn’t adverse as he didn’t actually intend to claim the land, and for one thing he had bad faith but should’ve had good faith, and for another thing it’s the opposite, dissent counters that he did and that majority is dumb - 129)

Property Taxes: statutory modification of common law: some western states 

require that claimant pay property taxes

Amount of Land Acquired: claimant only gets title to what he physically used 

(maybe also easement by prescription?)

Color of Title: part of Adversity.  Exists when claimant has a document 

(e.g. title, will) that gives him ownership of the land, but the document is wrong or incomplete.  Courts will grant claimant physically possessed land but also all other land described in the document, as it has been constructively possessed.  However, areas claimed through color of title and actually possessed by claimant must be proportional, else he only gets what he possesses.  But TO’s true deed trumps A’s color of title if he comes in before end of statutory period: TO > A1 > A2 – S11
Tacking: As long as there is some privity, A2 can tack A1’s time on the land onto 

his own so that the clock keeps running even though A1 passed ownership on to A2.  Same thing is true for TO, as A’s claim keeps running against the land even though O2 acquires the land from O1 during the period – O2 acquired an ailing title.  Tacking can occur even if the deed/will didn’t describe the land in question but was meant to.


Howard v. Kunto (privity doesn’t need to be super close, just something; where A 

has deed to L, but thought it was for M, and takes M for statutory period, then A gets M as well - 153)
Doctrine of Relation Back: Once adverse possession is achieved, courts declare 

that claimant’s ownership “relates back” to when statute started counting.  Liabilities from then still fall on O, but A gains any advantages.  But also O can claim fair rental value for land for any statutory time within five years of his suit.  E.g. 1980 period ends, O sues in 1981 for rental value, A must pay rent for 1976-1980.
Disabilities: If O is an infant, of unsound mind, or in prison at the time when A 

moves in, then clock doesn’t start ticking until that first disability is gone, but any future disabilities (i.e. child turns retarded) are tough luck.

Estoppel: If claimant, during statutory period, promises owner that he will never 

claim adverse possession, then he is estopped from doing so.  But if the statement is made after statutory period, then it is meaningless

Innocent Improver: most states force a conveyance if A accidentally improves B’s 

property, but not if improvement is too big or A did it intentionally, in which case it just gives the improvement to B.

Environment: Adverse possession is bad for land that is being kept as 

wildland in conservation land trusts.


Adverse Possession of Goods: discovery rule: if an owner diligently seeks 

recovery of lost/stolen goods but cannot find it/them or discover the identity of the possessor, then the statute of limitations won’t begin until it/they/he/she is discovered.


Policy Question: all is good (discuss what and why), except: Adverse should be 

good faith only as, despite desire to increase land use and help homeless, state shouldn’t encourage stealing as means to solve it, but build shelters for homeless, and days of old west and endless land are over – no more surprises for owner; Continuous: always must file court order to eject claimant/quiet title – so many barriers to claimant already, either he has good case, or court will quickly boot him, either way it’s safer in court; Property taxes: claimant must have to pay them as proof of good faith; Disability: allow subsequent disabilities to count – expand to anything that involuntarily prevents owner from being attentive.

ESTATES
Inheritance

Order: heirs have no interest until the person dies.

1. Issue take to the exclusion of others: spouse, children natural and adopted, grandchildren (if a child is dead, then his kids take for him)

2. Ancestors: parents, grandparents

3. Collaterals: siblings above all, nephews/nieces, aunts/uncles, cousins

4. Escheat to the state

Quanta of Estates

Alienability: You can’t give more than you have: life estate holder leases to tenant 

then dies – lease ends at death because lifer had only life estate to lease


Order of Quanta: fee simple, fee tail, life estate, leasehold.  Any interest of the 

same quantum but of lesser duration is a half-step lower.

Fee Simple: “to A and his heirs.”  A owns, possibly forever, can transfer the 

property to whomever he wants, can do whatever he wants.


Fee Tail: “to A and the heirs of his body.”  A owns, possibly forever, can only 

transfer property to his blood heirs.  Present possessor only ever has life estate.  When line dies out, property reverts to grantor or B.  Outlawed in all but four states.  In some states, a modern will seeking a fee tail is treated as granting fsa to A, even if there is a B in case A has no issue.  In others, if there is a B, it grants fsd to A so long as A has issue: if A does, then fsa; if A doesn’t, then B takes.


Life Estate: “to A for life…to A for her use and benefit.”  A owns for life of A or 

of another (pur autre vie).

Leasehold: “to A for 5 years.”  see below.  A doesn’t own property.


Defeasible for A/O:
fsd – determinable “so long as” – automatically expires: 

O = Transferor
gives O possibility of reverter




fsscs – subject to condition subsequent “but if” – must be 

exercised: gives O right of entry

Defeasible for A/B:
fsd – determinable “so long as” – automatically expires: 

B = Transferee
gives B executory interest





fssel – subject to executory limitation “but if” – 

automatically expires: gives B executory interest





subject to partial divestment: vested, but others might come 

and join you on the line: “to A’s kids” and one alive



Difference between fsd and fssel only ever matters if grant violates RAP, 

when fsd A/B becomes fsd A/O and fssel becomes A in fsa

California: killed fsd with possibility of reverter for A/O and made it fsscs with 

right of entry; killed executory interest and made it right of entry

Future Interests

Language of grant: statements of purpose don’t matter.  Covenants can help you 

get damages/injunction, but not reclaim land.  Condition subsequent gives right of entry.  Automatic termination gives possibility of reverter.

Mahrenholz v. County Board of School Trustees (doubtful language on 

grant “to be used for school purposes only; otherwise to revert to O”: fsd or fsscs? Court says fsd - 242)



White v. Brown (O says don’t sell my house, but is grant life estate or fsa? 

Court says fsa with restraint on alienability so that’s struck and can sell; dissent says that’s not true to O’s intent, rather life estate so restraint is okay, as only on life estate and not on fsa - 221)



Mountain Brow Lodge IOOF v. Toscano (“restricted for use of A only”: 

court says okay to restrict who uses land; dissent says to restrict use to A only is to violate rule furthering alienation - 251)
Reversion: held in O.  Created when interest of lesser quantum given. 

E.g. O holds in fsa, gives A a life estate – O has reversion.


Possibility of Reverter: held in O.  “so long as” – automatically comes into 

present possession – ends fsd


Right of Entry: held in O.  “but if” – must be exercised – ends subject to condition 

subsequent – statute of limitations on exercising right of entry


Executory Interest: held in B.  “so long as, then to B” or “but if, then to B” – 

automatically comes into present possession – 

ends fsd/fssel: cuts another short, know who B is.


Shifting: a transferee stands to lose the property


Springing: the transferor stands to lose the property


Remainder: held in B.  “to B….?” – doesn’t cut another short – two kinds:



Vested – know who and no condition precedent to B (except A’s death)




e.g. “to A for life then to B”

       “to A for life then to B, but if B doesn’t survive A…”



Contingent – don’t know who OR condition precedent on B – 

simultaneously creates reversion in O




e.g. “to A for life then to A/C’s heirs” where B = A/C’s heirs, 

contingent on class of A’s heirs not violating RAP




       “to A for life then to B if B survives A”,





contingent on B surviving A




alternative contingent remainders:



 
        “to A’s kids if they survive A, else to B”

Alienability

Def.: alienable = sell, devisable = will, descendible = heirs

Poss. of Rev. & Right of Entry: old rule says no, modern trend yes

Trust

Another idea
RAP applies



Swanson v. Swanson (one-ninth interest - 288)

Rules Furthering Marketability

Merger: If a life estate and the next estate come into one person’s hands, the lesser 

estate merges into the larger.


Rule of Convenience: When one class member is ready to take possession, class 

closes to new members and no one else can join the class.

Doctrine of Destructibility of Contingent Remainders:
dead – know



Remainder is destroyed if it doesn’t vest by the end of preceding estate


Rule in Shelley’s Case: 




dead – forget 



If one grant gives A a life estate and A’s heirs a remainder, then the 

remainder goes instead to A in fee simple.


Doctrine of Worthier Title: 




dead – forget



If O grants remainder to O’s heirs, then the remainder becomes instead a 

reversion for O.


Rule Against Perpetuities: must vest (not necessarily take), if at all, w/in 21 yrs 

(plus 9 months) after death of validating life (life in interest at interest creation – death of testator, if will).  Does not apply to interests created by remedying RAP violations.  Interests retained by O are automatically okay under rule.  For corporations, no validating life, just 21 years.  USRAP says no RAP for options, donative transfers (CL says for all transfers) or commercial transactions, and uses wait-and-see.

Classes: all of class must vest w/in timeframe or else the whole class 

violates the rule; all of class must be alive at interest creation if that class is to be a validating life.



Remedy: strike offending language – watch out for the new reversion or 

possibility of reverter or right of entry created by this!  Although, some states demand cy pres – change 24 years to 21 so no violation, or assume 80 year olds can’t have kids, or that spouse = current wife only.  USRAP uses wait-and-see approach, but different, in that it’s wait-and-see for 90 years, not infinite; thus even then it might vest within 90 years or VL + 21.  Other states abolished RAP and allow complete dead hand control.



Subversion: get around the rule by using two documents – two ways.  

First, give fsa to B, then have B give fsd to A.  Second, give fsd to A, then give poss. of rev. to B.



Jee v. Audley (even 70 year olds can have babies - 306)



Brown v. Ind. Baptist Church of Woburn (RAP violation led to new poss. 

of rev. dating back 100 years but not subject to RAP; showing how RAP violations can make crazy inheritances down the line - S53)



City of Klamath Falls v. Flitcraft (if a corporation has a possibility of 

reverter and then dissolves, its former owners take over the poss. of rev. instead - S69)



The Symphony Space, Inc. v. Pergola Properties, Inc. (for corporations, 

there is no validating life, just 21 years - 313)

My ideas for reform: no reversion to O if A’s life estate ends early due to waste – 

rather just accelerate next interest; allow only reversion, right of entry and remainder (no poss of rev. or exec. int.); allow only fsscs and fss-right of entry (no fsd or fssel-automatic); keep RAP, but use cy pres, no wait-and-see; make reversion, right of entry, and vested remainder also subject to it, except that they must take possession w/in timeframe (except 100 years for leases), not just vest – because they’re already vested; VL must be grantor/ee or one necessarily implied; no charity exemption, just 21 years for corps/orgs (except 100 years for leases)

CO-OWNERSHIP AND MARITAL INTERESTS
Tenancy in Common (TIC)

Def.:
1) default form of co-ownership



2) each tenant can transfer (alienable/devisable/descendible)



3) undivided equal proportion share in entire property (unity of 

possession only)

Joint Tenancy (JT)
Def.:
1) must be specifically declared (“to A and B as joint tenants” – some 

    states require “to A and B as JTs with right of survivorship”) – old CL   

    didn’t allow A who owned in fsa to grant to A and B as JT’s as no 

    unity of time/title, but new CL allows it.



2) each tenant has right of survivorship (not to heirs/devisees) (no probate)



3) unilaterally severable (A can transfer interest to X and back, thus 

breaking unities and making TIC) (if A, B, and C own as JTs and A conveys to D, then A owns as TIC with B/C who own as JTs; if D conveys to B, then B owns as TIC with B/C who own as JTs)



4) four unities:

a) time – each tenant acquired interest at same time

b) title – each tenant acquired interest by same instrument (never inherited (intestate succession)or gained by adverse possession)

c) interest – each tenant has identical interest in terms of proportional share and duration

d) possession – each tenant has right to entire possession

Riddle v. Harmon (Lady unilaterally severed her JT, making a TIC 

without the usual lawyer intermediary: court said okay: CA codified this ruling but added that if a JT is recorded then the severing document must also be recorded to be enforceable - 345)


Mortgages: A mortgages property to bank and then dies, leaving B

1) Lien Theory of Mortgages – no severance, B is sole owner after A’s death, bank loses interest/mortgage (most states)

2) Title Theory of Mortgages – permanent severance, mortgage destroys unities and JT, making TIC between B and bank at A’s death (few)

Harms v. Sprague (if A unilaterally mortgages the property, that doesn’t 

equal severance - 350)

Severance

Question: does conveyance of one tenant’s whole interest but for a shorter 

duration sever JT?  (e.g. A and B own as JTs, A leases to C)
S.77


No Severance: CA – if A dies before lease ends, lease ends and B takes alone.  If 

lease ends before A dies, then A and B own as JTs as normal


Permanent Severance: JT severed at time of lease signing as unity of interest is 

broken (A now only has reversion while B has present possession) – lease 

doesn’t end until it ends – A and B now own as TICs


Conditional Severance: if A dies before lease ends, JT permanently severed at A’s 

death, lease doesn’t end until it ends, and A and B own as TICs.  If lease ends before A dies, not severed.


Partial Severance: if A dies before lease ends, JT restored at lease’s end and lease 

doesn’t end until it ends.  If lease ends before A dies, not severed.
Partition

JT/TIC: right to partition (by sale or division of land; latter is in kind and 

preferred unless sale better promotes interests of parties) with proceeds to be divided between cotenants according to value they each put into the land.  Ouster can be achieved in two ways: if A tries to adverse possess the property (hard but possible; A acts as sole owner) or if A doesn’t allow B use of the property.  If A ousts B, B can sue for damages (fair market value times proportion of share) or injunction.  If A rents to C, B can agree to rental agreement and claim ½ of rental value, or sue A for ouster if C ousts A, or seek partition, from A or C, in kind or for rent.



Delfino v. Vealencis (partition in kind ordered even though it would create 

some difficulties because, on the whole, it better promoted the interests of all parties - 359)



Spiller v. Mackereth (no ouster if B doesn’t try to use property but merely 

demands rent from A who doesn’t pay it - 369)



Swartzbaugh v. Sampson (H leases land to C, W doesn’t want C there: W 

can’t cancel lease, but what can W do? a) seek division partition of property between W and C, b) seek rent partition between W and H, c) try to get C to oust her and then seek injunction or damages of ½ rent, d) affirm the lease and give C sole present possession and collect ½ rent - 373)

Maintenance, Taxes, etc.: if A is living on property alone, A doesn’t have to pay 

affirmative rent to B, but if A tries to charge B for routine maintenance costs then B can charge A rent.  Similarly, if A demands B’s help in paying taxes then B can charge rent but B must help pay taxes.  A has no right to B’s help for repairs and improvements, but A will get that value-added back if ever there is a partition or if B seeks rent from A.  Also, any amount that B would have to pay A for maintenance or tax help would be reduced by the value of A’s possessing alone.

Baird v. Moore (sole possessor A has no duty to maintain solely from own 

pocket, but can demand B’s help, and in that case B must pay, but an amount reduced by value of A’s sole use and occupation - S81)
Dower & Curtesy

Dower: widow gets for life 1/3 of each parcel of freehold land (JT not subject to 

dower, and no non-land interests) held by H and inheritable by issue.  

Widow has choice of dower or elected forced share.


Curtesy: widower gets life estate in all W’s property if living issue exists.


Both: both H and W must sign to release dower.  Only in six jurisdictions.

Tenancy by the Entirety (TBE)

Def.:    1) must be specifically declared (“to A and B as tenants by the entirety”)



2) for husband and wife only (5th unity is marriage)



3) right of survivorship

4) not unilaterally severable – only joint, clear language can sever



5) ½ of states have it – not in any community property state
Marital Property

Creditor Exemptions: 

Group I (3): no Married Women’s Property Act – husbands have all power 

except over W’s clothes/ornaments – but only in Massachusetts can H’s creditors get at TBE property 

Group II (5): each spouse’s interest in TBE property is subject to that 

spouse’s individual debts, subject to other’s right of survivorship (if creditor X goes for H’s property, X owns as TBE with W and if W dies then X has right of survivorship and becomes sole owner

Group III (12): creditors of either spouse can’t reach TBE property

Group IV (2): creditors of either spouse can reach TBE property

CP: creditors of either spouse can get at all CP.  



Sawada v. Endo (H gets in car accident, owes other driver lots of money, 

other goes after TBE property: court said other can’t as creditor only of H and not of H and W both: Group III Hawaii - 385)
Homestead Rights: homesteads are exempt from creditors unless both spouses 

consent (surviving spouse and minors can stay on homestead until spouse dies and minors reach 18).

Community Property (CP)

Def.:    1) only for husband and wife



2) in CP states, no TBE w/ right of survivorship, but can make CPw/RoS



3) not unilaterally severable, except if A gives his share to B



4) not unilaterally transmutable to JT or TIC (or vice versa)



5) not unilaterally partitionable 



6) CP = post-marriage earnings and profits from them; separate property = 

all pre-marriage property and all post-marriage gift/devise/descent and all profits from them – some states call profits from separate property CP as well.



7) either spouse can manage all property and maybe even sell personal 

property



8) any gift made by one spouse may be set aside by the other spouse


Mixing CP and non-CP before marriage: e.g. when house is bought w/ 1/3 down 

payment before marriage and rest paid out of CP later on.

a) inception of right – what it was at time of inception (e.g. separate)

b) time of vesting – what it is at time of vesting (e.g. CP)

c) pro rata – which contributed to it more? (CA e.g. CP)

Mixing CP and non-CP during marriage: during marriage, H uses $5k of his own 

money to pay down payment on house, then uses CP $15k to pay off.  Later house sold for $40k.  Who gets proceeds?  

a) $5k was gift to CP – all is CP

b) $5k was loan to CP – house is CP, H gets $5k plus interest

c) $15k was loan from CP – house is H’s, CP gets $15k plus int.

d) pro rata allocation – 5/20 of earnings are H’s, 15/20 CP.

Moving between CP and CL states: land follows law of state it is in.  Personal 

property remains what it was at acquisition (CP or not) and follows law of state in which owner died (but see rule of CA quasi-CP below).
Death/Dissolution of Marriage

CP: each spouse is free to convey ½ of all CP (only T, no O)


Elective Forced Share: TBE gives of ½ of all TBE and earned property no matter 

how long married.  Surviving spouse can elect forced share or take what was given in dead spouse’s will.  What is to be divided? a) all property, b) all property acquired during marriage, c) all earnings (no gifts, inheritance) acquired during marriage.  Contributions of working non-student spouse sometimes counted.



In re Marriage of Graham (majority said earning potential from gaining 

of MBA with spouse’s help is not marital property as it has no exchange value, is personal to holder, terminates on death of holder, and is not transferable: minority said it was as equity demands it as she invested in him in expectation of his higher future earnings - 401)



Elkus v. Elkus (celebrity status can be counted as marital property, 

especially if other spouse directly aided rise to stardom - 408)

Uniform Probate Code: sliding scale depending upon how long marriage lasted – 

3% for one year, 50% for 15 years – and augments estate to include life insurance, JT holdings, etc.

CA Quasi-CP: death: personal property wherever and real property in CA that 

would have been CP if dead spouse had been living in CA at property acquisition.  Divorce: personal and real property wherever.  This is an attempt to give migrators CA’s CP law benefits even when they move from or to CL states.  All jointly held property is presumed CP unless otherwise explicitly stated.  Either spouse can elect to have CA CP law rule over all property they hold at JT or TIC.  $ from one spouse to help student spouse finance education is loan to CP.

LANDLORD-TENANT LAW
General Terms
Def.: lease is both conveyance of property and a contract.  

Term of Years (TY)


Def.: “to A for 5 years/months/days/etc.”  Doesn’t end if L sells land.  Some 

states limit duration of lease.  No notice required for end of lease, as already specified.

Periodic Tenancy (PT)


Def.: “to A from year to year/month to month/etc.”  Doesn’t end if L sells land.  

Continues automatically until notice of termination – CL says never more than six months, but otherwise amount of time equal to duration of period – some statutes say yearly and monthly can end on 30 days’ notice, regardless of whether it’s first of month or not.


Implication: can be created by implication if rent is to be paid at certain periods, 

such as monthly, even though otherwise tenancy at will.

Tenancy at Will (TW)


Def.: “to A as long as I like.”  Can be terminated by either L or T at any time, 

though statutes usually require 30 days’ notice.  Ends upon death of L or T or if L sells the land.



Garner v. Gerrish (“to T for monthly rent as long as he likes”: court 

noted that if lease terminable by either L or T then terminable by both, thus TW, but rules according to modern trend that such a lease creates a life tenancy in fee simple determinable – ends at death, termination, no rent paid - 447)

Tenancy at Sufferance (TAS)

Def.: T hasn’t moved out at end of his lease.  Who, L or T1, has to evict T?

1) English rule – L has implied duty to give actual possession (L can more effectively evict than T1)

2) American rule – L has duty only to give legal possession (T1 has right to property and must protect that right; T1 could’ve put actual possession clause in lease)

Hannan v. Dusch (some courts go American, some English – 478)


Termination: T not a tenant, but not trespasser yet – L has two options:

1) evict T and recover damages (treat as trespasser)

2) consent to new lease (treat as tenant): can be express or implied – 

a. usually periodic w/ period of length of rental payments but maybe entire length (but not more than one year), at same rent and conditions

b. some states do this but double the rent by statute

c. some states instead call it tenancy at will and force payment of reasonable use value

Crechale & Polles, Inc. v. Smith (lease is 5 years at $1250/month, T asks 

for month-to-month extension, L rejects, T stays extra month, pays rent, L cashes check, T stays another month, pays rent and calls it final payment, L doesn’t cash, T tenders property for inspection, L refuses to take, L says when T held over new 5-year period began: court said T became trespasser when L rejected request for extension and L can’t later decide T should be tenant, then when L cashed first check he okayed that month’s extension and impliedly accepted month-to-month period tenancy - 451)

Defaulting Tenants

Abandonment: T vacates property without justification or intention of returning 

and T defaults in payment of rent.


Surrender: T’s offer of termination – must be accepted.  If accepted, T has no 

liability for future rent.  Abandonment is implied offer of surrender.  

Abandoning Tenant: L has three options if T abandons:

1) do nothing & pretend to collect rent still (minority of states allow this)

2) treat lease as over and retake (implied acceptance of surrender – T then not liable for rent after surrender, although might be liable for back rent – between last rent payment and surrender – and damages – difference between rent value and fair market value or T1’s rent value for remainder of lease plus L’s mitigation costs, if any)

3) retake possession for T and sublet to T1 – mitigate damages (then can charge T future rent also)

Self-Help: L retaking himself.  L used to be able to use self-help so long as with 

reasonable force (some courts say nonviolent, others may not be against tenant’s will).  Modern trend is no self-help (CA says no changing locks, cutting off utilities, removing tenant’s property, etc.) – use judicial means, such as summary proceedings (because maybe tenant has a legal reason to withhold rent) – but some states say only for residential leases as commercial lessees have equal bargaining power.  If lease includes forfeiture provision (“if you don’t pay, I retake”) then lease is subject to condition subsequent with right of entry in L.

Berg v. Wiley (no self-help such as changing locks on tenant - 501)

Mitigation: mitigation doesn’t usually work as implied acceptance of surrender.  

But does have L to mitigate damages, such as by releasing?

1) yes – majority [CA] (most put burden of proof on T, but some put it on L, but no duty ever to mitigate if T has power to sublet/assign)

2) no – minority (still allows mitigation, though)

Sommer v. Kridel (L has burden of proof as can prove better - 509)

Whitehorn v. Dickerson (no duty to mitigate - S.99)


Pro Mitigate



Con Mitigate


Minimizes vandalism


T can’t put duty on L by T’s breach


Maximizes efficiency


T bought interest and L can’t mess 

Fairer





with it

T doesn’t want his interest anymore
Encourages abandonment






L shouldn’t have to put up with a 

perhaps worse T1

Security Devices: security deposit – CA law says must be refundable, for 

unfurnished dwellings 2 months’ rent and for furnished 3 months’ rent, after termination must refund all within three weeks else can keep some but only to repair extraordinary damages/dirtiness and must give reasons in writing.

Subleases/Assignments

Def.: if T sublets, T becomes T1’s landlord.  Subletting is anything less than 

assignment – giving it all (minority of states even calls retention of right of entry enough to make sublet, other minority courts look at parties’ intentions and ignores what was given).  

Ernst v. Conditt (follows intent of parties test instead of whether entire 

interest was transferred or not - 482)
Landlord’s Permission: T can sublet to anyone if lease doesn’t prohibit it in 

commercial leases.  For commercial and residential leases, if T needs L’s permission, he needn’t give a reason for wanting to sublet/assign (minority says he does, i.e. wants to make $ off increased rent).  Majority says L can deny permission arbitrarily without reason, minority says L must give permission for commercial properties unless he has a commercially reasonable reason to withhold it.

Kendall v. Ernest Pestana, Inc. (unreasonable denial of L’s permission 

acts as restraint on alienation: reasonable grounds include fear that it’ll affect T’s ability to pay, but can’t be general financial interest: CA later codified this ruling for commercial only - 490)



Funk v. Funk (for commercial property, L’s denial of permission must be 

commercially reasonable, such as don’t trust T1: dissent says not restraint on alienation because it’s only a lease, new rule creates litigation as reasonable denial must be defined, and L relied on old rule in this case and new rule shouldn’t be retroactive - S. 93)


Privity and Liability: T owes L directly, even if L says sublease/assignment is 

okay – doesn’t transfer all liability to T1.  

Privity of Contract (PC): two contracting parties or third party beneficiary 

(liable to L).  If T sublets or assigns, he has PC with L and with T1 (T1 owes T owes L).

Privity of Estate (PE): between L and tenant with largest estate (liable to 

L).  If T sublets, he has PE with L, not T1 (T owes L).  If T assigns, T1 has PE with L, not T (T1 owes L).



T3:  L leases ( T assigns ( T1 assigns ( T2 assigns ( T3 – then breach:

T liable as PC to L at time of breach

T1 liable as PC to L at time of breach as L was third party 

beneficiary to T1 and T’s promise 

T2 not liable as no PC or PE at time of breach

T3 liable as PE to L at time of breach

Thus, T3 owes T1 owes T owes L.  T3 primarily liable, though.

Duties


Maintenance/Repair: L usually has duty to maintain/repair, but old rule says T. 


Waste: T has duty not to commit waste (substantially change premises – usually 

read to be for the worse only – attempting to fix but actually harming a little isn’t really considered waste).  Affirmative waste is always bad, but involuntary waste (failure to act in face of duty) may be excused.  If building destroyed, lease ends if for building and not land.


Actual Eviction: if L evicts T, T doesn’t need to pay future rent.


Retaliatory Eviction: forbidden in most states.  Common method: rebuttable 

presumption of retaliation  if shortly after IWH/IWQE/etc. claim (slowly dissipates over time).  Look at L’s motives.  Good reasons include taking unit off the market, etc.

Edwards v. Habib (helps protect Ts who police housing codes - S.137)

L’s Liability for Personal Injury on Premises: old rule said no liability.  Then 

exceptions started (common areas, housing codes, etc.).  New rule says L has reasonable duty of care.  CA for a while had strict liability for L, but reversed that.  Exculpatory clauses (waiving L’s liability): some jurisdictions invalid, others okay – depends on bargaining power, what L knew about premises, etc. – usually not for residential leases but okay for commercial leases.

Peterson v. Sup. Ct. (reversed CA’s previous strict liability standard in 

favor of reasonable duty of care - S.105)

Implied Warranty of Quiet Enjoyment (IWQE)


Old Rule: only applied if T physically evicted.  IWQE was an exception to the 

covenant independence doctrine (if L breaches, T can sue for damages but can’t withhold rent).  American Rule of TAS and following for actual possession vs. title only: if T learns, after lease is signed but before T moves in, that L doesn’t really have ownership, or L has already leased to another T, etc., then T can cancel the lease; but if T has moved in already, then can only cancel if actual problem arises.


New Rule: CA has IWQE – breach of IWQE is seen as constructive eviction as no 

more consideration anymore.  Important for commercial leases as they usually have no IWH.  Some jurisdictions hold L liable for noisy neighbors, etc. (act/omission) but others don’t (not L’s fault) – does L get to have notice or time to fix?  T has two choices: 

1) T can vacate, not pay rent, and sue for damages & upped rent at new place, but must vacate w/in reasonable time, else (4)

2) T can remain and pay rent and sue for damages/injunction 

3) T can remain and not pay rent (IWQE not waived) then pay back rent minus damages, plus future reduced rent (modern trend) 

4) T can do nothing and waive IWQE – T must pay L rent, minus damages)



Reste Realty Corp. v. Cooper (commercial offices repeatedly flooding 

during heavy rains and L repeatedly doesn’t fix, despite clause that T had inspected premises this wasn’t something one would reasonably see - 522)



Bruckner v. Helfaer (guy sues for noisy neighbors causing breach of 

IWQE and L not doing anything: court said okay - S.115)

Implied Warranty of Habitability (IWH)
Old Rule: caveat lessee – no liability.  Slowly eroded by exceptions…L has duty 

to disclose latent defects not easily found by inspecting T, not to fraud, to maintain common areas, and IWH/QE for short-term furnished leases.  


New Rule: not in all jurisdictions and not for all residential leases.  Usually for 

residential leases only (although some jurisdictions have similar implied warranty of suitability for purpose for commercial leases).  Can be raised in summary proceedings in CA.  IWH can’t usually be waived (not just an implied bargain but protection of consumers, and waiving transfers costs of health/safety risks to public, when L should bear them) and applies even if L didn’t know of breach or have time to fix it (although Peterson above questions this – not fair, and avoids litigation).  Breaches materially affect health and safety (housing codes offer guidance).  T can raise IWH in good or bad faith (just couldn’t pay but now claims IWH).  T has duty to mitigate and to notify L of breach.  If T loses, T owes back rent, and if L wants to evict, can.  If T wins, T can terminate lease.  Remedy:

1) T can vacate, not pay rent, and sue for damages & increased rent at new place

2) T can remain and pay rent and sue for damages/injunction

3) T can remain and not pay rent (IWH not waived) then pay back rent minus damages, plus future reduced rent

4) T can repair and deduct cost of repair from next rent payment (usually has a maximum amount though and once per year)

Damages for breach of IWH (rent = $200, frvin = $250, frvunin = $100):

a) fair rental value inhabitable minus uninhabitable (damages = $150 ( reduced rent = $50) – preserves benefit of bargain of original rent and doesn’t allow T and L to bargain for uninhabitable places (L trying to discount instead of fixing)

b) rent minus fair rental value uninhabitable ($100 ( $100) – lets you waive IWH as can discount crappy places – used by CA

c) “percent diminution approach”: rent multiplied by (frvunin/frvin = damages) ($120 ( $80) – allows court to decide what a fair percentage reduction in the rent is, given condition of premises



Ingalls v. Hobbs (first case of IWH: only for furnished dwellings for 

short term leases - S.103)



Green v. Sup. Ct. (times have changed as tenants aren’t farmers but 

consumers, IWH is efficient, and, really, otherwise no enforcement of housing codes - S.117)

Hilder v. St. Peter (old lady in eroding house does (4): court gave (a) and 

also tort damages but appeals court reduced to (a) only - 533)



Knight v. Hallsthammer (remaining on premises doesn’t waive IWH and L 

doesn’t get time to repair - S.127)

Illegal Lease: DC courts.  Before IWH leases for property that violated housing 

code were illegal and T doesn’t have to pay rent except for reasonable value of property given condition.

Rent Control

Pro: helps the poor keep their houses, keeps areas diverse and not gentrified


Con: inefficient, decreases supply, deceases quality


Berkeley: fixed rent increases for remaining tenants, rents can be changed to 

whatever upon vacancy

SERVITUDES
Definition

Appurtenant/In gross: appurtenant = holder as owner of land (runs with land).  in 

gross = holder as individual/organization (no dom. ten.).  If multiple holders of an easement in gross, they must act “in stock” – as one person.

Miller v. Lutheran Conference (Lake Naomi: easement in gross devised 

and descended to many people: they must act “in stock” - 824)

Affirmative/Negative: affirmative gives holder right to do something on another’s 

land.  Negative gives holder right to stop other from doing something.  There are only four kinds of negative easements: light, air, building support, and free flow of water.


Benefit/Burden: benefited land = dominant tenement.

Burdened land = servient tenement.


Profit: like an easement.  Right to go on land and take stuff from land (logging, 

hunting, but mining governed by other rules).


License: permission for stranger to come onto land (guest, etc.) Revocable at will.


Defeasible Estates: different from servitudes because remedy for breach of 

servitudes is damages/injunction and for defeasible estates it is forfeiture.

Notice

Types: actual (knew) and constructive (should have known), inquiry (should have 

asked) and record (should have looked at county records).


Record acts: bona fide purchasers who purchase (not donee or heir) serv. ten. 

without notice take free of easement.  Mostly an issue for neg. easements.  Method of state encouraging people to record property interests.


Race-Notice Statute: different kind of statute where bona fide purchaser may still 

have to take with easement if he doesn’t record his deed before the holder of the easement records his interest.

EASEMENTS
Definition
Def.: Same as right of way.  Can be forever – no RAP.  

Easement implied by grant: O grants neighboring lot to A but sewer lines A uses 

run under O’s property.


Easement implied by reservation: O grants neighboring lot to A but sewer lines O 

uses run under A’s property.  Some courts require that these be necessary.


Conservation Easements: they’re actually restrictive covenants running with the 

land, not negative easements – they aren’t allowed under CL but under statute.

Creation


Express: must be written as per Statute of Frauds – “I grant easement appurtenant 

to B.”  Some jurisdictions (CA) allow grantors in a document giving their interest to another to reserve an easement in favor of a third party, others don’t (require two-step process, such as first grant easement to C then sell to B, or sell to B with reservation in self and then grant reservation to C).  


Willard v. First Church of Christ, Scientist (CA allows third party 

reservations - 785)

License: two ways:


License coupled with an interest can become irrevocable - e.g. profit 

holder can gain an irrevocable license to go on land because the license to go on the land is tied to the interest in the profit.



Estoppel – not all jurisdictions permit this – B can’t say okay then revoke




Holbrook v. Taylor (A wants to use B’s road to get to the house A 

is building, B says okay – license, A finishes his house, B demands money for easement: court said estoppel - 791)

Implied by Prior Existing Use: Quasi-easement.  PEU must have existed before 

division of land, been apparent or known to parties, and reasonably necessary to use and enjoyment of claimant’s property.

Van Sandt v. Royster (court found PEU for sewers and had broad 

definition of inquiry notice - 796)

Implied by Necessity: always appurtenant.  Division of land must be the cause of 

the necessity – it is not enough just that there is a necessity.  Mere convenience is not enough – some courts require you to build a bridge before they grant you an easement, others say that’s unreasonable.

Othen v. Rosier (guy driving on other’s property didn’t prove that 

necessity arose when his property was split off from other’s - 802)

Prescription: like adverse possession but easement acquired through use, not 

possession.  Use same adverse possession test (western states pay taxes for value of easement) but a minority of jurisdictions add fifth element: acquiescence – prescription only if O acquiesces – “no trespassing” sign destroys acquiescence and prescription.  These jurisdictions retain the Fiction of the Lost Grant: court imagines that the grant of easement was lost even if it can be proven that there was no such grant or there is a contradictory grant.  Majority rejects Fiction and fifth element, saying that if a “no trespassing” sign is ignored, prescription can result.  CA is in majority but has statute saying that posting “right to pass by permission” every 200 feet precludes prescription.  

Exclusivity is required but different: so long as the claimant uses the easement and doesn’t think his use is dependent upon like right in others, it is okay for others to use it as well (e.g. common driveway).  Claimant can also be the public as opposed to any one individual – sometimes an individual needs to prove that he’s distinct from the public to get an easement just for him.  

Negative easements can’t arise through prescription.  Doctrine of Ancient 

Lights (in U.K. only) allowed negative easements to arise by prescription for air and light only.

Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc. (Eden Roc 

claims prescriptive negative easement of sunlight: court says no as doctrine of ancient lights not followed in U.S. - S.179)

Scope

Def.: easements can’t be expanded to increase burden on serv. ten. beyond scope 

of intent of original parties, who are perceived to have contemplated any reasonably foreseeable development of dom. ten., although this can be rebutted (e.g. future development of housing development could be seen as not contemplated if cost of easement was very small).  Holder of easement has duty to maintain it.  



Cox v. Glenbrook Co. (easement of forest road was limited to residential 

use but didn’t specify number of residences and thus could be used for development, and dirt road could be paved as an improvement, but road couldn’t be widened from one lane to two as that was beyond the scope: court won’t say if development of 40 homes would be expanding scope beyond original intent - S.185)



Penn Bowling (owner of dom. ten. bought adjacent lot and wanted to use 

easement road for access to that lot as well as dom. ten.: court said expansion of scope and no good as new lot would also become dom. ten. - S.190)

Assignability

Appurtenant: same rules for positive and negative easements, for damages and 

injunction.  Benefit of easement runs with land to possessor of dom. ten.  Burden runs with land to possessor of serv. ten. unless recording act prevents.  Adverse possessors are possessors for these purposes as they can only acquire what was there.  For adverse possessors who haven’t acquired title yet (or lack proper adversity, etc.), whether possessor is meant to mean actual or legal (title holder) isn’t clear: if actual, both claimant and true owner can sue; if legal, only true owner can sue.


In Gross: assignable if that was intent of creating parties, but not if easement is for 

recreation (hunting, fishing, camping, etc.).

Termination
Natural Termination: easement was only ever created for a specified time.


Waiver: holder of easement waives it or acquiesces in breaches.


Estoppel: holder of easement says he won’t use it and other relies.


Abandonment: if holder acts to abandon easement with intent to abandon – 

difficult to prove as mere nonuse is not abandonment.

Merger: if titles to dominant and servient tenements come to be owned by same 

person, then the easement is extinguished.

Reverse Prescription: owner of servient tenement blocks use of easement for 

period of statute of limitations.


Necessity: if the necessity ends, then so does an easement implied by necessity.  

But PEU doesn’t end if any necessity ends – it goes to enjoyment.

REAL COVENANTS & EQUITABLE SERVITUDES

Definition
Covenants: covenants running with the land are either RC or ES depending on 

how they are enforced.

Real Covenants (RC): at law – damages (which can be assessed against all 

property of breachor, not just the burdened land).


Equitable Servitudes (ES): in equity – injunction (suit must come within statute of 

limitations period).

Planned Communities: covenants are often used to create planned communities.  

Covenants can be exclusionary (but not race, religion, etc.) – gated community – can be in leases (CC&R’s), used to preserve open space, have affordable housing.

Contract Law: if A sues B (original covenanters) then it is under contract law.  

Suits by or against subsequent owners come under property law.

Like Landlord/Tenant Law: vertical privity is like privity of estate – rules much 

the same except for ES don’t require PE and for benefit to run, rule is different: no VP/PE requirement.  VP is like assigning, not just subletting.


Restatement Third: abolishes HP and touch and concern (instead of T&C, does 

covenant go against public policy?).  VP not required for negative covenants.  Burden runs to adverse possessors as well.  If landlord has covenants to fulfill, his tenants only have to perform covenants that are more reasonably performed by them.  Life estaters only ever have to pay damages no more than value of their interest.


Policy Question: Easements – Creation:: express: allow creation in third party, as 

why not?; license: estoppel okay as fair; necessity: no bridges; prescription: just as CA – Enforcement:: notice: race notice, as fairer – Scope:: same – Termination:: same.  Covenants – make RC/ES same for all, as why difference based on how sued upon? – Creation:: common scheme: okay, as fair; third party beneficiary: okay, as fair; implied reciprocal promises: okay, as likely intention of parties – Enforcement:: assignability: runs to adverse possessor if successful, as acquired same title; legal/actual possession: legal as adverse possessor shouldn’t be able to sue on something he doesn’t yet own; HP/VP: no, as notice requirement protects; T&C: not as is, rather “something reasonably expected to go with ownership of the land?”; notice: race notice, as fairer; L/T: as Restatement 3rd, as more efficient allocation of burden; Life estaters: same as L/T – Scope:: same – Termination:: re-recording act: good, as ensures continued desire for it; subdivision votes: majority rules, not 80%, as allows future to choose and not be bound by past owners.

Creation

Goal: to allow landowners to make covenants but protect subsequent purchasers 

of the land to take with surprise liabilities that don’t touch and concern land or because purchaser had no notice.  For C to sue D, must prove creation, intent of A/B, touch and concern, HP, VP, and notice.

Express: “I promise for me and subsequent owners to run with land.”  Original 

covenant must be enforceable under contract law: consideration, devisee/purchaser not heir.  RC – express only; no license, implied PEU or necessity, or prescription.  ES can be express or implied by common scheme.

Common Scheme: ES can be implied by common scheme (but CA and MA express only, unless common scheme recorded as covenants running with the land in recorder’s office).  Common scheme must have existed prior to sale of first lot, but the scheme can be retroactively proved by showing subsequent deeds carrying covenant even without pronouncement of plan before sale.  Homeowners and developer can sue other homeowners under common scheme either as third party beneficiaries (sometimes) or as holders of an implied reciprocal negative equitable servitude (if negative, as was in Sanborn). In CA/MA, no implied reciprocal promises and thus if B has no covenant in his deed, he takes free of implied promise upon which A or developer could sue him, and thus takes free of covenant; but if B has covenant in his deed then A can sue as third party beneficiary.  Third Party Beneficiaries can sue in most states but not in some (such as NY, analogizing because easements can’t be reserved in favor of third parties, neither can covenants).

Sanborn v. McLean (only half of 86+ lots had covenants in the deeds but 

court saw a common scheme nonetheless: how can purchaser A sue subsequent purchaser B?  A expressly promised developer in deed and court reads that developer thus impliedly promised back for all other lots, including B’s lot: when B buys from developer later, his lot was already impliedly promised to A - 870)



Snow v. Van Dam (MA case – like CA – with no common scheme 

implication, so no implied reciprocal covenant: A promises to developer expressly but B’s lot doesn’t get the implied reciprocal covenant through developer: when B promises expressly to developer, court can read that as A being a third party beneficiary to it and thus A can enforce B’s promise: but if B didn’t have covenant in his deed, then no implication and no third party beneficiary, thus B takes without covenant - 871)

Intent: what was intent of parties? (e.g. in gross or run with land)

Touch and Concern: for the burden on RC/ES’s to run, the burden must touch and 

concern the land.  For the benefit on RC/ES’s to run, the benefit must touch and concern the land, and in some jurisdictions so must the burden.  Question: is it something a purchaser would reasonably expect to pass with ownership of the land?  E.g. good = keep property in good repair, pay homeowners association dues, no businesses on land; bad = pick up my groceries, iron my shirts



Caullett v. Stanley Stilwell & Sons, Inc. (covenant to allow only seller to 

construct house on the lot: court said not enforceable as benefit doesn’t run as the burden doesn’t touch and concern the land – service for an individual, not something tied to land - 888) 


Horizontal Privity (HP): required for RC only as ES accomplished its goal 

through notice requirements.  CA says no HP.  Required for burden to run and courts are split on whether required for benefit to run (Restatement First says no).  A/B can’t be mere neighbors where A grants covenant to B, but must have HP.  Most jurisdictions allow any one of three kinds:

1) landlord/tenant only

2) mutual privity – any A/B who have same interest in land as owners of respective lots and not as individuals

3) successive privity – any A/B who are grantor/ee, even if interest in land is not the same, where the covenant is made at the time of grant (MA doesn’t allow this kind)

Can be artificially created between neighbors X/Y if X transfers to Y and Y transfers back with the covenant, creating successive privity.


Vertical Privity (VP): required for RC only as ES accomplished its goal through 

notice requirements.  Required for burden to run: purchaser or devisee (not adverse possessor or heir) who is successor to entire interest of covenanter (fsa ( fsa, not 20 acres ( 20 acres).  Also required for benefit to run but test is relaxed (fsa ( life estate is okay).

Old Dominion Iron & Steel Corp. v. Virginia Electric & Power Co. (OD 

leased lot from city, which had covenant with V that V would allow access over bridge: V didn’t: OD sued V: court said okay as relaxed test for benefit to run from city to OD was met - S.209)


Notice: only for required for burden to run (burdened guy already promised, why 

does he care who benefits?): RC – recording act may protect bona fide purchaser, ES – purchaser (tenant yes, but not donee) must receive notice.

Sanborn v. McLean (inquiry notice requires purchaser to be aware and 

notice if there is a common scheme and if so then must look at the record office to see if those deeds have a covenant and thus even though his deed has no covenant there might be inquiry notice – although very wide definition here - 870)

Scope: same as for easements mostly – what was intent of original parties?  



Crane Neck Ass’n v. New York City (covenant for single family dwelling, 

group of retards moves in: court says retards are not a single family but allows them to stay anyway as public policy wants housing for retards - S.225)


Assignability: RC/ES are assignable same as easements (see above), except RC 

has no adverse possessors as no VP.

Termination


Same as for Easements: natural termination, waiver, estoppel, abandonment, 

merger.


Laches: if suer waits too long, laches might bar him from suing.  Laches are 

like a statute of limitations which bars suit after a time period, but can bar suit before that time if suer has waiting an unreasonable period and a suit would work a forfeiture for the one being sued.

Re-recording Acts: some states require re-recordation every now and then – often 

30 years – or else they terminate.

Subdivisions: covenants can be terminated after 25/30 years by majority vote 

(Uniform Planned Community Act – 80%).


Overruled: courts won’t enforce covenants that have been judicially or 

legislatively outlawed.


Changed Conditions: courts won’t enforce covenants if conditions have changed 

so much that the intended benefit can’t be achieved – although they’re more likely to grant damages (covenant) than an injunction (ES).

