Real Property Transactions – Hansen – Fall 2002

Exam is 3 hrs, open book. Real world thinking emphasized; don’t have to memorize cases or statutes. Go through the questions in the reader. NB- mistakes that young lawyers make- process the material practically: ask how do I use that rule, why does it matter. A business owner will ask what can I do, their approach is all that is not prohibited is permitted.

I. Brokers

A. Role

1. A broker is a go between, passes information. An “honest broker” may have an interest but not a hidden interest; doesn’t distort parties info; relatively non self-interested; confidentiality- if understood, will tell other side “I can’t tell you x”

2. Licensed prof in most states, subject to revocation. Supervisory role. Supervising the deal-Broker of Record (tells DRE he’s in charge). May also act as sales agent in a deal. Sales Agents have less training, experience.

3. Brokers list, expose, hold out, negotiate sales, exchanges, arrange financing, help parties invest $ in 2d deeds of trust, purchase business opportunities  

4. A party is not req’d to be licensed to do some things that brokers do: Finders can locate property, but not negotiate or give advice. Owner can sell his own land.

5. DRE handles licensing, own disciplinary proceedings, ce

6. Brokers are not Realtors- those are members of pvt assn w/ own guidelines—leading to customs- may be important in defining std of care. Local Board of Realtors runs the MLS.

7. Brokers list, expose, hold out, negotiate sales, exchanges, arrange financing, 

B. Listings –MLS

1. Used to be exclusive, discriminatory – broken up by anti-trust suits, now anyone can list if you pay the fee.

2. Used to include an agmt that made the buyers agt a sub agt of the listing agt, changed in 1992. But check the listing agreement for subagency language( this creates liability, imputed knowledge. ( If you choose an agent and he was supposed to do or tell you something and fails to, your only recourse is to go after him or his supervising Broker).(Sue the one with insurance.)

3. There are 5 types of listings, 3 are legit, 2 are mutants & gen’ly prohibited by public policy.

(a) Open Listing – classic type of K but rare, seller engages Broker ( but not exclusively) to find buyer. Broker get commission if he can show that he is the “procuring cause” of sale. (like proximate cause). Br don’t like this kind of K – no predictablity of recovery. What if several brokers talk to the buyer- fights btwn br or Seller could end up owing more than 1 comm. Under an open listing the broker has no duty of didligence b/c the listing is not exclusive; yet not illusory K b/c of cov of good faith & fair dealing; also facts may show more duties undertaken.

(b) Exclusive – if you bring me a buyer on my terms, w/in listing period, you are owed comm.

(c) Exclusive Agency- like but owner may sell himself w/o paying comm. Br don’t like. Comm Buyers may use.

(d) There are many diff flavors of a-c

(e) Net- Seller tells Br what he needs to make, Br gets any amount above this. Not gen’lly allowed – too easy to take advantage of seller (conflict of int, fid duty). If seller gets indep advice, may be ok

(f) Option Listing -gives broker option to buy( built in conflict of interest

(g) Listing agmt needs careful reading to determine which type it is. Gen’lly Br can’t do business w/client unless client gets indep advice.

C. Broker Misconduct

1. Fraud- types –Hard to prove, especially reliance.

(a) Deceit- lying about facts

(b) Negligent misrepresentation- being careless about the truth

(c) Promissory fraud- lying about intentions

(d) Concealment- requires duty to speak; fiduciary has this duty

2. Co-mingling of funds- Put deposit in your own account- borrow for a while. Taking a risk with other parties money that they didn’t bargain for; punished whether risk or not.

3. Temporal Fraud- Ponzi scheme/pyramid scheme—production of apparent wealth

(a) Hypo-at Close Buyer has not enough cash (20%), tells escrow holder- I’ll make it good next week. If holder says ok, that’s temporal fraud. Often slides by.

(b) Hypo- investmts start to go bad, mort br feeds kitty from own pocket but didn’t tell investors( people kept investing, his $ and new investors $ went to payoffs. (all had a risk they never consented to) In a class action new investor wld have diff harms than older investors.

(c) Secret Profit hypo- if I get $ from you for a great investmt, take it to Reno and gamble & win, then give you your return, you can still sue me even though no $ damages—can sue for disgorgement of my profits- unconsented risk. However, if you made a ton of money the jury won’t give you anything.

D. Sample Listing Agreement pp 15-16

1. NB –preprinted K’s find out whose K it is!

2. Terms of Sale- can’t be TBD- b/c this is what br’s comm is contingent on. How br defines success should be clear. Important- be very specific about terms. Price, terms, what is included & not, how long for close of escrow, how long for inspection. If all cash to seller at close say so.

3. Par. 3 refers to MLS rules

4. Par. 5 is a product of 25 years of consumer litigation – used to be % only now perhaps flat fee. 

5. 5.3 withdrawal from sale clause. In Blank, ct says you owe full comm if you withdraw at any time- said not a breach, a choice-alt performance.(BS)(Chuck says doesn’t look like a rational negotiated choice- would look better if based on time elapsed or other proration- looks like disguised penalty clause). Cld also be considered liquidated dam cl. – since 78 these are presumptively valid.

(a) Gen’lly how willing are cts to hold sword of Damocles over breachor? In K efficient breach theory argues agst- but doesn’t acct for transaction costs-so parties try to disincentivize breach by calling it bad faith br – a Tort- hard to show.

(b) Blank- judge makes easiest call, could have done equity but its more work. (squabbling kids)

6. 5.2 penumbra (5A2) In Ca listing must be for fixed period of time (usually 1yr or less) – Tail protection

7. Par.5  Attorney Fees (also sec 13)

(a) American rule- in civil lit, ea pty pays own fees regardless of outcome unless varied by K or by stat (CC 1717- no 1 sided K prov)

i. tail wagging the dog- 250 K case( mult. Litigation case = 1 mil in fees( drives litigation, private settlement

ii. think who is likely to be on the other side, collectability

1. homebuilder-1st time buyer

2. landlord-tenant

3. best with parties of = weight

(b) 3d Party Tort –a civil wrong may have as its consequence a dispute btwn 2 parties- tortfeasor liable for legal fees.

i. Escrow hypo: 5 conditions must be met before close; escrow gets sloppy- one party says it closed, the other says no( dispute. Both sides may be able to recover from escrow agt. Then apportion. Can’t recover fees for suing escrow only each other if it was escrows fault. (aka Tort of Another)

(c) ADR –concept- civil cts not very good/fast at resolving disputes- must be a better way. Law of unintended consequences (ie freon) todays reform is tomorrow’s problem. Usually has section for separate initialling on the K. Pay attn if not initialled in the right place.

i. Mediation –mediator has no power, can be neutral or neutral evaluator.

ii. Arbitration- pvt judging- may not even be an atty. If no right of appeal, arbitrator can rule opposite the law- Upheld by cts b/c result of a pvt agmt.

i. In CA there is also judicial arb, not binding but there may be an atty fee hammer- judge says if you don’t do better than this in court, you lose on fees.

iii. Judicial Reference- Pvt judge appointed- “dep’ty judge sub to judicial review. No jury. Costs 5-10K/day. Judicially enforceable b/c action of ct. You can bring an action to have it enforced if in your K. 

i. Pardee – adhesion, unconscionability. Often homebuilders pay upfront fees.

iv. Jury Waiver- perferred by corps

v. Punitive Damages Waiver- avoid contigent damages

vi. Federal Arbitration Act- Fed laws may trump state laws b/c of involvement of interstate comm (Ollies)

vii. Consumer cases- See Pardee handout- court uses unconscionablity/adhesion to get around Adr  clause.

i. Fee issue- can’t usually have buyer pay

ii. Substantive Unconscionability- ct found the waiver of jury & waiver of punis shock the conscience.

iii. Watch for judicial trends

(d) Hypo – you have 1 minute to review a K worth 500K, should your firm take case: look at 1) Atty fee clause 2) ADR clause 3) Is there 3d pty tort

8. Sec 6. Duties defined. If you know that the  law will imply a duty it is in your best interest to define and expressly limit the duty. Trojan Horse- pay attn.

(a)  “in good faith” Tort is breach of duties implied by law; K is breach of voluntary duties . Is breach of good faith a breach of K duty or tort duty ( lately interp as br of K)

9. Sec 7 Forrest Gump theory of agency: Agency is as agency does. It can exist w/o a statement b/c of actions. Brokers can end up being agents for both sides. Even if the broker can’t get paid might still be liable.

(a) Dual agency is allowed but the law is suspicious. Residential – must be fully disclosed. Commercial- Not certain. Watch for unrecognized dual agency.

10. Sec 15- parol clause- integrated document

E. Statute of Frauds

1. Phillipe case- SOF applies with great force to Broker’s commission agmt. Must have written memo signed by party to be charged in order to enforce K agst that pty. Majority- want clear rule more than equity. Min- can’t let people exploit rigid rules.

F. When Commission is Earned

1. Default Rules: Maj- (flows fr listing agmt as unilateral K) Provide a buyer who is ready willing and able to meet sellers terms or seller waives terms; Growing Min- At Close of Escrow b/c the seller pays commission out of Escrow proceeds. Rules are not that far apart b/c buyer may not have been RW&A if escrow doesn’t close and Br may be due comm anyway if escrow doesn’t close b/c Seller backs out.

2. When the comm is payable may be specified by K, not the same as when comm owed.

G. Investigation & Disclosure

1. In 80’s br had duty to disclose all known material (relevant to decision) facts, so did seller. In Easton, seller has house built on fill-problems, doesn’t disclose, visible indicia present, tho. House sinks buyer sues everyone. Ct imposes duty to inspect on broker using customs from Realtor literature. (Pleading doesn’t indicate this duty was argued; no experts testified about this duty)

2. Reaction to Easton- brokers finessed it rather than trying to attack it head on- got stat passed which purported to codify Easton but was more favorable to brokers CC 1102 et seq & CC 2079. Major thrust of stats-(look at words)( disclosure for sellers (70), minimal for broker- a few blank lines. The disclosure form is mandatory for 1-4 unit/residential, supposed to do at earliest practicable time, not waivable but transaction not void b/c of failure to complete.(75) 2079- first 12 lines abt phys dsiclosure, after that abt agency relationships. 2079.3 no dirty knees, no testing. If offsite problem (69)like landslides in area should be disclosed in sellers form, possible narrow duty on broker if expert shows.

(a) Hypo- new homebuilder got ASTM phase 1, came back Ok. During grading PGE sends out fliers re monitoring wells, gas facility problem- says that it is all okay. Must homebuilder disclose that? Did PGE mislead?

(b) Smith v Richard- home & avocado fields. Broker didn’t notice avocado blight—ct said it only affected non residential portion, no duty to inspect (only duty w/in curtilage), still must disclose if known.

(c) See 2079.2 means that now brokers std of care usually requires expert testimony to find breach.Note about experts, engage early as non testifying consultant, once you change to testifying expert all prev info vulnerable to discovery.

(d) What if seller misreps, broker doesn’t know, inspection wouldn’t reveal. CC 3343- measure of damages is only diff btwn what is worth with defect and what was paid- not btwn as represented and actual- more narrow measure than in tort (don’t reward fools? Strange policy)

(e) As is doesn’t insulate seller from requirement of disclosing any hidden defect that he knows about- 1102 checklist still req’d.

H. Agency Issues

1. Agency arises from the facts- agency is as agency does. It can exist btwn both sides of the transaction. It is allowed for broker and it can easily be created by brokers actions.

2. Law says dual agency must be disclosed; Residential-disclosure must be in writing. A broker who doesn’t disclose can lose his commision.

3. Duty to disclose dual agency also includes disclosing the implications of dual agency.

4. Picture of agency:  S( Br( B (trad, prob dual agency); S( Br (listing) ( Br (buyers)( B (modern, might not result in dual agency; but there will be if buyers broker is a subagent of listing agent, either by K or by actions; however Buyers broker might not be sellers agt even if paid by him.

5. Salahutin case (1 acre pcl req’d)- brokers are fiduciaries, a breach of this duty is constructive fraud (longer SOL than neg) (115). Agents duties include duty not to be careless. Not a failure to inspect case- broker should not have broadcast sellers info w/o checking it out.

6. Huijers case- review of when commision is due. Ct used Failure of disclosure of dual agency to prevent specific performance. How?

(a) Broker (who has buyer) finds seller helps him set price; B goes for it right away; S says must be too low, backs away (then must ask was it too low, was it influenced by undiscl dual agency- did broker breach duty to S?) Maj- thinks S might be bludgeoned into sale b/c Buyer said “have to pay comm anyway”-altho this statement was gen’lly correct, there had not been a proper discl of dual agency under higher residential std so broker was not really entitled to comm—thus agmt btwn B& S based on a false statement.

(b) Judge is thinking 1) who is Huijers- why does he know the law- either he is pretty sophisticated or it was a set up piece btwn broker & buyer.

II. Leasing & Contracts

A. K Overview (145)- 

1. What you should remember- practical focus –how to predict what ct will do. What is a K: bargain for surrender of freedom( tie up person or property means to limit S freedom of action wrt property: might do it legit or sneaky: Option, or K promise to Sell for some amt w/ contingencies- inspection with long inspection period, subjective approval std.( if needs more time, stages provocation ( then threatens S w/ lis pendens, breach of  K suit. The game is to tie up the property for the longest w/o a commitment on the part of the Buyer. 

2. Elements: + affirmative standard of what you will do = covenant; - conditions/ contingencies = limits. Most things that are covs on one side are conditons for the other side. Calif implies cov of good faith & fair dlg.

3. Remedies- where the K comes into the legal system. What can you get? Can you get ct to supervise injunction?  Cts prefer to decide up or down. Can you get $ or the thing; what is the meas of damages; what are the mechanics of getting the thing? Lis pendens is sui generis

4. (145) #4- allocation of costs- background= local custom

5. (147) #16 Time- RE deals often don’t close on time. Cts may not uphold a time is of the essence clause- may look for evidence of  waiver/ estoppel of the clause.

6. This sample K contains broker info – satisfies SOL.

B. Precontractual Liability- imperfect K formation/ imperfect offer or acceptance- ct is skeptical abt you’re bound, I’m not scenario. If acceptance is conditional no deal unless condition is immaterial to K, grumbling.

1. Roth- unusual c/o contains same terms as offer. Ct says no b/c of plausible deniablity – Roth could claim either acceptance or not dep on what suits him.

2. There is a whole range of different states w/in pre K. Look for evidence of intent to be bound. 

(a) A term sheet usually involves ptys trying to get on same page but w/o intent to be bound.  Also non-binding letter of intent. 

(b) Binding letter of intent – used in buy/sell context – agmt about behavior in the due diligence period- can also contain covenant to buy/sell. 

(c) Until there is a K of some kind, cov of good faith & fair dealing not implied.

(d) At bottom the term "letter of intent" is just a term used for certain writings that serve the purpose of memorializing the intentions of more than one person. 

i. That intention could be that no one was bound to anything yet and the writing is designed just to make sure that the parties are communicating. This would be a purely non-contractual letter of intent. 

ii. Another possibility is that the parties want to reach binding agreement on some interim issues but not on the ultimate buy-sell transaction. An example might be: "OK, I'll let you drill to test the ground water but you'll do so carefully, you'll indemnify me if someone gets hurt and sues, you'll restore, and you'll keep the results confidential." This type of letter of intent would constitute a contract, but not a buy-sell contract. It would be a contract about matters that are, in effect, interim matters on the way to a buy sell. 

iii. And, finally, the letter of intent may be a buy-sell contract. This depends on the intent of the parties (do they intend to be bound or are they just circling each other?) and on the terms on which they've reached agreement. If they have the right intent and have agreed on the material terms of a buy sell (price, property, parties, etc) then they have a deal, and the fact that they call the writing a "letter of intent" will not negate that (or the fact that the memorandum is sufficient to satisfy the Statute of Frauds). Even in such cases, the "letter of intent" would likely be a skimpy document that might leave many things to future documentation. But it could still be a binding buy-sell contract.

C. Leases/ Lease Assignments 
1. A lease has a dual nature; it is a contract and a conveyance. This leads to twin analyses by the courts. Chosen for a  topic b/c allows us to look at whether a lease K creates a transferable interest and emphasize the issue of time & surrender of freedom.

2. Kendall- before this case a LL could w/o specific k language, prevent lease assignment. In Kendall, the K said can assign w/ LL permission. Issue is can LL refuse unreasonably w/o commercially reasonable basis. Ct recognizes dual nature of lease K, says 1) Prop law based on restraints agst alienation the quantum of restraint should equal the justification for restraint ( more restraint if better justification) and 2) covenant of good faith and fair dealing is implied in K, (default can agree to other std) LL can’t be arbitrary unless he reserves right to do so. Kendall std commercially reasonable basis is objective- saying no is about the assignment, not the state of the market. Kendall is not retroactive.

3. Kendall statute- (186)- 1995.210- nod to free assignability. 1995.220 leans twd interp of assignability if ambiguous. 1995.230 but dominant theme is freedom to contract.

(a)  Can expressly res right to be unreas.  If std is subjective: If your client gets a one line refusal, will have to project LL’s state of mind as unreasonable( thus no summary judgement b/c have to prove LL state of mind. So will cost more $, more time, probably too much $ and probably won’t solve your problem. If std is objective: about the same but if your client is sympathetic might prevail at trial.

(b) If law allows me to prohibit assignment, I should be able to ask almost anything in return for allowing you to assign. 

4. Carma (195)- Dual analysis like Kendall says 1)restraint on alienation –rigid application to be avoided; 2) Cov of GF&FD is not a license to remake the K, 2d guess the K or change terms, merely an injunction to parties not to engage in sharp dealing to subvert express terms. Can’t use it to contradict express terms, it is interstititial, enforces cultural norms. Best definition: when in K you can get whats coming to you but must allow other side to get what they bargained for.

5. Ilchooyi (209) Involves hard nosed K, big LL extracting pound of flesh from small lessee’s business deal. Real factor here is players, harshness. If your client has better bargaining power, should not throw weight around.

(a) Unconscionability- Not C/L; 1st came up in UCC; used two models 2 biz people; 1 biz / 1 consumer. Judging follows a sine wave btwn equity & predictability.

D. Estoppel Certificates 

1. Typically, the estoppel certificate is from a third party who is not a party to the transaction in which the estoppel certificate is requested. 

(a) Classic example: A party buying an office building, shopping center or other multi-tenant property requires that the seller obtain and provide the buyer with estoppel certificates from the tenants. Those certificates might say things like: "Yes, I'm a tenant." "Yes, this is a true and complete copy of my lease." "No, the landlord is not in default." "No, I have no lease renewal or purchase options." "No, I have not prepaid rent." 

(b) The idea is to set up a "no take backs" situation in which the tenant would be held, in future, to her statements (i.e., estopped to contradict them). It is true that a buy-sell contract or a lease or any other real estate contract might define a default as including a recantation or contradiction by someone of his or her estoppel certificate. 

(c) But the main function of estoppel certificates is to irrevocably deem something to be true rather than to serve as a vehicle for declaring a default. And if such a default occurred, the non-defaulting would still have to pursue conventional remedies (sue for breach, evict, etc.) 

E. Assumption of Ground Leases & Foreclosure

1. Vallely- V leased prop to Balboa who took a mortgage out using his ground lease for collateral. (Vallely’s fee/reversion not encumbered.) Lease is assigned to BACC, BACC expressly assumes lease K obligations. Morgator forecloses on lease, sells lease to Edgewater. Valleley signs lease amendment re certain payments w/ Edgewater. Edgewater fails to pay rent. Valleley sues. Foreclosure had wiped out privity of estate and privity of K btwn Balboa & BACC, but privity of K (lease K) expressly assumed by BACC survives b/c Vallely’s right is senior. BACC is the only solvent party liable for the rent not paid because of its express assumption as assignee.

(a) If BACC had notified Vallely of its status as assignee, it might be entitled to status as Edgewater’s surety and entitled to some defenses. 

(b) Related Scenarios: If BACC had not expressly assumed the lease obligations- it would not be liable, right? (But remember that someone who acquires property "subject to" and without assuming may not face classical liability but still might face the loss of the property (which, I can assure you, feels a lot like liability). 

F. Options

1. Karas is Wrong. (241) Optionor makes irrevocable offer to let O/E do something (typically buy) but O/E doesn’t promise to buy, instead pays consideration (typ $). This is NOT same as a promise to buy subject to.

(a) Put option-irrevocable offer to let O/E  sell, O/E chooses ( stocks- will buy at $66 for 2 months)

(b) Call option –irrevocable offer to let O/E buy, O/E chooses. If option price is credited against sale price may not be a true option. 

(c) In a true option O/e is not bound to do anything; option price is earned by O/r by making the irrev offer. If O/e actually promises to do anything it is a Bilateral K.

(d) Formal Juridical dichotomy : true opt ---------------bilat executory K (exchange of promises, not consummated, involves being bound).

(e) Practically speaking, there are a lot of K’s that fall between the two ends in terms of boundness. Karas is close to an option (less bound) b/c lots of conting , poorly defined /subjective conditions, conditions that bene both sides, Triggers – if none more option like, right to take back up offers.

(f) But Karas is NOT an option b/c of mutuality of obligation. It is a very weak bilateral executory K.

G. Remedies

1. Equitable (no jury, more demanding std than damages-K must be fair just & equitable; Mutuality of remedy (no SP for one unless both could get) no longer req’d-CC 3386 SP okay if could fashion remedies for both sides.

(a) Want SP b/c damages inadequate, or want actual thing

(b) CC 3387 residential property is conclusively presumed unique; in commercial there is a weak presumption of uniqueness- only affects burden of proof

(c) CC 3389 a liquidated damages clause in a K doesn’t rule out availability  of equitable remedies like SP

(d) Accounting recovery –equitable remedy where delay in sale leads to costs.

(e) Equitable conversion- when K is formed, buyer is equitable owner of the property, seller is equitable owner of the $ (basis of SP). Also used for characterization. If I die after my K to sell is formed, typically the only thing my heir can get is the money.

(f) Practical- Judges prefer damages- easier. 

2. Damages (general- compensatory, special-consequential) But CC 3343 makes damages only diff btwn price paid (not as represented) and actual worth.

H. Conditions

1. K’s are not nec symmetrical- parties bargain for restriction of freedom. Condition are the essence of K’s; most K’s have both conditions and covenants. 

2. A condition is an out, if you have an out, I don’t have as much freedom. But to the extent that the party benefited by the K has some control, they are bound to due diligence.

(a) Bushmiller –D doesn’t really try to get financing (even tho it would have been really hard)- the condition is used as a pretext. However, if the court had been disposed in D’s favor, could have said her failure was immaterial- that no such financing was avail- and let her go.

3. Waiver of Conditions/contingencies –it is important to know where you are, where other party is (need triggers, to invoke conds, waiver) if something is not done, are we in K or not. If your client is iffy make conditions auto invoked; if your client is go-go, write your conditions to drop away if nothing done. Regardless you must decide.

(a) If parties continue to act like they are in K( doctrine of practical construction-behavior may suggest extension of deadline.

(b) Some clients want ambiguity but atty should CYA

(c) Person benefitted by cond can waive it. Contract should set stds for waiver.Waiver is the intentional relinquishment of a known right. You can waive conditions expressly—rarely leads to lit. Analyzing implied waiver often involves risk allocation.

(d) Who is benefitted? Can say expressly in K but often does not. WYDA case – financing contingency (ususally benes buyer, but ct says its time limit benes seller).Anti-game playing case: If WYDA had sent letter, I hereby waive my financing conting, there would be no time limit issue.

4. Conditions Concurrent-other side does not owe obligation until his opposite acts. B need not pay until s tenders mktable title & vice versa. May protect party who is grumbling when sued for breach.

5. Triggers- very important- What happens if no one says anything about a contingency at the deadline? Possiblities:

(a) Contingency fails ( K fails

(b) Contingency falls away (default)

(c) Deadline extended

(d) The worst thing is not to know if you are still in K or not. Someone will benefit from this ambiguity b/c markets go up & down. Destroys bargained for allocation of risk of market movement. Make sure that if you are bound, they are.

I. Marketable Title -. Default is that at close of escrow the seller will provide marketable title as a condition concurrent with the buyers providing payment. Marketable title= title free from reasonable doubt- title that a reasonable person would accept. 

1. Parties may change the c/l default by K, take title subject to specified things (eg leases, monetary charges). + leases- cherry picking; - charges- unless interest rate is below mkt; - easement unless generates income.

2. Title will not ususally include zoning, but if there is a recorded violation, maybe; not classically superfund either- but it imposes a duty; Only includes potential condemnation if a lis pendens is filed; may include CCR’s only if filed in public record; may include writ of attachment or abstract of judgement.

3. Clients gen’lly want title by agreement to supplement implied covenant of marketable title. They order a prelim and negotiate based on (Often assumptions abt title based on Prelim; problem b/c by law can’t rely on since 82 is just an offer to provide ins.) Better to use a pro-forma or an atty title opinion. Write your agreement to say these specific listed exceptions are ok. (Most TR errors are false negatives- omitted items are covered so this is ok.) If there is an awful surprise it will likely be mutual mistake.

J. Merger 2 types

1. Merger by Deed

(a) Deed often doesn’t contain all covs that are in K; (perhaps b/c deed is matter of public record). Szabo- ct merger is only a presumption can be o/c by evidence of intent “merger is  a function of intent”. All covs do not merge into the deed and disappear unless intended. (Old theory was only promises that were not collateral were merged.

(b) theory still applies enough to make a non-merger clause advisable-You should expressly provide in K for things that will/won’t be merged.

2. Merger of estate/title –also drifting to an intent basis

(a) Hypo- Owner is dead in water, offers owner of the 2d a deed in lieu of foreclosure. If owner of the 2d takes it his interest will merge into the title. Problem with this is that if he doesn’t foreclose he can’t wipe out jr interests. If he forecloses he gets new title nunc pro tunc to the date of  2d deed of trust. Alternatively, you can take his deed if you provide by K that the interests are not merged. Then you can forclose on yourself and get title that relates back.

K. Attorneys Fees – also see II, D, 7. 

1. Hypo- buy-sell K. Buyer signed atty fee prov, seller says his signature is forged. Ct will find valid K (and fee provision)or not.

(a) There is some case law that suggests that someone who sues on an alleged contract that purportedly contains an attorney's fee provision might be estopped to deny that fees are recoverable if the party originally pleading an entitlement to fee recovery lost and no contract was found. The essential public policy is one of symmetry and reciprocity. But fee entitlement would be very asymmetrical in any dispute over contract formation if the party claiming a contract could get fees if they won, but the party denying contract formation could not, if they won. Courts use our old friend the estoppel to level the playing field a bit.

2. Real Prop Svcs case- RPS claim to be K’s 3d party benficiary; K has atty fee provison. RPS sues City for termination of development K with Buyer as TPB. Atty fee reciprocity clauses are applied broadly as a matter of pub policy- when RPS loses it must pay cities fees.

3. Hypo- you are looking for a restaurant bldg, find one w/ existing loan. You want to assume loan; no one tells lender but you buy “subject to” the loan. You are not in privity of K w/ lender but will pay b/c foreclosure would wipe you out. Then bank loses your check; lender starts to foreclose, but you have proof you sent the check. Yr atty seeks injunction to stop foreclosure. Lender backs off but you have 35 k in atty fees. You say I have an atty fee cl, pay me. They say no, you have no privity b/c you are a non assuming grantee.  In Sausato v. Mercury Savings the ct says the lenders threat to take away property= practical liability based on K( lender must pay- strong pub policy. Interested party can recover, close enough b/c economic stake in K.

L. Risk of Loss –RE K’s take a long time to close, what if disaster occurs during escrow? By Stat, C/l ROL passes when title or possession passes. (be careful when allowing early move in, late move out- title & poss not aligned – have occupier get policy based on the insurable possession interest.)

1. Dixon- buyer can’t get partial specific performance in California. N.B. depending on K lang, seller could have obligation to convey in good condition( damage would possibly be a breach( but perhaps ct would just find impossibility/frustration of purpose.

M. Warranties & Representations- 

1. Real estate is essentially a used good (bldg may be new or used). There are no implied warranties of fitness in “used” re. In CA caveat emptor; other states may have implied warranties for the Seller or Broker

2. Caveat Emptor is only the default rule so what you put in the K is important. Put in great detail the things the seller must warrant.

3. Warranties, Representations, Covs compared: cov- this is my out, but I promise to be diligent; Warranty- I warrant there is no contamination; Rep-I know of no contamination.

4. Hypo: (typ test Q) Warranty & Rep used as condition:  Sept 12 – B& S sign purchase & sale k which provides for 1) a warranty & representation by the seller that to the best of his knowledge, no contamination except X & Y; 2) Seller’s W&R shall be true at time of COE (sept 30) or the buyer is released; 3) Inspection, 250 K deposit after 2wks, due dilidgence. Sept 24- Feasibility approval by buyer removes inspection contingency and dispenses 250 k to seller. B sends notice to do this (“going hard”). Sept 28 – B’s atty notifies seller of new problem with contamination.(The contract had no “blind monkey” provision – buyer can’t tell seller what they find out.) Now Buyer argues he is released b/c the seller’s warranty is no longer true. Seller argues that the K language doesn’t support this reading (harmonize K)- there is a cov of GF&FD and each party has a duty not to try and frustrate the conditions.

5. What if the contam was discovered after COE? Buyer would sue for misrep or breach of warranty.

6. Strict Liability- in mass produced homes in Ca (Eichler). Proving fault is a pain. 

N. “As Is” clause – effect is mostly psychological. (in commercial, too?). In residential & Commercial must disclose known defects

1. Yes, it is mostly psychological. It does not negate the duty to disclose known but non-obvious defects. But the As-Is Clause still has some tangible (if marginal) legal benefit to the seller by confirming that there are no express or implied warranties of quality (typically there are none anyway except with new manufactured housing), and in making clear that the seller's disclosures are not based on any special inspection or investigation made by the seller.

O. After Acquired Title Doctrine (no take backs) (statutory)/ 

1. If the Seller purports to convey a fee simple interest to Buyer and does not, but later acquires the rest of the interest- that interest will be instantaneously transferred (legal fiction) to buyer. No specific language is needed. Doesn’t matter if the burden or missing interest is in the record or not.

2. Estoppel by Deed- c/l- any interest is affected but you need language, evidence that indicates the other party relied on your representation

III. Deeds & Conveyancing

A. Intro – Modern Day COE is a ritual like livery of seisin- providing Gravity, Finality, Description, Record. Compare K & Deed: K doesn’t make title change hands ( except equtiably). . 

1. Types : Grant, QC (no covs) (these two convey beneficial ownership- use of estate whatever that is; trust deed- conveys nonpossessory security interest.

2. Trust deed terminology: Trustor owes debt; Creditor/ Beneficiary – the security interest is created to protect his loan- he gets payments; Trustee- Mere holder- reconveys after payment (or commences foreclosure) could be same as one of the other parties but not a good idea.

3. After conveyance (delivery & acceptance) deed is only significant as evidence.

B. Analysis of Deeds

1. Valid deed reqs 1) writing 2) signature 3) adequate description 4) demonstration of present intent to pass “grant” lang is most common. (other ways title can change hands: will, intestate, escheat)

2. Construction- deeds are construed using K principles. They have implied promises like K’s based on magic language( in CA Grant deed has 2 default covs.

C. Delivery – Modernly requires 1) present intent 2) put deed out of grantors control

1. Physical transfer is evidence of intent, Recordation is evidence of intent; 

2. Not effective: attempted future will; conditional delivery- if you stop smoking

3. Effective: defeasible interest w/ present intent: if used as a park

4. conditions (escrow) then delivery: if XYZ met, deed transfers

(a) Todd (lienholder) v Vestermark(buyer)-$ embezzled from Escrow. Ct decides vestermark can best handle the loss- they have title ins, can recover from insurer. Principles Ct used 1) Escrow is Dual agent (BS)-which means when S puts in deed he has not really put it beyind his control, as its with his agent. 2) Ct looked strictly at escrow instructions-may close when Buyer is entitled- Ct says that means issuance of title policy is not enough.

(b) Hypo- Todd refuses to reconvey to Vestermark, Title Co has issued policy( usually title co will buy lien out.

5. Bias v. Reed- there are several ways conditional deeds are handled: 1) lop off condition 2) say delivery is ineffective. Ct puts risk of loss where best handled, tries to effectuate grantors intent (353). Usually only noncommercial.

6. Casey- an abstract of judgement (an instrument) can’t attach to the Sellers real property if it has already been conveyed to the buyer (even if unrecorded) before the abstract is recorded. (only instruments are given effect by recording acts).

D. Acceptance- presumed if beneficial to grantee. Otherwise grantee must say no ASAP.

1. Baldwin-SP dedication. Done twice. Ct could go either way- prob went this way b/c of Habitat for Humanity. Gen’lly presumed that deds are accepted but Ct Said initially no acceptance b/c of conditions.

2. Remember in Briefing who your client is, who can best handle loss, try to help the court see why they should find for your client

E. Deed (Title) Covenants-there are default implied promises, but can also add express promises or limit the implied promises (quitclaim is one way). Title Insurer may use them to go after seller. Not much use unless Seller has $.

1. Types of Present Covenants

(a) Seisin- grantor owns(in a few jurs possession may satisfy)Mortgage does not breach
(b) Right to Convey-(often blends w/seisin) (often seen as have not conveyed to others
(c) Covenant against encumbrances- very broadly defined. Unless spelled out in deed, means any outstanding rights –CCRs, code violation, zoning, easement; doesn’t matter if grantor knows of it or not, may matter if grantee knows. In CA, grantor has to have caused the encumbrance for this to apply (either voluntarily or not).
(d) Present covenants, breached, if at all at the moment of close and SOL starts to run- SOL is not clear may be 4 yrs.(usually personal, not extending to remote grantee)

2. Types of Future Covenants

(a) Future Covenants are breached only if the Grantee is actually disturbed by someone with an actual paramount interest. Requires actual disturbance, actual defect, but doesn’t require eviction.

(b) Warranty of Title-Grantor is obligated to defend grantees title, Can sue if he doesn’t

(c) Quiet Enjoyment-essentially same as Warranty of Title

(d) Future Assurances- Covenant to complete any docs that are reasonable and necc to convey title. The only covenant subj to SP.

3. Grant deed covs in CA- 
(a) Grantor hasn’t conveyed title to others. Personal covenant at COE

(b) Grantor hasn’t encumbered property at COE.  “      “

4. Warranty Deed (rare)

(a) Same as grant deed plus

(b) Grantor has seisin

(c) Covenant of Quiet Enjoyment- future cov.

5. Trustee’s deed, quitclaim deed, sherriffs or tax deed – no covenants

6. Shapiro-there are no implied covenants as to condition at c/l, only as to title.

7. Compare Deed Covs w. covenant of Marketable Title- MT allows defects, if salable then OK.

(a) Hypo-if Schwen had conveyed the land and the oil and gas, but it was exhausted, she would have still conveyed marketable title; if Schwen had not gotten back the tile to the oil and gas lease, she would be liable for breach of deed covenants – didn’t convey whole fee and didn’t except the minerals.

(b) Marketable Title allows for some defects, title need not be perfect-it depends on level of risk

(c) Deed covenant- where a fee is conveyed, if there is a defect there is a breach regardless of risk.

8. Old model: K covenants( conveyance ( deed covenants.

9. Now we draft our Ks to say that our K covenants survive the close of escrow.  If you do that the law of merger will not foreclose their exercise. You may also be able to show intent to defeat merger.

10. Further assurances- implied cov to provide docs/ formalities if transfer is defective (not recongnized in CA). Special warranty deed which varies implied covs- also not in CA.

11. Some jurs have no implied covenants.

12. Remedies- Deed Covenants- Damages only & capped by what you paid grantor, Specific Performance for “further assurances” covenant. Some New Eng states give damages meas. At time of discovery- huge risk for seller.

13. Remedies- K Covenants- Damages (benefit of bargain-(maj) or lost profits (hard to prove) measured at the time of the breach; other jurs:only restitution+ out of pocket); Specific Performance (also SP with abatement of price- hypo 34 acres sold- only 20 owned); recission (needs unconditional effort to return what you got).

F. CC&Rs see last page

1. Covenants & Equitable Servitudes

(a) In CA essentially the same under statutory changes as a result of Anderson case

i. Anderson-CCRs are valid as long as the developer records them and will bind purchasers even if they don’t sign them.

ii. Strange exception in the law-these CCR’s should have no effect because they are not an “instrument”. Such judicial activism makes the law unpredictable.

(b) Transferability – will burden and/or benefit run w/ the land?
2. How to get rid of Covenants

(a) Formal release

(b) Changed conditions

IV. Priorities

A. Intro- Important Subject- No one rule determines priority-must figure out how the rules work on your facts. Every priority struggle is between 2 parties only. Competeing parties may have many different types of interests: in a lien there are 2 parts: the original debt (voluntary) and the lien attached to the property (non consensual).

1. Best aproach is not to say X is senior, Say X is sr to Y, Y is senior to B, etc.

2. Identify every interest, then run every couplet.

3. Not always bad to be junior (like to an over market lease).

4. Often the two interests are a tie; but the law can’t handle this so it makes arbitrary rules.

5. Such equal priority interests often arise because of the escrow process

6. The system of permissive recordation means that recording won’t answer all your questions

7. Contract probably won’t help us unless there is a subordination agreement; usually the two contestants are not in K with each other

8. Wedding Cake five step process- bottom up:

Equities (5)

Contract (4)

Special Priorties (public policy)(3)

Recording Acts (BFPS)(2)

First in Time (FIT always involved)(1)

B. First in time

1. Merril case- when the interest attaches.

2. Order of recordation is not dispostive for deeds arising from the same escrow because of the escrow agents knowledge. Such order matters only if there is a BFP.

(a) However if escrow instructions specify an order there might be an implied subordination. What are the equitable considerations of this appearance of priority?

C. Recording Acts – based on detrimental reliance; when they apply they override FIT –because the latecomer wins

1. Deed must be duly recorded and indexed

(a) Must be right name, right property, correctly indexed Hochstein v Romero

(b) Exceptions-prop tax, short term lease (CA 1yr), spousal rights (not in CA); mechanics lien during 60-90 day window after completion of work. 

2. In Race Notice jur (1/2 states inc CA) must record first and be a BFP (least favorable to latecomer

3. In Notice jur, need not record first to be BFP (other ½)

4. In Race jur must record before other interest holder, notice irrelevant (2states)

D. Special Priorities- 

1. Purchase money lien CC2898-subject to operation of recording law

2. Mechanics Lien-relates back to date of beginning the work

3. Tax Liens

4. Hypo- you have an Ala Co judgement lien on you; then you buy a property-then at COE two simultaneous things happen: 1) purchase money lien goes into effect and 2) judgement lien attaches to the property. This Rule puts the purchase money lien first.

5. Brock- competition btwn implied vendors lien (legal fiction to protect seller) and purchase money deed.  Both occur at same time-no FIT or BFP; both are purchase money debts-no special; No contract btwn parties here;Equity is brought to bear.

(a) Ct says that priority is based on old common law; the old cases say that where one interest is more real than the other, the one that is less real wins, in this case the express purchase money interest.

E. Contract-you can change most of the default by express agreement to subordination, but it will only bind agreeing parties.

F. Equity-may tweak other arrangements

1. In a typical transaction, no FIT or RA b/c escrow, special will favor purchase$ lender; K will trump if fair and equitable

G. Subordination – 

1. One party agrees to let the other go ahead of him in priority. Typically happens for sellers of raw land /construction loans. Federally chartered, state chartered banks may only lend if they go first

2. When seller or other gives up these rights the law requires that he must agree to a defined specified risk (max amount, what proceeds can be used for, max interest rate, possibly type of lender)and that is all he will let ahead of him. 

3. Parties may not modify terms w/o consent of subordinated jr if it increases risk of default. Some states say any modification w/o permission not allowed

4. Typically it is the contract btwn the buyer and seller that contains the subordination language; the lender benefitting is TPB. Thus lender has no greater rights than buyer has.

5. Middlebrook waivers-lender generally requires subordinating seller to sign a waiver saying that he waives the requirement that lender supervise use of loan proceeds (for construction).

(a) Bybee- the seller struck out the middlebrook waiver in his contract and didn’t approve the other documents that had it. Lender was supposed to hold back ½ loan for construction only and didn’t. Buyer defaulted on both loans (usually does) Lender forecloses, buys at foreclosure sale. Then seller sues to define priorities. Ct says not FIT b/c recorded early due to subordination agmt; Ct says not purchase money deed b/c it was supposed to be used for construction in subordination agmt (also lender purch money loan goes behind seller purchase money loan). Seller wins.

i. Seller also has a possible COA for violation of escrow instructions by the dispersal of the loan $. An escrow holder should clarify conflicting instructions

ii. Lender should have required a copy of the executed subordination agmt so they can check for middlebrook. They could add language req the form to be unchanged at execution but that would open them to adhesion challenges.

6. If Subordination Agreement terms are violated several things can happen

(a) Complete reversal of priorities

(b) Partial reversal –no priority for things done on or after non-approved change

(c) Any amounts over the stated max may be subordnated

(d) Damages may be awarded.

H. Automatic Subordination – The basic question is: what happens when recordation occurs in a particular order but all parties with  the interests recorded know of each other and thus cannot be bfps and cannot  really invoke the recording acts? 

1. If the order of recordation is purely random then, presumably, it means nothing. (And if it does, an escrow holder  who allowed this to occur randomly would be potentially liable.) 

2. But if the  order of recordation is by instruction or agreement of the principals, then  the questions is what that means. (The length of the executory period is  irrelevant and the order could be dictated by instructions given moments  before recordation.) 

3. The notion of automatic subordination is that the order of recordation is meaningful even though not based on the application of the recording acts. Courts sometimes just assume that such order of recordation dictates priority without explaining how or why. Some courts have groped  toward the an implied contract theory that the instruction to record in that  order indicates that one interest essentially said "No, after you!" and so set priority. Another explaining is that California has a race/notice system  and that this somehows suggests that the first to win the race to  recordation wins even if neither contestant is a bfp. In otherwords, the  "race" faced of race notice may have independent life instead of being just a qualification on the rights of the bfp (as in "you have to be a bfp AND  record first").

I. BFP’s -elements

1. Paid value- more than a peppercorn-must be substantial reliance (in cash)- if this amount is less than 50% of FMV, reliance not very compelling and will raise suspicions that the BFP took with notice,or assumption of risk

(a) Ideally the transaction is arms length, the buyer is sympathetic and if price is discounted you can show why

2. W/o notice-(in race notice must also record first) knew or should have known

(a) Actual notice- issue of fact

(b) Constructive notice-imputed

i. Recording acts-law will deem them to know what a reasonable and diligent title search would reveal- recorded documents and interests mentioned within those documents

ii. Agency-if your agent knows (broker, escrow agent) it is imputed to you Cloney case (493)

iii. Inquiry notice-see something inconsistent with record title( you have a duty to inquire

(c) Exotic Doctrines

i. ProTanto BFP-notice before payment of value is required to destroy BFP status. Wher notice is had after only partial payment, courts may do one of these:

i. All jurs give protection to the amount of downpayment (reliance) Davis v. Ward (505)

ii. Some courts make them pay any carryback loans right away

iii. Some treat as full BFP

ii. Shelter Principle

i. Hypo- buy prop, 100% fmv cash, no notice; 3 days later news story that 5 other people bought the same prop and didn’t record

ii. Once you become BFP, those that acquire from you are sheltered even if they have knowledge

J. Chain of Title

1. Wild instruments – not connected to the root of title

(a) Bothin rule(510)- one who who is not connected with the root of title (in the record) when he creates a conveyance, doesn’t do anything by his creation. His conveyance will be wild, and unable to have effect against the title which is connected to the root (or at least connected above him). 

(b) It is more accurate to say that the knowledge is not charged to the searcher in the “rooted” chain as recording act imputed knowledge.

(c) If the wild Instrument is referred to in another document in the chain, or known some other way it has effect. Since notice of an instrument is notice of its contents, that would  put it in the chain and make it unwild 

2. Early/Late problem

(a) Ludy- Z has an option K from L. Z creates a water K with Canal. Canal records its security interest for water K. Then Z buys from L. L carrys back on purchase money DOT. Z defaults. Canal slaps lien on land. 

(b) Id contenders: Canal & Ludy

(c) Canal FIT

(d) Ludy BFP

i. Ludy doesn’t have constructive notice of Canal b/c canal deed can’t be fd be reasonable search b/c before Z’s title was recorded
3. Far West v. McLauglin Important case
(a) Facts- Geiger makes unrecorded conveyance to GTB; GTB records a DOT to McLaughlin; then GTB commences sale to Stapleton. (note at this time GTB and McLauglins deeds are wild)

i. Then 2 escrows are opened (only one is needed but sometimes they do this) by Burbank Escrow, one for the loan to stapleton and one for the real estate purchase.

ii. In the purchase escrow close Burbank does 3 things: records a fraudulent reconveyance of  McLaughlin’s DOT (shows they know about it); records the previously unrecorded GTB deed; records GTB deed to Stapleton.

(b) Priority Fight in this case is between McLauglin and Far West- basically innocent parties (common).

(c) Far West wins b/c according to the court is a BFE

i. Court refuses to impute notice to Far West from the real estate purchase escrow, even though same agent.

ii. Bothin doctrine at work. B/c Geiger’s deed unrecorded when McL got DOT, it is not imputed under recording acts.

(d) Results

i. McL has no title policy to fall back on. Will have action on the original debt against GTB if allowed under anti deficiency; will attach to land as 2nd DOT b/c knowledge can be imputed agst Stapleton

ii. Stapleton has unintended 2nd DOT (but can pursue title ins claim- may have some trouble with the  provisions of the policy invoked in Mouskoupolis (i.e. matters known to the  insured but unknown to the insurer and not in the public record).

(e) Relative Diligence

i. McL didn’t make sure GTB’s deed was recorded, failed to get Title Ins.

ii. FWS chose Burbank as their agent; FWS could have seen gap by vesting in prelim; FWS didn’t search for deeds out from GTB (but apparently under Bothin don’t have to) but you could argue since GTB first recorded at COE, reas searcher didn’t have time to search.

(f) Best Able to Bear Risk- FWS has title policy. 

(g) Game Playing- Does allowing artificially split escrows encourage game playing.

(h) Hypo- what if FWS had title policy and atty sends tender letter w/ copy of judgement to Title Co.

i. Title Company might cover it for public relations reasons but might not

ii. If not McL could hire a title search expert to refute grantor/grantee as the custom and practice of the reasonable title search- say how actually done ( reasonable search.

(i) Why does McL use the escrow/agency approach to this problem?

i. B/c escrow approach/ constructive knowledge is the only way to attribute this knowledge to Far West. Burbank had actual knowledge.

ii. Also McL has no title policy, no inquiry on the ground would reveal this to Far West

K. Lis Pendens- CC 405

1. A notice of action involving ownership or possession of land. Prevents D from selling to BFP and thus denying specific performance.  Don’t need a judge to approve it. There is a history of abuse.

2. Functions like an instrument. Recorded under defendant’s name in grantor index

3. Tying up title- if I can tie up your title I have leverage.

4. Albertson- (not in book) litigation and lis pendens have immunity from slander charges

5. Sealy- liability b/c the slander of title was done w/ memorandum of lease, not lis pendens

6. Expungement- the property owner can have the lis pendens removed but until 1990’s the standards were too high- had to show P could not prove a case or show a bad faith action. B/c of abuse these standards were relaxed

(a) New standards- can expunge if not a real estate case (wobblers: embezzled money invested in property-suit agst prop b/c money resides there-case is embezzlement, only remedy is re ( money case, not real estate case). Dealings sued over must be real estate and the case must be probably meritorious- based on a ct determination that lis pendens holder will probably win on merits (same std as prelim inj). Holder of lis pendens has b/p.

(b) Middle ground outcomes- look at stat- may make LP holder or RE holder post bond. If bond is too high( stuck.

(c) After a public court fight, what happens to actual knowledge of the problem? An expungement extipates even actual knowledge

(d) Remedies- ct shall award atty fees to prevailing party (stat); Bond amount; damages may be avail in a later malicious prosecution case

L. Abuse of Recordation

1. Clouds on title- things in the record which cause reasonable doubt about title

2. Sealy- recorder is not allowed to record document unless signed by the owner of record and notarized (gov’t code).

(a) Here, the title co has no escrow open on the property- records the document as an accomodation- but doesn’t stamp it that way. Then records it amidst a bunch of legit docs.

M. Foreclosure

1. What makes a mortgage a mortgage is that it gets paid off- they want payments not property. But if you don’t pay they must foreclose.

(a) In Ca can foreclose with a lawsuit or thru non-judicial foreclosure- follow a specific process leading to a public auction. Creditor bids the amount of the debt, usually wins. Trustee’s deed is then delivered to bidder. Trustee’s deed relates back nunc pro tunc to the date of the DOT and wipes out any leases, easements, ccrs etc after it.

(b) Foreclosers like to cherry pick- keep over market leases

2. R-Ranch- a surgical application of foreclosure. For timeline: first there was a lease, then the DOT, then the lease amendment, and assignments then the foreclosure. 

(a) The lease amendment is now gone b/c args  failed that it was provided for in the DOT and that the forecloser is estopped from claiming that his DOT has priority over it. 

i. Rule (524)-lessor or lessee can’t create a greater burden on the property w/o lenders consent; therefore any such modification is subject to the superior rights of the trust deed

(b) But Assignments were approved/waived by borrower, didn’t need lender approval. Lender found out about the assignments. Lender wrote to assignor and said second assignmt would not be enforceable agst forecloser.

i. The trust deed specifically allowed for assignments of leases w/o lenders consent.

ii. The ct says b/c the assignments were valid and the lender had knowledge of them it is estopped from challenging. 

iii. I still am not clear why the assignments, perticularly the second one where the lender sent a letter aren’t wiped out.

i. Per chuck- was estoppel or waiver or laches

(c) If you are the lender and want to keep the good tenants, make the borrower have the tenants sign SDNA’s; subordination, nondisturbance (you won’t be displaced in foreclosure)and attornment (you will pay forecloser) agreements.

V. Escrow

A. Intro- like bubbles, defined by tension. Buyer and Seller often never meet; no one goes first, all things happen when all conditions are met. Until COE, escrow agent is agent of both buyer/ seller and lender/borrower. 

1. Purposes:

(a) Who goes first problem

(b) Conditional Deed problem

(c) Convenience

(d) Prophylaxis

(e) Choreography- timing (title insurer cares about this).

2. Elements of a True Escrow

(a) Underlying K obligations / conditions btwn buyer & seller that escrow is implementing. ( often escrow instructions are in Buy-Sell K)

(b) Escrow Instructions are the essence of Escrow

i. Agent takes instructions from at least 2 people

ii. Agent must literally carry out instructions

B. Escrow Instructions
1. You must know who the principals to the escrow are: 1) Parties to the underlying K ; 2) those who have authority to instruct the agent

(a) Convention- buyer/seller, lender/borrower, any type of property (not just real) or option

(b) Can have more than 2 principals; trend is toward 2 person escrows

(c) There may be other parties hovering around the escrow such as existing creditors.

i. A trial lawyer could argue that the existing creditor is a principal b/c the escrow agent sends out letter requesting a payoff demand from the ex. creditor; when he gets the demand,  he sets aside money to pay for it. But custom is that existing creditors are not principals

2. Under C/l escrow instructions need not be in writing.(Zhang) 

(a) Escrow instructions often provide that modifications must be in writing.

(b) But if oral instructions are carried out, the parties issuing/following them may be estopped from denying them.

3. In Southern Cal- joint escrow instructions signed by both are the custom ( notice, in N Cal- separate instructions- escrow holder has extra duty to make sure they don’t conflict.

4. Things done outside of escrow- nothing inherently wrong with this but it is suspicious- why hide.

5. Escrow instructions contain some things only of interest to one party, some of interest to both. Typically, escrow agents draft the instructions, then they are signed by the parties.

(a) Escrow agent prefers instructions not to be a part of purchase and sale K, too much extraneous information.

(b) Escrow agent wants clear, unambiguous, consistent instructions- if they are, they must be literally complied with.

6. Spaziani rule- Escrow instructions must be fully and literally complied with- thus escrow agent must clarify ambiguities- otherwise literal compliance is impossible.

(a) If no literal compliance, treat as though no escrow instructions( thus  escrow doesn’t close( no delivery. If no delivery, possible title insurance claim

7. Relationship between Purchase K and escrow instructions

(a) K is a bargain btwn Buyer & Seller

(b) Instructions are to our mutual agent

(c) Not uncommon for one party to argue that the escrow instructions modify the purchase K.

i. Hypo- orig escrow instr: time is of the essence, must close by 11/11; Supplemental instructions-must close by 11/19.

ii. It modifies instructions, does it modify K? 

iii. Yes, if written and signed by both parties

C. Premature Close

1. Escrow agents have some duty as a “cop”- must prevent buyer from using “float”- no short closes are allowed.
D. Escrow Liability

1. Be sure your escrow company is funded/insured. They often aren’t b/c of liability.

2. Escrow holder has a limited fiduciary duty. They can’t give undivided loyalty to one party( they owe full fiduciary duties to the parties collectively; they need not take sides; can file interpleader to sort rights out.

3. Lee- forged instrument-escrow agent did not verify it- instructions limited him to recognizing “duly executed” instruments; he did not take reasonable steps to comply with instructions to make sure the document was duly executed by confirming id.

4. Statute of Limitations- the fiduciary duty of an escrow agent includes a duty to self report, so principal is not presumed to check on his fiduciary( thus SOL doesn’t run until either fiduciary turns himself in or fiduciary relationship ends.

5. Kish- complicated escrow case-

(a) Facts- Kish is a broker for the other parties; buyer of Sussman’s house, Sussman-is a guy selling his house to buy a hotel in NV on an ILK, Urrea is seller of the NV hotel. Kish also loans S his commissions from both sales to make a down on the hotel. There is an escrow where all this happens. The agent is supposed to, amongst other things, create a DOT agst the hotel for Kish. Escrow closes w/o this happening. Then, S sues to rescind the K with U b/c the hotel is not as promised, and succeeds. Then he sues Kish to rescind the other sale and the Escrow agent for not completing the DOT. If the DOT had been completed S might have anti-defiency protection (only remedy is the land). Ct says can’t rescind the house sale, nothing wrong with it (this is questionable) but finds the escrow agent negligent and makes it repay Kish the amount of the commision so that S is made whole as to that.

i. Red flags when someone in fiduciary position b/c lender or buyer for his client.

ii. S atty’s should have arg breach of fiduciary duty

iii. And Invalid escrow close b/c no DOT( no delivery. But ct says the DOT was for Kish’s bene so he can waive it and the COE can be okay. (But ct awards S damages, trying to have it both ways( screw up.

iv. Hansen thinks the court was wrong to say that the DOT was never given-Kish could argue that there was an equitable mortgage on the the hotel which is effective w/o documentation.

v. Hansen thinks that S probably didn’t have the right to rescind with Kish b/c Sussman would have to give back what he got, too, but since the motel transaction didn’t happen he could not give Kish back the equity? Check
vi. Anti deficiency laws in CA- ccp 580d-encourages non judicial pvt default settlement but once you do that secured lender can’t go after cash, land only. 726a-in the event of a default must go after land security 1st, might be able to go after cash after if follow correct procedure. 726b-if deficiency judgement given in judicial foreclosure CHECK.580b- certain categories of trust deeds/mortgage securities wil never give rise to personal liabilities (non-recourse ): a purchase $ loan for 1-4 units if you live there; a carryback loan.

E. Imputation of Knowledge

1. Kirby- the escrow agent is the limited agent of all parties to the escrow. Reciept of notice of the assignment to Universal of the existing loan, was equivalent to new escrow instructions- in conflict with the old ones- he has duty to clarify. Broadens duty to include existing creditors…

2. Summit- Kirby is wrongly decided, agency does not extend to a non-principals such as existing creditors. Nor will the escrow agents knowledge be imputed to non-principals.

F. Escrow and Title Claims made together

1. For title claims only must establish coverage and the occurrence of covered event, but may be limited by conditions (burn off policy even subtracts cost of defense from recovery) and are capped by policy amount. Escrow claims have open ended tort liability but must prove fault. If you have both claims you have synergistic liability.

VI. Title Insurance

A. The Industry

1. Title Insurance Companies- only 6 or 8 they are the deep pocket underwriters

2. Title Companies-could be a division of 1 or not; commonly privately owned but underwritten by 1. Where the title plant is.

3. Independent Escrows-They are a service – open ended negligence liability- so they are externalized by title co.s and made truly independent.

B. The Nature & Purpose of Title Insurance

1. Assume you are novice commercial buyer, what title products will you use? How else will you protect yourself?

Initial interest(negotiations (get prelim)(purchase k (K title covenants-waranties-reps-or default marketable title at coe)(K should list the only exceptions to be allowed on pro-forma)(due diligence period-( COE (deed covenants kick in, unless expressly held to continue, K covenants may terminate)(pro-forma title policy)(ownership(resale(∞.

2. Universal (663)- Lawyers title was the underwriter of title, Southland title was the issuing agent for lawyers of the lender’s title policy and the sub-escrow agent for Universal’s loan (Pleasant Valley was the escrow agent for the purchase). Southland was paid for its escrow services separately. Universal had a purchase money deed of trust from G, the buyer. 

(a) Southland failed to disclose to Universal that there was a concurrent transfer (req’d to by its K with U)-Apparently it was a ponzi scheme so that G had no money down. Of course he defaulted. Universal got the prop at foreclosure for 700K, 1 mil less than they had loaned, apparently the market had tanked too. 

(b) The court found that Southland was an agent for Lawyer’s only with respect to issuing the title report, not with respect to escrow, so Title Company is not responsible for Escrow failures. CHECK
3. Title insurance never expires. If you resell and then a deed covenant problem comes up you may have a valid claim agst your title insurer. Also will continue to cover you if you sell and hold a carryback loan b/c you still have an interest in the land.

4. If your claim is paid by the insurer, you will likely have to subrogate your claim against a 3d party to them so that they can stand in your shoes to pursue.

5. Quellimane- title companies refuse to issue policies for tax sale deeds. Case shows just how important title insurance has become. 

6. Also a problem for foreclosure –trustee’s deeds. This is why it’s a good idea to have a title insurance co. for a trustee, then they have overlapping risks( will probably issue a policy. Another option is to get the title co who insured it last time( not much more risk.

C. The Policy & Coverage

1. Almost every issue is adressed w/in the policy, 150 years of responding to case law has created it.

2. Extended coverage-formerly called ALTA coverage-coverage based on ground truth, not just paper risks. Protection from inquiry notice charges (to some extent).Discussed in Contini

3. Insuring clauses-(681-2) this is the only part that grants coverage, the rest takes away. Provides indemnity against loss-make it go away or reimburse; right to be defended as to your title. Insures:

(a) Vesting

(b) Against defects

(c) Against Lack of  access

(d) Against invalidity of your lien

(e) Priority of your lien.

(f) Against mechanics liens

(g) Against assessments

4. Scope of defense and indemnity coverages: 

(a) Where title insurer has a duty to defend and indemnify, where the title is challenged and it is not clear the loss is covered, if there is a possibility that the claims are valid as alleged:

i. title insurer has a duty to defend until it is clear the loss is not covered.(but if it turns out loss not covered may recover costs from you if they reserve their rights). 

ii. Title insurer need not indemnify until it is clear the loss is covered.

iii. If title company defends and reserves their rights they may have to pay for an independent Cumis counsel for the insured.

(b) Title company may also choose to tender policy limits..

i. When you sue someone who has insurance, you can make a policy limits demand, then they can tender this to ins. Co; if insurance company fails to pay and then the damages against the insured are greater than the policy limits the insurer is open to open ended liability under a bad faith claim.

5. Exclusions (insurance language)-things excepted from coverage (generally those not findable by title search)

(a) Zoning

(b) Takings/condemnations

(c) Eminent domain

(d) The big/common ones

i. Things agreed to, suffered by, or created by the claimant

ii. Things known by claimant

iii. Things resulting in no loss (I-iii, v mean not a BFP)

iv. Things at time of the policy, not after

v. You are a donee

(e) Corporate/limited partnership issues/if  dissolved its your problem

(f) Usury- won’t insure if your loan is usurious

(g) Mechnics lien after policy date

(h) Bankruptcy

i. Fraudulent conveyance

ii. Equitable subordination

iii. Preferential transfer set aside

i. Where person contemplated bankruptcy tries to transfer things away w/in 1 yr before filing.

6. Exceptions (686)-belt&suspenders

(a) Inquiry notice

(b) Wild easements- they may pay, have to be persistent, may have to litigate

(c) Boundary discrepancies

7. Can customize policy by adding endorsements. May even be able to add some endorsements after the fact.

D. Abstracts & Prelims

1. Prelims- if issued before 1982 its an abstract. After 82 by statute it is simply an offer to issue insurance and can’t be relied on.

(a) However parties rely on prelims all the time, K’s are made by referencing them. The safest way to do this is by getting a new prelim right before close, then listing the exceptions that you will allow in the proforma and stating that no others are allowed as a condition of close. 

(b) Can only get proforma at close.

(c) Brokers don’t generally know that the prelim is only an offer

(d) Problems, overall, are rare.

2. Lawrence- defines abstract.

3. Lickmill- P argued that a legal duty to clean up is an attribute of ownership.Ct holds that environmental problems are not title. This might change if the information were in the public record.

E. Misconduct by Insured (not covered)

1. Moskapoulis- insured creates a bad condition and tries to get insurer to cover.  He misuses lis penden to force owner to sell to him, gets TI, buys, then owner sues for recission. Insurer says no we won’t pay, won’t even defend. This means they believe there is no possibility that the claim is covered.

(a) This is b/c the title problem (recission suit) occurred after COE. (But suit says you never had title)

(b) Falls within exclusions language- “made, known, created, or suffered” by insured

F. Claims- title ins is much cheaper than abstract but does it perform when needed. If the insurer can delay payment, they make more money.

1. Notice-Put carrier on notice right away-otherwise may not want to pay- if your delay is prejudicial may not have to pay you.

2. Tendering- beyond notice-here is the claim, I want you to deal with it. Done with tender letter

3. Insurable Title v. Marketable Title

(a) Hypo- before COE homebuilder finds unsupected prior DOT on property. 

(b) Title Co offers to write over DOT for you

i. But the DOT will show up again in resale.

ii. Only covers to policy limits 

iii. Also will have to go through the extended if need to recover

(c) Will need it also written over in resale policies.

i. No shelter principle will make future parties BFP b/ you knew.

ii. Will have to include it in deeds otherwise deed covenenant problem

(d) Best to have them take care of it (quiet title) b/c of these problems

4. After Tender- insurer must respond in Good Faith. Insurer may stall (higher the current interest rate, more stalling). Then you begin letter writing campaign.

5. Cumis-If they agree to defend you but reserve rights to recover cost from you if you lose this creates a conflict of interest. The conflict occurs b/c their goals and yours are different and their counsel may make strategic decisions that don’t benefit you.

6. SOL- CCP 339.1(?)- 2 years on insurance- but policy may have language limiting that controls.

7. Insured may have many types of claims- Check SOL for each.

(a) Title insurance

(b) Torts against escrow, broker, title

(c) K claims

(d) Premature Close

(e) Claims against seller, appraiser, loan officer, inspector

8. Bad Faith Insurance Claims

(a) Siemens- bad faith denial of existence of K. Made possible to pursue all kinds of K claims as tort claims. (this is the banana nananana reference in White v Westinghouse). But after 7yrs was shot down by US SC.

(b) All that remains of it is in the insurance industry.(& long term emply)

(c) Important because contract claims are often not rich enough to hire contingency lawyers

(d) Works in insurance because the relationship is special. ‘you’re in good hands” looks a lot like a fiduciary relationship. (Lee case- SOL doesn’t run in fiduciary relationship until until the relationship is over or the P actually knows).

i. Title insurance is a limited fiduciary relationship –you are not expected to check on them.

9. Damages- what rights does the insured have to make the insurer go out and fix the problem. LOOK at the policy see what language will apply.(681). 

(a) Insured owner can’t claim more than policy limits. Multiple claims- each deducted

i. No claim until loss has occurred 

ii. Not all losses are collectable- lost profits, etc. Only title issues and delay damages if integrally related to title problem- subdivider who can’t sell the lots.

(b) Insured lender has very thin protection

i. Hypo- insured is in first position. 2 yrs later you find there is a DOT recorded ahead of you. You write a letter – make it go away. They say harm is not suffered yet( no compensable claim.

i. A DOT has  2 parts the debt and the security for the debt.

ii. The insurer says: you could get paid anyway, you could get enough to settle your debt at a foreclosure sale, or you could buy at foreclosure and resell for enough to settle it.

(c) Cale- This case is WRONG. the insured lender had undisclosed DOT  ahead of him, he went through hoops, bought at  forclosure sale and can’t resell at enough to cover his loss. 

(d) Karl- the loss occurs at the time of not recovering at foreclosure sale. (Chuck- pretty late but technically correct)
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