Telecommunications Law

I. Regulation of Broadcasting


The Fundamental Tension of Broadcasting Regulation:

(1) Broadcasts can’t be censored.

(2) Broadcasts must be in the public interest.

-Almost all the thorny issues of broadcasting rights is a product of these two goals coming into conflict with each other.

A. History of Broadcasting & FCC

-FCC developed as a necessity; radio traffic interference, lack of any standards were causing problems with overlapping signals.

-Sinking of the Titanic: the inability of people to hear the distress signals because of the signal interference became the catalyst for the initial move to regulation

-Radio business owners were the loudest in complaints that something needed to be done

Radio Act of 1927

-Congress’ response to the need for regulation: creation of the Federal Radio Commission

-Senate wanted an independent agency, House wanted a new post in the Cabinet.  Compromise created a 5-member commission, politically appointed to carve up the spectrum

-Spectrum was allocated initially EXACTLY the way the big-business broadcasters wanted: broadcasting claims judged on market success standard, i.e. the bigger you were, the more likely you’d get a license
MOST IMPORTANT:  From the very beginning, radio spectrum was seen as too important a resource, and radio too powerful a medium for communication to allow unfettered ownership of it.

B. Justifications for Regulation: Policy Considerations


Traditional government justifications for regulation:

Scarcity:  There’s only so much spectrum in the universe.

Public Good:  Bandwidth belongs not to any citizen, but to all citizens.

Peculiarities:  Bandwidth is not a physical thing.  It is difficult to visualize, hard to delineate the borders, and it was difficult to conceptualize by people from the very birth of the technology.
The Peculiarities of Spectrum:

-Spectrum is hard to identify: it is not readily visible, and was not fully understood when radio technology was first being developed

-Regulation provided a method for understanding and control of this new resource

THEREFORE: regulation is necessary in order to help people understand and utilize the resource being regulated (regulation restricts AND encourages use by adding incentives).

Spectrum as a Public Good:

-A public good is defined as something where the cost to provide the good to one more person is zero.  

-A radio broadcast, then, qualifies: once the broadcast begins, it costs the broadcaster absolutely nothing to add one more listener.

Key to Broadcast Economics:

Outlay Costs = High


Marginal Costs = Zero

-Because spectrum is a public good, it must be doled out according to the public interest.

THEREFORE: regulation is necessary to protect the interests of the collective from the interests of the few in command of the public’s property.

The Scarcity Argument:

-In all the universe, as a provable scientific fact, there is only so much spectrum in existence.

-What’s worse, of all the spectrum that exists, only some of it is really usable by human beings.

-Furthermore, the nature of spectrum is such that only one person can use the same piece of spectrum at a time; overlapping signals lead to static and render both signals useless

THEREFORE: regulation is necessary for the equitable allocation of a resource which, by nature, not all people may use at once.
C. Mechanics of Regulation

1. Workings of the FCC: Structure, etc.

-FCC has ALWAYS allocated spectrum for specific uses.  No such thing as “Here’s your spectrum, have fun & do whatever you want.”

4 Roles of the FCC Regulator:
(1) Carving up the spectrum

(2) Doling out the spectrum

(3) Laying ground rules for transfer of licenses, & renewal

(4) Deciding what costs / public interest requirements go along with the license

2. Licensing Hearings: how they work, what they do

FCC’s Statutory Authority to Conduct Hearings: 1934 Comm. Act, 47 U.S.C. § 309

“(a)  The Commission shall determine, in the case of each application filed with it. . . whether the public interest, convenience, and necessity will be served by the granting of such application . . .

(d)(1)  Any party in interest may file with the Commission a petition to deny any application [even if that party does not itself seek the license]. . .

(e)  If. . . a substantial and material question of fact is presented, [the Commission] shall formally designate the application for hearing . . . Any hearing subsequently held upon such application shall be a full hearing in which the applicant and all other parties in interest shall be permitted to participate. . .”

-§ 312 of the 1934 Act:
-Adds to the authority of § 309 by giving the Commission the authority to revoke licenses for any basis that would have precluded the Commission from giving out the license in the first place

-Also can revoke for willful or repeated failure to operate according to the licensed parameters

-Appeal structure set up where appeals can be taken to the DC Circuit
a. Why Do We Still Care?

-In light of the fact that so much of the spectrum is now auctioned off instead of given through hearings, why do we care what the hearings model is like?

-Answer: because the FCC still attaches stipulations & holds hearings in some cases to preserve the public interest (example: low-power FM stations for low-income owners( doesn’t make sense to auction those licenses, and would further be against the public interest to do so)

b. Initial Assignment Hearings (p. 82)

-Key Cases from Book:  Studebaker and Gunthorpe
-Standards the FCC Looks At (derived from the cases):

(1) Citizenship (until recently, foreign ownership of broadcast stations was strictly prohibited)

(2) Financial ability to enter the broadcasting business (the reason Gunthorpe gets denied—FCC doesn’t believe he can muster the cash)

(3) Value of the service to the community

(4) Overarching Standards: “public interest, convenience, and necessity”

c. Comparative Hearings (p. 85)

-FCC ordered to begin comparative hearings in 1945 by the Supreme Court in the Ashbacker case, saying that where two bona fide applicants want the same piece of spectrum, the FCC MUST balance the merits of each application against the other according to the standards Congress mandated (“public interest, convenience, & necessity”)

FCC Policy Statement on Comparative Hearings (1965) [p. 86]

Primary Objectives:

(1)  “Best practicable service to the public”

(2)  “Maximum diffusion of control of the media of mass communications”

The Seven Factors for Consideration in Comparative Hearings

(1) Diversification of control of mass media.  FCC’s goal to ensure that no single person is in control of all media outlets.  Might be explained by Orwellian-type fears of mass mind control, but also can be explained in anti-monopoly economic terms.  ALSO INCLUDES: judgment on how diversified the community programming is, i.e. in a market where there are already 15 country music stations, an application for a rap station would get more weight than another country offering.

(2) Full-time participation in station operation by managers.*  The quality most sacred to the FCC, that the persons operating the station actually be present in the day-to-day function.  This can be understood as a method of promoting the (1) criterion, “diversification of control”.  The FCC reasons that “concentrations of control are necessarily achieved at the expense of integrated ownership.”

*CAVEAT: The DC Circuit in the 1993 Bechtel case ruled that the owner-manager standard was arbitrary and capricious.  The FCC, having been divested of its most crucial comparative standard, put all applications on hold.  Congress then gave the FCC the power to auction licenses in 1993, and finally in 1998 comparative hearings were abolished in place of auctions.  This solved the whole owner-manager issue once and for all.

(3) Proposed program service.  Does this mean the FCC makes a judgment on the worth of the content?  NO.  The FCC specifically rejects parsing evidence of the “worth” of one format or another, saying that the broadcaster will, as a product of putting together his business plan, already know what format will work the best in the community.  Therefore, the only thing to be judged is whether the broadcaster fulfills his promise to broadcast according to plan, and how much he deviates from his approved format.

(4) Past broadcast record.  The FCC will take into account the past behavior of the broadcaster in other markets and with respect to other broadcast licenses with an eye to predicting the future.  In other words, a mere judgment of the past behavior means nothing to the FCC; only the indicators of how the broadcaster will likely perform in the future matter.  Furthermore, the most important thing to be examined under this criterion is how much public service the broadcaster has historically provided.

(5) Efficient use of frequency.  The more public service a broadcaster can provide for the least amount of spectrum, the better.  This is primarily an engineering/technology standard. 

(6) Character (of applicant).*  Originally judged an applicant, as the name suggests, on the worth of his character.  

*CAVEAT: this standard was eliminated in 1986, as twenty years experience with them had only shown the character issue to produce mud-sling fests that wasted vast amounts of time and money.

(7) Other Factors (catch-all).  “Any relevant and substantial factor” will be considered, in addition to the ones above.

d. Renewal Hearings / Renewal Process (111)

-FCC licenses are of temporary duration: 8 years for TV/Radio and 14 years for advanced wireless and the like.  After that, the broadcaster must renew his license with the FCC or else cease broadcasting.

-pg. 111: “This gives the FCC extraordinary power to influence licensee behavior; to wit, every decision a licensee makes throughout its tenure is a decision made in the shadow of an implicit threat of an FCC response come renewal time. . . a prime example of what is often referred to as regulation by raised eyebrow.”
The Policy Debate: Two Options for Handling Renewals

(1) Give the FCC Broad Discretion in Granting Renewals.  In other words, allow them to hold hearings & whatever they want when renewal time comes up; exercise great degree of control over the licenses and constantly analyze whether the broadcaster is doing a good job or not with it.

a. PROS: FCC stays in charge, ensuring public benefits and keeping the raised eyebrow over broadcasters.

b. CONS: may be unfair to incumbents who may find themselves under stricter scrutiny than someone merely proposing to broadcast would (in fact, this DID happen where old established broadcasters were losing their licenses to little start-ups that accused the incumbents of bad behavior in order to convince the FCC to let themselves have the license instead.)

(2) Constrain the FCC with a Presumption of Renewal System.  Make a small set of highly-articulated standards which must be met by the broadcaster, and then if the broadcaster meets them, they qualify for presumption of renewal.  

a. PROS:  Incumbent broadcasters don’t have to worry about interlopers using Commission rules to put them out of business (community stability in broadcasting an important value, too?)

b. CONS:  FCC may lose or degrade its “raised eyebrow” power if the presumption moves toward renewal instead of examinations de novo.

The Actual State of Things: Presumed Renewal, Codified in TCA 1996 (p. 112)

-Section 204 of the Telecommunications Act of 1996 (47 U.S.C. §309(k)): statutory authority for presumption of renewal.  The FCC must grant the application for renewal if the licensee has served the public interest, committed no “serious violations” of Communications Act or the FCC’s rules, and has not committed any other violations “which, when taken together, would constitute a pattern of abuse.”

-Comparative Hearings for Renewals: officially abolished in 1996.

3. Auctions: Pros/Cons, Compare / Contrast to Hearings model

-Commission auctions off all spectrum EXCEPT: public safety non-commercial services. Digital television services, non-commercial educational or public broadcasting stations, and international satellite spectrum

-TCA 1996 Amendment to Section 309 gives FCC authority to auction [§309(j)]

Lotteries: Pros & Cons

Pro: Insulated from political influence

Pro: Insulated from economic influence

Pro: Low transaction costs (PURE lotteries)

Con: No price signal as to most valuable use (no idea how much the spectrum is worth)

Con: Incentives to over-apply

Con: No safeguard to public interest

Con: Slows down movement to the best, TERMINAL use (in a Coasian sense), thus a waste of time & resources

Con: No benefit to government or taxpayer

Con: Results in private windfalls

Auctions: Pros & Cons:

Pro: Windfall for government / taxpayer

Pro: Strong market mechanism for efficient allocation (reflects best use of spectrum, most valued public use)

Pro: Initial buyers are the same as terminal buyers

Pro: EXCELLENT mechanism for providing information about market preferences, and therefore shows EXACTLY how bandwidth should be divided in order to provide best possible use!

Con: Ignores distributional concerns (the “haves” have bidding power while the “have nots” don’t, EXCEPT that the money paid goes into the public treasury.)

Con: No public interest safeguard if what is in the public’s best interest shifts after the initial allocation

D. Economic Regulation of Broadcasting

1. Competition in Broadcasting (289)

The Television Networks

(1) Network Dominance: Issues

Why Have Networks?

-Economy of Scale: cheaper to share programming

-Benefits: Improves overall quality of programming

-Problem: Decreases diversity of programming

-Transaction costs: need to be nationally engaged in order to cut down on costs of contracting with affiliates across the country

(2) Network / Affiliate Relationship: Issues

Networks and Affiliates Fight All the Time.  Why?

-Both have same exact interests, after all—maximizing advertising revenues

-Most common problem is that affiliates want more of the share of revenues generated by network shows

-Other problem: when national programming offends local standards.  Prime Example: KSL Channel 5 in Salt Lake City, the NBC affiliate, does not air “Saturday Night Live” on the grounds that it is offensive to Salt Lake viewers and against the standards of the station & the station’s owners, i.e. the Mormon Church.

-Affiliates feel very, very annoyed and put out when network programming is unsuccessful in generating revenues

-This is why demographic marketing is unbelievably important in broadcasting.  The Fox network, for example, is perennially in 4th place in the overall ratings.  But switch your focus to the age group 18-49, and suddenly Fox is 3/10ths of a point behind NBC for the lead position! (as of 12/4/01)  So Fox’s advertising sales department goes after companies offering products and services geared toward the 18-49 age group, and they make a ton of money for themselves and their affiliate stations.

(3) Network / Programming (Content) Supplier: Issues (p. 303)

Niche Programming vs. Broad Appeal Programming

-FCC is concerned that too much centralized programming will lead to a lack of diversity in programming.  But diversity in broadcasting is one of the fundamental goals of the FCC’s rule structure.

-THEREFORE: the networks were only allowed to provide a certain number of hours of programming per day/week, and the affiliate stations must fill the remainder of the hours themselves (PTAR Rule—repealed in 1995.)

Network Dominance of Buying Power

-FCC also concerned that networks would use their buying power to interfere with the program production market

-THEREFORE: FCC prohibited networks from (1) acquiring profit-sharing positions in network programs produced by independent companies, and (2) selling programs that had stopped running on the networks into syndication (FINSYN Rule—tossed by Posner’s 7th Circuit in 1992 [Schurtz Communications], and subsequently repealed by the FCC.)

Ownership Restrictions

-In the olden days (before 1996), no one party could own more than 7 television stations across the country, and NEVER own more than one station in one market 

-Standards have changed:
-You can own more than one station in a single market, but they cannot both be in the top-4 rated stations in the community.  So you could own the #1 station and the #7, but not the #3 and #4.  The idea is to allow the broadcaster to own a station with broad programming appeal and also one carrying lower-rated niche programming.  (Of course, this assumes that the lower-rated station is lower rated because it has niche programming, and not just because it sucks.)  The idea seems to be to allow mass-appeal program revenues to help subsidize niche programs (remember, niche programs do not get supplied by networks—only by affiliates.)

-35% Market-share rule (NATIONAL ownership limits)—but expect that number to be litigated as “arbitrary and capricious” by the broadcasting mega-corporations.

2. Case Study: Digital TV (332)

-Most important fact for this: the FCC just gave away 6 mHz of spectrum EACH to every over-the-air broadcaster for the purpose of changing over to a digital format.  In other words, TV stations are now sitting on 12 mHz of spectrum each, even though they’re only using 6 at the most—and with no appreciable movement towards the digital switch-over.  There is a time limit by which they have to be fully digital, but it seems highly unlikely that any of them will make it by the due date.

-Policy implications include: Why did Congress violate its own rules in mandating auction of spectrum by giving it away for free to the broadcasters?  What about the chicken-and-egg problem that very few people own digital television sets which are able to pick up the signals?  What possible justification can the FCC give for granting the broadcasters’ request to, while they’re waiting to officially switch over, use all that extra free spectrum they’ve been given for broadcasting uses they DON’T have licenses to do—like by leasing out their extra spectrum to cell phone companies?!?!

E. Public Trustee Issues

-Interesting Note:  Forcing broadcasters to serve the public interest on an ongoing basis seems justified for 2 reasons: One, spectrum is scarce; and Two, the spectrum is given out for free by the FCC to the broadcaster.

-BUT: the better technology gets for broadcasting, the more efficient the use of spectrum—maybe it’s not as scarce as all that?

-BUT: where does that leave the parts of the spectrum that are NOT given away for free, but are auctioned?  Would there ever come a time when a TV network would wish to purchase its spectrum in exchange for not ever having to justify its public service beyond the initial “we want to provide TV and TV is good” argument?

1. Fairness Doctrine (159)

Red Lion Case (1969):
-Sup Ct. says that if empirical evidence “indicates that [the Fairness Doctrine has] the net effect of reducing rather than enhancing the volume and quality of coverage, there will be time enough to reconsider the constitutional implications.” 

-In other words, the Court is signaling its willingness to re-visit the topic on the grounds that the FD chills free speech and harms the public good, if such evidence becomes available.

FCC Gets the Message: the Fairness Doctrine Report (1985) [pg. 168]
-Gradually the FCC shifts its thinking on the validity of the Fairness Doctrine

-Compiles what it calls a “voluminous factual record” about the subject, and concludes thus: “we no longer believe that the fairness doctrine, as a matter of policy, serves the public interest. ”
-FCC also notes its worry that the FD may be constitutionally suspect, as well (chilling effect on free speech): “we believe that the same factors which demonstrate that the fairness doctrine is no longer appropriate as a matter of policy also suggest that the doctrine may no longer be permissible as a matter of constitutional law.”  [169]

-FCC addressed the issue of regulatory capture here by rejecting the argument that broadcasters were simply making up the degree to which they felt inhibited in order to get out of their public interest obligations.

FCC’s Reasons to Abandon the Fairness Doctrine: (Summary, pg 178)

(1) The FD is no longer as applicable where there are now significantly more media outlets available for the public to use; i.e. more TV stations, increased cable penetration, more radio stations etc.

(2) Restricting the journalistic freedoms of reporters and broadcasters may be constitutionally suspect in its own right.

(3) The Fairness Doctrine thwarts the very purpose it was designed to achieve, namely because instead of promoting more speech, it inhibits broadcasters from presenting controversial issues that are nevertheless in the public interest

FCC Gets Backed Into the Corner:

-In 1986, the DC Circuit rules that the Fairness Doctrine is not a law codified by Congress, but merely a regulatory agency construction.

-In 1985, the FCC issued the Report (above) concluding that the Fairness Doctrine was not justified, but chose to continue enforcing it anyway absent a specific directive to stop from Congress.

-In 1987, the DC Circuit backs the FCC into a corner and says, essentially, decide whether you’re going to enforce this rule or not, and if you are, then where’s your justification?

-Result: 1987 Order, In Re Complaint of Syracuse Peace Council.  Officially repeals the Fairness Doctrine.

Aftermath:

-Thomas Hazlitt & David Sosa put together an empirical study which concluded that the broadcasters had been right in alleging their speech was chilled under the Fairness Doctrine.  This tends to show that the FCC’s decision to abandon the principle was probably well-justified.

-The only thing that survives out of the original fairness doctrine is this: when a political editorial may have an effect on a current, ongoing process (i.e. opinion statements on election day), the Fairness Doctrine applies.

2. Political Editorials / Equal Time (187)

-There has been a movement to require equal time access for political candidates, although nothing has been codified as of yet.

-FCC has resisted making a rule on this issue: prefer to use the bully pulpit method instead (encouraging the industry to behave, just short of issuing regulations)

-The FCC has control over broadcasters’ interests such as the National Association of Broadcasters (NAB): the NAB has to be very careful about pissing off the FCC because they are repeat players, and if they don’t choose their battles wisely, they may end up worse off than before.

-Example of the possible need for Equal Time regulations:

-In September 2000, Fox chose to premiere their show “Dark Angel” instead of the 2000 Presidential debates.  Former Chair of the FCC Bill Kennard went ballistic over this, not because he was being paternalistic (debates are good for you!) but because Fox was arguably taking advantage of the lack of competition.  Other networks, not willing to sacrifice ratings for ethereal notions about public interest broadcasts, might follow suit and then suddenly there would be NO coverage of the debates.

Cable TV

F. History of Cable TV

-Started out as a way for rural communities that were not served by over-the-air broadcasts to get TV coverage; then served rural communities where there was only one or two stations; then started serving everyone, with the marketing approach that here is a great new service that adds tons of channels from all over the country that you wouldn’t otherwise be able to receive!  Watch the NYC local news if you want!  Whee!

-Of course, it didn’t take long for the broadcasters and FCC to realize that the Cable TV issue needed to be addressed, therefore……

G. Regulation of Cable

-Initially, the FCC took a hands-off approach to cable; this seems to be a typical practice with the FCC to allow the nascent industry to develop without government interference until it becomes strong enough (and the need for regulation becomes obvious enough) to handle regulation.

-Cable was perceived as a threat, both to broadcasters and to the FCC’s regulatory scheme.

The Threat of Cable TV:  Threat to Broadcasters

-Television broadcasts had been regulated for quite a long time before cable TV showed up and offered limitless channels from stations in multiple markets to its subscribers

- Furthermore, it complicated the way that advertising revenues were set up; broadcasters had no control over where their transmission was being shown.  Therefore, they objected because (1) there was no mechanism in place for them to be able to capitalize on selling ads for broadcasts seen by viewers in other markets, and (2) other market stations playing in their own community draws viewers away from themselves.

The Threat of Cable TV:  Threat to the FCC’s Regulatory Scheme

-Cable TV’s ability to show multiple channels detracted from the public service goals of the FCC: the more stations there were to choose from , the more that “good” programming—i.e. public interest stuff that the FCC wanted to promote—had to compete with commercial and non-public interest programs.  This was perceived as a threat, since watching public interest programming is sometimes akin to taking one’s medicine: it’s good for you, but it’s not your first choice of things to do on a Saturday night.

The Threat of Cable TV:  Threat of a Natural Monopoly
-Possibly the biggest issue relating to cable TV is its quality as a natural monopoly

-As Posner points out, it is arguably wasteful to have more than one cable company serving a market; why force two companies to lay down cable and try to compete with each other for the community’s viewers?

-Unfortunately, a monopoly is both a blessing and a curse: monopolistic abuses have to be reigned in by governmental regulations.

-As a result of these threats, the FCC developed two forms of regulation for the cable industry.

1. Rate Regulation

-Rate regulation comes in 2 forms, “price caps” and “rate-of-return”.  Each kind has different strengths and weaknesses when applied to a natural monopoly like a cable system.

Price Cap Regulations (p. 426):

-Basically, you tell the monopolist what the limit it can charge people for the service is, and it’s up to them to stay in business with that level of income.  In other words, if the monopolist wants to increase profits, they’ll have to lower their costs.

-PROBLEM: The idea behind price caps is to protect the consumer while at the same time encouraging the monopolist to become more efficient and thus lower costs.  But the monopolist might just as readily choose to degrade the quality of the service in order to cut costs, instead of working harder to be more efficient.

-PROBLEM: The ability to set proper price caps relies on the ability of the regulator to identify what the proper price should be—but who knows if the regulator will get it right, or even be reasonable in its calculations?

-PROBLEM: This model is inflexible; if the monopolist wanted to invest in new technology or equipment for the benefit of the consumers or for efficiency, it would have no way to recoup those initial costs with such fixed prices.

-PROBLEM: Eventually, if the government sees that the monopolist has successfully started making significant profits under the limitation of the price cap, it may ‘renege’ on its side of the deal and lower the price cap further, essentially punishing the monopolist for doing a good job.  Conversely, if the monopolist starts to fail financially, the government will probably be obligated (out of a public service duty to protect consumers from an interruption in service) to bail out the monopolist and the price caps will get raised anyway.  So why bother?

Rate-of-Return Regulations (p. 426):

-Under this model, the regulator calculates the “reasonable” costs of offering a service, adds a reasonable amount on top of those costs to create a slight profit, and that’s the rate the monopolist is allowed to charge.

-PROBLEM: The “gold-plating” effect, where the monopolist seriously overestimates its ‘costs’ in order to increase its profits

-PROBLEM: Predatory cross-subsidization, where the monopolist hides the cost of other divisions in the books of the division being regulated, so the consumer ends up subsidizing the company without getting any benefit in return

-PROBLEM: Given the ease by which a monopolist might pull the wool over the eyes of the FCC, it is clear that the costs of gathering accurate information from the regulated monopolist are very, very high—in fact, it might even be impossible in some cases, if the monopolist is particularly hostile to the regulating agency.

Problems with BOTH Systems:

-The cost of regulations is very high to the company, thus burdening commerce.

-The cost of regulations is ALSO high for the government, thus burdening taxpayers.

-Rate regulation encourages companies to merge & acquire each other, which means that the burdens imposed by regulation are particularly harsh for small firms (otherwise they wouldn’t need to merge with or into bigger firms).

2. Local Franchise Agreements (p. 429)

-Cable companies aren’t just regulated by the FCC, but by local cable boards as well

-1984 Act: limited ability of local boards not to renew cable franchises; moved to presumption of renewal [47 U.S.C. §546]

-1984 Act also capped the limit on franchise fees the local boards could charge to %5 gross of cable company’s income [47 U.S.C. §542]

-1992 Act further constricted local authority: local government prohibited from (1) granting exclusive franchises and (2) unreasonably refusing to grant additional competitive franchises.  [47 U.S.C. §541]

-The 1984 Act and the 1992 Act together created 2 things: (1) “PEG Channels” (Public, Educational or Government Channels—i.e. Public Access Cable stations); and (2) Required cable stations to lease some of their channel capacity to unaffiliated firms, and to do so at regulated rates.  [47 U.S.C. §§531 & 532]

H. Economic Regulation of Cable

1. Vertical Integration & Horizontal Concentration Concerns (See Order Handout)

-The FCC is now revisiting the entire idea of both horizontal concentration and vertical integration rules with respect to cable TV.

-The matter is, as of December 2001, in Notice of Proposed Rulemaking period at the FCC.
Vertical Integration Rules

Defined:  Vertical Integration is

Horizontal Concentration Rules

Defined: Horizontal Concentration is

2. Supply of Programming

I. Broadcasting vs. Cable

1. Copyright Issues

-Broadcasters originally sued the cable companies for copyright infringement, when cable companies retransmitted their signals over the airwaves

-The Supreme Court ruled in 2 cases (Fortnightly and Teleprompter, 1968 and 1974, respectively) that there was no infringement because free TV was just that—free.  Just as you could capture a broadcast for free at home, a cable operator could capture that same broadcast and retransmit it to its customers.

-Copyright Act of 1976 codified the opposite of what the Supreme Court decided, stating that retransmission without consent constituted infringement.

HOWEVER: Congress ALSO added a system of compulsory transmission licenses, i.e. as long as a cable operator was operating in accordance with the rules of the transmission license, there was a presumption that it had permission from the broadcaster to retransmit the signals.  There were NO royalties given for network program retransmittal, and NO royalties for local program retransmittal.

2. Syndicated Exclusivity & Non-Duplication Rules

-Also called “syndex” and “network nondupe”

Syndex Rule:

-A cable company may NOT broadcast programs that that the local broadcasters have gotten the right to transmit.

Nondupe Rule:

-Similar to syndex rule, gives local broadcasters similar protections with respect to network programming.

-In other words, if there is an NBC station in Los Angeles, the cable company cannot carry the New York City NBC affiliate’s network broadcasts, too.

-Syndex rule was challenged in the United Video case, and was upheld by the D.C. Circuit in 1989.

3. Must-Carry and Retransmission Rules

-On the one hand, the cable company cannot retransmit signals without permission.  But on the other hand, they MUST carry the broadcaster’s signal if the broadcaster wants them to do so.

Statutory Basis (Both created by Cable Act of 1992):

47 U.S.C. §325(b)—“Retransmission”: states that a cable operator may not retransmit a broadcaster’s signal without permission

47 U.S.C. §§534-535—“Must-Carry”: gives broadcasters right to force cable companies to carry their broadcasts to the same local market that the broadcasters serve

Options for the Broadcaster:

-Force the cable company to pay you for the right to carry your station (Option preferred by local stations that are ‘heavyweights’ in the community—the cable company is going to want to carry them because the cable company’s viewers are going to demand that particular channel.) 

-Force the cable company to carry your station, with no cost to the cable company (except for your taking up a channel on his dial.)  (Option preferred by teeny little niche stations: the only way they’ll survive in a world where 80% of the viewers subscribe to cable is if the cable company carries their signal!  Of course, the cable company might rather use the channel space for something else…) 

The Litigation (#1): Turner I (1994)

-Supreme Court tosses Red Lion as applied to cable for the reason that cable TV fails the scarcity standard.

-Supreme Court also applies NOT the strict scrutiny approach, but rather the “intermediate level scrutiny” approach as in O’Brien (remember from Administrative Law)

-Court concludes that FCC has not proven that there is a substantial risk to the economic health of broadcasters, and so rejects the must-carry rules.

-Orders the lower court to make a finding of fact on whether there is substantial harm to broadcasters or not

The Litigation (#2): Turner II (1997)

-FCC comes back with proof that economic harms are evident without the must-carry rules

-Court again applies the O’Brien standard, and this time concludes that FCC rules pass muster

 Telephone Regulation

J. Structure of the Phone System












K. Cross Subsidies and Ramsey Pricing

3 Types of Cross-Subsidies:

-Why are there cross subsidies?  Because when telephone regulation started out, the FCC left rate regulation to local (i.e. State) regulatory commissions.  

-Therefore, the state officials were able to create subsidies for favored classes of consumers.  

-Three of those classes became the most important, and in fact were used to provide equity in Universal Service.

Long Distance Subsidizes Local Service:
-Long distance calls are artificially expensive in order to ensure that local calling is free.  Local calls make up the vast bulk of telephone calls, incurring more costs than long distance calls (smaller numbers of these) incur.  Nevertheless, it is a priority to ensure that people living in the same community can speak with each other at little or no cost.  Thus, long-distance is treated like a “luxury” while local calls get a free ride.

Urban Customers Subsidize Rural Customers:
-Rural customer loops are much longer and sparsely scattered in comparison to short, tightly-packed urban lines.  Obviously, longer lines are more costly to maintain.  However, it would be an unfair burden on rural citizens if they had to pay more money for service than people who live in cities (especially argued by politicians from farm-belt states).  Therefore, the costs of urban service and rural service is averaged and both types of customers are charged the exact or almost the same price.

Businesses Subsidize Residences:
-Business users get charged a higher price for the use of their telephone than do residential users.  Why?  Maybe because businesses are in a better position to absorb extra costs than are private citizens.

Ramsey Pricing:
-The problem with cross subsidization is that you may end up encouraging subsidized (underpriced) uses and discourage taxed (overpriced) uses, thus defeating the subsidy.

-Ramsey Pricing = possible solution to this problem.


Marginal cost:  The cost incurred by adding the next customer to the service.  For most telecomm industries, the marginal cost = $0 because marginal cost DOES NOT INCLUDE the cost of building out the system initially, AND, once in place, the system can handle everybody.

Say that: Marginal cost to supply long distance = $25


   Marginal cost to supply local service  = $20

AND:


   At the above prices, 5000 people use long distance

  
   At the above prices, 4000 people use local service.

The ratio of users is therefore 5:4 (Long: Local).

*Ramsey Pricing Says that in order to compensate for costs that are NOT reflected in the marginal costs of providing service (i.e. the cost of building the system in the first place), you increase the costs of both services BUT do so to maintain the same ratio as before, i.e. 5:4.  So, if by increasing the price of local service you cause the number of local users to drop to 3000, you want to target the long distance prices to result in no fewer than 3750 users (because 3750:3000 = 5:4).

*Ramsey Pricing Also Says that you should raise the price of the good which is LEAST elastic: i.e., the one service that people are loath to give up, despite the increased price.

*The Problem With Ramsey Pricing, in the telephony context, is that an absolute application of Ramsey Pricing runs counter to the long-standing subsidization program.  Why?  Because, for example, the service that is less elastic for telephony is local, not long-distance.  But increasing the prices on local is exactly the opposite of what we want to do.  Likewise, the less elastic demand in the rural / urban context may likely be the rural users, since they rely more on out-of-town resources for things not available locally.  But raising their prices, too, defeats the purposes of cross-subsidization.

Pg 622:  “Efficiency and equity really are in sharp tension in the telephone setting.  Not only do universal service cross-subsidies cause inefficient over-use and under-use of particular telephone services, but, more broadly, universal service policies tend to push prices in one direction whereas efficiency concerns would move them in the exact opposite direction.”
L. AT&T Before Divestiture

Cross-Subsidizations:  See above discussion.

Competitive Developments:  CPE Competition

-Originally, you had to rent your telephone from AT&T.

-AT&T, of course, wanted to keep monopoly control over every single part of the phone system

Development of Competition:
1948: FCC strikes down the “foreign attachment” provision barring use of recording devices on phone lines in connection with interstate service.  Reasoning: rejected AT&T’s argument that recording devices eroded the quality of the phone signal, or, in fact, had any effect on the phone system at all.

1954:  Reversal of 1948 policy, FCC forbids use of Jordaphone, a prototype answering machine, on the basis that because it opens and closes the phone line, it affects the phone system (arguably wimpy reasoning here.)

1955: The Hush-A-Phone Fiasco:  FCC originally decides that the Hush-A-Phone, basically a muffler that attaches to the outside of the handset, interferes with the phone system and is banned.  Hush-A-Phone appeals, and the DC Circuit reversed.  Most Important:  DC Circuit also said that FCC cannot interfere with private user’s right to use his phone in a way that is privately beneficial without being publicly detrimental.  The mere fact that the telephone company has a rival product for sale is NO justification for interference.

1968: The Carterphone Decision:  Here’s where the Hush-A-Phone principle really gets its teeth.  FCC denies AT&T’s claim that Carterphone might be harmful, officially requiring AT&T to prove harm before a restriction can be upheld.

Aftermath of Carterphone:  AT&T still managed to make money, by offering a kind of “license” to CPE manufacturers—like AT&T’s stamp of approval that the device wouldn’t harm the system.  Otherwise, the manufacturer would have to prove first that there was no harm done.  But either way, the practical effect was to remove the monopoly hold of AT&T on devices.

-HOWEVER: FCC did not grant anyone making phones the right to do so at will after Carterphone.  The reasoning (rather weak, as it would turn out) was that the phone device was part of the system, not an addition to the system.  In other words, when the consumer was buying phone service, she was buying it with the phone included.

Competitive Developments: Long Distance Competition

i.e. The Birth of MCI & Sprint

Competitive Developments:
1959:  The advent of the Above 890 Decision, where the FCC granted licenses to operate in the spectrum above 890 mHz.  These were used for microwave transmissions.

1969:  MCI (Microwave Communications Inc.) gets permission to begin transmitting voice traffic over long distances via microwave towers

1971:  MCI decision prompts decision called Specialized Common Carrier Services, the source of huge contentious battles throughout the 1970’s and 1980’s.  

-See pg. 629: nobody knew what the heck was the FCC had in mind when it wrote what it wrote.  

-HOWEVER: the effect was to allow companies like MCI to interconnect with the local exchanges.  

-Once AT&T discovered that MCI was offering long distance services to big corporations (the “Execunet” service), they complained to the FCC that MCI was “cream-skimming” and screwing up the cross-subsidy that kept residential users paying lower rates than businesses.

-FCC agreed and told MCI to stop.

-MCI appealed and the court agreed with MCI, telling the FCC that it would have to prove why long-distance competition wasn’t in the public interest!

-FCC argues the cross-subsidization argument

-MCI claims that AT&T is doing predatory pricing, i.e. artificially inflating the “costs” of local service so as to justify keeping business rates high and thus justifying both the continued subsidy and also the right to keep MCI out of the long distance market.
-Battle goes on and on through till the 1980’s, and then the breakup of AT&T happens.  Competition becomes the norm, not the exception.

Rate-of-Return Regulation:
Pg. 635:  “[The] argument that the Bell monopoly was good for society on both equity and efficiency grounds turned on an important assumption—namely that, when it came time to define appropriate rates for telephone service, government regulation would be an adequate substitute for competitive forces.  But, as the FCC gradually came to realize, rate regulation in the context of monopoly is a tricky business, for the most part because the regulated party is also the party that has all the information the regulator needs.”
-AT&T had for a long time been accused of inflating costs and shifting costs around to its different divisions.  For example, the costs of manufacturing equipment in the Western Electric division being recorded as part of the cost of providing local service, even when that was not the case.

-FCC launched an investigation in the 1930’s about this, and after spending millions of dollars and years of research, had inconclusive results.

-The inability of the FCC to be able to tell what AT&T was up to, therefore, contributed to the eventual conclusion that the only way to keep AT&T in check was to move towards a policy of open competition.

M. Divestiture of AT&T (pg. 643)

And in the Year One Thousand Nine Hundred and Seventy Four, the Government did bring a third suit of antitrust against Ma Bell.  And there were motions, and witnesses, and a great trial held.  And the government came up with a settlement agreement and presented it to the Court.  And Judge Greene did make a few changes on the agreement.  And Judge Greene did call his handiwork The Modification of Final Judgment.  And he saw that it was Good.

Thus Ma Bell and her children, the Seven Baby Bells, were forever separated.  And MCI and Sprint did rejoice.  And there was much confusion in the land.

1. Why the breakup happened

-The government had 2 theories upon which they based their antitrust claim: Predatory Cross-Subsidization and Discriminatory Interconnection.

(1) Predatory Cross-Subsidization (661)

-The problem with monopolies with multiple divisions is that the company can shift the costs of one division to be reflected into another.  In AT&T’s case, that meant the expenses that Western Electric might have been racking up were listed instead in the “costs” of providing local service to the consumer.  Of course, it is in AT&T’s interests to ensure that local service “costs” are high, so as to justify the increase in long-distance rates as established by the cross-subsidy program.

(2) Discriminatory Interconnection (663)

-Because AT&T was the monopoly, it could use its power to deny interconnection to its customers (read: EVERYBODY) to competitor companies seeking to provide long distance.

-Furthermore, it could (as it tried and over time lost the power to do) ensure that Western Electric was the only maker of phone equipment in the country, by disallowing the connection of other makers’ phones on to the phone system.

-On the local side, AT&T essentially became a monopoly in the first place by denying the customers of early local phone company competitors connection with AT&T’s customer base.  Of course, the more people signed on to AT&T, the easier it was to persuade everyone to use AT&T, rather than have 3 different phones on your desk & try to remember what system whomever you were calling was using.  (Also called the network effects problem)

2. What Happened to AT&T?  Who Got What

-AT&T became ONLY long distance (an IXC)

-The nation was divided into seven geographical areas served by seven LEC’s, the “Baby Bells”

-Western Electric was spun off into its own company

-BUT: inexplicably, AT&T was allowed to keep control over Bell Labs, the extremely successful research & development division responsible for creating the transistor, among other things

3. Regulation in the aftermath

-Nobody was worried about AT&T trying to become a telecomm behemoth again.  Why?  

-Because even if AT&T had decided to provide both local & long distance, they would be forced to string a whole new set of wires into everybody’s houses in order to compete on that level.  For obvious reasons of cost and feasibility, that wasn’t going to happen.  But if it had—the FCC probably would not have minded, because that would have created an instant competitive market for local service.  (AT&T vs. the BOC’s)

Rate Regulation

-FCC switched from rate-of-return regulation to incentive based “price cap” systems

-Benefits of price caps:

-Not as directly tied to the regulated party’s costs, therefore they dampen the incentive to cross-subsidize

-Allow the regulations to work even if the regulated party is uncooperative or can’t be trusted to accurately disclose its practices / finances

-Pg. 686:  FCC says “The attractiveness of incentive regulation lies in its ability to replicate more accurately than rate-of-return the dynamic, consumer-oriented process that characterizes a competitive market.”

-See the same discussion of price-cap regulations with regards to cable operators (same principles apply to telephone companies)

Baby Bell “Line of Business” Restrictions

-There were 3 really important restrictions imposed against the Baby Bells.

(1) NO long distance service could be provided by a BOC.

(2) NO manufacturing of CPE could be done by a BOC.

(3) NO information services could be offered, i.e. phone lines could not be used in data transmittal services EXCEPT as a mere conduit.  Otherwise, the BOC’s were not allowed to have anything to do at all with data & computing services.

-What’s the Logic?  Because BOC’s control the “bottleneck” of the local loop, the above restrictions were put in place to ensure by law that the BOC’s could not discriminate against or favor specific other companies, for example, giving favorable deals to their former co-workers at AT&T.

Post-Divestiture Universal Service

-FCC had to revisit the whole structure of cross-subsidizations, because now the subsidies would be paid from different companies instead of all in one company

-2-Part FCC Plan:
(1) Access Charges:  Long distance companies pay these to local carriers for the right to originate and terminate long distance calls.

(2) Subscriber Line Charge:  (SLC) More of the fixed costs of the local network were reflected in local rates paid by consumers.

-Originally, the SLC was going to be $6 per month for everyone; Congress and the states had a fit and demanded that the old structure (residential rates stay ultra-low) be kept in place.  The FCC gave in and set the SLC at $6 for businesses and $3.50 for residential lines.  In 2000, the FCC raised the residential rate to $4.35 with possible raises to $6.50 / 3 years.

-Overall effect:
-Greater proportion of the actual costs of providing local service now reflected in the rates paid by consumers for local service (diminishing the former subsidy);

-Creation of long-distance charges paid to LECs to subsidize local service (the subsidy is diminished, but not dead).

*Note:  In the years leading up to the TCA 1996, the long distance companies loudly complained that the LECs were exaggerating their costs of providing local service in order to justify the benefit of the access charges being imposed upon long distance customers.

N. Telecommunications Act of 1996

The Three Goals of the TCA96:
(1) Facilitate Local Telephone Competition

(2) Increase Competition in Telecommunications Markets Already Open to Competition

(3) Reform the Funding and Definition of “Universal Service”

Facilitating Local Telephone Competition: §251

-Main Goal: Create and foster as much competition in the local loop for local telephone service as is possible, economically and technically

Two Methods to Increase Competition:
(1) Resale of Service:  Under § 251(b)(1) and § 251(c)(4), a CLEC has the right to purchase (at regulated rates) telecomm services from a rival and then resell those services directly to consumers under the CLEC’s own name.

a. § 251(b)(1): applies to all LEC’s, and requires that they neither prohibit nor impose unreasonable or discriminatory conditions / restrictions on resale

i. Obvious Question:  Who decides what is “reasonable” or not?

b. § 251(c)(4), however, applies only to ILEC’s (incumbent LEC’s); it reaffirms the resale language in § 251(b)(1) and FURTHER stipulates that ILEC’s must sell service “at wholesale prices”.
i. Obvious Question:  How do you define “wholesale” price?

(2) Unbundling:  Under § 251(c)(3), a CLEC can purchase not the service, but rather access to the ILEC’s facilities and equipment in providing service to the consumer.

a. “Network Elements” is specifically referred to in the language of the statute

b. Examples:  switches, transport lines, customer loops

i. Obvious question:  What elements qualify as “network elements” for what purposes?  Does a phone service use of an element require unbundling whereas a data service wouldn’t?

The FCC’s First Report & Order After the Passage of the TCA96:
-Note “Obvious Questions” above: these become the main sources of contention and litigation in the immediate aftermath of the 1st Report & Order (“The First Order”)

The TELRIC Debate:  The lawsuits brought after the First Order contested the FCC’s pricing scheme, known as TELRIC (Total Service Long-Run Incremental Cost) (description on pg. 723).  There were 2 main arguments that the telecomm companies & state utilities boards presented in trying to get TELRIC kicked.

(1) Jurisdictional Argument: State boards argued that FCC had no right to regulate what were intra-state rates for providing unbundling service to new market entrants.  AT&T v. Iowa Utilities Board:  Supreme Court concludes that the FCC does have the right to regulate intra-state in this way, specifically because the Telecomm Act specifically directs the FCC to do so at §201(b)!

(2) Pricing Based on Hypothetical Models:  Now the phone companies claim that TELRIC is a bad standard because it is based to come extent on projected “future” costs of running the network.  This is the case Iowa Utilities Board v. FCC (pg. 743), in which the 8th Circuit upheld the TELRIC formula for the FCC.  That case has now been appealed and was just argued before the Supreme Court in Verizon v. FCC.  (opinion forthcoming).

Increasing Competition in Already Open Markets : §271-275

-This part of the TCA96 was designed to facilitate more competition where there was already some, on the premise that once you have removed all monopoly power from the LEC’s (given the stuff that happened about resale and unbundling), there’s no good reason to prevent the LEC/BOC’s from going into the long distance service market or manufacturing CPE again.

Pg. 756:  “To whatever extent that local competition provisions are successful, LEC’s will no longer enjoy monopoly power and thus will no longer be able to engage in discriminatory interconnection or predatory cross-subsidization.  Given that, those old “line of business restrictions” lose their principal justification: so long as there is local exchange competition, there is no reason to keep LEC’s from entering competitive markets and going head-to-head with powerful rivals like (in the long distance market) Sprint, MCI, and AT&T, and (in the market for CPE) IBM and Sun Microsystems.”
Summary of LEC Deregulation: A Useful List of Possible Actions

-As found on pg. 767
-DECIDE:  Should LEC / BOC’s be allowed to offer services related to, but different from, plain old local telephone service?

-In dealing with the LEC bottleneck, there are 7 responses that the FCC could take (and in some cases, actually has taken in the past).

(1) Complete ban on entry (original MFJ)

(2) Complete ban on entry but only for a few years (MFJ provision allowing AT&T entry into electronic publishing

(3) Entry permitted, but only via separate subsidiaries (Computer II decision)

(4) Permit entry while imposing price caps

(5) Permit entry while imposing interconnection duties

(6) Permit entry subject to “open architecture” and disclosure regulations of the sort adopted by the FCC in Computer III
(7) Unrestricted entry without specially tailored restraints

So, moving right along into what actually happened. . .
BOC’s That Want to Provide Long Distance or CPE In the Same Area It Provides Local Service:  Rules:

(1) The BOC must FIRST be certified to do so by the FCC.

a. Certification requires demonstrating to the Commission that the BOC fulfills 14 requirements specified in § 271(c)(2)(b).

(2) The FCC in turn must ask for the opinion of the relevant Attorney General of the state in which the BOC wants to provide the service.

a. However: the AG’s opinion is merely advisory, and the FCC can overrule.

(3) The BOC must create a subsidiary company to provide the service (eliminates shifting / hiding costs from one division to another)

(4) If the BOC wants to make CPE, it must disclose massive amounts of information relating to the way the equipment works (“protocols, technical requirements, and network configuration”-pg. 758).

(5) The BOC must demonstrate that it complies with EITHER §271(c)(1)(A) [“Track A”] OR §271(c)(1)(B) [“Track B”]

(6) It can be proven that granting the application would serve the public interest, convenience & necessity, as required by § 271(d)(3)(C).

The “Track A” and “Track B” Issue:
-Key cases: AT&T v. FCC (2000), SBC Comm. Inc. v. FCC (1998).

Track A:  Essentially, if the BOC can prove that there are now competing LEC’s (CLEC’s) in its market and competing against them, they can petition for approval to provide long distance under Track A.  The point is to get the ILEC’s to play nicely with the CLEC’s, and their reward is they get to go into the long-distance market.

Track B:  If during the 3 months prior to the BOC’s filing the request to provide long distance there are no CLEC’s in the area requesting interconnection or actually operating, the BOC can petition for approval under Track B.

The Sliding Scale:  The FCC decides whether the BOC qualifies under Track A or Track B on a case-by-case basis.  The mere fact that some podunk “company” has requested to start competing for local service will NOT automatically trigger Track A applicability.  On the other side of the equation, the mere fact that a bunch of podunk “companies” have requested access but never done anything with it does NOT automatically preclude the BOC from using Track B.  Instead, the FCC appears to be using both Tracks to sift out the BOC’s that are legitimately trying to operate under the spirit of the Act and those which are merely trying to exploit a loophole that suggests they could squash local competition AND get to do long-distance all at once.

VERY IMPORTANT:  Companies that have no actual facilities of their own when providing local service-- i.e. those that are pure resellers-- are NOT factored in to the Track A & B analysis.

Reforming the Funding and Definition of “Universal Service”

The Definition of “Universal Service”:

-According to the Joint Board, Universal Service includes:
(1) Voice-grade access to the public switched network

(2) Touch-tone or dual tone multi-frequency signaling or equivalent

(3) Single-party service

(4) Emergency services access (911)

(5) Operator service

(6) Access to long-distance carriers

(7) Directory assistance

(8) ALSO: other services not already listed which, in the future, will be determined to be part of the universal services (leaves room for growth as technology changes)

*Also supposed to take into account low-income consumers and provide services at much reduced costs to communities with low incomes and to schools, hospitals & etc.*

Paying for Universal Service:  Access Charge Reformations:

-FCC Order: In Re Access Charge Reform (1997) makes 2 changes

(1) Non-Traffic Sensitive Costs:  Fewer non-traffic sensitive costs get recovered through access charges.  In other words, costs that aren’t affected by more or fewer users on the lines stop getting funded through charges that do depend on users.

(2) SLC and PICC:  FCC allows the LEC’s to charge increased rates on the SLC and creates a new charge, the PICC (a flat charge for local service).  In other words, more of the costs incurred by LEC’s in providing local service are now borne by actual local users, instead of through the cross-subsidy program.

-Current Stuff:

-IXC’s are still complaining that more of the local costs should be borne by local consumers rather than by them, the long distance carriers.

Internet and Advanced Services

O. DSL Service Issues: Where Internet Intersects with Telephony

P. Cable Modem Issues: Where Internet Intersects with Cable

Q. “Advanced Services” in Light of the TCA 1996

Telecomm Vocabulary Page

Telephone System Vocabulary

CPE:  Customer Premises Equipment.  Your actual telephone, and other hardware (fax, answering machine, etc.)

PBX:  Private Branch Exchange.  The thing businesses install in their phone systems to provide a bunch of interior extensions on a single line.

POTS:  Plain Old Telephone Service.

PANS:  Pretty Amazing New Services (ha ha.)

Routers, Switches, Exchanges:  The big computers that connect a caller to her intended phone destination.

LEC:  Local Exchange Carrier.  Phone company providing local service and NOT long distance to a specified geographical area; which company is more than likely a Baby Bell.  (PacBell, Bell Atlantic, Bell South, Southwestern Bell, etc.)

ILEC:  (“eye-lek”) Incumbent Local Exchange Carrier.  The current, incumbent phone company already established, and more than likely that was established by the MFJ.  (See “MFJ”.)  As opposed to:

CLEC:  (“see-lek”) Competitor Local Exchange Carrier.  The newcomer that wants to provide local telephone service in competition with the incumbent Baby Bell.

MFJ:  Modification of Final Judgment.  The order that broke up Ma Bell from the Baby Bells.

IXC:  Interexchange Carrier.  Long distance company, such as AT&T, Sprint, MCI.

LATA:  Local Access and Transport Areas.  The geographical zone in which you can call someone for free.  (“Local” calling area)

BOC:  Bell Operating Company, i.e. Baby Bell created by the MFJ.

RHC: Regional Holding Company.  Synonym of BOC, i.e. Baby Bell created by the MFJ.

TELRIC:  Total Service Long-Run Incremental Cost.  [Obviously, the FCC is not good at coming up with acronyms.]  The pricing formula the FCC established in the First Order (post Telecomm Act of 1996) to determine what “market prices” of unbundled elements of the phone system would be.  TELRIC is also at the heart of the hugely important new case being decided by the Supreme Court right now, Verizon v. FCC.

SLC:  Subscriber Line Charge.  Charge on local phone service, developed to help the LEC’s bear more of their own costs (by passing them on to the consumer, of course!)

Urban lines: short, cheap to maintain
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Rural Lines:


Long loops, costly to maintain
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