TORTS 

I General

  Definition: private harm in a civil suit that is not a breach of contract

Primary Concern: whether one whose actions harm another should be required to comp for the harm done

P has burden of proof: civil- “prepond of evidence”; crim- “beyond a reasonable doubt”

Demurrer- ? of law: even if it is true, you can’t sue me for this

Answer:- ? of fact: denial

Affirmative defense- action was justified; i.e. self defense

Fees: each side is responsible for their own.

Insane- held liab for int’l torts if capable of intent

Parents - not generally liable for torts of their child

· they have a duty of due care to prevent kids from causing int’l harm or unreasonable risks to others, but this applies only when they are on notice of child’s tendencies & know or should know that they should have been controlling it

· may be liable for placing dangerous instrument in hands

· diff from employer b/c employer can choose employees

· CA- if there is willful misconduct of a minor causing dmg, parents are liab up to $10,00 for actions of kids

Minor- int’l tort- held to standard of r.p. (Garatt v. Dailey: chair)

-held to reas child std:
(Weisbart v. Flohr: neg, not battery when 5 yr old P struck in eye by a bow and arrow from a 7 yr old)

Co-participant Rule: duty not to intentionally injure each other

Deceased victims: 1. survival statutes- allow estate to bring suit for any harm P would 

have incurred, if he/she survived

2. wrongful death statutes- family/kin can sue to recover for pecuniary loss 

the death caused.  (AKA Lord Campbell statutes)



P is administatrix (if had no will) or executrix (if had will)



Loss of consortium- loss of a spouse’s companionship (due to injury)

II  Respondeat Superior: employer is liab to 3rd party for misconduct of employee

· inefficient to allow liab to rest solely w/ employees

· employer sets labor prices accordingly; also has right to sue employee for indemnification after damages are paid

· vicarious liab- consistent with detterance (employer will police employees)

· spreads risk among customers b/c costs are passed on (liab should be at least partially a f (ability to pay)

· liab generally does not extend to torts committed beyond scope of emp

Frolic- recovery; 
Detour- no recovery; Test: deviation “reas forseeable”?

exception: neglg hiring of empee; or retaining emp after indicative incidents

· indep contractor- usually not liab, but growing exception, particularly when employed to perform inherently dangerous tasks

III Intentional Torts: always need: 1) act, 2) intent, and 3) result

A. Definitions:

1. Disparate Impact- discrim cases- purpose & knowledge

2. Negligence: conduct which falls below the std estab by law for the protection of others ag. Unreas risk of harm- §282

3. Recklessness: involves a risk which is substantially greater than that which is necessary to make his conduct negligent - §500 

4. Cause-in-fact: person held responsible for any harm that can be casually associated in any plausible way w/ his wrongdoing

5. Scale
 

  Neg


          Reckless (50%)     Subs Cert(70-80%)   Intent(100%)

BATTERY (B)

Prima Facie:  1) Act
2) Intent
3) Contact
4) Causation (assumed)

1. ACT

a. Voluntary movement 

Excludes: unconscious, reflex, & act by incompetent
b. “Failure to act” is an act where duty to act:

· family member in danger

· person caused the danger (even innocently)

2. INTENT

a. Desire the result and/or belief to a substantial certainty that the result (not necessarily harm) will occur

b. Unforeseeable Conseq:  if intent estab, liable for any unforeseeable conseq 

c. If intent for diff tort: (e.g. intend just to scare) still liab (x-ferred intent) 

d. If don’t know particular P would be hit- still liab (Cf. Shooting into crowd)

e. Hypo: Person throws H20 out of 35th floor window 

Purp? N/a- to get rid of H20  

know? Dep on time

NOTE:  Open ? whether you must intend harm/offense or just contact

3. CONTACT

a. Harmful or Offensive: judged by r.p. std. (D doesn’t have to realize offensive)

b. Unaware P: D still liab if P unaware  @ time contact occurred

c. Hypos:
-smoke in someone’s face- maybe

-contact with cold air (apt to drive tennant out)- prob not

4. WITH PERSON OR THIRD PERSON: Transferred Intent

a. Person:
1) contact with body
2) contact with object closely associated with person (e.g. glasses, clothing)

NOTE: D can cause contact indirectly (e.g. sending dogs, throw something)

b. Third Person: same as above for person

c. Transferred intent: When D intends to commit a tort ag one person but instead:

1) commits a diff tort

2) commits same tort ag diff person

3) commits diff tort ag diff person

5. DEFENSES

6. DAMAGES
a. Eggshell P: D liable for all consequences of conduct

b. Punitive

c. Economic damages not necessary- can recover pain and suffering

B. ASSAULT: 

1) act  2) intent
3)imminent & reas apprehension of harmful or offensive contact
1. ACT

a. of a threatening nature

b. offer of bodily injury

c. deliberately setting in motion a force that would result in bodily injury

2. INTENT

a. Desire or belief to a substantial certainty

b. toward victim or another (xferred)

c. to commit any tort

d. no hostility, desire to cause harm, or malice necessary

3. CAUSING

4. APPREHENSION

a. Apprehension ( fear (buff can sue scrawny)

b. Unreas apprehension is not actionable unless specific intent is proved

c. P must be aware of threatened contact

d. 3rd party: P must apprehend contact with self, not 3rd party

e. Not negated by abandoned attempt, once P perceives it, assault occurred.

5. IMMINENCE OF CONTACT
- P must perceive D has present ability to carry out threat

6. THREATS
a. Words- usually not enough alone- dep on rp’s perception of imminent danger

-Negate imminent app- “If I weren’t so nice, I’d hit you”

b. Not Assault if D had legal right to compel P to perform act in ?

c. Conditional threat & act enough for assault- “your $ or life” w/ gun pointed

d. Future oriented threats- not usually enough (r.p. std)

e. Hypo- assault if verbal threat to blind; person behind you says has gun

7. DAMAGES 

a. recoverable- P mental disturbance, incl fright, humiliation, & the like, & any phys illness resulting from them.

b. Punitive damages if reckless intent

C. FALSE IMPRISONMENT (FI)

1. ACT

a. action or omission of a duty

· omissions: storekeeper refusing to open door

· actions: barriers, improper use of legal authority

b. Words alone:

· enough to confine when: threats of immediate force or legal authority

· not enough when: P voluntarily submits to commands unaccompanied by force, threats or legal authority

2. INTENT

a. desire or belief to a substantial certainity

3. CONFINEMENT 


a. No reasonable means of escape (P must know about means of escape & means must be reas)

Unreas if: physically dangerous to self or others, offensive to dignity

b. Awareness required? Open ?; Restatement- aware or harmed by confinement
c. Means of confinement: actual or apparent phys barriers, takeaway method of egress, explicit or implicit threats of force (or threat to take valuable property), force, duress, or assertion of legal authority

No Confinement: submit b/c of- moral pressure, threats of future harm, economic well being, protection of reputation (Lopez)

Threats: only when D does not have rt to make threat, otherwise, depends on how serious the threat

4. DEFENSES: 

· Consent: but D must release P as soon as P says so

· Private Necessity: holding people for their benefit.  Must go to authorities immediately

D. FALSE ARREST
1. Act

2. Intent

3. Unlawful Confinement under color of law

E. MALICIOUS PROSECUTION
1. legal proceedings (can say beginning of legal proceeding is arrest)

2. w/o probable cause or with malice (knowingly false info)

- does not include mistaken info

3. legal proceedings terminated in P’s favor

Sometimes prosecution for this tort is based on just part of a pleading.  Similar to sanctions, but easier to get more damages this way.

F. TRESSPASS (TP)
1. Strict Liab: 
a. P as owner of prop is entitled to it

b. Entry of D is tresspass

i. D intentionally enter’s P’s land w/o permission

ii. D remains on P’s land w/o right to be there

iii. D puts an object on P’s land w/o permission



c. TP is liab unless act of God or prod by cause beyond ind. control

2. Proximate Cause- a tresspasser is liable for any acts done or activity on the land that harms the posessor, others, or property “irrespective of whether his conduct is such as would subject him to liability were he not a tresspasser.”

Baker v. Shmykiv

H- “an intentional trespasser need not be foreseeable to be compensable"

R- when confronted w/ an innocent victim & an intentional wrong-doer, it is not surprising that the interest of the victim attaining full comp is placed above the interest of the interest of the wrongdoer in protecting himself against pot. spec dmg awards

Halberstam v. Welch- woman held liable for a killing performed by live-in companion during his burglary; she was involved in profiting from burglary

G. Tresspass to Chattle (to personal property)

1. requires injury or disposession

H. FRAUD

1. false statement or silence when you have a duty to speak

2. statement of fact

3. “scienter”- knowing it is false or being reckless

4. intend P to rely on info

5. P does rely on info

6. To the detriment of P

I. IIED

1. ACT: Extreme & outrageous conduct

a. So extreme as to go beyond all possible bounds of decency.  Examples:

1) Extreme misuses of authority

2) P has known sensitivity which D exploits

3) Consider P’s situation- if P is young, senile, or disabled- less egregious conduct may be considered outrageous

b. WORDS ALONE ENOUGH- But:

1) Offensive language: usually not outrageous unless known sensitivity but ambiguous.  May be enough for common carriers since special duty.

2. INTENT or recklessness

- must be directed at a particular person
- 2 types of reck: (disregard high probability that ED will occur)

1- actor knows or has reason to know that an act has a high degree of risk of phys harm and acts w/ disregard

2- actor has such knowledge or reason to know facts, but doesn’t realize or appreciate risk of situation although a reas man would.

· No transferred intent except bystander cases (byst is close family member & D knows byst is present & byst has family relationship)
· Dead body cases: IIED claims allowed for relatives even though not present
3. SEVERE (emotional, then phys) ED
a. More than a reas person would be expected to endure (i.e. seeks medical aid)

Exception when D knows of P’s sensitivity

b. Harm doesn’t need to be physical- usually results in some type of phys inj from ED (in other torts ED flows from injury)

4. DAMAGES: Not necessary to show physical injuries- still get punitive dmgs

5. DEFENSES: freedom of speech, consent, insanity?

Public figure: need “actual malice” for IIED : Hustler v. Falwell (p.830)

Determination of public figure- means to respond (cannot make comment in paper) 

Atty priviledge- protects anything said in ct; Silberg v. Anderson

Creditor self-help - for bill collectors & insurance investigators

IV Defenses to Intentional Torts

CONSENT: volenti non fit injuria- one who consents cannot receive an injury

1. actual consent- willing state of mind, statement 

Exception: consent form/ exculpatory agreement valid?

2. apparent consent- overt acts & manifestations determine consent (e.g. hold out arm for vaccine); also includes day to day contact - r.p. std.

Exceptions: ? of (date) rape

3. Implied consent- implied by law (medical emergency)

Exceptions: - medical procedure not strictly necessary 

- patient carrying no blood card



- child- ct overrides parents wishes

4. Must stay w/n scope of boundaries consented to.

5. Consent required to conduct, not results
6. Minors: must have ability to weigh risks & benefits (statutory rape, child labor)

7. Exceptions: -  invalid if conducting an illegal activity (not always- illegal abortion)

· Incapable of giving consent (too young, intoxicated, unconscious, etc)

· Mistake- if D caused mistake or took adv of it

· Mistake of Law- conductor tells P must fill out medical report

· Mistake of Fact- P mistaken abt essential nature of conduct

· fraudulent consent (uninformed or misinformed): intent req’d

· Question of link b/n deception & harm 

· prostitute- $ is collateral (not fraud- counterfeit $)

· patient- blood is not collateral (fraud- AIDS))

8. Sports:

-Restatement §50- Rules to protect participants must be obeyed for no liability; other rules are merely for playing game correctly

· Intent- must look @ expected conduct of players in game

· Harm- must look at expected harm in game
SELF DEFENSE (SD)- 

1. Reasonable belief of imminent unwarranted attack/ confinement justifies use of reasonable force & any threatened confinement or imprisonment

2. Exceptions: - pre-emptive force (issue of batterd women & police using force)

· excessive force 

· retreat rule- if you can retreat, must do so instead of  

using (deadly) force- except in your own home

3. Third Party: - Priviledge is transferred: 

· no intent if D is using SD & injures 3rd pty by accident (negligence)

· may still be liab to 3rd pty if tisk to 3rd pty outweighs risk to self

4. Deadly force- must be reasonably likely to kill 

- can’t be used unless person believes injury recvd is serious or death

- police have to be in danger of death or serious bodily injury

- Police Dogs are not deadly force (not reas likely to kill)

5. Threats- D priviledged to threaten more force than privileged to use

6. Future Harm- usu can’t use SD unless no other opp to avoid future harm.

7. Retaliation- not permitted (i.e. 10 min after battery committed, P responds)

8. Policy - more harm done b/c of SD than protected? 

(prof- should not let gen public know abt this rule)

DEFENSE OF OTHERS

1. same std as SD

2. If no rt fot 3rd pty to defend themselves- must reas appear that

a. the 3rd pty was priviledged to defend himself &

b. the 3rd pty was priviledged to use the means & amt used &

c. the intervention was reas necessary

PROTECTION OF PROPERTY (both land & chattels)
1. Warning required first

2. Reas force

3. Reas Mistake
- as to amt of force- protected

- as to rt of intruder to be there- not protected

4. Deadly Force- allowed only ag burglar if reas belief nothing else will keep burg out

5. Mechanical force- permitted only if privileged to use same ( of force

- Cannot use a spring gun ag non-burglar (considered negligence): property>limb

6. Owner of any interest in real property will 

a. Collyer v. Kress: (1) reas belief that another is stealing your prop, (2) justified to detain suspect for reas amt of time  (3) for purpose of investigation in  (4) a reas manner. (includes suspicion of  misd & felony)

b. “Hot pursuit privilege”- can use some force to retake property immediately stolen so long as person caught actually did take something

c. Reporting false info to police:

1- if int’l, may be liab for FI

2- not int’l, no liab.  Police responsibility to figure it out.

7. Criminals prohibited from suing for neg injuries incurred while committing felony and flight therefrom. (CA Civil Code) 

8. Peace Officers

a- Felony (>$400 in CA)-> reasonable belief/ presumption (someone informed)

b- misdemeanor-> none except breach of peace in presence

INSANITY

NECESSITY: extreme danger- D may have privilege to harm P even though P is blameless

1. Private: Qualified Defense  D must pay for dmgs caused.  Must show there was no less damaging way to prevent the harm. Balancing test b/n person interest & that of someone else’s property.  Owner may not resist.
2. Public: Complete Defense  When interference is or reas seems necessary to prevent harm to community.  Only a defense of no less damaging way to combat the danger

3. Priviledge of necessity> priv of property- Ct awarded damages to P

Ploof v. Putnam- P ties up boat @ D’s dock on priv island during storm; D’s servant cut loose sloop; boat, P, & P’s family injured; assumption that P knew there were people on the boat; D- defense- tresspass; P- priviledge based on necessity

4. Pay for Damages?

Vincent v. Lake Erie Transportation Co. (p.847)

H- ship had priviledge to be there under Ploof, but you have to pay for damages

R- want to give dock owner incentive to cooperate w/ ship

5. Hypo- hikers on top of a mtn cabin; break into cabin so they don’t freeze to death; burn furniture to keep warm- do the have to pay for it? Y under vincent

V Counter-Defenses

A. Excessive beating/ deadly force

B. Consent to an illegal activity

C. Uninformed Consent or consent to diff activity/ occurrence

D. Malice

VI   NEGLIGENCE: based on a reas prudent person

A. DUTY: matter of law, judges decide
1. [Barnett: the concludion]

2. Standard of care:

a. r.p. std for most people- avg member of the community (does not account for cariations in intelligence, etc.).  No exception for diminished capacity

b. Professional Standard- professional req’ & skill of member of profession (nat’l std). 

c. Experts/ superior ability or knowledge-have higher std of care (curvy rd)

d. Co-participants in an active sport- duty not to be reckless; not to increase inherent risks of sport (Knight)

e. Beginners? Open ? in law

f. Child std- subjective.  Reas child of similar age, education, intelligence &  experience.  (usually children below age of 4 cannot be negligent).  Held to adult std when engaging in adult activities (i.e. driving motorboats, etc.)

g. Parents- generally not liab for torts of their children.  But liab for their own neg in:

1) failing to control acts committed in their presence

2) failure to exercise reas care to protect ag child’s known dangerous tendencies

3) failure to prevent child’s foreseeable use of inherently dangerous instrumentalities

h. Emergency situations- can take into acct lack of time to reflect

i. Physical disabilities- separate std- not liab if person takes reas steps to minimize risk to others.

j. Insanity? Difficult.  No general rule.  Slippery slope once consider mental impairment, but is mental disability really that diff from phys disability
k. Common carriers? Higher std of care for carriers transporting hired passengers [Andrews]  Extends only to end of journey (BART case)
3. Duty?

a. To whom? general rule- duty to act only to foreseeable P’s
b. Failure to act? Usually no duty to act to save others
Exceptions:
i. You caused danger (even innocently)

CA vehicle code: requires drivers in accidents to assist injured parties regardless of who is at fault in accident)

ii. special relationship: family membber, employer-

    employee, shop owner-customer, common carrier

(not closed def: co-adventurers (Farwell))

iii. when you begin taking care of person (can’t leave  

      person in worse condition than found)

iv. duty to assist only when safe (B<PL)

c. Duty to Warn? Only when there is a special relationship (Harper)
d. Promise-> duty : (1) P relied on promise & (2) breach resulted in injury
e. Not to inflict emotional harm (NIED)
i. special circumstances of death (must not falsely inform of death; must be considerate of survivors of recently deceased)

ii. Witnessing harm to loved ones (does not include pets or property)

CA std.: Close witness to immediate fam member/close relative
f. Psychiatrist- usually duty to warn person if there is a death threat ag. Them
· duty to warn police if person has homicidal tendencies

· must balance against patient’s needs B PL

g. Trespassers: property owners have no tort liab when someone is injured committing a felony on their prop.  Civil code § 847
· Statute requires conviction of the felon to absolve the prop owner (even if felon dies while committing crime)

· N/A to willful or wanton conduct (like setting a booby trap)

h. Owners/ Occupiers of land:
Duty to those outside the premises:

i. Natural conditions: general rule that landowner owes no duty to protect one outside the premises from natural conditions on land

ii. Artificial conditions: no duty except when:

- unreas dangerous conditions (i.e. not liab for natural accumulation of ice on sidewalk, but liab for neg allowing h2o to drain off roof & form ice on sidewalk)

iii. Conduct of person on property: actions on property by self or others must avoid unreas risk of harm to others outside the property.

NEGLIGENCE- a question of fact; juries decide if D should have known of risk
Reduced by untaken precaution specified by P-> physical or mental harm

1. Garden variety- “Conduct which falls below the std estab by law for the protection of others ag unreas risk of harm.” (Restatement 2d §282)

Reas Person Std- failure to act as a reas person would in the circumstances; failure to use ordinary or reas care: what would r.p. do? What did D do?

Hand Formula- Burden< Prob Loss- Caroll Towing Case

(1) what is the burden?

i. forsee risk

ii. recognize others who may contrib to risk, suffer harm

iii. expend resources to prevent

(2) How likely is the harm?

(3) What is the harm?

i. how far might it extend?

ii. Tangible & intangible (Kimbar v. Estes- light in the woods)

Custom- follow/break custom does not necess absolve/prove neg 

(1) What is the prevailing custom?

(2) Is there a feasible alternative?

(3) Would D have had reason to know of the alternative?

2.  Statutory Neg- if passes “neg per se” test, show duty & harm.

· If violation of a statute, also discuss possib liab for garden variety neg.  [although law assumes r.p. would follow statute, cts reluctant to find neg in violation of a stature w/o ordinary neg]

a. Negligence Per Se TEST: 
i. was the statute violated? -? All terms, look for exceptions
ii. is the violation excused? (only for non strict liab statutes)

·  more dangerous to comply? [Telda- walking on wrong side of the rd]

·  made reas attempt to comply

·  D unaware of  condition (i.e. stop sign hidden behind trees)

·  compliance is not in person’s control [blind person crossing when red light]

iii. Causation - did violation cause harm?

iv. Was the harm w/n the purpose of the statute? -determined by risk of harm w/ & w/o statute. Hypo: girl falls in ice-rink past legal curfew

v. Was P w/n the class or group that statute is designed to protect?
b. Compliance does not necess establish due care - can be neg in not doing more.
c. Ordinance/Licensing Statutes- generally not used to set std. Licenses used to denote skill.  If unlicensed person has req’d skill, lack of licenseis not evid of neg.

3. Res Ipsa Loquitor: infer neg. using circumstantial evidence

Three Elements:

a. The accident would not normally occur w/o neg

b. Neg most likely caused by D 

· more likely than not std; do not have to demonstrate that D had exculsive control of the instrumentality that caused injury

· jdgmt based on our experience

· can not try to bring in evid abt majority of other cases

· ct does not admit purely statistical evid

c. P  or third pty did not cause the accident- (no contributory neg from P)

- Multiple D’s- Ybarra- P can sue all possib D’s.  Burden switches to D’s to exculpate themselves. Contreversial- look @ facts compared w/ Ybarra (injured on operating table- phys, hosp, & anesthesiologist held liab b/c res ipsa).   

- D showing he was careful is not enough for directed verdict- case goes to jury, only if D disproves p.f. case will dv be granted.

4. Circumstantial evidence (slip & fall cases) need to demonstrate:

a. Actual notice- D informed of hazard OR
b. Constructive notice- D should have known of hazard (defect must be visible & apparent) AND
Sufficient time- problem existed for enough time that D could have remedied the situation.

c. Mode of Operation (sometimes applied) for self service situations.

Theory: by choosing self-service, the owner has agreed to assume responsibility for the conduct of customers who drop items on the floor or are careless.

P must prove:
· Foreseeable risk of recurring, dangerous condition

Proprietor could reas anticipate that hazardous conditions would regularly arise

· No requirement to prove notice

· No liab if accident unforeseeable or danger not recurring

5. Legal Malpractice

1- Duty- must estab A/C relationship

-public defenders- ambiguous if they can be sued for malprac

2- Neg- malpractice

a. must do proper research (defined by std of care for lawyers)

b. clearly express desire to take or reject case

c. must tell client abt statute of limitations

d. file on time (failure= neg per se)

e. malicious prosecution

3- Causation: 
P must prove that would have won case but for neg
4- Harm/Damages
· Usually no added punitive dmgs- just what P would have collected from case (including the punitive dmgs from orig case)

· No reduction by contingency fee that atty would have received

6. Medical Malpractice

Due care- customary std of care (if established); level of skill & learning commonly possessed by minimally qualified members of the profession in good standing (nat’l std). 

Elements:
(1) Dr- patient relationship



(2) Neg



(3) Neg caused harm



(4) Harm (includes loss of subs opp if >50%)

· Present injury

· Medical surveillance

· Fear of future disease (see causation)

· Increased risk of disease (see causation)

Exception- obvious Res Ipsa cases (e.g. sponge left inside person)- can use expert testimony to bridge the gap b/n common & specialized knowledge.

Consent invalid cases
· Battery only if consent for diff act (i.e. operate on wrong pt of body)

· Lack of informed consent (viewed from patient stdpt Cobbs v. Grant) 

- > Neg (SB thinks it should be battery)

· MICRA n/a to battery- can get punitive (insurance won’t cover punitive over MICRA)

· CAUSATION- Would P have w/held consent to operation? CA- prudent patient std.

· see informed consent (defenses)

Specialist: held to min std of specialty (i.e. oncologist not held to GP std) 

Novice: held to same std as general member of profession

Experts: functions: 1) opinions 2) testify to customary std

- Testimony validity Daubert- (S Ct)- 5 factor test to determine

1. whether technology has been tested

2. subject to peer review or publication

3. generally accepted in scientific community

4. rate of error

5. standards and controls

6. Heller- only hard scientific facts acceptable in court



  - Expert validity- Jones v. O’Young
1) physician must be member of school of med testifying about

2) (does not have to be from D’s sub-speciality)

3) must be familiar w/ methods, procedures, & trtmts ordinarily observed by physicians in D’s community or a similar community

Respectable minority- Sharoff- if resp. minority says trtmt is valid, not malpractice

No governing std of care- P still needs expert

Misdiagnosis:

- difficult to establish std of care when jdgmt call




- ? of causation- would earlier diag have helped?

Not best procedure
- CA- must show other procedure would more likely than 

not have avoided harm

Bloodbanks- custom std applied in leading case- even though more eco

MICRA- 

1) recovery for pain & suff (non-eco dmgs) ltd in CA to $250,000




-higher rewards given by jury are reduced

2) Applies only to negligence

3) limits contingent fees on malprac

4) allows periodic pmts (if patient dies, pmt stops)

5) collateral sources- juries told abt other means of comp

6) Effect- less $ in cases, insurance premiums down

Defense:

Good Samaritan Law- protects medical professionals for coming to aid of ind in an emergency from malpractice suits

Informed consent- invalid if dr. fails to disclose info the r.p. would need to make an informed decision if they want trtmt or not & medically reas alternatives; 

Dr. must tell patient that they have the rt to refuse trtmt

Life expectancy- not required to disclose unless asked (Arato)

Surgeon’s harvested more than necessary in spleen disease - ct said 

not battery or theft, but lack of informed consent: Moore)



Failure to get a test is harmful- required to disclose (neg, not B)

Disclosure harmful- Can w/hold info




Obvious risk- - Can w/hold info

7. Imputed (Vicarious) negligence: Respondeat Superior

a. Independent contractor? - no resp sup
i. work independently? who has control over work

ii. who supplies the tools?

iii. Work for multiple employers or just one?

Except: non-delegatable duties- some duties so imp that you can’t farm out responsibility @ Malony p. 20

b. Scope of employment? Conduct is in the scope of employment even if expressly forbidden if action is not so far out of line with employment (outside of emp: usu for int’l torts, personal motives, egregious acts & crimes) if conduct eggregious, ask:

i. act to benefit employer?- “serving the master”

ii. conduct foreseeable to employer? (Eee has behaved like this b4 & Eer is aware of prob, but does not attempt to address prob) SH - aff defense that co. showed reas care & Eee did not take adv of policy/procedure

iii.  action pt of job duties- SH case where boss fires to retaliate

frolic- Eer not liab; detour- Eer liab 

(Eee goes to see g.f.- frolic; return to job, detour)

iv.  Police officer using official status- sometimes in CA can be resp sup

Hypo: Cop pulls someone over for traffic violation & rapes her @ home. Scope of emp? Not benefit to Eer but officer rep’s state & has power dynamic over citizens.  LAPD held liab.  



Not scope of emp when:

· fire marshall setting building on fire- not scope of emp even though off status gave him access

· child molested @ teachers home during school sponsored activity.  Policy reason- did not want to deter all after-school programs

Note: 
If person neg hired- not resp sup- just plain neg.


Top down policies- directly neg (e.g. Dominoes 30 min guarantee)

B. CAUSE (must show cause in fact & prox cause)
1. Cause In Fact:

a. but for test: harm would not have occurred but for D’s neg.  Could it have happened anyway? Other way for people to get sick or car to crash?

b. Substantial Factor test- (joint causes)- action subs factor in causing harm

c. Concurrent Causes- when several D jointly engaged in neg conduct, then ea is liab if only one of them caused harm (Ybarra)

d. Alternative Causes
i. Alternative liab: burden shifts to D when both D’s neg but diff to determine which action directly caused harm.  P just has to prove that one of them caused harm. [2 hunters shot & one injures someone- both liab unless one can exculpate himself]

ii. Concerted action- jt & several liab on pty of all D’s having understanding, explicit or tacit, to participate in plan to commit tortious act. (Most common ex. Drag racing)

e. Lost Chance? In CA, can’t recover for more than 50% chance

· P must show that had the alternate procedure been done, there was over a 50% chance of success. (P can sue if chance reduced from 53% to 51%)

· Not actionable in CA- must have actual harm 
f. Fear of increased Risk of disease (IIED/NIED)
i. Potter- recovery for increased risk of disease if 

· 51% chance of getting it

· if there is any phys manifestation at all- what counts as a phys manifestation? Mauro (can also recover for med exp of testing)

· If D is a “bad actor” (= punitive dmgs awarded) -> P recovers if “signif risk” of getting the disease.

ii. Can recover for IIED

iii. “sucker defense”- smokers have increased risk of cancer- ct held that if aware of smoking incr risk, P can’t recover as much.

2. Proximate Cause (increase in risk)

Ask: Direct & immediate (v. intervening acts)? OR Forseeability?

a. Direct & immediate causes: when the facts present an uninterrupted chain of events (no intervening force) CHECK FOR INTERVENING ACTS!

b. Forseeability/ increased risk/ probable consequences? Did D’s neg increase the risk of this kind of harm? D is liab for all harmful results that are the normal incidents of & w/n the increased risks caused by his acts.

i. Aff Defense: harm would have happened anyway

Steinhauser- schizophrenia set off by car wreck

Dillon- kid falling off a bridge actually killed by the live wire he grabbed onto on the way down (ct reduced awd b/c child would have died anyway)

ii. Foreseeable P, Forseeable harm- for P.  If a particular harmful result was at all forseeable from the D’s neg conduct, the usual manner in which the injury occurred or the usual timing of cause and effect is irrelevant. Examples: speeding ambulance, medical malpractice, harm from rescue effort.

1) Forseeable harm, unforseeable manner- jdgmt for P

i.e. peg-leg stuck in rd, Hobbes Hollow- crim interv

2) Consequences direct & immediate: for P

iii. Foreseeable P, Unforseeable harm:
1) Remote chance of harm “extraordinary occurrence”: for D

Wagonmound- oil spill in H20- fire caused by burning rag

2) Eggshell skull P (unforeseeable extent of harm): for P

iv. Unforseeable P- jdgmt for D

Palsgraf - P @ other end of platform hit by fireworks that exploded on tracks (which knocked off b/c porter boosting man onto train) (no neg 7 no duty)

v. Forseeable P, unforeseeable type of harm: toss up
Polemis: ct held that if D was neg, then liab for all unforseeable conseq if directly caused (closer to US law than Wagon Mound)

Wagon Mound: need forseeability as well- shouldn’t be liab for harm not assoc w/ risk

Kinsman
vi. INTERVENING FORCES

1) foreseeable intervening forces- jdgmt for P

suicide (usu forseeable), 

2) neg or recklessness of intervening actor- jdgmt for D

drunken surgeon, fireman who didn’t warn abt heating blox
3) intervening act activates harm: jdgmt ag interv actr & for rest D’s

Examples: lax security, poor lighting so person is harmed

vii. Policy cut-offs (unless harm forseeable)- for D

1) Secondary harm

· D ilab for harm caused by intervening actor engaged in normal effort to aid (ambulance driver has heart attack & wrecks)

· If secondary harm does not logically follow from primary (ambulance struck by lightning), D not liab

· When P has recovered fully/ as much as he is going to, liab terminates for secondary harm.

2) emotional distress

3) purely economic harm

C. HARM

a. Emotional: CA- Potter std applies: if >51% likelihood that P will get cancer/AIDS, P can recover.

Fear of AIDS: Must actually be exposed to HIV to have claim (Potter std)

· needle in jacket pocket at Macy’s fails

· Dr suspected he had AIDS, but did not know- if knew- bad actor std- still unlikely to have signif risk b/c prob of transmission is slight.

NIED

Immediate harm caused by D’s neg results only in ED.  Can, but doesn’t have to manifest physical symptoms.  ***Not an indep tort- need to establish underlying tort first!

If directly harmed, ED included in P& S

Two scenarios for recovery:

1) Bystander Scenario

a. P “closely related” to victim- [i.e. parents, siblings, children, grandp’s, (grandc’s?) or other relatives living in same household or potentially others if there are “special circumstances”- does not include unmarried couples

b. P “present at the scene” of injury- evid of presence & awareness that event is causing injury to the victim (P observed or in vicinity) 

c. P suffers serious ED, which is “not an abnormal response.”
- mother watches child deteriorate from med trtmt in Juvenile Hall satisfies this test (Ochoa)

2) Direct Victim Situation

a. Direct Victim means
i. pre-existing relationship OR

ii.
maybe when P is also in the zone of danger [Ballinger- ariel tramway- depublished]

Zone of Danger- a person put at risk of seemingly imminent offensive or harmful contact but suffers no injury (car crash, not plane crash)

b. P suffers serious ED, which is “not an abnormal response.”


Pre-existing relationship example:

· woman who is both mother of molested boy & patient of same psychiatrist (Marlene)

· woman during childbirth as mother of injured baby & patient of doctor (Burgess)

· Fear of AIDS- (but only if transmission is more likely than not) [Potter]

· Misdiagnosis of syphillis in wife causes husb to get tested & destroys marriage (Molien)

· Consumer using defective product is direct victim (P in boat as it mangles girl) Kately v. Wilkonson
· Huggins- neg prescribed oversose for child- no recovery (patient was child, not parent)

· Misdiagnosis of HIV, cancer, etc. (CA- can recover)


Mishandling of Dead Bodies: (Christensen)

-
Close family members (not friends, people w/ custody rights, etc) allowed to recover when they have a pre-existing relationship w/ the mishandler & the mishandling of the body is:

1) Intentional or

2) Negligent in causing foreseeable ED and such neg was egregious and D’s conduct not directed at particular P’s

Underlying tort not necessary under Christensen - D liab (ct says it is but holds diff- only underlying tort would be TP to chattle & then only liab to P who had custody of body)


Fear of getting a disease (ltd to Cancer/toxic harm):

a. Present phys injury- (even something as minor as “impairment to the immune system”, [Potter] can recover for NIED for fear of getting cancer
b. No phys injury- no recovery for increased risk & fear unless >50% chance that you will get cancer in the future or D was a bad actor and “signif risk” of disease

Special cases:

· Legal malprac- NIED claims rejected except for wrongful convictions where P has proved innocence (not on technicality- Holiday)

· Pets- recoveries growing for death of pets

· Property losses (and other non-phys losses? No NIED for neg building “dream house”; underlying tort- breach of contract).

VII  DEFENSES TO NEGLIGENCE

D. Contributory Neg- under common law, barred recovery if P was also neg; now in disfavor

E. COMPARATIVE NEG- (CA Lee v. Yellow Cab)

a. Collect in %age of fault- Exception- extreme anti-social behavior- i.e. kids whostole care & crashed with D barred from recovery b/c behavior so anti-social)
b. Absent Tortfeasors
CA- assign non-party tortfeasors their share of liab (not binding on them in a diff suit)

c. Settlement issues: 
If one party settles & the other doesn’t: settlement amt deduced from finding of eco dmgs.  Non-settling parties liab for only their share of non-eco dmgs. 

Note:

· D who setttled not laib for contrib to other D’s.  

· Orig settlement must be in Good Faith (in range of settler’s liab)
d. Neg per se if P doesn’t follow statute?
1. Violation of statute designed to protect P’s group (i.e. child darts out in front of car going too fast.  Child’s violation of statute not comparative neg b/c statute (speeding) was designed to protect that child 
2. Seat belt cases- In CA- violation of seat belt law will not automatically constitute neg in civil cases but can be factored in as avoidable consequences
F. AVOIDABLE CONSEQ

a. Actions after accident:

· Duty to mitigate dmgs- Cts generally refuse to award dmgs for complications that could have been avoided by the exercise of due care after the accident (take into acct risk, expense involved in trtmt, & probability of success)

b. Actions b4 accident (anticipatory avoidable consequences):

· Duty to use seatbelts- CA- failure to use safety devices reduces recoverable dmgs, though D is likely to bear the burden of showing what pt of harm was due to the failure to use the safety equipment.  

G. ASSUMPTION OF RISK

1. Full Defense:

a. “Express A/R”: release of liab, if held valid

· Krazek (p. 411)

· May be void as ag public policy (Dalury, Trunkyl), or too broad or too vague to be upheld. (Mt. Bachelor)

b. “Co-participant in active sport” 
i.e. Knight

· Duty of one co-participant to another is to avoid being reckless (or intentional) - no duty to avoid negligence.  Duty breached only when D:

1) intentionally injures another player

2) engaged in reckless conduct totally outside the range of ordinary activity involved in the sport

3) D may have duty not to increase risks over & above those inherent in the sport. 

Co-participant: skiers, not ice-skatersin a rink or boaters on lake

Active sport: ranges from baseball to ice-skating; golf & archery less active sports- questionable.  No reduced duty in hunting- so dangerous- we want chilling

Policy: don’t want to avoid “chilling vigorous participation in sports”

· Duty of Non-participants/ maybe participants: (ski-lift operators and defendants generally- possibly including participants): No duty to protect ag risks inherent in sports, but duty to use due care not to increase risks to a participant over & above those inherent in sports. 

Purveyors of recreation are not co-participants (i.e. Reds- Wattenburger)

Neg Instruction - not liab if does not inc risk inherent to sport (Frontier)

Inherent Risk- 
test- will the fundamental nature of the sport change if D is liab (Solano)

Skiing- 
Connley- risk of hitting pole is inherent to skiing



Campbell- ct rules that snowboard hitting skiier is not inherent risk

Figure Skating-
collision & blade cutting arm is an inherent risk

Rock Climber- instructor neg in securing stakes properly- inherent risk- D

· Unusually risky sports: P’s participation in unusually risky sports (e.g. sky-diving, rock climbing) can be weighted by jury as comparative fault even though unreas or neg.

c. Firefighter’s Rule”: no duty

- “the very risk P was employed to confront” - Knight @ 310, Day v. Caslowitz
2. Partial Defense: Secondary Assumption of Risk

1. D is neg (breaches duty), but P’s conduct may provide a partial defense (whether P’s conduct was reas or not)

2. “Plurality” approach in Knight
· apply comparative neg, not A/R, to P’s conduct (Gonzalez v. Garcia)

· But “comparative fault” by P can include conduct, even reas conduct, that consists of voluntary particip in “highly dangerous sport”,etc.

· Knight at 313-314
3. No Defense:

D is neg or reckless(breaches duty), &:

1. P not guilty of any comparative fault, &

2. P not guilty of any “assumption of risk” that might be included in comparitive fault:

a) P does not know full, specific risk

4. Kennard @ 326 (cable spliced)

5. Hippopotamus

OR

b) P’s choice to encounter the risk was not voluntary, but “coerced”

6. employee & dangerous condition on job

7. hole in screen @ world series

8. Eckert
VIII  STRICT LIABILITY (1) Duty (2) Breach (3) Causation (4) Harm

A. General Issues

1. Things you can NOT be strictly liab for:
a. Services, Diagnosis or Trtmt: (if breaks fail, mechanic liab for neg) If ambiguous b/n service & product, look @ dominant aspect.  Airline/ Doctors/ Lawyers/ Pharmacies- service, Retailer- product.  Hair Salon- SL for defective hair solution; bowling ball (alley- neg std); wine glass (restaurant- SL std)

b. Blood, by statute

2. Some people who can NOT be held SL

a. Federal Gov’t

b. Manufacturers, if intervening cause changes product after it left manuf ctrl
c. One-time lessor (renters of cars are liab)
d. Used-car dealers (liab only under neg - doesn’t inspect car properly or per se)
e. Landlords (defects potentially caused by one of many contractors- also, no implied representation of safety)
f. Financiers (backers of a co.)
3. Parties

P    -   forseeable P - ind who was harmed, bystanders (Elmore)

D   -    manufacturer (can’t insulate itself by delegating final inspection &   



adjustment to retailer: Vandermark)

· retailer (retailer has strict liab for parts not under its control: Vandermark)

· anyone else in the chain of sale (distributor, etc.)
· bailor/ lessor (Price v. Shell Oil)- only applicable if in the business
· successor company- if same product line (CA)
4. Reasons to use SL

a. Deterrence- D use better care

b. Deterrence- D decr. Amt of activity

c. Loss Spreading - among customers

d. Compensation- victims less likely to be able to meet cost

e. Fairness- manuf resp for own products

B. Property Use

1. Ultrahazardous or Abnormally dangerous activities: involves a substantial risk of serious harm to person or property no matter how much care is exercised

i)
Inability to eliminate risk of accident by exercise of due care

ii)
High degree of risk that harm will occur to someone or thing

iii) Likelihood that harm will be great

iv) Extent to which the activity is not a common thing

v) Inappropriateness of activity to the place in which it is done

vi) Extent to which value to the community is outweighed by the dangerous activities

2. Negligence or SL? Indiana Harbor v. American Cynamid- Ct held that co. shipping hazardous chemicals should not be held strictly liab for spills.  Neg appropriate b/c no alternative to activity which needs to happen (benefits society)
3. Carriers of Abnormally Dangerous materials SL? Yes. Chavez v. Southern Pacific. Even if carrier has no choice but to accept dangerous cargo, co should spread the loss.  Co should know they are carrying dangerous stuff though.
4. Blasting cases- always SL
5. Airplane crash- not SL, neg req’d .  
6. Guns- as long as guns aren’t defective, no SL
C. PRODUCT LIAB (Duty, Defective Prod, Causation, Harm): for forseeable uses of the product!!

1. MANUFACTURING: must be diff from intended form & other products produced
a. Manuf defect is a “term of art”:

i. 
Pet parakeet- gave owner pneumonia/parrot fever- defective

ii. 
Rat parts in a Diet Pepsi (could also be a Res Ipsa case)

iii.  CA- is defect natural to food served?

2. DESIGN: In CA, P can use either test!!!

a. Consumer Expectation Test: Burden is on consumer to demonstrate that the product failed to perform as safely as an ordinary customer would expect when used in an intended or reas forseeable manner.

1. Product must be defective when left the plant- not made defective by use, misuse, or poor maintenance

2. Simple issues: usually only for simple issues where consumer would have expectation (food, used products).  Open ? how to apply when dealing with experts.  What abt expectations of experts who are customers? Too technical- see warranty.

3. Expectation established by common sense & advertising warranties.  See below for separate action for warranties)

Defenses:

“Open & obvious dangers”: assumption of risk (merged into comparative neg) is a defense for consumer expectation (not risk benefit)- can reduce dmgs, but not throw out claim- still have risk/benefit test.  See causation issue: if P doesn’t want safety device, would they have used it?

b. Risk-Benefit Test: if the jury finds that the risk of the design outweighs the benefit, manuf held liab (B<PL test shifts burden to D)

i. Design, not just product, must cause harm: P must show that similar 

   products w/ diff designs would have avoided similar injury.  

   Similar products: similar price, similar use, similar benefits


Exception for unreas dangerous products: (i.e. drugs)


P does not need to find one that is the same, but good

Issues to keep in mind:

1. P Burden: show design caused injury; can bring alternative design- would the proposed change impede the intended use of the product?

2. D Burden: benefits of design outweighed the risks

3. Drugs- design defect, neg: defect was known or reas knowable- policy interest in not deterring dvpmt of new drugs

4. Open & obvious dangers? No defense to Risk-Benefit test.  Focuses only on D conduct.  

5. Desirability of design-  as demonstrated if the P chose the design above others is factored into R-B test (Cmacho- honda did not have leg guards as an option-> liab)
6. Causation- If P doesn’t want safety device, would they have used it
7. Design which invites alteration- Jones v. Ryobi- (machine can be speeded up by removing safety guard).  Manuf SL if alteration is known to manuf or reas foreseeable & don’t take any steps to prevent it.  If alteration unforseeable intervening act, then fails prox cause.
8. Federal min stds- conflicting prod liab requirements in the absence of federal exemption, BUT Congresses duty to fix this problem, not cts.  Chrysler held liab for car not strong enough in sideways collision, but tradeoff would be car not strong enough in head on collision-Dawson
WARRANTY: SL for breach

a. Express: Problem w/ SL for warranties- People besides direct purchaser sometimes not covered by direct warranty

i.
Shatterproof window shield as advertised.  Hennington
ii.
Warranties notice requirements should not apply when the P & manufacturer have not dealt w/ each other directly (P unaware of the obligation) Greenman v. Yuba
b. Implied: “product is reas good for purpose for which it is sold”

- 
Shopkeeper liab for a pin found in bread bought by wife but eaten by husband.  Ct held that wife was acting as an agent for hubby. (Ryan)

-
“Crashworthyness” - when manuf/design defect increased injury

c. Generally disclaimers are invalid as ag public policy

FAILURE TO WARN

a. Factors Determining Adequacy of Warning:

Does the warning sufficiently alert the customer to dangers of the product?  Drugs- Was the info known or reas knowable to scientific community @ time?

1. Is any warning necessary? If common knowledge & danger apparent, may not need warning b/c no warning could have prevented harm (fails on causation)

2. Is the warning adequate?

a. Warning must adequately indicate scope of danger
b. Warning must reasonably communicate extent or seriousness of harm

c. Physical aspects of warning may be inadequate when it fails to alert a reas prudent person (not large enough type, no pic)

d. Simply directive may not be enough when it fails to indicate adverse consequences

e. Means of conveying must be appropriate (language)

f. (Adequacy of text is only one factor)

g. Foreseeable Use/Misuse: generally, liab of D is imposed if misuse is foreseeable or if harm could have resulted from a normal, foreseeable use of the product. Otherwise, may not have prox cause b/c of unforeseeable intervening acts.
Intrinsic Risk- [for medicines, asbestos, etc.]-  Liab only for failing to warn about known or reas scientifically knowable risks (Brown & Carlin)

· Ex: D, manuf is liab b/c it is a similar sort accident (woman spritzing near candle) is forseeable & costs of adding warning is very low.

· Ex: bottle maker not liab b/c it is such an unforeseeable use (maybe diff if barman drops on the floor?)

· Ex: Common knowledge-jury decision whether D should have been warned abt dangers of moderate drinking

ISSUES:


DUTY:

1. The Learned Intermediary: remote suppliers of prescription drugs fulfill their duty to warn by warning the physician (exception: mass vaccinations)

2. Bulk Supplier: if a sophisticated buyer who can be relied upon, no liab for supplier.  However 

3. Likely Audience for warning- cluster of cases involving kids w/ lighters.  Generally, instructions were enough even though they were intended for the adults using them

CAUSATION: even if warning was shoddy, D can say that P didn’t read the warning to begin with.  

1. Some states have a “heeding presumption”: P would have heeded instructions if they were proper ones

2. Risk comes to Rest pigeonhole- D duty to have a reas crashworthy car-> prox cause

3. Discovery of danger after distribution- Duty to warn consumers who can be readily identified or traced when a defect which originated at time of production but was unforseeable, is discovered to present a life-threatening hazard.

4. New safety device available: No duty to warn if just technology changing & new safety devices develop after manuf.

D. DEFENSES TO PRODUCT DEFECT CASES

1. Extreme use, -> unforseeable
2. Intervening act

3. Prop 51 n/a to diff pties in chain of distrib for same article- all liab

4. Comparative Neg (Daly- Reduces recovery by P’s enhanced neg)
a. P uses product w/ knowledge of the defect

b. P not checking for defects

c. P using product incorrectly
d. P’s Pre-Accident Conduct: Drunk-driving, etc.

e. CA seatbelt law- not neg per se, but jury can be told abt statute & apply hand formula

5. Unusually Risky Activity (only reduces enhanced dmgs)

a. Assumption of the risk- P was doing unusually risky activity Knight v. Jewitt
b. BUT if product was designed for that unusually risky activity (e.g. hand-glider), D should still be liab for defects

IX  DAMAGES

A. Form: mostly money; other remedies do exist: injunction, retraction

P’s age, phys condition, & occupation contribute to damages

B. Nominal: if P can’t show pecuniary harm, receives token amt
C. COMPENSATORY DMGS

Economic: Medical Expenses, Lost wages (past, present & future)

Includes soc security & pension

Does not include personal injury or prop damage

Non-economic: Pain & Suffering (past, present, & future)

c. Loss of ability to enjoy life (included in P & S- causes seniors to get more $- golden years)

d. Unborn children (probably)
e. Loss of companionship (spouse can’t talk, have sex, etc.)






(CA: Unmarried couples cannot recover Eldon v. Sheldon)

Death before judgment: can’t recover for the pain & suffering if die b4 jdgmt or in wrongful death cases

D. PUNITIVE DAMAGES
1. When D shows recklessness, indifference or intent to cause harm

2. NO recovery for negligence

3. CA- Submit D income for punitive dmgs

4. Comparative defense does not decrease punitive dmgs

E. LIMITATIONS: Who Pays for What?

1. Subtract non-parties % of fault from dmgs

2. Comparative Neg: subtract P % of fault (i.e. in crash, reduction for P causing crash & D still liab for lack of crashworthiness)
3. Small Businesses: CA- (25 Eees & retailers) ltd in Strict Liab cases to punitive of $250,000 or 3 x compensatory-  (N/A for hate crimes, int’l torts, environmental)
4. Joint & Several Liab: Prop 51

a. all eco dmgs, all D’s are jt & sevetally liab (D can recover later thru contribution or indemnification (full amt: if resp sup or retailer who sold defective product)

b. non-eco dmgs- D’s pay based on %age of fault

5. Resp Sup: Employer pays for neg of employee’s, but can sue emp’ees for indemnification
6. Multiple suits ag. D (i.e. toxic, prescription drug, design defect), court can limit punitive dmgs

7. P’s comp form other sources should NOT be considered in calculating damages: “collateral source rule” (Policy- D shouldn’t get windfall, $ goes to pay atty fees)
Med Malprac: Except- jury shouls be told abt other sources (MICRA)

8. Market share liability: DES & TOXIC tort & cigarette cases
· In CA, all D liable for dmgs corresponding to their percentage of mkt share (reject J & S liab).  D’s can exculpate themselves if they prove that they could not have made the product
· Exception: Socially valuable products- i.e. vaccines
· i.e. Sindell, Potter cases: daughters of women who took DES sued but couldn’t prove which co produced the exact drug mothers took. Ct held all liab unless could exculpate themselves (SOL n/a- Pautt)
· Rejection of use in asbestos & lead paint cases
F. DEATH CASES

1. Survival action- brought on behalf of deceased for what decedent would have received if he was alive

2. Wrongful death- on behalf of decedent’s family and what they have suffered as a result of the decedent’s death- eco dmgs. (family may also have NIED action)

Value of life: based on statute- usually only financial dmgs & loss companionship for spouse
Non-working person- usually use minimum wage to determine dmgs; cost of hiring someone to do housework/have sex OR opportunity cost approach (someone w/ law degree stays home to work, valued more b/c must have been worth lost income)- $450,000

Children- pecuniary loss std is low unless can show that kid would have grown up & supported parents (then calculated into pecuniary dmgs); opportunity cost approach- how much did parent spend on child.  NJ uses “loss of guidance & counsel std)

G. ED Damages

H. Insurance- Baldinger v. Consolidated Mutal Ins. Co.- Ct upheld validity of homeowners ins which excludes “bodily injury…caused intentionally (including substantial certainity)”- p. 807

1. applies to kids, but in this case ct held that “injury was not caused intentionally, but was rather the unintended result of an int’l act.”

2. Mentally ill- Economy Preferred Ins. Co. v. Mass.- H that int’l act exclusion applied (~ ins co. not liab) R- even if ind was unable to form crim intent necessary for crim liab, he may have still intended or expected the results of the injuries he caused. Opp- Nationwide Ins. Co. v. Estate of Kollstedt- H- int’l act exclusion clause does not apply when insured was mentally incapable of committing an int’l act.

3. Punitive dmgs- not covered by insurance; if punitive, comp also not covered!

4. Self-defense- Vermont Mutual Ins. Co. v. Singleton- 2 prong

- Whether act causing loss was int’l? 2. Results intended?

I. Victim Compensation Statutes- p. 808; when perpetrator is insolvent, state assists P who have financial need; CA- 1965- funded through crim crimes & penalties; R- i.e. state has failed duty to protect citizens - p. 810

X Purposes of Tort Law

A. Fairness/Justice

1. Schroders theory justice- “expost” perspective- looks back- what is just? Was D acting fairly? No harm needed- just wrongful act (i.e. take $ out of chkg acct when speeding; create risk- environmental, drug)
2. Corrective Justice- based on fault

1. Aristotle- 1. P wrong & D in wrong; 2. D inflicted or caused inj

2. Objective notion- would a prudent man do this?

3. Areas of law where D is not @ fault & strict liab applies (i.e. product)

3. Causation- if D caused it, must compensate
-unjust to use only this
-chaos- who is liab? P caused it by presence
B. Compensation 

1. wealth =ization - does it really do this?

2. Loss spreading- many small losses better than lg ones

-based on diminishing marginal utility of income (doesn’t necess wk interpersonally)

- doesn’t always happen & better ways to do this- gov’t comp, ins., etc.

3. rehabilitation- to become productive again

4. who should do compensating? Why D if not @ fault- OW Holmes

C. Deterrence/ “Economic”- will decision’s net effect be efficient

Richard Posner- father of Law & Econ

1. “efficiency”- max of soc’s resources; Q- favors existing distrib of wealth?

2. function of a fault system is to create rules of liab that, if followed, will bring abt the approx efficient cost-justified level of accidents & safety

3. drivers- ins, but ins goes up
-respondeat superior- be careful hiring

