TORTS
I. INTENTIONAL TORTS

 *You commit one and you are liable for all. 

 *Can=t claim comparative or contributory negligence. 

 *Transfer of Intent - you aim for A but hit B. 

 *Transfer of Intent between torts - you mean to enter B=s land, but bump into A (battery) before      getting there.

A. BATTERY - intentionally caused contact that is unacceptable or wrongful. 

1. You are liable for everything resulting from battery.

a. Vosburg v. Putney- One boy (intentionally) kicks another lightly on the 



shin in the school house.  Effects disastrous and plaintiff=s walking greatly 



impaired. Holding: Defendant liable even if result wasn=t intended.  Only 



contact need be intentional. 

2.  Reasonable Defense: it was reasonable to believe the contact would be 



acceptable. (Custom etc.)

a. Vosburg v. Putney - it would have been reasonable contact if the boys 



had been on a playground as opposed to inside a school house. 


b. Handsome man thinks he can kiss anyone. This is unreasonable.  

3. Substantially certain rule - (Gord doesn=t like) - you must be substantially 


certain that the contact will result from your action. 

a. Garret v. Daily - Old Ms. Garret begins to sit and little Daily removes 



the chair b/c he wants to sit in it.  Holding : Daily was not substantially 



certain that his pulling the chair away would cause contact between Ms. 



Garret and the ground.  Dailey is not liable. 


B. TRESPASS TO LAND- intentionally enter another=s land.

1. It does not matter if you do not know the land is not yours.  

2. Correct procedure for getting someone off of your land. 

Request that they leave. Gently place your hands on them to remove.  If he fights 


then you may use force to repel force (non-deadly).

Example: M=Ilvoy v. Cockran - C trespassed.  M removed forcibly.  C sued for 


assault and battery and won. Must follow the procedure.

3. If they use force: Use may use force to repel. 

a. Force may be in the form of damage to or theft of your property (T to 



Chattels). 

b. Deadly force v. Non-Deadly force: 

-You may only use deadly force if reasonably feared imminent 




danger of serious bodily harm.

- You can=t use deadly force to regain property. 

- You aren=t allowed to do with machine what you couldn=t due 




yourself. So you can=t kill a trespasser with a spring gun unless 




they are using deadly force or you reasonably believe they are. 

- Guns and knives are always dangerous but with blunt objects it 




depends on the weight. 

C. TRESPASS TO CHATTELS- You intentionally break or take. 

1. Just touching is not enough, must break or take.

2. If they use force: Use may use force to repel or regain property. 

a. Force may be in the form of damage to or theft of your property (T to 



Chattels).  If they take it by force you can take it back by force, but if they 



just have it, and you see that they have it, it is battery if you use force.

Example: Kirby v. Foster: Lose $50, blame bookkeeper and deduct from 



his pay.  On advice of counsel he keeps the $50 they give him to pay 



others and tells them why he is taking it.  They beat him up.  Holding: they 


gave him $ voluntarily and he sincerely believed he had a right to keep it 



and told the Defendants. 

C. OFFENSIVE BATTERY: You intend to make offensive contact with someone or 
intend imminent apprehension of such contact, and contact either directly or indirectly to 
person results, i.e. contact something that is so closely connected with another=s person as 
to be considered a part thereof (Cane, cigar, drink, horse (if they are on it), plate in hand).

D. ASSAULT: You intentionally cause someone to be in immediate apprehension of a 
battery, or it is reasonable for them to be. 

a. Words will not suffice. Ex. If sitting in a chair with no weapon a man says to 

you A I am going to hit you,@ and then doesnt move, not assault.  There must be 

something aside from the words.  

b. Can=t be conditional statement if condition not present.

Example: Tuberville v. Savage - Man with hand on sword says, Aif it were not 

assize time I woud not take this from you.@ It was assize time so the statement 

means I am not going to do anything. 

Brooker v. Silverthorne - man calls operator and says if I were there I=d break 

your neck.  Ct: He wasn=t there.

c.  Fear v. Apprehension - Restatement Sec. 24, comment b: Not necessary that 

the other believe that the act done by the actor will be effective in inflicting the 

intended contact upon him.  It is enough that he believes that the act is capable of 

immediately inflicting contact upon him. 

d. Self defense and third parties - Restatement Sec. 24, comment b: Doesn=t 

matter if he could prevent the contact with self defense, or even if a third party 

steps in and prevents the conduct. Neither negate the actor=s attempt to inflict 

contact. 

e. Reasonable man standard - if the person reasonably thought that they were in 

imminent danger of a battery, then it does not matter if the D intended to make 

contact or not. 

 
Example - Allen v. Hannaford - Landlord puts lien on property. Tenant 


hires men to move it out.  Landlord points gun and say she will shoot. No 


bullets so D, landlord, argues she didn=t have intent. Holding: A 


reasonable person in P=s position would have been in apprehension of 


imminent battery.

f. Imminent - must be. Can=t say I=ll kill you next week. Too far removed.  

E. FALSE IMPRISONMENT: You cause a reasonable person in P=s position to feel 
confined, even for just a second. 

a. Not enough just to block path.

Example: Bird v. Jones - D blocks road.  Holding: Not false imprisonment b/c P 

could go another way. P was free to leave. 

b. Reasonable person in P=s position or No Physical walls. 

Ex. 1) take man=s crutches and he can=t walk without them. FI.

2) Lock athlete in first floor room with open window. Not FI.

3) What if you took his clothes. FI. A reasonable person would not feel free to 

leave. 

c. Awareness is a requirement for some cts. 

Ex. Mother goes to pick up kid at boarding school and the school says Ano, you 

owe $.@ The kid was playing outside and didn=t know.  Holding: Not FI. 

d. Awareness not required by other cts:

Ex. Meering v. Graham - Ct. False imprisonment possible even if P is drunk, 

asleep or insane.  Question of mental state goes only to damages, not liability. 

e. Voluntary confinement for property - F.I. if P, though technically free to leave, 

accepts confinement to protect her property from wrongful appropriation by D. 

Ex. Griffin v. Clark: Ds take P=s suitcase so she goes in car with them.

f. Protection of person and property - FI may be justified if it is reasonable under 

the circumstances and is imposed for protection of person or property. 

Ex. Sindle v. New York City Transit - 70 junior high students on bus with P.  

Others began to vandalize and act up even when driver told them to stop. P didn=t 

do anything. Driver proceeded to pass all stops and go to police station. P jumped 

out window and was hurt.  

g. Serious harm v. Lesser harm (Rest. 3rd) - If not serious then D must intend, but 

if the harm suffered is serious, then negligence may be enough.  Ex. If you 

accidentally lock P in walk-in-cold-storage.  If you get him out within 


minutes then no problem.  But if he stays in long enough to really suffer, 


pneumonia etc., then you are liable for F.I., even though only negligent. 

h. Police or security guards may detain if they have reasonable grounds to believe 

you commited a crime. 

i. Size of APrison.@ - cts seem to lean in direction that the prison may be very large 

(palatial yacht, estate) if the person reasonably feels confined.

Example : Whittaker v. Sandford - woman has freedom of movement on palatial 

yacht, but when goes to shore not given liberty to roam or remain there.  Holding: 

imprisonment. (Damages reduced b/c she was treated as guest, no humiliation ).

j. Consent defense : if P consents and then retracts there can be problems with the 

defense. Coal miner case. Miner goes in knowing conditions, complains of safety 

violations and wants out. Has to wait for elevator, and then is made to wait for 30 

min. even though elevator available. (30 min F.I.?) Ct: no. He consented. He had 

no right to make them, at their cost, transport him to surface when he pleased.

k. Parental control or discipline is usually a defense.  

i. Deprogramming - Peterson v. Sorlien - the ct sided with parents, saying 


it is not F.I. if parents think child=s judgement impaired, they seek to 


extricate child from what they reasonably believe to be a religious or 


pseudo-religious cult,  and at some point the child assents to the actions in 


question

D. CONVERSION: Triggering event - put thing to his own use or sell it for his own 
benefit. Must establish that 1) it is yours; 2) that D converted it; and 3) damages.  

Damages: you get the value of their use of the thing. Ex. $50 t.v. stolen and sold 

for $10, you get $10. 

a. It is not a defense to say that you didn=t know it was wrong to use.  You just 

have to use it and whammo, your liable.

b. Trespass to C v. Conversion : With T to C you get the whole value of the thing 

taken.  With conversion you just get what they got from it or for it. So if they steal 

$50 t.v. and sell for $10, you want T to C.  If they sell for $60, you want 


Conversion.

c. Moore v. Regents - P went to UCLA. Doctors took spleen out. Took some cells 

without her consent.  They develop a cell line worth millions b/c of the products it 

can help develop.  Holding: Not conversion, only breach of physicians disclosure 

obligation.  This was done for policy reasons.  If you allowed someone to claim 

that a Dr. benefited from the use of their cells or blood or DNA, etc., you would 

be impeding the progress of medical science. 

II. DEFENSES

A. CONSENT DEFENSE : The competent plaintiff gave her consent to the contact. If 
not competent then guardian must give consent.  A guard may refuse consent even 
if it is obvious that the incompetent needs the operation etc. 

     Examples: Mohr v. Williams - Dr. got consent to work on one ear, but then 

     operate on the other.  Holding : No consent to the contact, even if done for the 
     
     benefit of that person, is battery.

     Mink v. Chicago - Guy intentionally gives women a drug without 


     their consent.  Holding: he intended the wrongful contact (drug -                                                     women) so he=s liable.

1. **Note**: The patient must be told everything a reasonable person 



would want to know.  If not and the unmentioned thing happens, 



and the plaintiff says she wouldn=t have done it if she had known, 



then she can recover for negligence.  

     

Example: Cantebury v. Spence - Dr. does laminectomy.  Patient 



not told of 1% risk of paralysis.  Operation done.  Patient falls out 



of bed and paralysis.  Ct. said Dr. negligent in not informing of the 



risk. 

     
Exception: you don=t have to inform patient if doing so would 



cause him such injury that a reasonable person would not have 



wanted to know. 

2. Unconcious- If plaintiff was unconcious then contact that is 




necessary for medicinal purposes is acceptable b/c a reasonable 



person would want it. 

3. Consent to X not Y - If person gave consent to one procedure, but while 


performing it you realize they need another and 1) it would be too 



costly and 2) too traumatic to them to wake them and get consent, 



then you can do it.

     Example - Kennedy v. Parrott - Cysts were found while 




doing apendectomy.  Dr. punctured them, but in doing so 




also punctured a blood vessel which causes phlebitis in 




patient=s leg.  Holding: not a trespass.  It would have been 




too costly and too truamatic to have to wake patient and 




then re-cut.  

     
    Example- Mohr v. Williams - Ct must have reasoned that 



it would not have been too costly or traumatic simply to 




wake the patient and get consent. Maybe because either way 



he would have to make the other cut for the other ear. 

Gordley: possibility that it is a Same Cut Rule, but unclear. 

4. Turn off machine: Some cts say the parents decide.  One Massachussetts 


ct said the ct decides.  

5. Fraud - consent obtained via fraud not acceptable.

6. Boxing - Hudson v. Craft - Boxing at carnival with underage kid.  

Majority rule: Both boxers are liable to each other. 

Minority rule: Neither is liable.

2 legal principles: 1) Volunteer suffers no wrong

     2) No action shall arise out of an improper or 





         immoral cause.

*Protected class: Kid is protected class so his consent does not 



count. 


B. INSANITY - can be a defense.

1. Some states won=t hold insane liable. 

2. Some states take middle ground - liable if you had the culpable that a sane 

person would have. It appears that these courts want to hold an insane person 

liable when they act in an outwardly purposeful fashion as opposed to seizures. 

Example: 

3. Some jurisdictions say that the person is strictly liable.  

Example: McGuire v. Almy - Insane woman hit someone. Holding: Her insanity 

does not mean that she did=t do the damage. She is liable (her guardian is). 

 
C. SELF DEFENSE- Is a defense to battery so long as there was a battery or the person 
had a reasonable belief that they were in danger of being battered. 

Example: Courvoisier v. Raymond - Riot. Jewelry shop break-in.  Cops come.  

One approaches identifying himself as cop.  Defendant, store owner, shoots cop 

thinking he is a rioter.  It was dark and there was a lot of confusion.  Holding: It 

was reasonable for defendant to believe that the officer was attacking him.

D. Defense of Property - M=Ilvoy v. Cockran, Bird v. Holbrook, Katko v. Briney.

Correct procedure for getting someone off of your land. 

Request that they leave. Gently place your hands on them to remove.  If he fights 

then you may use force to repel force (non-deadly).

Example: M=Ilvoy v. Cockran - C trespassed.  M removed forcibly.  C sued for 

assault and battery and won. Must follow the procedure.

1. If they use force: Use may use force to repel. 

a. Force may be in the form of damage to or theft of your property (T to 


Chattels). 

b. Deadly force v. Non-Deadly force: 

-You may only use deadly force if reasonably feared imminent 



danger of serious bodily harm.

- You can=t use deadly force to regain property. 

- You aren=t allowed to do with machine what you couldn=t due 



yourself. So you can=t kill a trespasser with a spring gun unless 



they are using deadly force or you reasonably believe they are. 

- Guns and knives are always dangerous but with blunt objects it 



depends on the weight. 

E. Recapture of Chattels - Force may be in the form of damage to or theft of your 

property (T to Chattels).  If they take it by force you can take it back by force, but if they 
just have it, and you see that they have it, it is battery if you use force.  Example: Kirby v. 
Foster: Lose $50, blame bookkeeper and deduct from his pay.  On advice of counsel he 
keeps the $50 they give him to pay others and tells them why he is taking it.  They beat 
him up.  Holding: they gave him $ voluntarily and he sincerely believed he had a right to 
keep it and told the Defendants. 

F. NECESSITY - If it is necessary you may use the property of another. Requirements:

1)suspension of normal market (you coudn=t have gone down the road or to the next pier.

2) Your need is greater than their=s. 

Examples: Ploof v. Putnam - Defendant owned island.  Storm. Plaintiff moored 

ship to defendant=s dock.  Defendant cut him loose.  Holding: Plaintiff wins 

because storm creates necessity. 

Vincent v. Lake Eerie Transport Co. - Defendant=s ship tied to dock.  
 

Storm comes and ship hurts dock.  Defendant had right to be there, but 


must pay damages.  He has the right to tie up to the dock b/c of 


 
necessity. 

**Note** Doesn=t apply to services, person or property (so organs don=t count). 


II. NEGLIGENCE

Used to be physical harm.  Still like this for the most part.  Need to show physical harm (only a few rare exceptions).  Once they cause that harm they are liable for any foreseeable harm.  You have to pay for pain and suffering, economic harm (not lawyer=s fee).  Once you claim physical harm you can recover for other types of harm.  You must prove they acted negligently (reasonable person standard). 

You must prove 1) they had a duty, 2) they breached the duty (they were negligent), 3) you were harmed, and 4) their negligence caused your harm. 

A. DUTY:  Still need to do **********************************

B. THEIR NEGLIGENCE

1. REASONABLE MAN STANDARD - Generally we judge actions objectively.  

The rationale for this was stated by Justice Holmes in Vaughan v. Menlove.  D=s 

rick with hay was near P=s land. D was warned of fire risk. Fire damages to P=s 

house. Holmes said we need to use objective standard b/c 1) if you don=t you 

won=t be able to determine the appropriate degree of care for people.  The line 

will be different for each person if subjective. 2) A certain type of conduct is 

necessary to general welfare. 

EXCEPTIONS (allowance)

a. Old people- some cts treat subjectively (reasonable old person) and 


others don=t.

b. Young - Majority view is that you treat them as a child unless they are 


engaged in an adult activity (ex. Motorcycle, skiing, speed boat, tractor).

Examples for a & b. Roberts v. Ring : 77 yr old (poor hearing, sight, etc.)  


hit 7 yr old boy running across the road. Holding: Kid should be held to 


the standard of a reasonable kid and the old man should=ve known of his 


deficiencies and not driven. 

Daniels v. Evans: 19 yr old on motorcycle collided with car and sued car. 

Holding: If engaged in adult activity, he should be expected to act like a 


reasonable adult. 


c. Beginner v. Expert : both treated same. (Reasonable pilot, skier, etc.).

d. Physically handicapped : allowance. Reasonable blind, deaf, etc. . 

e. Drunk : Some cts give allowance in some circumstances. 

Robinson v. Pioche : drunk man walks int hole the city dug in front of his 


house. Holding: Reasonable drunk standard.  He was reasonable. 

f. Insane - Brenning v. American Family Insurance co.  Lady is driving 


and thinks that she is on mission for God. Thinks she can fly b/c Batman 


can fly.  Crashes.  Holding: Insanity is a defense b/c there was no notice.  


Gordley: ct treats it like a seizure b/c no notice.  Standard seems to be, 


ADid she act like a reasonable insane person?@  (Minority position).  


Majority position is strict liability. 

g. Gordley - Holmes #1- (can=t judge what each is capable of) seems to be 


better rule b/c it allows room to say that we will make allowance when 


there is one clear thing, that you can=t help, that should alter the standard. . 


#2 (he is just dangerous whether he can help it or not.  We care about 


protecting public from danger.) contradicted by allowances.

2. B v. PL - (Learned Hand Formula).  Negligence is basically when the 


Probability (P) of injury (L) to plaintiff is greater than the burden (B) of taking 

precaution for defendant.  U.S. v. Carroll. 

3. EVIDENCE  -  One of four things:

- No evidence of negligence (jury may not consider). 

- Some evidence (jury may consider it).

- Prima facie evidence (rebuttable presumption).  

- Conclusive evidence (strict liability).

a. Custom - If it is custom to take a precaution, the court will evaluate the 


custom and use it if it finds it to be worthy. 

i- Internal rules oppose custom - If the internal rules are violated 



then the custom will get in, but if no rule in existence then you 



can=t bring in the abscence of a rule. So you can=t say there should 



have been a rule. 

ii- Medical Malpractice - You don=t get to jury unless someone 



says the custom is X and he did Y.  Custom is conclusive evidence.  

1.  2 schools of thought and the Dr. goes with the minority 




view she is still okay.  

2. Geography is not an issue.  It is a reasonable physician 




standard, not a reasonable physician in Conway, AR.  But 




you can take into account the medical resources. 

Exception Case (immediately rejected by statute) Helling v. 




Carey - Lady goes to Dr. for eye problem.  She is under 40.  




She has glaucoma and Dr. fails to diagnose.  The custom is 




that you don=t test for it when they are under 40.  Holding: 




Too bad.  Custom is wrong.  Should perform test.   B 




(pressure test) v. P (1/25,000) x L (blind).  This case goes 




against the formula. 

b. Criminal Statutes - If you were found to have violated a statute you are 


usually strictly liable (per se negligence) with a few exceptions.  Traynor - 


this is true even if the statute is defective (not signed, etc. )

Example: Osborne v. McMasters - D sold poison without label.  Holding: 


they had duty to label poison under statute.  Jury instr.: no label is 



negligence per se. 

i. Defective statute - (not signed) Clinksacles v. Carver (Traynor) 



while the state could not criminally enforce its laws when it erected 



a stop sign pursuant to a defective statute, it was still negli. As a 



matter of law to disregard the stop sign. 

ii. Protected class - only those protected by the statute are entitled 



to maintain a suit for breach. 

Ex. Teal v. Du Pont - employee of independent contractor injured 



when he fell from DuPont ladder maintained in violation of OSHA.  



Violation was negligence per se, but D said OSHA only protected 



employee, not employee of independent contractor.  Holding: 



Statute was enacted for safety of all employees, so he can recover. 

iii. Subsequently enacted Statute - Hammond v. International 



Harvester : P allowed to introduce as evidence a newly enacted 



statute saying that D should have taken X precaution now in 



statute.  Mere evidence. 

iv. Legislative intent - if the violation is outside of the scope of 



legislative intent/contemplation the ct might choose to disregard it. 

1. Some cts disregard - Gorris v. Scott - P shipped sheep 




with D shipowner who fialed 
to pen them in 




accordance with the requirement of the Contagious Disease 




Act.  Animals washed overboard in storm and wer lost by 




reason of the neglect to comply with Act.  Notwithstanding 




the causal connection between plaintiff=s harm and D=s 




breach. ct denied recovery.  This isn=t why the statute was 




enacted.  Legislature didn=t intend to protect animals from 




being washed overboard, but to keep them disease-free. 




Harm here was not contemplated harm.

2. Others don=t -Haen v. Rockwood Sprinkler 1934- D 




violated statute: you had to have a gate in front of 





elevator at construction site so workers would fall down 




elevator shaft.  No gate and a piece of equipment fell down 




shaft hitting employee in elevator. Cardozo said that if the 




risk of falling objects had been called to the legislature=s 




attentiona it would have included it as one of the hazards to 




be avoided. 

Kernan v. American Dredging Co (US SUP CT) (1958) 




Seaman lost life when lam on deck ignited vapors.  





Regulation said such lamps had to be no lower than 8 feet, 




this one was 3 feet off water.  If lamp at 8 feet it wouldn=t 




have ignited vapors.  Regulation was aimed at risk of 




collision, not fire, but the ct still allowed recover on the 




ground that the statutory purpose limitation is not 




applicable to the special context of Federal Employer=s 




Liability Act and the Jones Act. 


v. Violation of Federal Statute - Trend has been to deny recovery.  



In 1964 ct allowed share holder to recover against his corporation 



for violation of Securities Exchange Act.  Subsequent decisions 



(1975) Cort v. Ash ( and (1981) California v. Sierra Club (ct held 



that statue did not authorize a private right of action to persons 



harmed by the diversion of public waters on the ground that their 



damages were not special under the Cort v. Ash test). 

vi. Ex. of evidentiary range for statute violation : 

a. Conclusive evidence - Martin v. Herzog - man driving 




without lights in violation of statute and killed man. 

b. Evid. - statute says walk against traffic. Common law 




exception is heavy traffic.  Ct uses the exception and lets 




them collect. Ct. Said legislature envisioning a normal 




situation, but this isn=t.  Legislature had safety in mind so 




wouldn=t want them to do the more dangerous thing. 

c. No evidence - Brown v. Shyne - chiropractor with no 




license.  Violation of statute.  Breaks plaintiffs back.  Trial 




ct says some evidence, but Ct App says no evidence.  The 




violation must be caused by the injury.

3. Res Ipsa Loquitur - 1)event must be of a kind which ordinarily doesn=t occur in 

the abscence of negligence; and  2) Must be within the control of the defendant; 

and 3) plaintiff can=t have caused it with a voluntary act or contributed to it. 

Gordley : really the test is was it more likely than not that defendant was negligent. 

a. Rebuttable presumption - So if they meet these criteria then res ipsa 


and presume negligent, but look to D=s evidence to see if it can rebut the 


presumption. Notice the burden of proof is shifted to D. 

i. If the evidence is strong enough the P can get a directed verdict. 

Newing v. Cheatham - P=s decedent killed when a plane owned and 



piloted by D=s decedent crashed in Mountains.  P=s evidence 



indicated that the only possibel cause of the crash was the 




negligence of the D in running out of fuel while in flight.  The D 



had been drinking beer for about an hour on the morning of the 



crash.  There was still alcohol on his breath, but not on decedent.  



Eight or nin empty beer cans.  Calm weather, great visibility, 



everthing looked good.  Evidence pointed to D=s exclusive control 



of plane. Supreme ct of California upheld a directed verdict. 

b. Non -Delegable Authority Exception to #2 (must be in D=s control) - 


Colmenares Vivas v. San Alliance Insurance : escalator moved, rail 


stopped and Ps fell backwards.  D Westinghouse was in charge of 



maintenance.  D Ports Authority owned the escalator and hired 



Westinghouse.  Holding: D Ports has ultimate authority over escalator.  


This is a non-delegable authority. 


Gordley : this exception is followed for public property sometimes. 

c. Hotel Cases: Rule - not in res ipsa loquitur if you have not notice that 


your guests will be negligent with furniture b/c not really w/in your 


control. If you have notice then res ipsa (though Connolly didn=t call it 


that). Larson v. St. Francis Hotel - V-J day.  Pedestrian hit by chair that 


fell from window in hotel where there was party going on.  Holding: A 


hotel doesn=t have exclusive control of its furniture.  Guests have partial 


control.  You can=t possibly expect hotel to constantly watch every guest. 


Too costly, etc. 

Connolly v. Nicollet Hotel: P injured when struck by some unidentified 


falling object.  Holding: distinguished Larson by noting that Larson 


involved a suprise celebration, while the events in the instant case were the 


culmination of many days of riotous celebration

d. FUNNY RES IPSA- Ybarra v. Spangard - Apendectomy.  Dr.s used 


table with two hard objects at P=shoulders. Later his muscles around the 


shoulders became paralyzed and atrophied.  Not possible to know who did 


it.  Holding: Res Ipsa and he can hold all of them negligent unless one of 


them chooses to step forward with confession etc.  If you don=t know who 


it was, jury, hold all of them liable.  They are holding someone liable even 


when it is not more likely than not that they are guilty.  Idea being that you 


want to break the old problem of conspiracy of silence among doctors. 

PUBLIC POLICY: Choose your doctors or maintenance crews very 


carefully.  

e. Duty to inspect - Brown v. Racket Club of Bricktown - Builder and 


inspector - Builder might have been negligent, but his negligence does not 


negate D=s negligence.  Builder had no money and D, as owner, had duty 


to inspect.  If inspector misses it the chances are that he was negligent. 

f. CONDITIONAL RES IPSA - Anderson v. Somberg (p.315) - Ronjeur 


breaks in P=s spinal cord and stays there.  Holding: Jury gave verdict to 4 


Drs. Ct App reversed saying one had to be negligent. Sup ct of N.J. called 


it conditional res ipsa and shifted burden to D. 

g.  Plaintiff=s conduct and 3rd party=s conduct - P=s mere possession of a 


chattel which injures him does not prevent a res ipsa where it is made clear 


that he has done nothing abnormal and has used the thing only for the 


purpose for which it was intended.   

h. Expert testimony v. Common knowledge- General rule is you need 


expert medical testimony to get to jury unless there is common knowledge 


that the harm would have not have occured sans D=s negligence. 

i. General examples: 

i. Byrne v. Boadle (1863) - plaintiff hit by flour barrel that fell 



while being lowered out of defendant=s window. D had duty to 



keep his barrels from rolling out so there is a prima facie case of 



negligence for him where there is no evidence to contrary. 

ii - Pfaffenbach - where a vehicle comes over to the wrong side of 



the road a prima facie case of negligence is made out, subject, of 



course, to explanation by D. 

4. BAILMENT - you have legitimate custody of something you don=t own.  If you 

damage the thing your liability depends on the owner=s interest and your standard 

of care. 

1. Bailee has the most interest - strict liability - Ex. She loaned you the car 


(only in your interest) strict liablity. 

2. Both parties interest was equal - Third party negligence - She rents you 


the car. Were you negligent?


3. Bailor=s interest was greater - intent and recklessness - You promised to 


store car for her.  You are liable only if you intentionally or recklessly 


damaged it. 

4. Guest statutes - used to be that you were only liable to a guest for 


damage you intentionally or recklessly inflicted.  Now these statutes have 


been repealed and the standard is negligence. 


5. Playing a Sport - (p.26) Rule - you need to prove intention or 


recklessness if you voluntarily engage in sport.  Kick the can example (pg. 


30). Court held that negligence was not enough. 

5. DEFENSES

1. Contributive Negligence - If plaintiff negligent at all then they can=t 


recover. Old rule. Isn=t used in most jurisdictions. 

2. Comparative Negligence - Your recovery diminishes in proportion to 


your negligence.  New Rule. Used in most jurisdictions. 

C. CAUSATION  Still need to do ***************************

III. STRICT LIABILITY

A. VICARIOUS LIABILITY - RESPONDEAT SUPERIOR - liable for employees

1. Traditional rule: you are liable for an employee=s actions when done within the 

scope of their employment. 

i. Bushey exception - Drunken sailor stumbles back to dock and turns 


wheels, opening valves and sinking ship and partially sinking dock.  The 


dock owner sues the sailor=s employer, the Coast Guard.

Holding: This is not really within scope, but

1) it was foreseeable

2) it was the sort of risk associated with his employment.

So Coast guard liable for sailor=s actions.  

2. Frolic and Detour - if employee deviates far, employer is not liable.  If just a 

little deviation then employer liable.

3. Intentional torts: Lancaster v. Norfolk: P driven to madness as result of his 

supervisors= abusive acts.  Holding: Posner held the railroad (employer) liable 

under a theory of direct negligence. Direct negligence requires only that employer 

was negligent (doesn=t even need to be within scope of employment).  So if RxR 

should have known that its supervisors were misbehaving, i.e. if they had 


information about their propensities, then they are negligent.  

4. Borrowed servant - Crane company rents out crane and operator to construcotr. 

Crane co. liable.  Cardozo:The rule now is that as long as the employee is 


furthering the business of his general employer by the service rendered to another, 

there will be no inference of a new relation unless command has been 


surrendered, and no inference of its surrender from the mere fact of its division. 

5. Employer Indemnification: most cts allow the employer to get indemnification 

from employee.

6. Independent Contractors: Traditionally you are not liable for them.  

a. Control: If you control their actions then you are ther employer.  If not, 


then they are independent contractor. Sanford v. Goodrigde - not enought 


that his contract loudly proclaimed him to be an independent contractor.

b. Hospital Doctors.

i. Traditionally were considered independent contractors. 

ii. (Gaining Ground)Hardy: Guy has ulcer and goes to hospital.  



Dr. negligently misdiagnoses his ulcer and says take 2 tylenol.  



Guy dies next day.  

Holding:
1) If you go to see a particular Dr. at the hospital, 





then hospital is not the employer (i.e. not liable).

2) If you go to hospital to be treated by a hospital 





Dr., then hospital is liable.

c. Exception Independent Contractor rule: Restatement Sec. 427: One who 


employs an independent contractor to dow work involvinga special danger 


to others of which the employer knows or should know, is liable for 


independent contractor=s negligence.

d. Ultrahazardous Activity: you are strictly liable for contractor if you 


hired him to do an ultrahazardous activity (explosives etc.), even if he 


wasn=t negligent.

B. ANIMALS & ULTRAHAZARDOUS ACTIVITIES & RESEVOIRS- You are strictly 
liable for an animal if hurts a person and 1) it is inherently dangerous (rhino) or 2) it is 
has shown dangerous tendencies (dog snarls and barks).  

B1 - ANIMALS 

1. Examples: Baker v. Snell - D owns dog, Bob, that he knows is 



dangerous.  He entrusts it to servant who negligently lest it bite the maid.  Ct: he 

 knew the dog was dangerous.

Elephant and monkey cases: Both were held to be inherently dangerous. 

Gordley: Pitbull? It would depend if you said it is dangerous by nature. 

2. Exceptions

i. ZOO: Kid sees zebra in zoo. Zebra manages to bite him.  Holding: not 


strict liability in zoo. Must be negligent for liability. Zoo maintained for 


public=s benefit and doesn=t pose inordinate risk of harm.  

ii. NAT=L PARK:  P attacked and mauled by bear in a national park.  


Holding: he can=t recover b/c park not negligent. If it were stricl liability 


park still wouldn=t be liable b/c he was warned of the danger and he did it 


anyway (assumption of risk).


G: rule seems to be that you can=t complain if it was for your benefit that they had 

the animal.  Maybe like assumption of the risk.  Maybe when we say assumptoin 

of the risk we really mean you were 1) comparatively negligent or 2) it was for 

your benefit.

3. Fencing out: In the U.S. the rule is that the owner of land is responsible for 

fencing cattle out.  If owner of cattle willfully causes them through some overt act 

to trespass, he is liable. 

B2- ULTRAHAZARDOUS ACTIVITIES - you are liable for the damage caused by your 
ultrahazardous activities.

1. If you bring a non-natural thing onto your land you are liable if it escapes. 

Fletcher v. Rylands: Store water on land.

2. Spano v. Perini- blasting tunnel and then damages house.  Calabrezi - We will 

presume negligence if damage is cuased by setting off explosive, but the 


defendant may rebut by proving that he used reasonable care. (A Res Ipsa 


Approach). You needn=t prove physical invasion (trespass) of property.

3. Mink Case

4. Gordley : general rule is that if it is 1) less common for area or 2) more 


dangerous, then you can recover. 

5. Real property: generally accepted that owner is liable for damage animal does 

to P=s property and animals peacefully grazing there, as long as it was reasonably 

foreseeable.  

a. Restatement: liable if damage is reasonably expected from animal=s 


intrustion. Not liable if the animals were being driven on a highway or if 


natural force, animal or intentional, reck or negl. person forced them onto 


land.

B3 - DEFENSES 

1. Participation - national park and zoo cases. 

2. Ultra Sensitive - mink case.  Only reason your hurt is b/c you are engaged in a 

sensitive activity. I don=t have to pay.  It is almost as if your sensitive activity is 

putting a risk on the rest of us for your benefit, so you can=t recover. 

C. NUISANCE

1. Rules:

a) threshold: more obnoxious than common; or

b) locality: unless this is okay for your locality you are liable.

2. Too extreme: courts won=t tamper with questions like how high is too high, 

how ugly is ugly, is this moral?  Nor will it allow a nuisance action for light or air 

etc. The one exception to all this is if the infraction is just terrible. Like dead 

corpses hung in the yard, etc.. 

3. Defenses: Ultra sensitive - Drive in movie.  The movies were hard to see b/c of 

lights from a toll booth.  The ct compared the interests and determined that the 

movie place was just engaged in too sensitive an activity.

D. PUBLIC NUISANCE

1.  You can sue when you show that you are specially affected (can't get into your 

house). Things like a road being blocked or you business being hurt b/c of less 

traffic don't count.

E. PRODUCT LIABILITY

Requirements: 1. Sale or lease; 2. Defect when sold; 3. Product not service; 4. You can 
sue any seller in the chain (retailer, wholesaler, etc.)

1. Construction Defect: When one product is not like the others that are produced 

and the defect causes you harm. You can sue. You can establish defect with res 

ipsa.

2. Design Defect: The product may be just like the others, but the design is wrong.  

You are saying, in effect that they should have done it differently.

a. Some states admit it and use negligence standard.

b. Others deny strict liability for defective design.

c. Still others use the Barker Test:

1) Benefit of the design weighed against the risk it poses; OR

2) Is it more dangerous than the ordinary consumer would expect.

3. Warning

a. Doctor duty - to tell you everything a reasonable person would want to 


know and (G: negligence-like standard) everthing that is reasonable given 


the cost of the warning.  Note: the plaintiff must say that they would have 


done it differently had they known.

1) exception - Prescription Drugs - you only have to warn the 



doctor.

a) exception to exception - The pill. 

2) exception - common knowledge.

IV. DEFAMATION (LIBEL AND SLANDER)

A. DEFAMATION IN GENERAL

1.must be false.  D wins if he proves it is true.

2. Publishing

a. intent or negligence

b. Must be seen by a 3rd party (publication)

i.Alter egos don=t count (lawyers, reprentatives)

c. Plaintiff can=t have been the publisher

i. Unless compelled (job application); or

ii. Unless plaintiff absolutely must publish (i.e., is blind or illiterate 



and needs another to read it).

d. Liability isn=t for writing and publishing, just publishing.

e. Republication priviledge: Those who merely deliver or transmit 



defamatory material previously published by another will not be liable 


(bookstore, etc.)

i. Except if they knew it was defamatory.

f. Publication by default - as soon as you are aware that your wall is 


publishing something defamatory you have a reasonable time opportunity 


to remove it.  If you don=t you have published by default.

g. Every publisher, passer-on, may be sued. 

3. Must be Defamatory

a. Must they say that you committed an immoral act? No. 

Youssoupoff v. Metro Goldwyn - D made a film about Rasputin.  In film 


Rasputin raped female character.  P says that anyone would know that the 


character is supposed to be her.  It is not true. Libel. 

Restatment 2nd - Defames if it tends so to harm the reputation of another 


as to lower him in the estimation of the community. 

D says that it was rape, so not consensual.  Her reputation isn=t lowered, 


she was victim. Holding: no, defamation can be someone saying you 


committed an immoral act, but it can also be someone saying that you 


were the victim of an 
immoral act. 

b. Reputation in the eyes of which beholder? The rule is that P can recover 


if he can point to any respectable sub-group of the population that would 


find the statement defamatory.  In PECK it was held that picture of a nurse 


with the wrong name listed in an add for whiskey.  Holmes allowed 


recovery. 

G: so non-drinkers are respectable. Are Nazis, the Mafia?  

c. Group Libel- Make group small enough and it will work.  Too big is no 


good.

1) playing the numbers - USA Confidential - book said many 



models and some saleswoman were call girls and most men at store 



were gay.  Models (9 of 9) bring suit and win.  Salesmen (15 of 25) 



recover.  Saleswomen (30 of 382) do not recover.

2) ethnic group - Khalid v. Fanning - bring suit for all 6 million 



muslims b/c ADeath of a Princess@ was a film that showed a Saudi 



princess being beheaded for adulterey. Holding: can=t recover.

d. Truth - must be false to be defamation.  But if only one or two things 


are false, but the gist of the entire thing is true, and the false things only 


serve to support the already well supported gist, then no recovery. Moldea 


v. New York Times Co.

4. Must concern P.  It can be per quod (with extrinsic evidence) or per se.  

a. what if you use a different name?  Under Youssoupoff  it doesn=t matter, 


so long as it is reasonable for a jury to find that some people would think 


the character was P, and this is in fact what they find.  The burden to prove 


this rests on P.

b. What if description is altered?  Bindrim v. Mitchell - author writes 


about a fat, Santa Clause-like shrink 
who runs around naked and curses 


with his patients.  The actual shrink is skinny and doesn=t curse. Holding: 


he can recover. 

5. Strict liability: It doesn=t matter if you had a good faith belief that it was true. 

Example: Hulton v. Jones

A newspaper said that Artemus Jones was cheating on his wife.  Artemus 


Jones brought suit.  The newspaper (D) claimed that they were making the 


name up and did not intend for it to refer to P. (this is not very believable, 


though, b/c P had written and submitted articles to D, which D had 


published.)  Holding: If you defame you are liable.  If you intentionally or 


negligently publish language which others, knowing the circumstances, 


did reasonably think to be defamatory of the person complaining and 


injured by it, then you are liable. 

7.Unbelievable - Okay if nobody would believe it be true. 

Falwell and Dworkin- both involved cases with Hustler. Holding: 



ludicrous statements are much less insidious and debilitating than falsities 


that bear the ring of truth.  No recovery. 

8. Opinion v. Fact - opinions, to be distinguished form assertions of fact, are okay 


as long as they do not imply or rely on a false fact. Assertions of false 


facts are not okay, unless justified by context ( Moldea v. NY Times). 

Ollman v. Evans:

 4 part test:
1) what is the common meaning of the words used.

2) True or false

3) Look to the direct context (the rest of article, etc)

 





4) Full or broader context

And if opinion

5) does it imply a fact?

9. Context: 

BOOK REVIEW: Moldea v. NY times - Holding: a critics statement must 


be rational assessment or account of something the reviewer can point to 


in the text or is omitted from the text, being critiqued. For instance can=t 


say it asserted that Blacks make bad coaches b/c it didn=t.

OP-ED PAGE Ollman v. Evans - the reasonable reader knows that the Op-


Ed page contains opinions. 

RESTARAUNT REVIEWS: Mr. Chow v. Ste. Jour Azur - review said 


three things, two are opinions and the third an assertion of fact.  CT: 


restaraunt reviews are for opinion.  (Mr. Chow didn=t recover though, b/c 


was a public figure and there was no proof of actual malice.).

d. Supreme Ct- fabricated quotations can be both false and defamatory.  


Intellectual gigilo.

e. Actoinable per se - if natural and obvious meaning refers to P, then it is 


actionable per se.

f. Headlines: Normal size headline which leads to same conclusion as text 


is okay.  But a big headline which leads to a different conclusion is bad (if 


defamatory). 

10. Priviledge: The allegation that the speaker has unlawfully and maliciously 

published, is displaced by proof that the speaker had either a duty or an interest to 

publish, and that this duty or interest confers the priviledge. This is a question for 

the judge. 

a. Qualified Defense- depends on whether 

1). it exceeds the priviledge - goes beyond limits of duty or 



interest.

2). it is published with express malice - the priviledge is abused.

a) malice: you know it is false or you are reckless.  It used 




to be that in addition you had to prove that you were 




carrying out an improper motive, but now if you know or 




are reckless, then the improper motive is presumed. 

b. Requirements: 

1). a duty to communicate information believed to be true to a 



person who has a material interest in receiving the information, or

2). an interest in the speaker to be protected by communicating 



information, if true, relevant to that interest, to a person honestly 



believed to have a duty to protect that interest, or

3). a common interest in and reciprocal duty in respect of the 



subject matter of the communication between speaker and 




recipient.

* Duty: legal, moral or social. 



Example - Watt v. Longsdon - B sends D (longsdon) a 




letter saying that P (watt) is an adulterer.  L asks for 




verification and sends letter to B saying he always thought 




P was no good. Gets none. He then shows the letter to P=s 




wife and to the company (both D and P work for same 




company) president.  

a.Was his publication to president privileged?

Holding: Yes. (a) above.  D had a moral duty to 





show president b/c president might be asked by 





Watt for a testimonial (reference) to a future 





employer.  

However, there may have been malice. New trial.
b. Was publication to B privileged? Yes. (c) above. D could 




discuss matter with B and aks for further information on the 




ground of a common interest in the affairs of the company, 




and to obtain furhter information for the president.

But, there may have been malice. New Trial.

c. Wife?

No legitimate interest (a business interest is 





legitimate, but personal interests are questionable 





and it has to be a lot to butt into a marriage). New 





Trial.

c. Classic Case of priviledge:  Togood v. Spyring- Tenant on farm 



complains to landlord=s agent that the workman got durnk and screwed up 


the job. Workman brings suit.  Holding: privileged.

d. Credit agency: it is ok if the receiver has an Ainterest@ in receiving it, 


i.e., employment, landlord, etc. 

e. Substantial truth doctrine - A few minor inaccuracies as to facts don=t 


matter so long as the gist of the overal opinion or assertion is supportable, 


given the facts cited.  Moldea v. New York Times. (4 true and 1 false, 


but charge of sloppy journalism can be supported by facts).

***However, you may not say they did something totally different.  



It is ok to say he killed 18 if he really only killed 15, but you can=t 



say he robbed and killed if he only killed. 

B. SLANDER - words or gestures

1. Traditionally - slander only actionable if you produce special damages ( i.e., 

you lost business b/c customers now think your a thief.) except if it is slander per 

se.

2. Slander per se (exception to traditional) - 
a) loathesome disease

b) your bad at your profession

c) crimes involving moral turpitude

d) impute unchaste behavior to a 







woman

C. LIBEL- statements in semi-permanent form (writing). Can be painting, sculpture, 
radio and movie. (Radio and Movie are generally regarded as libel.)

Libel per se- you can see from statement that it is defamatory toward P.

Libel per se- you need statement plus some extrinsic evidence to know that it is 

defamatory or that it refers to P.

Distinction really doesn=t matter anymore.

D. SUPREME COURT'S ALTERATIONS

a. Public official - In order for it to be defamation P must prove malice. 


Note: P has burden and must prove special damages.  

Malice: 1. You knew it was false

 2. or you were reckless as to the truth. 

Example: 

New York Times v. Sullivan - a group of southern ministers placed ad in 


times requesting  $ to fight civil rights abuses.  The police commisioner in 


Alabama said it was defaming him. Sup CT 1st A. protects defamation of 


public official.  Your only liable if you published it with malice. (Ct 


remanded but said that it was impossible to find malice. They took it out 


of Alabama=s hands.)


b. Public Figure - Public Figures (those with fame and riches) also require 


that P prove malice. P has burden and must prove special damages.

1) This rule is true for conduct within the scope 





of public scrutiny (something within the range of what made them 



a public figure).  Notes: this has included football players, belly 



dancers, insurance companies.

2) what if they are not voluntarily a public figure (you are married 



to a famous person etc. )? Cases haven't been consistent. Children 



have been held public, while a wife was held private.

G: Possible reasons - 
1) they can rebut

2) they are there voluntarily (but not always)

c. Private Figure - 

1) matter of public concern- P must prove at least negligence. Note 



that P has burden of proof.  You must prove special damages.

Gertz v. Robert Welch:  Defendant magazine claimed that 




an attorney was part of a communist frame up.  He, the 




plaintiff, was a member fo a local school board and was an 




attorney so he might have been public figure.  However, the 




court held him to be a private figure, but he was involved in 




a public concern. So he must prove at least negligence. 

2) private concern - seems like common law approach still in 



effect. So D has the burden of proof. It is strict liability unless one 



of the privileges applies unless there is actual malice. You can get 



punitive damages and needn't prove special damages. 

