TORTS OUTLINE

Fall 1999 Professor Moran

(this class did not do intentional torts)

Landowners & Occupiers (cumulative duties)
a) Categories

a. Trespasser (no consent or privilege): no willful, wanton, intentional

i. Modification:  no traps (deceptively innocent, inherently dangerous, artificially created) 

ii. Frequent: same as licensee (most follow)

iii. Discovered:  same as invitee (controversial)

b. Licensee (consent): duty to warn of conditions known to owner and  unlikely to be discovered by entrant, take premises as do host and family (guests here)

i. Modification:  active v. passive

1. Restatement: reasonable care in activities if and only if occupier should expect licensees won’t realize danger and licensee doesn’t or should not know of activities and risk

c. Invitee (consent and serve host’s purpose)

i. public: serve purpose for which property is held open to public (like a memorial)

ii. business:  serve host’s business purpose (customers)

iii. standard of reasonable care

b) Today, jurisdictions evenly split: some traditional, some unify (reasonable care), or unify except trespasser, or except criminal trespasser (CA statute: no liability).   9 abolished licensee/invitee, 11 trespasser

a. Rowland Factors (CA, land occupiers, few follow)

i. closeness of connection between injury and D conduct

ii. moral blame of D conduct

iii. policy of preventing future harm

iv. prevalence and availability of insurance.

c) Open and obvious dangers: 

a. duty to warn owed invitees (divisive because danger apparent). 

i. notice makes premises reasonably safe?

b. Restatement:  possessor not liable unless she should anticipate the harm despite obviousness.  Discourage the unreasonably dangerous.  If both unreasonable, then comparative negligence.

d) Child trespasser

a. early CL -- attractive nuisance (kids unaware of risks because of immaturity, generally no requirement of enticement by sight of danger)  

b. Restatement (most : reasonable care, physical harm, artificial condition if all the following:

i. Knows/should children likely to trespass 

ii. Knows/should unreasonable risk of death/serious harm to children

iii. Children won’t discover condition or realize risk because of youth

iv. risk > utility maintaining condition, burden to eliminate slight  

v. fails to exercise reasonable care to eliminate danger or otherwise protect kids.

e) Recreational use of Land:  generally just liability for willful misconduct

f) Ice and Snow: 

a. not liable for failure to clear, even if ordinance

b. liable only if change condition of snow/ice to make hazard

Wrongful death and Survival

a) legislatively created, some states have only one, no double recovery 

b) survival

a. come before wrongful death 

b. decedent plaintiff (estate brings)

c. fictional world of decedent living

d. damages

i. Pecuniary:  lost wages, medical bills

ii. Nonpecuniary:  pain and suffering before death

c) Wrongful death

a. Brought by heirs or relatives if no will (intestacy law) for their losses (less what V would live on)

b. Damages

i. Pecuniary:  loss of support

ii. Nonpecuniary:  loss of companionship, guidance, affection

iii. Not loss of consortium (CL action that dies with decedent)

Respondeat Superior – Vicarious Liability

a) master liable for servant’s misconduct within scope of employment
a. subjective intent of employee (arbitrary and hard to know)

b. reasonable foreseeability to employer (objective test)

c. jurisdictions employ one or other

b) liable for negligent hiring or retaining.  

c) not liable for carelessness of one servant to another

d) masters can indemnify servant

e) get damages for loss of servant (early and trend away)

f) policy:  business has $ and pass costs to consumers, deterrence

g) Exceptions:  Independent Contractors

a. except where non-delegable duties

i. inherently dangerous instrumentality  (rest.) 

ii. danger to public at large

iii. administrative regulation or statute

Standard of Care

a) reasonable care

a. standard of the ordinary, prudent person in similar circumstances

b. B<PL : rational maximizers, perfect information, no transaction costs, morality only for inefficiency

c. custom

i. not dispositive, except in medical cases

ii. can help D with jury (Morris)

1. wary of P’s claim

2. alternative safe but not custom, perhaps good reason for D to be unaware

3. Large fixed costs of custom so social impact of changing

iii. frequency (well defined, respectable minority view) 

iv. scope (within same calling or business CL)

1. power outage in hotel but no custom of flashlights

b) adjustments

a. none for stupidity or diminished mental capacity

i. some exempt latter from punitive if did not know alternative wrong (CA)  

b. unconscious exempt, but not diminished ability from stroke

c. adjust for physical traits: blindness

i. easily measurable, want them to participate in society

d. no higher standard based on intelligence, skills, perceptions, prudence  

i. Rest. and Moran:  employ competence available

e. Emergency Doctrine: sudden or unexpected circumstances, still reasonable, but realize judgment in circumstances affected   (focus on situation not actor)

f. Children

i. objective on age, intelligence, experience (CL)

ii. subjective then objective child of like capacity to avoid risk 

iii. presumptions on age (few states)

1. <7  not negligent, conclusive

2. 7<x<14 not negligent, rebuttable

3. 14<x<21 negligent, rebuttable

iv. adult activities (boats, planes, cars)

1. adult standards

2. parents not vicariously liable because can’t control

a. except statute or malicious mischief

3. fair to kids:  no awareness of risk, but price of entry in world of motor boating, insurance

c) policy

a. Deterrence: the careless can switch activity, plus others more careful

b. Compensation: victim paying for rehabilitation

c. Moral fairness:  morally culpable if cannot meet the reasonable standards, even if without fault in failure, but since you are in a community, we expect certain things of you (social contract)

d) higher standard (frequent)

a. special relationship, common carrier, strict liability (products, ultra hazard), lawyers and professionals

b. common carriers

i. duty of utmost care (some reject – only one standard)  

1. serious asymmetries in power of airline and passenger

2. if cost-effective, does utmost care matter?

3. Posner:  just efficiency standard:  airline has comprehensive control so presume at fault

4. evidentiary game, shift burden to D

e) Lower (rare): automobile guest statute (only gross negligence), qualified immunity (government)

Breach of Duty

a) custom

a. can shift burden to D to prove reasonable care

b. economies of scale

i. small business that cannot afford non slippery brewery floors should not be encouraged

c. policy of who should have the burden

i. Trimarco landlord easier time knowing industry standard of tempered shower doors

b) Negligence per se 

a. Rest.  court adopts statute or regulation as standard of care if its purpose is to

i. protect the class of persons including the one whose interests are invaded

ii. protect that particular interest

iii. protect that interest against the harm that resulted

iv. protect that interest against the particular hazard from which the harm resulted

b. reject law as standard when

i. outdated, unfair, arbitrary (Sisters of Providence)

ii. harm different from one sought to prevent

iii. compliance increases risk of harm

1. junk collectors danger if on correct side of street

2. idea of torts as act not rule utilitarian

c. reduce to just prima facie evidence of negligence

d. binds jury on breach of duty

i. defenses:  loss of control, act of God

1. electrical failure, could not put on hazard lights

2. burden shifted to D

e. custom plus statute

i. clash, not obvious that statute wins

f. statute as support for D

i. provides minimum standard but may not be enough

1. labeling pesticides with words not enough

2. flammable nightgown

g. specific statutes

i. administrative regulations generally enough

ii. licensing Statutes generally not

iii. ordinances generally not

1. don’t want to bind state on local, non-representative rules 

h. criminal statutes don’t create civil liability

c) Constructive notice

a. Defect visible and apparent

b. sufficient time before accident for D’s employees to discover and remedy

i. Negri: dirty baby food

d) Actual notice

a. Gordon, wax paper not dirty 

i. Seemed to require notice of the very piece

b. Maine: green pepper, chocolate peanut

c. snapshot view

e) Mode of Operation

a. self-service owner assumes responsibility for conduct of customers

b. focus on events surrounding accident

c. reasonable anticipation of regular hazards

i. defense of documented, regular cleaning.

1. (Chiara)  NY dislikes

f) Spoilation of Evidence

a. D destroys: shift persuasion and causation to D

i. create new tort if not D

g) Res Ipsa Loquitur 

a. Elements

i. Occurrence ordinarily due to negligence

ii. instrumentality under exclusive control of D

1. 51% chance that have 100% of Ds

iii. not due to any voluntary action or contribution by P (CA)

1. contributory negligent different because need not involve the instrumentality itself 

a. affirmative defense for D


b. P won’t have suit dismissed

c. some jurisdictions allow pleading of RIL and specific negligence

d. burden for D to show reasonable care

e. burden shifting

i. CA: burden of production shifts to D but persuasion remains with P

ii. NY:  burdens stay with P

iii. LA:  burdens of production and persuasion shift to D

f. Limits

i. Need to show instrumentality and key to define correctly

1. kid at nursery with eye injury

2. 4 folks smoking in adjoining rooms and fire due to one of them

ii. but Ybarra (unknown instrumentality and unknown specific defendant, team, right of control (constructive control))

1. j & s liable

2. not vicarious liability because then burden on P to show actor and act

3. Policy:  choose colleagues carefully, conspiracy of silence

g. Outcome dispositive when irreducible uncertainty

i. overdeterrent, not all D negligent, overcompensation, unfair, but underdeterrence, undercompensation if don’t apply

h. evidence generating

i. fair, compensate right party, get actual information and deter

i. Jurisdictions agree on RIL for information, but split when it is outcome dispositive.  

Medical Malpractice

a) profession sets standard of care

a. issue of conformity to common practice (or respectable minority) is key

b) expert witnesses 

a. paid

b. standards to testify

i. Geographic Restrictions

1. national standards: training, professionalization, accredited schools, national exams, residency

2. state standards: southern states endorse

3. local standards (old rule)

a. prevent small town from being held to urban standard

b. show familiarity with methods, procedure and treatments ordinarily observed by other physicians in D’s community or similar

ii. Same school (not subspeciality)

1. some courts say physician cannot testify on podiatrist

2. some same school of thought

iii. Moran:  axis of disparity now private/public

iv. then up to trial judge

c. challenge experts with cross-examination, arguments, and jury instructions

d. policy issues

i. fear of expulsion from medical society

ii. cancellation of medical malpractice insurance

iii. alternative method:  no expert, P question D to fill in gaps, P read treatises to educate jury

c) Common Knowledge Exception 

a. Jury can reject expert as proper standard

b. Sponges, number of instruments, wrong amputation

d) Res Ipsa and Expert Testimony

a. States split, more allow and Rest.

b. RIL about shared common experience?

c. Real issue of whether accident would occur in ordinary course of events

d. Bring juries up to speed and let them decide matters for themselves

Informed Consent

a) Traditional:  duty to disclose measured by professional standard in field (objective)

a. P can challenge with expert testimony of professional standard of disclosure in community and physician’s failure to meet

b. GA law only requires disclosure of alternatives generally recognized and accepted by reasonably prudent physicians

b) Modern:  measure duty to disclose by reasonable person’s needs to make an informed, intelligent decision.   (objective)

a. But subjective in Alaska

b. Disclose material risks in understandable language

i. define existence and nature of risk and likelihood of occurrence (use experts)

1. 50% increase from what starting point? 

ii. trier of fact decides whether probability of that type of harm is a risk which  reasonable patient would consider in deciding on treatment

c. exceptions

i. therapeutic grounds: mental or physical, can’t consent (objective)

ii. don’t want to be told (subjective)

iii. emergency of gravity or urgency: consent impractical (objective)

iv. risk known to patient or should be

v. relatively remote risks of very low incidence

vi. unknown to doctor

vii. patient request for more information may determine adequate disclosure

1. not effective contracting for more information

c) procedure

a. doctor knows best

b. normative uncertainty about best way to do surgery

Affirmative Duties

a) special relationships

a. Innkeeper/guest, carrier/passenger, parent/child, fiduciary, possessors of land open to public

i. Social venture (yes Farwell, others no)

b. Restatement: special relationship when one has custody over another under circumstances in which the other is deprived of normal opportunities of self-protection. 

b) enhancement of risk

a. Non negligent creation of a risk

i. D has affirmative duty to use due care to remove hazard or warn others

1. (motorist hit utility pole and kept going)  

ii. Restatement:  realized/should have that created unreasonable risk of causing physical harm has a duty of reasonable care to prevent actualization of risk even though no reason at earlier time to believe act would create risk. 

1. (woman with IUD later found unsafe) 

b. non negligent injury

i. CL no duty of due care – fading  

ii. Restatement:  realized/should that he caused bodily harm to another so that helpless and in danger of more harm, duty of exercise reasonable care to prevent further harm.

iii. Motor vehicles:  common reaction to no-duty is to adopt criminal standard. 

1. CA:  statute to help if in auto accident, if necessary or requested, regardless of negligence.

c) voluntary assumption of duty   

a. start lifesaving

b. Restatement (324): voluntarily takes charge of a helpless other 

i. exercise reasonable care to secure safety of other while in his charge

ii. if discontinue aid, must not leave the other in a worse position than when took charge

1. Nothing on leaving him just as he found him.  

2. (agent taking drunk frat boy into his room)  

iii. Connected idea that cannot intentionally stop 3rd party from giving aid needed to prevent physical harm.  Also issue of negligently providing aid.

c. Cal: licensed physician who provides good faith help at emergency – no liability for civil damages as a result.

d. weak duty, difficult rational.  

i. Did Siegrist understand his actions as a rescue? 

1. (Farwell could be seen as two rescues)

d) promises

a. liability if one relies on it and would have acted differently otherwise

b. Exercise due care in performing promise

i. (man never received calls about wife giving birth)  

c. some reject

e) duty to disclose

a. doctor must tell victim of HIV and mother of genetic cancer (3rd party beneficiary)

i. but examining employees for health plan need not tell them of problems (wide)

b. wife of sex offender must tell children invited over (special relationship)

f) fraud

a. (CA 97): recommendation said positive things, omitted stuff about sexual abuse, relied on by new employer.  Duty because lied and created misleading appearance.  In cases of fraud, court liberally expands scope of duty

i. Encourages phone calls and limited recommendations

g) Good Samaritan statutes

a. mandates to render aid

i. Vermont’s duty of rescue

1. person who knows another is exposed to grave danger, and if can help without danger or interference with important duties owed to others, must give reasonable assistance unless provided by others.

a. No civil liability unless gross negligence or received remuneration

b. $100 for willful violation

c. no real prosecutions, some states follow.

b. subsidies or rewards to those who render aid

i. but highlight monetary valuations of life – but workers’ comp

ii. no altruism

c. context specific – auto accidents: common, free riders, strangers, serious injury, (unenforceable)

d. lower standard of care

e. may be indemnified for cost of rescue (not common)

i. admiralty law – high seas save cargo.  Precludes K because power asymmetry, duress.  

f. Epstein:  eliminating distinction between causing and not preventing threatens autonomy

h) Statutes create duties? 

a. Traditionally no 

i. only function in civil cases to make breach determinations more precise. 

b. Morris:  criminal legislation gives two reasons against no-duty:  1) notice 2) nature of legislative process makes more likely that change feasible.

c. Restatement:  where legislative provision protects class of persons by requiring and proscribing certain conduct, but no civil remedy, the court may if it determines appropriate for legislative purposes and needed to assure effectiveness of the provision, accord to injured member of class a right of action.

d. Implied right of action

i. in some circumstances, should a federal civil tort suit be implied from a federal regulatory statute establishing criminal penalties?

ii. Criteria

1. P of class for whose especial benefit statute?

2. Legislative intent to create or deny remedy

3. Consistent with underlying legislative scheme

4. Whether claim is one traditionally relegated to state law

i) Duty to future generations

a. Albala (NY) P charged an earlier abortion on her mother was negligently done and damaged uterus and caused her brain damage.  No duty.

i. Some allow duty in such cases.

Relationship between contract and tort

a) Tort: reasonable foreseeability, contract: privity

a. Benefits of combination

i. Administrative efficiency, wealth redistribution

ii. tort supplements unequal bargaining

iii. allows contract process to remain friendly

iv. bypass lots of little contracts

b. burdens

i. less flexibility in contracting

ii. nonrecurring contracts only will have wealth redistribution

iii. do we care which company gets the money

1. relationships generally equal

b) Strauss (power outage, injury in common area) 

a. Policy considerations to limit group to whom liable: distributive justice (low price energy for all). 

b. Dissent:  limitations are fine, but could reduce stock returns or raise rents.  The state burdened if injured go on welfare.  

c) Fan injuring nurse:  identifiable group so limited liability

d) 3rd party beneficiary

a. Limited, identifiable class at time of contract

b. Glanzer (early): bean counting where buyer 3rd party intended (not incidental) beneficiary of contract.

Obligations to Control the Conduct of Others

a) common law

a. if D must control or warn of another’s conduct to avoid foreseeable harm, liability only if D bears a special relationship to dangerous person or potential victim.

b) Restatement:  duty of care from 

a. special relationship between actor and 3rd party which imposes duty  to control 3rd party, or 

b. actor knowing/should ability to control 3rd person and knows/should  need for action (parent-child, master-servant, possessor of land)

c. special relationship between actor and other which gives other right of protection.

d. Related section:  if you take charge of a 3rd person and know/should that he is likely to cause bodily harm to others if not controlled, have a duty of reasonable care to control.

e. Focus:  released infectious patients, homicidal maniac

c) Tarasoff

a. Duty of reasonable care (professional standards) to protect foreseeable, identifiable victim

i. But therapist had control undermined – could not get patient committed.

ii. No duty when harm self-inflicted or just property

b. Post Tarasoff  CA Civil Code duty to warn

d) Parental duty to control minor child (rest.)

a. Knows/should ability to control and

b. Knows/should  necessity and opportunity

e) Negligent entrustment

a. Duty to injured 3rd party 
b. Negligence in entrusting
i. Know danger, reason to know, should know
c. Negligence by user
d. Classic case of loaning vehicle, because high degree of control and revoke at any time.

e. Vince v. Wilson (VT): liability for loan to buy

i. After: commercial sellers more precautions, private: unclear, since Vince limited to actual knowledge but suggests reason to know

f. Some limit recovery to where D is owner or has right of control over the instrumentality entrusted 

i. Others:  enough to have control of instrumentality when turn it over to incompetent.

g. Restatement:  

i. Supplier knows/reason to that person to whom supplies, because of youth or inexperience, will use in manner involving unreasonable risk to self/reasonably foreseeable others, subject to liability for resulting physical harm.  Sellers, givers, etc.

f) Social hosts 

a. NJ statute

i. Limit to willfully/knowingly providing alcohol

ii. Person visible intoxicated

iii. Circumstances showing reckless disregard for consequences

iv. Limited to your % fault, not drunks

b. Response to broader liability under Kelly v. Gwinell

g) Dram Shop Acts 

a. civil liability on commercial establishments that serve intoxicated patrons who then injure others  (1/3 states).

b. Some states:  liability to injured patron as well.  (None really in CA)

h) Negligent hiring or physician for substitution

i) Key in ignition

a. P  injured by stolen car, sue owner (some – statutory violation)

i. Others reject on purpose of statute 

ii. CA:  special circumstances needed: dangerous locale, time left, size, difficulty of operation (big truck)

Landlord-Tenant (area of disagreement)

a) traditional: only for

a. hidden danger landlord but not tenant aware of, 

b. leased for public use,

c. common areas,

d. negligent repair by landlord

b) some impose duty if promise (NY)

c) Criminal activity:  Kline (DC 70): 

a. duty of care on landlord for assault in common area.

i. Reasonable precautions, foreseeable 

ii. Promote affordable, safe housing?  

d) Criminal activity and businesses

a. Restatement:  protect from 3rd party intentional harms

b. Generally no because public policy (stores would close)

c. Exceptions

i. Prior notice: 

1. ongoing prolonged disturbance

a. individual altercation, loose cannon pointed at P 

b. just call police

ii. general danger: similar prior incident

1. how similar, how long ago

2. some require, others use for foreseeability

3. endemic problem in high crime area

iii. inherent notice

1. all night convenience (close at night)

2. parking garages (build safer structure)

3. take duty by choosing format

iv. Availability and cost of safety means.

d. Allow 911 calling

e. Right to resist criminal activity (controversial)

i. Don’t provoke, but reasonable attempts to resist

ii. Don’t need to comply with hostage taker

iii. Can chase shoplifter

Intrafamily Duties

a) Spouses can sue each other for negligence

b) No sibling suits

c) Parent-child never unity.  

a. Ban on suits from child widely adopted, but recently active area.  

b. With 3rd party:  child sues other driver, other driver joins mother.

i. Some states don’t allow because it’s an end run around parent-child immunity.

d) Parental Immunity

a. Limited privilege (NY) 

i. May be liable for negligent creation of dangerous condition

b. Limited (Wisc.):  no parental immunity except  

i. negligence involves parental authority,

ii. involves exercise of ordinary parental discretion on necessaries (food, clothing, medical, housing, dental, etc.).  Clearer than NY.

c. Reasonableness (Cal): ordinary/prudent parent in similar circumstances

d. Evidence of Insurance (FL): parental immunity waived to the extent of insurance.  Standard of reasonable care.

e) Step parents, grandparents:  no to immunity because no duty to support, parental immunity if legal role of parent.  

f) Foster parents: no immunity, but yes in Alabama (92).  

g) Christian Scientists do poorly:  liable in NY, probably in reasonable parent, immunity perhaps in Wisc.

h) Insurance

a. some allow exclusion of coverage for intrafamily claims in non-auto suits

b. no exclusion in auto suits, especially where insurance is compulsory or strongly encouraged.

i) Contribution: issue of parental responsibility when child guardian sues 3rd party who seeks contribution from negligent parent.

a. General issue usually:  could child have sued parent initially?  

Charitable Immunity

a) (Volunteer Protection Act 1998)

a. some volunteer immunity 

b. organization still primarily and vicariously liable

b) some states limit amounts charity can be held for

c) sometimes limited on liability insurance

d) immunity now exception

Governmental Entities

a) Police Immunity (Riss NY 68)

a. Policy

i. Separation of powers, deference to expertise, short time, sketchy record

ii. Fear unlimited liability, limited resources

b. Exceptions

i. special relationship 911 call (Cuffy NY 87)

1. affirmative assumption of duty via promise/action

2. knowledge of real danger 

3. party’s justified, detrimental  reliance on municipal undertaking

4. some form of direct contact with party (knocks out 3rd party beneficiary)  [NY basically alone here]

ii. specific promise

iii. ministerial (TRO)

b) State, municipal

a. Proprietary

i. No immunity (unfair to private analogue)

ii. Buy NYC transit allowed

iii. CA other way for transit driver who refused to intervene in bus fight (common carrier, utmost care)

b. Governmental

i. Discretionary

1. complete immunity

2. abuse of discretion standard

a. no reasonable decision maker (irrational)

3. not category or actor

4. look at decision, conduct

a. element of choice, implementing public policy

b. spot checking (berkowitz)

ii. Ministerial (operational)

1. reasonable care

2. following policy – check every 3rd item (berkowitz)

3. implementing specific regulation – polio vaccine

e) Federal Torts Claims Act (immunity waived 1946)

a. No juries

b. Personal and property injury liability like private person

c. Ministerial

i. Negligence

d. NO strict liability

e. Intentional depends

i. Not for liable/slander

ii. Yes via Constitution

f. Exceptions to liability

i. Feres Doctrine

1. any military activity

2. policy: consent to join forces (but draft)

3. military benefits, discipline, authority

4. contractor can be held liable but government cannot be indemnified

ii. split on whether duties pass through service person (no recovery) or independent duties owed to civilians (recovery)  

1. child injured through parent’s service

iii. treasury

iv. postal

v. no suits from foreign country

f) Education

a. No immunity for malpractice

b. Immunity for discretion

i. Control issues, no accepted standard, causation, burden

ii. Public policy  too much interference with schools.

iii. No second guessing testing procedures. (NY and CA)

Negligent Infliction of Emotional Distress
a) Direct

a. Common law

i. Just intentional infliction or parasitic on physical injury

b. Special circumstances 

i. Telegram of death, botched funeral (FL rejects)

c. Physical impact (FL keeps)

d. Physical manifestation

i. Only some require

ii. Used to require severe

e. Zone of danger

i.  actual risk 

1. KAC needed actual exposure to HIV

2. Impending death/injury

a. Most allow, even if short period

ii. Potential Risk 

1. patient recovery for window of anxiety

a. prior to results even if negative

b. trauma of being told dying or sterile 

c. pregnancy

f. Reasonable person

i. reasonably foreseeable psychological harm to ordinarily sensitive

1. some require physical manifestation

ii. Gammon (bloody leg in bag)

1. Holding limited to facts

iii. Cameron (limited Gammon)

1. Direct/indirect victim distinction

2. Rejects pure foreseeability

3. Scope of duty – parents need actually see child receiving injury

iv. Property loss

1. HA allowed, most states no, pets too

2. 1986 HA limited with ongoing mental trauma or physical manifestation

3. rare for financial loss

b) Indirect

a. Zone of danger

i. actual risk 

1. NY Bovsun (US majority) 

a. immediate family, P in zone and contemporaneous observation of serious physical injury or death due to negligence

b. Reasonable Person 

i. reasonably foreseeable psychological harm to ordinarily sensitive

1. some require physical manifestation

c. HA no direct/indirect distinction

i. extended to kid who witnessed stepfather’s mother run down

1. Extended families in HA

d. CA (93): direct v. bystander.  Parent gave kid too much medicine, negligent labeling, parents not direct victim

e. Dillon-Portee Test 

i. Dillon (CA)

1. at scene

2. sensory and contemporaneous observation

3. close relationship

ii. Portee (NJ) modified Dillon

1. death or serious injury

2. marital or intimate family relationship

3. P must witness – at scene

4. Resulting severe emotional distress

iii. issues

1. television -- witness and at scene pull apart – no case on point

2. same if see at scene or shortly thereafter at hospital (MA)

c) mother giving birth part of event of malpractice on fetus: neither bystander nor direct

a. need not be conscious, father too, but probably bystander

d) Restatement

a. rejects line between physical and mental harm in emotional distress

b. manifestation requirement

i. repeated hysterical attacks are sufficient as are long-lasting headaches or nausea

ii. but not transient instance of vomiting

c. Recovery without physical injury in cases of mishandled corpses and botched burials 

e) Unmarried couples and emotional distress

a. CA no claims for emotional distress or loss of consortium

i. Policy

1. state promotes marriage

2. difficult to inquire into the nature of relationships

3. limit recovery

4. bright line

5. Problem that gay couples cannot choose marriage

b. NJ rejected CA

i. look into relationship just as with married.

Negligent interference with consortium

a) generally for physical injury

a. AZ allows for pure emotional harm

b) almost all states recognize loss of consortium for both spouses

a. not Utah

c) now issue of extension to unmarried

d) 20 states have abolished

e) consortium is  a common law rule

a. so your action dies with you

f) companionship, services (sexual and nonsexual)

a. today focus on emotional service comes in if spouse is child caretaker.

g) Restatement: consortium action for both.  Join with claim for bodily injury.

h) Limits:  generally not for parent-child

a. odd rule:  marriages don’t last, but parent-child bond is forever

b. problem of people having different numbers of kids: greater liability for victim with big family, cheaper to knock off if childless.  CA no

c. No claim of loss of consortium against negligent spouse by the other

i. “coercive companionship”

Wrongful Birth and Wrongful Life (no double recovery)

a) wrongful life

a. child’s action for harm of being born

i. most states don’t allow against mother

ii. policy of compensating injured party and deterring wrongful conduct

iii. get for medical and for specialized teaching (CA and NJ)

b) wrongful birth

a. mother’s action for extraordinary expenses of rearing child with disabilities

i. birth of healthy child (negligent sterilization, failed contraceptive)

1. generally tort (not NV)

2. money for added burden, not harm of child (see below)

c) Different jurisdictions have alternative rules

a. no cause action for either (too stigmatizing, speculative)

b. wrongful birth only: Greco

i. only pecuniary (extra expense)

ii. both pecuniary and non (some offset, some not)

c. cause for both

i. extraordinary expense

1. birth – to age of majority

2. life – after age of majority

ii. non pecuniary

1. birth (offset or no)

2. life (not allowed)

iii. California: pecuniary (birth, life – beyond majority), none for nonpecuniary

1. Never took on case of really sick

d) Restatement – Offset

a. D tort conduct caused harm to P but confers special benefit, consider latter as mitigating damages, if fair

b. Don’t have to have abortion or adoption to meet offset requirements

c. Offset emotional with emotional, same with economic.

e) Action for abortion based on negligent misinformation: emotional distress, psychological injury

f) Negligent sterilization: contract so breach. (get one of following)

a. Restitution:  Refund for 1st sterilization.

b. Reliance damages: direct costs incurred because believed sterilized.

i. Pecuniary: medical costs of pregnancy, lost wages for birth, 2nd sterilization

ii. Nonpecuniary: pain and suffering of pregnancy, loss of consortium, pain and suffering of 2nd sterilization.

iii. Compromise between restitution (just compensating financial costs) and expectancy

c. Expectancy (typically not done in contracts): future costs of rearing to age of majority. 

i. Pecuniary: reliance plus costs of raising to majority

ii. Nonpecuniary of emotional distress at raising unwanted child (courts unlikely to give, see offset)  

iii. Torts gives this.

d. Punitive:  only if intentionally or grossly negligent

g) Misrepresentation in relationship

a. Woman lied about contraception, man lied about vasectomy --  pregnancy

i. Courts reluctant to get involved 

b. But one giving other STD

i. Public policy to disclose (CA)

h) Others

a. Action for defective condom

b. Dr. misrepresentation causes physical harm, action

i. man sterile, woman ectopic pregnancy, surgery, sterile

Economic Harm

b) Negligent Misrepresentation (pure economic loss)

a. Historically not well protected, even when intentional

b. Some cases where threatened or actual personal injury, not directed at P

c. NY privity or quasi (Prudential Insurance, 10 states)

i. Aware of purpose of statement

ii. Intend that P, known party, rely on it for that purpose

iii. Linking conduct by D to relying party 

1. evidentiary, leads to inefficient contract

iv. causal connection

v. message: don’t expect tort to bail you out

vi. no recovery if use by others is incidental or collateral

vii. Glanzer (NY 22): bean counting – buyer suffered loss, representation made for very purpose of inducing action on part of buyer (end and aim of transaction).  

d. Restatement (quite influential, 15-20 states)

i. D supplied for benefit and guidance of a limited group

ii. Reliance in transaction for which intended

iii. BUT if one has a public duty to give information, liable to that class for whose benefit duty created, in transactions in which it is intended to protect them

iv. Moran: best for quantity, quality, and respecting contract  (CA follows)

e. modified foreseeability (handful of states, NJ)

i. duty of care to 3rd parties who had obtained from accountant’s client

ii. Problem:  the broader the duty, the less likely that letter will be useful. 

1. Free rides can rely and recover when have not paid and are not identifiable. 

iii.  1995 NJ adopted position closer to NY

f. Privity

i. Legal malpractice

1. Meeting filing deadlines

2. Making strategic choices

a. Lack of  plausible justification

b. Example:  when to settle and how much

3. Emotional distress possible if purpose non-economic

a. Criminal defense, adoption, marital dissolution

4. Not for client committing suicide

ii. Balance of factors test (CA) for 3rd party beneficiaries

1. Intended effect on P

2. Foreseeability of harm to P

3. Certainty that P injured

4. Moral blame

5. Public policy

6. Proximate cause

iii. Restatement: liability for false information given in course of pecuniary business if negligently given and justifiably relied upon

g. Many states limit 3rd party recovery to intentional wrongdoing

h. Bishop

i. Against liability because information providers cannot capture the benefit of their product once it has entered stream of commerce

ii. Imposition of liability would raise potential costs enough to discourage information production

c) Physicians and economic harm

a. Action for physician understating condition which lead to low insurance settlement

i. Duty to speak truthfully if one speaks at all.  

b. But no duty to disclose information material to non medical interests

i. (CA 93): decedent would have arranged affairs had he known poor survival rate of sufferers of pancreatic cancer

d) Exceptions to no recovery for pure economic loss

a. Policy for limit:  fraud, mass litigation, limitless liability, proportionality

b. Special relationships (jurisdictions split on scope)

i. Negligent misrepresentation

c. Tragedy of the commons

i. Resource owned by no one

ii. Overuse 

iii. Under deterrence if no action

iv. Over deterrence with action: some get windfall

d. Separation of ownership and use (jurisdictions evenly split on duty)

i. Owner recovers for property, user for economic loss

ii. K between lessor and lessee, lessee wants to bypass and sue 3rd party

e) Particular Foreseeability  (People Express, NJ)

a. No one follows, New exception

b. Identifiable, foreseeable class

c. Problems about bearing cost

i. People by land without paying for tort, now get one

ii. RR there first

f) Restatement: rule of nonrecovery for purely economic losses absent physical harm

Causation

a) cause in fact (empirical, but for)

a. Traditional Rule:  more probably than not (51%), get full recovery 

i. Under deterrence and under compensation

b. Multiple causes, multiple actors

i. Modified rule of reasonable certainty, get full recovery (Stubbs, typhoid H20)

1. Over deterrence/compensation, wealth redistribution, city as insurer

ii. Proportionate recovery (response to Stubbs): 48 of 58 get typhoid from water, so each gets 48/58 recovery

1. Could use at exposure, before actual harm

c. Risk creation 

i. Traditional rule (most)

1. ex post perspective

2. aggregate payout correct, but not distribution

3. chance of dying from negligence / current chance of dying

a. recovery if over 50%, all or nothing

b. cannot win if original chance less than 50%

ii. loss of original chance of survival (Falcon -- overruled)

1. ex ante

2. change in chance of life / original chance of life

a. recovery if over 50%, get worth of original asset

iii. reduction in chance

1. ex ante, small ex post (you died)

2. same payout as traditional but different distribution

3. no good reason to require actual harm, but to limit liability

4. original chance – current chance

iv. examples 38% original chance survive, 10% after negligence, worth $1 million

1. traditional  28 / 90 – full payout if over 50%

2. loss of original chance  28/38

a. if over 50% get original asset (38% * 1 mill)

3. reduction in chance 38 – 10, get 280,000

v. traditional in most areas, mix use modifications only if chance of life < 50%. 

1. doctor in mix pays too much

a. full under traditional

b. partial under other two


c. latter groups no longer subsidize first

d. Enhancement of Risk 

i. Mauro (asbestos, enhanced risk of lung cancer)

1. Within zone of danger, physical impact

2. KAC might reject because not necessarily exposed

3. Medical monitoring expenses universally allowed

ii. Courts split on recovery for fear of contracting cancer

1. parasitic on physical injury (of cancer or of inhaling asbestos?)

2. exposure plus reasonable fear 

3. reasonable fear

iii. unlike medical, generally don’t compensate on probabilistic model

e. Liability when multiple D and some missing (Hymowitz)

i. Use traditional if know source of your DES pill

ii. Possible modifications 

iii. companies in concert (but just parallel action)

iv. alternative liability (not all D present)

v. enterprise liability (when few D, industry safety standards, trade association, all sharing standard)

vi. market share liability (CA)(each D liable for proportionate damage: temporal, geographical, national, local)

1. ex ante market share

2. proxy for creation of risk

3. some require having large share of market present

4. fungible goods (not asbestos)

a. distortion though because not all use

5. j & s (no because not much of market share, only about 30%)

vii. NY solution – mix and match

1. get bonanza if meet traditional , if not go for market share

2. businesses get no out even if prove not their pill

3. only escape if not in national market at time

Joint and Several Liability (rule of damages)

a) both negligent

a. tradition: just 50-50

b. in concert – always j & s
i. even if only one acts negligently, but damages only for negligent injury

c. independent

i. simultaneous

1. indivisible j & s  (alternative liability – Summer v. Tice)

2. divisible  severally
ii. sequential

1. indivisible  severally – but close sequential = simultaneous so j & s

2. divisible   severally
d. j & s means get all damages from either

i. one can seek contribution from other

e. foreseeable additional injury

i. d1 negligent driver, causes accident 50k with reasonable treatment, but now negligent doctor (d2) so 100k

1. d1 but for cause, whole action is his, sort of jointly liable, malpractice foreseeable

2. d2 severally liable, d1 can seek 50k contribution

f. both negligent, same time, two injuries, independent, divisible, 1 d insolvent

i. can look at each injury in isolation and call indivisible

1. if just one injury, could get all from 1 d, so too then with 2 injuries

2. now one actor could pay all, when at most owes for one

b) one d innocent and injuries traceable

a. just for d1 negligent injury

c) one d innocent and injuries not traceable

a. neither can be held, lose under but for causation of more probably than not

b. why not make negligent one pay at least 10k?  clearly caused that.

i. traditionally  start with causation not compensation

c. Garcia: rejected Summers burden shifting device

d) Single actor, one act negligent, other not  (Basco) liable

e) Possible Reforms

a. Abolish j & s

b. Partial abolition j & s

i. (D less than 50% at fault, not j & s, only several)

ii. type of accident (abolish j & s except for certain cases: toxic, environment, reckless)

iii. j & s for economic (several for pain and suffering – CA)

iv. victim innocent so D j & s.

Proximate Cause (sufficiently close to merit legal liability)

a) policy judgment

b) extent of damage

a. physical injury

i. ex post, thin skull, tangible things, limited in what happens

b. emotional harm

i. Ex ante, precipitating factor, legal factor limiting

c) Unexpected type of harm

a. Ambulance: driver has heart attack, P gets injury from crash, no liability

i. Liable for reasonably foreseeable, inherent risk

ii. No liability for collateral risk

b. Polemis  -- Wagon Mound II

i. Ex post, don’t care about foreseeability, closeness time/space, direct trumps foreseeability

c. Wagon Mound I

i. Ex ante, foreseeability more than direct

ii. Static definition of reasonably foreseeable: no incentive for P to bring forward new torts.  

d. Kinsman: damages of type foreseeable, even if extent not, direct consequence of negligence , Remoteness 

i. Combination of Polemis and Wagon Mound

d) Unexpected Manner

a. Intervening actor (McLaughlin, flocked blocks)

i. Gross negligence may break chain

ii. The more culpable intervention, more likely to break chain

b. Restatement

i. Liable if conduct substantial factor, even if did not or could not foresee the extent or manner of harm

ii. But for may be violated if highly extraordinary that act would cause harm

e) Unexpected Victim

a. Palsgraf

i. Cardozo

1. Snapshot of moment, factually loaded

2. Dominant view in NY

3. Parsimonious: foreseeable victim, plus his view of act

4. Special relationship only governs once act related to you

5. Ex ante: risk creating foreseeably put you at risk and then harm must materialize (ex post)

ii. Andrews

1. duty to public at large when engage in risk creating activity

2. jury can look at whole picture in motion  -- leeway for proximate cause

3. proximate cause issue of policy and expediency

4. today set of structural decisions plus individual discrete acts

5. The railroad allows people to run on moving trains, placement of the scales.  

6. Dominant view today

Defenses

a) contributory negligence

a. duty of reasonable self care

b. same burden of proof, more probably than not

c. allocation of burden

i. should be on D (symmetry and foreseeability)

d. as with negligence, all or nothing (complete bar)

e. must be but for and proximate cause

f. not if purpose of statute is to protect self from carelessness

i. careless kid getting off bus (rare)

g. symmetry violated in practice

i. allowance for subjective mental capacity

h. imputation of negligence

i. generally all gone

ii. was used to prevent auto passengers from suing other parties

iii. prevent child from suing mother for harm by imputing her negligence to it (rare)

iv. auto accidents:  P rental company, both drivers negligent, D other driver

1. court refused, because imputation of negligence would leave innocent agents uncompensated

v. loss of consortium: negligence of injured spouse to other

1. minority: separate duty of care to spouse

vi. wrongful death 

vii. bystander emotional distress

i. difference in breach

i. CN defense only in cases of negligence (almost all)

1. if D reckless and P negligent, then P gets recovery

j. Joint Judgment

i. P in early common law might just decide to sue one of two defendants (likes better, employer, etc.), in such cases, that defendant could not get contribution from the other defendant.

ii. Respondeat Superior:  D1 (employer) could seek indemnification from D2 (employee) even if not joint judgment.  Full reimbursement because D1 did not do anything wrong.

b) Last Clear Chance 

a. Modification to contributory negligence, although imported into comparative

b. Intertemporal opportunities to prevent act – give D incentive to prevent harm

i. Helpless peril

1. nothing P can do, did D know or should have

2. P gets full recovery
ii. Oblivious peril

1. their chances absolutely the same.  Did D know
2. P gets full recovery if show D knew

iii. All or nothing:  target incentive on person who can produce better outcome

1. but often both could do better to prevent.

c) Comparative negligence

a. Administrative way of allocating fault

b. CA leader in adopting

c. Three versions

i. Pure: recovery deducts P’s % negligence

1. judicial prompting lead to this – Moran likes best

2. only one allowing comparison of negligent/reckless drivers

ii. modified (legislature)

1. “not as great as”

2. “no greater than”

d. virtually all states (not Alabama), 12 use pure, others split

e. anomaly:  P may be better off under modified if his negligence is greater than Ds, because he will then be pushed to common law and may be able to use Last Clear Chance and get full recovery. 

i. ?is common law available as an option everywhere?

f. Some courts don’t do comparison when P’s conduct socially offensive (D’s?)

g. Most don’t compare intentional with negligent. 

h. Sometimes one negligent and one criminally intentional D

i. Policy often puts most on former.  

i. One reckless drag racer against another no claim.  

j. Issue in modified as to whether fault of multiple D’s combined (most combine)

i. consider P .3, D1 .6, D2 .1 – if j & s then both Ds pay and D2 could pick it all up if D1 insolvent

ii. P .4, D1 .3, D2 .3, then same as above, but really unfair because P most at fault.  

iii. Shows why even if j&s when P not at fault, it is abolished when P at fault and brings in comparative negligence.

k. One D can always seek recovery from another after the fact

l. Some negligence by D does not automatically mean recovery for P

i. Need substantial factor

m. Settlements

i. D1 cannot get $ from D2 unless shows settlement in bad faith

ii. Pro tanto rule:  require D1 to pay amount of judgment leftover (CA)

iii. Proportionate share: reduce P’s recovery by % fault of settling Ds, no matter how much they paid.  P might get windfall, encourage good settlements.  Unlike pro tanto, litigating Ds liability not dependent on amount of settlement negotiated with others.

iv. Variations:  give P remaining amount after deducting settling D’s proportionate share or settled amount 

1. whichever less:  encourages settling

2. whichever more:  discourages settling

d) Avoidable Consequence (damages, not liability)

a. P duty to mitigate damages

b. Early focus (ex post) about reasonable medical care

i. You made choice to forego medical care because of religion

c. Modern focus (ex ante or anticipatory) 

i. seat belts, helmets

ii. Courts mixed on reduction in recovery, but most say no, some say only small amount, CA and NY full reduction.

iii. Seat belts, damages reduction has little deterrence, what about safer car.  

iv. Synergistic interactions of smoking and asbestos, some reduction in P recovery.

Uniform Comparative Fault Act

a) broad fault definition

a. (negligence, reckless, strict liability, breach warranty, assumption of risk, causation…)

b) Pure standard

c) Apportioning damages

a. amount of damages to agent disregarding contributory

b. percentage of total fault allocated to agent (consider purpose, negligent or reckless, magnitude of risk, capacities, emergency). 

d) Joint and several liability

a. Percentages of fault to determine equitable shares

b. For insolvent, rateable allocation  BEST (moran)

i. reallocate his share among all others, including claimant, according to their percentages of fault.  Forget about labels

1. example:  C 40% fault, 100k damages, P 10%, insolvent B 50%

2. C pays 40k plus share of B (40/50 * 50k)

ii. Other options: stick P with loss or put it on remaining D

c. Right of contribution in JS, based on percentage share.

e) No set-offs when both parties insured

a. Bad for parties, good for insurance

b. Example: G 10k damages .6 fault, H 40k damages .4 fault

c. With set-off: G pays H 20K, but 28k available to compensate

d. If one insolvent, depends on j & s of state

Assumption of Risk

a) Assumption of risk and contributory negligence

a. former uses subjective awareness and was the only defense to strict liability at common law (makes sense because don’t care if P careless)

b. latter uses objective.

b) Express (exculpatory agreements)

a. clear and unambiguous on holding D harmless

i. if you wrote it, you bear burdens of ambiguity

b. complete bar to recovery

c. exceptions

i. unconscionability (Dulury)

1. procedural: unfair bargaining process or unequal

2. substantive: terms unconscionable

a. cannot exculpate for reckless

c) Dulury (VT skiing)

a. Clear contract, unenforceable

b. Cannot sign away rights to liability (VT)

i. CA sign away, but not collateral or gross negligence

c. VT skiing now has insurance built in

d. Risk here not inherent one of skiing

d) Tunkl factors 

a. highly influential to invalidate exculpation based on public policy

i. suitable for public regulation

ii. great importance to society and necessity

iii. open to public

iv. unequal bargaining power given essential nature of service

v. no way to pay reasonably more for more protection

vi. person or property of purchaser under control of seller

b. VT does not use

e) Restatement: uphold if freely and fairly made, equal bargaining, no social interest interfered with

f) Parents and spouses generally cannot sign away kid/spouse liability

g) Parking lots with signs “left at own risk”

a. Courts reject claim that contract included disclaimer unless shown that drawn to P’s attention.

Implied Assumption of Risk 

a) Primary assumption of risk

a. No breach by D (focus on his conduct), no recovery

i. Adequate notice of risk, acceptable levels

b) Secondary:  if D negligent, is P barred by his conduct

a. Did P know and voluntarily accept danger and magnitude

b. If so, 

i. Unreasonable

1. reduction in recovery because assumption of risk subset of contributory negligence (obj.) (Gonzales)

ii. reasonable

1. full recovery, choice between two evils (obj.)

c. Flopper: smooth electricity, broken kneecap, operation not negligent as a matter of law, no serious injuries, patrons have information on dangers by viewing and name. 

i. Cardozo wrong: should have been negligent if spasmodic operation

d. Amateur sports

i. Expect carelessness, not intentional or reckless

ii. Some look to totality of circumstances

1. custom, protection, skills, age, inherent risks, knowledge of rules and customs

iii. accept inherent risks of sport

iv. baseball  just provide reasonable amount of screened seating to fulfill duty

1. Illinois legislature limited liability to negligently defective screens or willful/wanton, concern to keep tickets affordable and not obscure view

v. early hockey – risk of flying puck not common knowledge.  

Worker’s Compensation

a) bar to employee tort suits

b) probably unequal bargaining behind it

c) sue for gross negligence or greater

Firefighter Rule
a) no recovery for harm in the line of duty because you assumed risk in choice of employment

b) Separate and apart exception
a. get recovery if injury not part of risk of job but collateral. 

b. lots depends on how you define the inherent risks and collateral.

c) Private not barred (mix)

d) NJ abolished rule

e) Professional rescuers often barred

f) Legislatures trying to eliminate, courts like

g) Best rationale:  standards worked out in employment contract

Strict Liability

a) Reciprocity

a. Liable for nonreciprocal risks

i. Uncommon

ii. Asymmetrical exposure

iii. Anti-social behavior

b. Ryland v. Fletcher

i. Absolute duty to keep confined to your property items that are harmless there but will do mischief if released

1. Non natural (more like uncommon)

ii. Defenses

1. Act of God

2. Harm due to P default

3. Unnatural consequence

a. every dog gets one bit

c. 1st Restatement

i. ultra hazardous activity

ii. risk cannot be eliminated with utmost care

iii. not matter of common usage

b) Reasonableness

a. 2nd Restatement

i. one who carries on abnormally dangerous activity is subject to liability for harm even with utmost care

1. abnormally dangerous

a. high degree of risk 

b. resulting harm likely to be great

c. inability to eliminate risk through reasonable care

d. not a matter of common usage

e. inappropriate to place

f. cost/benefit: value to community v. danger

b. Indiana Harbor (leak in train car, no team, cannot prove who was negligent)

i. Without SL, use res ipsa for adjacent landowners – compensation

1. reciprocity also supports

ii. res ipsa only outcome dispositive here

iii. Posner

1. reasonable care can prevent leaks here

2. manufacture is not ultra hazard 

a. shipping is

3. no viable activity substitution

4. endorses 6 Rest. factors

5. residents should change their behavior

c) government transport

a. Restatement gives common carrier exception

i. no strict liability for abnormally dangerous cargo because cannot refuse lawful commodity

b. CA rejected in Chavez

d) Cost internalization

a. Activity internalizes cost

b. Yukon, City Services, Chisholm Farms

i. Yukon: explosion is cost of doing business, irrespective of value of activity or lack of safer storage

e) Defenses

a. P’s assumption of risk bars recovery

b. Contributory negligence bars when P knowingly and unreasonably subjects himself to risk of harm

f) Other

a. 2nd Restatement:  special provision making owner and operator of plane liable for harm caused to stuff on ground by aircraft, even if utmost care.   

b. Handguns:  strict liability for abnormally dangerous activities did not extend to handgun manufacturing.

i. However, Maryland allowed for Saturday Night Specials:  public policies, no good purpose, crooks like them, very dangerous.  But legislature overruled.

ii. But DC has such by legislation for assault weapons and machine guns for deaths in DC.

Calabresi (Yale)

a) liberal perspective

b) in addition to deterrence, compensation is very important

c) morality is a constraint on economics  

a. the market should not decide everything

d) Three sub goals of reducing the costs of accidents and the costs of avoiding them.

a. Primary (before accident) -- reduce number and severity of accidents.

i. market deterrence (Posner’s big thing), and collective deterrence 

1. for market, label cheapest cost avoider as the cause of harm (Coase)

a. better risk information

b. one activity better able to insure against danger cheaply

c. one activity may result in efficient allocation of cost to subcategories

d. try to avoid externalization

i. if likely, put liability on manufacturer

e. reduce costs under deterrence through incentives

i. activity substitution

ii. make activities safer

iii. develop cost-saving substitute

b. Secondary (after accident) – reduction of costs to society, all about spreading them

i. loss spreading (prices and insurance) and deep pockets (status based not on act

ii. Loss spreading seems fair in that it locates the right class of actions

c. Tertiary – costs of administering system, strict liability generally cheapest.

d. When deciding between strict liability and negligence, try to optimize three sub goals

e. Most economists neglect secondary accident cost reduction 

Posner (Chicago school)

a) narrow, conservative, focus on deterrence using the market  

b) Strict liability is a concession to the practical necessities not to an imperfect theory

a. Juries just don’t consider activity substitution so cannot always get things right with negligence

b. Encourages activity-level changes by injurers but discourages them by victims

c) negligence standard because the sole goal is accident prevention through individual choice (market deterrence).  B<PL optimizes safety

a. trust people to make the right investment

b. encourages the changes by the victims but not by the injurers

d) choice between standards depends on needs

a. SL if activity level changes by injurers most efficient method of accident prevention

i. injurer is insurer

ii. not efficient because insurance through tort more expensive than prices for victims on insurance market

Fletcher

a) corrective justice, individualized, relations between parties

b) instrumentalism completely misguided

c) Reciprocity approach

a. question is whether one’s conduct exacerbates a risk beyond community agreement

b. No problem if equal exchange of risk.

c. When unequal exposure to risk, use strict liability (anti-social choice of activity, not how it is conducted, which is unusual and risky).

d. Big place for juries in this consideration of community agreement.

i. How wide is a community?  Who is included?  Highly relational or relative.

d) For reasonable behavior, use a negligence standard.  Allow some nonrational behavior to determine breach (KAC v Benson)

Coase
a) focus on duty or no duty

b) liability rule does not matter in world with small transaction costs.  

c) Concern of most efficient allocation of resources

d) Example  J’Aire (contractor/owner privity, owner/lessee privity)

a. Does the contractor have a duty to the lessee for pure economic loss? 

i. No duty, no liability. 

1. lessee will try to contract with owner about loss due to business interruptions from owner or contractor.  

2. Owner will try to contract with contractor to reduce or eliminate delay due to negligence. 

3. Small transaction costs because already have contracts and just add clause.

4. Owner/contractor equal bargaining power, if not, very expensive to overcome.

5. Contractor will bargain for a price in between what it costs him and what it hurts lessor.  (This is the nuisance value for harm contractor can inflict.)

ii. Duty, Liability.  

1. Lessee protected in tort, won’t have to pay premium. Enriched

2. Contractor knows of liability, won’t get as good a bargain with the owner.  

3. Price will be right around what it costs contractor.

e) Transaction Costs:  accident with serious injuries, cannot bribe before or after fact. 

a. Happens with strangers or with product going out to mass consumers.  

b. Won’t bargain around liability rules here.  So issue of how to set up good liability rules

c. People Express – should there be a duty?

i. Look at overall social welfare.  

ii. With no duty, more toxins on RR

iii. With duty, RR use down, planes use up:  better result.

iv. The measure is based on economic contribution.

Product Liability

a) History:  privity required for all but ultra hazardous or inherently dangerous

a. poisons, explosives, deadly weapons

b. Owe broader duty no matter how made, anti-social (like fraud or gross negligence);  coffee urn.

c. MacPherson

d. Escola

b) Three theories of recovery

a. strict liability for defective product (product focus)

b. negligence in design, manufacture or distribution (conduct focus)

c. breach of warranty – consumer expectations

c) chain of production/distribution (who owes a duty)

a. manufacturers

b. suppliers

c. distributors

d. retailers (even in SL)

e. not financiers (unless negligent financing)

f. not government contractors

i. build to specs, warn government of known dangers

g. not used dealers

h. not landlords

i. franchisers where manage/control product

j. successors not liable

i. acquisition with identity preserved

ii. dramatic restructuring

iii. exceptions

1. express/implicit agreement to accept liability

2. de-facto merger rather than sale of assets

3. similar corporate identity: purchaser just continuation of seller

4. successor in interest

5. fraud

6. CA: continuation of product line (minority view)

d) Scope of duty

a. Users

b. Consumers

c. Bystanders (limited)

i. Not always under UCC A, not always for consumer expectations

ii. Always for cost/benefit

e) breach of warranty

a. basis for strict liability in tort

b. quasi-privity

c. consumer expectations

d. express

i. ad in paper, relied on, not puffery, statement of fact

e. Implied

i. everyone assumes or ordinary industrial standards

ii. merchantability

iii. fitness for particular purpose (detrimental reliance on sales person)

f. UCC expanded warranty

i. A  most common, least generous, not corporations, intimate relationship to purchaser or guest, physical injury

ii. B any natural person, physical injury

iii. C any person (individual or corporation), including economic loss   (few adopt)

f) Standard of care

a. Negligence focuses on conduct

i. Community expectations (designing or manufacturing, warning)

ii. Cost benefit

iii. Standard in all recall

b. Strict liability focuses on product

i. Cost benefit (good test for products)

ii. Consumer expectations

iii. Warning seen as part of product (moran likes better as conduct)

c. Breach of warranty

i. Focus on consumer expectations

Product Defects

a) Manufacturing

a. Easy, just not made as intended

b. Patent: open and obvious

c. Latent, product may have been destroyed (?inherently dangerous)

d. Generally strict liability or res ipsa

b) Design

a. Consumer expectations  (2nd rest.)

i. Expectations of the reasonable person on minimal safety standards

ii. Some courts don’t extend to bystanders

b. Cost-benefit (3rd rest.)

i. Product cost effective

ii. Benefits of product outweigh costs

iii. Safer alternative

iv. Best when technical analysis needed or when not well formed expectations

v. Some jurisdictions (CA) put burden on D to show benefits outweigh costs

c. Split on CB, CE or mix 

i. When both, usually do CE first

d. Restatement §402 A -- “unreasonably dangrsous” defect (Cronin
e. Generally negligence

c) Open and obvious (patent)

a. Some states allow as defense (contributory negligence per se)

i. Others say unfairly makes assumption of risk a matter of law

b. Consumer expectations test can work against P here

c. Is product unreasonably dangerous given open and obvious nature?  Make it safer?

d. CB works better here because focus on warning

d) Causation 

a. Anticipate reasonably foreseeable use and misuse or unintended result

i. Seller relieved of liability for subsequent modification, even if foreseeable (minority view, Jones v. Ryobi)

b. Crashworthiness test

i. Liability for failure to design product to minimize foreseeable harm caused by other parties or conditions. (Camacho)

e) Inadequate warnings

a. When is a warning needed?

i. Manufacturer of product

ii. For

1. Foreseeable risks

2. Unexpected dangers

3. Avoidable or mitigated with warning

b. Causation

i. Would a warning have affected consumer behavior

1. some courts require proof

ii. Heeding presumption

1. burden on D to show that P would not have heeded

c. adequacy

i. assess with CB or CE

ii. negligence focus on warning as conduct (moran likes best)

iii. strict liability focus on characteristics of product 

iv. scope of danger

v. prominence of warning

vi. indicate consequences

vii. adequate means to convey

viii. government contractor discharges duty merely by warning government of known defects (incentive to get approval from government)

d. nature of addressee

i. children

1. split on the BIC cases

ii. learned intermediary

1. warning MD sufficient for pharmaceuticals

2. exceptions

a. some require it to reach patient

iii. bulk supplier

1. some require supplier to pass along warning as product subdivided

e. unavoidably dangerous products

i. vaccines, drugs, sometimes medical devices, kitchen knives

f. comment K of Restatement

i. no strict liability for risks that cannot be detected through reasonable efforts

ii. product must be markets with appropriate warnings and directions

iii. liabile for manufacturing defect, but not for irreducible risk, 

1. provided no safer alternative available

iv. rooted in negligence:  dangers known or should have been known at time of distribution

g. Brown (manufacturer of prescription drugs only liable for warnings of propensities known or reasonably knowable at time – warn physician)

h. need not retroactively warn

i. liable for recall upon discovery of new dangers

i. but not if state of technology changes and new, safer alternatives become available

f) defenses 

a. Strict  liability

i. assumption of risk (traditionally only defense)

ii. comparative fault

--

Toxic Tort

1. apply Stubbs when harm has materialized and seeking to establish cause – reasonable certainty then required, if not but-for cause (note Stubbs had some individual as well as aggregate evidence) 

2. apply Mauro when harm has not yet materialized – enhancement of risk

3. apply “original chance” formulas: get asset taken from you (your chance at survival) eg: 2% chance increased to 5%.

4. apply Sindell and Hymowitz (if product caused harm) – [market share liability] (fungible, parallel manner, same marketing area) (small # of Δs works well)  

5. apply products liability cases if chain of production/distribution

6. policy notes:

· courts like to wait till harm materializes

· if risk creation allowed, usually must be substantial increase [note risk recovery dilutes recovery among those w/materialized harm] – or particularistic evidence of cause (like Stubbs)

· can recover medical surveillance and, maybe, proveable emotional distress, lifestyle changes

· toxin specific cancers most likely to receive recovery

· time delay makes it harder to recover (and harder to deter)

· reasonable, objective fear required

· moral fairness of lack of but-for cause vs. compensation goals for plaintiffs [morality lessened by introduction of dangerous product]

· burden may shift to Δ [extension of Summers v. Tice][check w/Moran]

7. consider strict liability where dangerous product or ultra-hazardous activity involved
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