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                                                                         Torts -  Moran


NEGLIGENCE
DUTY: 
Scope
1) THREE MAIN WAYS TO ESTABLISH DUTY 
a) Special Relationship (in some cases can lead to an affirmative duty, not simply misfeasance)
i) Family - Affirmative duty to rescue. Parents not liable for negligence of their children, although parent can be guilty of negligent supervision, failure to warn, failure to protect against dangerous child. Remember immunity stuff.
ii) Fiduciary – element of dependency and trust, comprehensive control
(1) Custodial, Common Carrier (Innkeeper, Airlines) heightened/utmost standard of care,(more than negligence, but not SL) Liable for even the slightest negligence, but D not insurer of its customers. 
(a) Posner reconciles utmost care with his theory economic analysis by saying that Utmost care creates presumption…brden of prod shifts to D.
(2) Land-owner

(a) Trespassor – Enters w/ no license or consent. Duty: no willful, wanton or reckless behavior; no traps: 

(i) Discovered – limited license granted to exit by most direct path possible

(ii) Constant/Frequent(even if indiv ID not known) – implied consent, attain rights akin to that of a licensee

(iii) Children - “Attractive Nuisance” doctrine.  Duty to avoid dangers on land seductive to children.

(iv) No traps: 1) artificially created, 2) inherently dangerous, 3) deceptively innocent,

(b) Licensee –  Enters w/ consent (ie. social guest) Duty: to make safe or warn of natural/artificially created dangers known to owner, yet not likely to be discovered by guest. No duty to inspect. 

(i) In jrx where exception has been carved out for active negligence, a duty of reasonable care is required for affirmative activities which enhance risk (bulldozer, BBQ): Passive conditions: on same footing as owner 

(c) Invitee – Enters b/c of business/open to general public: Nondelegable(Anderson) duty of reasonable care to protect against both known dangers and those which inspection would reveal(only while in area you came 4). Must exercise whtevr pwr you have over conduct of 3rd person to protect invitee who may be injured by them

(d) CA ( unification of fault.  Threw out the 3 categories & applies normal due care to all (except crim trespass.)
(3) Landlord-tenant – Landlord liable when injury attributable when;

(a) LL doesn’t warn/repair hidden dangers on the premises of which the landlord but not the tenant is aware

(b) premises leased for public use (auditoriums, etc)

(c) common areas  - those parts of the premises retained under the landlord’s control
(d) premises are negligently repaired by LL (line between bad repairs & no repairs when promised, disappearing) 
(e) RE: Criminal Activity:  (Klein v Mass Ave) limited duty defined.  P was resident, victim of assault.  1.  building security had deteriorated since tenant moved in; 2. tenants complained, landlord didn’t respond; 3.  other criminal activity in neighborhood and building. Rule: LL must take reasonale steps to improve safety of common areas but must not be insurer or police force. 
(4) Commercial property owner/merchant-customer.  (Williams v Cunningham), customer shot in robbery attempt 

(a) categorical rule:  duty of reasonable care a merchant owes his invitees does not extend to providing armed, uniformed security guards to protect customers from criminal acts of 3d parties – not an insurer of their safety

(b) policy justifications:  1.  store owner not in control; 2.  security not an auxiliary police force; 3.  store(s) might close in high crime areas

(c)  Exceptions

(i) incubators of crime—inherently dangerous parking garages, convenience stores, 24 hr laundromats

(ii) prior similar incidents – incidents that have happened in the past…in the area, in your store.

(iii)  ongoing prolonged disturbance – prolonged experiences leading to violence e.g. 2 people have altercation…threats made…harm is f/s to occur immediately. D has“specific notice”(specific threat/ person

(iv) CA – totality of circumstances…were you on specific notice based on totality of circumstances…high crime area, rumors that people plotting to rob building,  - given everything you knew or should have known, you were on notice of a crime that was about to occur (CA’s attempt to unify categories)

(v) Can’t interfere w/ 3rd party efforts to call cops - must reasonably allow people to make 911 calls

· Right to resist.  can refuse to cooperate,(even if hostage at stake) but can’t incite criminal (“shoot the guy, see if I care”)
(5) Employer-Employee: Respondeat Superior

(a) Primarily liable for Negligent screening, hiring, training, supervision

(b) Vicariously liable if accident done in Scope of Duty (Modern rule, as opposed to old command rule)

(i) Look at Subject/Objective Intent – Employer liable only if Employee was actually negligent and if activity leading to negligent act are objectively f/s

(c) Independent Contractors: Must use reasonable care in selecting K’er, but after that you’re off the hook, 

1.  Exceptions: w/ a non delegable duty, you’re still liable if K’er was negligent (hook for liab.)

a. non-delegable if involves ultra hazardous activity, duty to public at large, or statutory admin regs

(6) Medical – duty is based on custom…affirmative duty to warn about the risks of failing to take medical action. 

(7) Tavern/Bar Owner: usually no liability unless statute creates liability.  Bartender must have actual or constructive knowledge.  Off the hook if a reasonable bartender would not have know the person was drunk

iii) Obligation to Others: 
(1) Duty to rescue – see below under voluntary assumption

(2) Friends on social venture (Farwell) – see below under voluntary assumption

(3) (Strauss v. Belle Realty) 3rd Party Beneficiaries – obligations based on a K. In K law, scope of duty is only to those you’re in privity w/ In tort, duty to f/s victims. So, when there’s a K, you have a duty to 3rd party beneficiaries (not necess intended 3rd P Bs) who are the limited and identifiable class of f/s’ly injured persons.
iv) Duty to Control/Duty to 3rd Parties because you can exercise some measure of control. This not really a category of special relationship, but you are in a special relationship to one person which gives rise to a duty to a 3rd party. According to the Second Restatement, if special relationship exists, duty can be inferred to third-party, particularly in therapist-patient relationships: Duty exists if person 1. (Should) know they can control activities of 3rd person, and 2. (should) know of the need for this action.
(1) Duty to Control (e.g. Psychiatrists - Tarasoff) – Doctor must take rsn’ble steps to protect victim from harm if:

(a) reasonable psychiatrist would f/s that this person could cause grave bodily injury to victim (not prop. dmg)

(b) and Person at risk is identified or may be easily identifiable. [warning author. not enough, warn victim too]

(2) Negligent entrustment (Bailor-Bailee).(Vince v. Wilson)    (Rest 390 – supplying directly or through 3rd party chattel, when entrustor knew/should have known it’s likely to be used in a manner involving unreasonable risk)

(a) negligence in relinquishing control of instrumentality – (on part of person making the loan, sale)

(b) negligence in the operation of the instrumentality (on the part of the ne’er-do-well)

(3) Social host liability not in CA(Kelly v. Gwinell)  Can’t create f/s unreasonable risk. To be liable 4 serv’g alcohol:

(a) 1) Directly serve drunk driver, 2) Driver must be visibly drunk 3) D knows person will be driving
(b) this rule rejected by most states. Even w/ rule, duty is limited to serving alcohol, not preventing from driving
2) THREE MAIN WAYS TO ESTABLISH DUTY (CONTINUED)
a) Voluntary Assumption 

i) Rescue

(1) Once you begin rescue, must be reasonable in executing rescue

(2) Must not leave them in worse position than had you not interfered. (don’t interfere w/ other’s ability to rescue)

· Good Samaritan laws: In some states when you voluntarily assume risk to rescue, you are not held to standard of reasonable care, but are liable if you are grossly negligent –

ii) Discouraging or preventing others from provid’g assistance creates liability (RSTMT) (bartender/emergency call)

iii) Friends on a social venture.  (minority view) Farwell v. Keaton
iv) Dependency/Custodial:   if P is esp. vulnerable/dependent based on trust/reliance on D who affirmatively induces trust.(Harper)
b) Risk Creation/Affirmative Enhancement of Risk: – trend toward general obligation to everyone (including strangers) to not inflict harm/increase risk – “duty in the air.” Paslgraff set out duty to either:
i) The World (Andrews) or
ii) Foreseeable Victims (Cardozo))
iii) Two kinds of risk creation:
(1) Negligent:  generally, affirmative duty to be reasonable and not negligently create risks to others – you have duty to assist person you put in peril

(2) Innocent –If you reasonably accidentally create a risk, two factors to consider to see if you still have a duty to rescue: 

(a) According to train case - P. 121, note 4
(i) If you’re in an isolated place where no one else can help…are you in a unique capacity to intervene?

(ii) You have reason to know actual knowledge of the peril/risk to that person.  P. 121 note 4

(b) Restatement – know/have reason to know that you caused harm, person helpless, danger of further harm

2)  Duty continued: IMMUNITIES – (immunities establish that there is no duty in the first place)

1) Charitable – This immunity (orig. to encourage charitable orgs to do more work) has lessened since government has taken a larger role in taking care of social problems

2) Intra-Family – historically couldn’t sue family members except for intentional conduct. This has been abrogated.
a) Spousal immunity no longer exists – spouses can sue one another.

b) Parent/child  - child can sue parent. Also, there are 3 tests w/ which parent is deemed immune regarding their children: [In all 3 of these, only parents count, not Gprnts]

i) Reasonable Parent (CA) – if you act as a reasonable parent would. Limited Privilege  (as long as you don’t neglect & abuse)

(1) NY – immunity in supervision and discipline 

(2) WI – immunity in supervision, discipline, and provision of necessities(food medical care, shelter) 

ii) Extent of Insurance (FL) – policy arguments: family fisc, harmony, privacy, autonomy. If insurance will pay to cover the harm, ct will let you be liable for the harm since there’s a 3rd pocket to go after(you’re not really being hurt by the lawsuit b/c you’re actually getting the money from the insurance company.  But if insurance doesn’t cover - immune)
· Only parents(legal guardian) have this immunity, not grandparents, etc.
c) Note:  government can never be strictly liable and is only liable for compensation (no punitives)
3) Government – immune from SL, and only liable for compensation (no punitive damges). Any existing immunities only apply when state suing indiv, not vice versa)
a) Federal - Used to be that the ‘king can do no wrong’ – this doctrine of sovereign immun now abrogated a great deal

i) Then we got the Federal Torts Claims act – creating new situations where we will hold gov’t liable.

(1) Activities with complete immunity

(a) Military – Feres Doctrine - complete immunity for those in military who are injured in the course of service (even for gross negligent). Civilian spouses can sue for harm to themselves, but not if their harm is derivative of harm to their military spouse(can’ t litigate underlying harm to spouse). Civilian spouse can also sue for medical malpractice if used a military hospital. Civilian spouse can’t sue for WD or S of military spouse who died while in service. Court are split by what to do about kids who suffer hereditary inuries (e.g. radiation)

(i) Reasoning: People generally consent to be in military. They get complete military benefits…so don’t need to provide same liability as for general public. You want military to have complete authority

(b) Treasury, Postal, Foreign Activities - complete immunity

(2) Other Activities
(i) Discretionary – involving policy choices: Blanket/Complete immun. (expert/abuse test doesn’t apply)

(ii) Operational/ministerial – implement’g set policies: Stand. of reasonable care. If implent. negl, - sue
b) State + Municipality (half of states retain municipal immunity)
i) Governmental – no private analogue…only the gov’t provides these services

(1) Discretionary – evaluation, decisions, choices, subst’l policy judgments are made. Depending on jx, either:

(a) Blanket/Full Immunity - except where special relationship exists (e.g. police) OR
(i) Police owe duty to public generally, but no duty to protect individuals, (Riss v. NYC) Except (Schuster): 
1. a) Affirmative promise of protection, b) person promised was made to reasonably and detrimentally rely on promise, c) direct contact b/n person in danger and cops(this one only in NY), d) police must be aware that you are in some kind of danger(this one also in NY)

2. TRO – if ct has granted a TRO, it has stepped in, making an affirm. promise

(b) OR Qualified Immunity (almost allows gross negligence)– immunity except in situations where:

1. Abuse of Discretion – arbitrary or capricious

2. No Reasonable Expert would have made such a decision.

(c) Even w/ discretionary stuff, must comply w/ set regulations when making decisions (Berkovitz – polio)
(2) Ministerial – Not mak’g decision/choices. Just implement’g set policies(by statutes, etc.) 
(a) Stand of Reas Care - Except where fiscal constraints justify delay of implementation

ii) Proprietary –activities that have a private analogue – services offered mostly by private companies, but the gov’t also offers.  Hospitals, etc.  (Parks, schools and busses are gray areas…so do analysis as both gov’t and prop.)

(1) Duty of Reasonable Care
Duty continued: NON-PHYSICAL INJURIES – additional tests you can use to see if duty is established/owed 

Pure Emotional Distress – courts more reluctant to find duty where only emotional harm 
Negligent Infliction of Emotional Distress (NIED)
1) Direct General duty is due care to avoid f/s risk of injury (impact or threat) that might result in emotional distress & consequent physical injuries. These tests examine if you even have a duty.
a) Parasitic – piggy back on physical injury. Only a minority have allowed for prop/economic loss to be piggybacked.

b) Impact – person touched, or some impact made(horse hair brushing), but no injury (virtually disappeared except FL)

c) Zone of Danger (ZOD)  - KAC 
i) W/in zone of danger of physical impact

ii) Reasonably feared for own safety – fear will normally occur at the same time as when you’re in danger

iii) Suffered severe emotional distress as a result 

d) Special Circumstances –mishandling of corpses, false death telegrams, rc’g severed leg instead of father’s stuff Gammon
i) The exceptional vulnerability of the family of recent decedents is the guarantor of authenticity of the distress
e) Reasonable Person (HI) – catch all recovery
f) Note: ‘Physical Manifestations’ can be added on to any test, but most often added to Reas. Person test as evid of breach

g) Note: “reasonable window of anxiety”  - a test to measure of damages.  Give damages for harm suffered during the reasonble window – up until you knew danger was not existent  (Pregnancy: liability for mother’s distress during preg. (e.g., negl. X-ray) Death:  liability for brief fear (e.g., plunging plane, whether or not crashed) Cf. False HIV report/incorrect diagnosis: no recovery b/c no actual dangr
2) Indirect (bystander)  (P’s loved one injured, P is bystander)
a) Bystander ZOD (NY)
i) Harm to close loved one…usually parents and children, but what probably not siblings, Adopted children, etc. 
(1) Social vs. biolog. relationships come into play... but NY is strict, conservative and wants bright lines(immed fam). 

ii) P also in ZOD – guarantor of authenticity

iii) Severe emotional distress results- physical manifestation not necessary

b) Dillon (CA)
i) observation of the death/injury 

ii) Sensory and contemporaneous observation – this is where issue of seeing it and not appreciating it till later becomes important (e.g. seeing it over video camera, case where dad watching baby still born and not realizing it was still born till later was not contemporaneous. 

iii) Close relationship – relatives in same household/family

iv) These three lead to Severe emotional distress suffered as result

c) Portee (NJ) (son in elevator)
i) observation of the death/injury at the scene – compress first two Dillon elements…this more generous.
ii) Death or serious physical injury to the other

iii) Marital or intimate Familial relationship
iv) Severe emotional distress suffered as result

d) Reasonable Person Standard (HI) – proximity to the accident only a factor, not an element, allows for damage to prop.

Damages

e) Pecuniary - tangible, quantifiable: Medical expenses; Lost income, loss of support, Funeral

f) Non-Pecuniary - Pain and suffering; Can only get loss of consortium for the period during which person was still alive. After person dies, can only get damages for complete loss of affection, guidance, companionship

i) Generally parents can recover for children, not vice versa. Both spouses can recover

· Exception: Johnson v. Jamaica Hospital (infant kidnapped from hospital, returned safely), using NY “ZOD” test. Hospital only owed duty to the kid, not to the parent of child in its care, b/c kidnapping didn’t relate to medical treatments.; no emotional distress for negl treatment of child. But mothers may recover for harm to child while 
Pure Emotional Distress continued
Wrongful Life and Wrongful Birth
1) Impaired child – neglig failure to detect a birth defect that prevented her from aborting

ii) Wrongful Birth – Parent’s claim for misdiagnosis that prevented her from aborting, (Greco. Child born Severly disabled – only parent recovered). …some jur.s don’t allow this – sanctity of life, moral dignity.  No WB/WD 4 healthy child Damages:
(1) Only pecuniary 

(2) only extraordinary pecuniary damages – those assoc w/ caring for severely handicapped child for however long child is dependent upon P(even after age 18 if in a state that requires parent to take care of handicapped children after age of majority) - medical/therapeutic care, special care, training, lost wages
iii) ct gives an offset…child will likely generate income…subtract money the kid is going to earn

iv) Non-pecuniary: rarely allowed, but if so, can only recover for emotional distress of watching child suffer, but no loss of consortium/companionship or impairment of child’s affection b/c if you’d aborted, you’d have had no consortium.
v) Wrongful Life – Child’s claim, rare. CA & NJ allow child to recover for impaired life. No dbl recovery -  parent & child

a) Damages
vi) Pecuniary: xtraordinary expenses after age 18 (b/c B4 then presumably parent was taking care of kid.) – lost wages

vii) Non-pecuniary damages: rarely allowed b/c alternative is to not live at all and its’s better to live than die, but some jx allow only if there is extreme E.D 

b) Healthy Child –Negligent Sterilization or Failed Contraceptive Procedure which resulted in birth of a healthy child
c) Wrongful Birth

i) Damages you can get for wrongful birth of healthy child: 

viii) Restitution – you get costs assoc w/ first sterilization back

ix) Reliance(most common in Torts) –get all costs associated w/ relying on doctor’s promise. Avoids speculation, easy to calc

(1) Cost of Second Sterilization

(2) Costs associated with pregnancy - Nothing beyond pregnancy

(a) Pecuniary – medical costs, lost wages

x) Non-pecuniary – P&S, loss of consortium(w/ husband)

xi) Expectation – you get everything associated with the baby…as though mistake never happened in the first place.

(1) Second Sterilization. 

(2) Get all costs associated w/ having kid…pregnancy & beyond (rearing the child) Get everything except cost of 1st steril

Loss of Consortium
1) Parents can recover for loss of child’s consortium, but not vice versa

2) Husbands and wives can recover for each other’s loss of consortium

3) Note: loss of consortium usually arises from some physical injury, not emotional, etc.

4) Note:  If dealing with a wrongful death and survival case, P can only get loss of consortium for the period during which person was still alive. After person dies, can only get damages for complete loss of affection, guidance, companionship

(3)  NON-PHYSICAL INJURIES(CONTINUED)
Pure Economic Harm/Loss (not as well protected as personal/property damage)

g) General rule: don’t allow people to recover for pure economic harm…

(1) Exceptions (Duty IS owed in all the following situations)  – 
(2) Tragedy of the commons (universally recognized) - Public Nuisance - no one owns the damaged thing. Must show some direct economic benefit…can’t be speculative, but rather systematically measure previous regular use
A. Separation of ownership and use interests(jx split):  3rd party damages ( lessee who was renting from ( lessor
(a) 3rd party can’t say he is not responsible to lesee - 3rd party does owe duty to lessee 
(3) Special relationship/negligent misrepresentation: awareness of purpose + reliance; limited & identifiable class

h) Negligent Misrepresentation – Broad range from strict privity(harsh) to reasonably foreseeability (easier to qualify)

i) Attorneys if bad advice on straight forward law, physicians if bad diagnoses, but not accountants?

ii) NY Rule (these rules est duty, not breach. For there to be reach they must have been negl)– most strict/harsh

(1) Awareness: of purpose of statement + that parties intend to rely on it. 

(2) Detrimental Reliance by 3rd party for that purpose 

(3) Direct contact/linkage – some kind of cmu b/n D and 3rd party (approaching privity)

· (Prudential –NY) if only general assurances and no specific amount assured, is there a breach of duty? No

iii) Restatement 2d 552 (similar to what CA follows)

(1) Awareness of purpose + reliance

(2) Detrimental reliance by 3rd party for that purpose (duty to person info is intended)

iv) Modified Foreseeability (NJ) –Rosenbloom v. Adler – worst for Ds

(1) No requirement of awareness of purpose + reliance

(2) Extends duty to those reasonably foreseeable to receive/obtain the info/statement directly from client/K’ual party.

i) Particular Foreseeability (similar to & expanding Modif. F/s above) – new, gutsy, broad sweeping rule (People Express)

i) Owe a duty to a particularly foreseeable class of people who are likely to suffer from negl. conduct

ii) Proximity: Systematically Identifiable based on certainty & predictability of their presence (e.g. Geography) (not merely passing through)

iii) Numerosity: Approx. number of people one can be liable to is predictable and limited

iv) Economic expectation: injury is calculable and directly and proximately caused by (
v) People Express: No K’ual link, no phys/prop damage. Defenses: sweeps too broadly, no proximate cause

vi) Damages: Gross rev - $ already spent = compensation. Moran says they should also subtract rev. from alt. Investment

(1) Cost of K minus fixed costs + price of repairs
vii) Insurance provisions in K: if have tort law, less incentive to get ins provision in K b/c don’t have to engage in piece wise litigation and…. If no tort law, greater incentive.

· Use of the ‘Particular foreseeability’ rule is quite unusual

1) Nature – based on duty owed, what standard of care is due them
2) Duty of Due Care

a) Reasonable person standard  – care which average person of ordinary prudence would use to avoid injury under same/similar circumstances.. Extraordinary foresight/care not necessary. (Brown v. Kendall, Adams v Bullock)

i) Conduct is what is important – not the state of mind (objective/external standard) Volitional actions (not seizures, etc)

ii) Except in cases of heightened or lowered duty of care, or cases of strict liability or modified duty, this is the standard.

b) Economic Cost-Benefit Analysis - (Hand Formula) If B < P*L & you take no precautions, you’re neglig. (CarollTow’g)

c) Community Standard – custom indicative/lends presumption of due care, yet not conclusive. Subst’l minority, or a maj.

d) Statutes – Compliance admissible, but not conclusive of reasonable care. They set a minimum level of care required.

3) Persons with modified duty/ Exceptions to Reasonable person standard

a) Children (parent generally not liable for actions of children…unless directly responsible or kid maliciously mischievious
i) Mastland/Reasonable Child Test: held to standard of child w/ similar capacities: comparable age, intellig., experience

ii) Biblical/Conclusive Presumption Test: rebuttable/irrebutable presumptions (0-7, 7-14, 14-21, 21+)

iii) Adult Activities Test: 

iv) Old age – generally no exceptions

b) Physically Disabled: sometimes excepted from ordinary level of care, held to standard of a similarly disabled person
c) Mentally Disabled: low IQ – no allowance (except retarded where you use mental age as child); Insanity: if you can appreciate the risk and your mental disease does not affect your control, no excuse  (Turner v. Caldwell)
i) They do, however, get a break on self-care, lesser possibility for contributory negligence in defenses.
B. Special Skills: Generally, not accounted for, but if jx follows restatement (most don’t), special skills would be taken into acct if relevant to the activity (under Rst.,  jose conseco liable if he didn’t use his quick reflexes/eyesight to preven accid.) 
ii) Professionals: sometimes held to higher standard, and if so, must meet standard of other pros. (look at custom) If you have had special training to deal with a particular kind of situation, you should use them to deal w/ that situation 

d) Superior Knowledge: doesn’t give rise to duty to warn, unless person in custody/dependency, & no opp to protect himself (Harper v. Herman – boy dove into shallow lake, not liable)

e) Emergencies: How would a reasonable person act in a similar emergency/similar circumstances?

C. Medical Malpractice – this kind of duty is unique b/c there is no independent objective test, but rather, custom governs…care est by custom (the practice of at least a substantial minority) in same/similar community, or statutory standard in certain states, or in some areas nat’l standard b/c of board certification 
· Note:  in causation, patient must show he wouldn’t have had procedure but for the w/holding of info.

i) Informed Consent: Must inform of procedures, likely benefits/risks, failure to undergo, prob. of success, alternatives 

(1) Reasonable Patient Rule– those risks material to a reasonable patient’s decision concern’g treatment/procedure

(a) Material risks: define nature and probability of a risk, (need expert test.) and 2) ask whether that probability of that type of harm is a risk that a reas’ble patient would consider in making a decision (no expert test. rqd)

(i) must disclose nature and severity of risks, and the likelihood of its occurrence – consent form not enough
(2) Customary/Physician Standard – customary disclosure - enough to fulfill accepted standards in that profession 

ii) Witholding information: Sometimes disclosure not most effective transfr of info: Dr use discertion in follow’g cases: 

(1) Hysterical patient – Paranoia (would harm their physical or psychological well being)

(2) Emergency situations

(3) Commonly known/Obvious risk

(4) Remote risk (importance dependent on indiv patient, who has obligation to let Dr know of unusual characteristics)

(5) Unknown risk (to doctor)

(6) Patient requests not to be told

(7) Incapacitated, insane, or infant patient (tell guardian)

(8) Experts: need not be member of a specialty to testify about matters concerning that specialty, but have expert knowl. 

(9) Also, RIL in medical malpractice cases does not preclude expert testimony or evid of negl – can have both.
Breach – The question here is: did conduct fall short of nature of care required based on duty owed?
1) Negligence Per Se – applies to P (contrib. negl.) a well as D

a) Statutes: non-compliance w/ statute = proof of negligence & thus breach; but compliance ( due care, but min. standard

b) Majority view: violation of statute = conclusive presumption of negligence, in orhter jur.s: merely evid of negligence

c) Policy: Pro: used b/c we fear jury will disregard/won’t enforce statutes Con: always want exceptions to acct 4 specifics

d) Municipal Ordinances and Licensing Provisions treated only as evidence of negligence per se (don’t est negligence). Only statutes and regulations trigger Negligence per se.

i) 2nd Restatement 286. Non compliance can be proof of negligence if: (judge interprets intent of statute by asking): 

(1) Was statute was written to protect this class of people?

(2) To protect his type of interest(property, physical(bodily), emotional, financial) 

(3) To prevent this kind of specific harm to that interest? (ie. If type of interest intended to be protected is bodily harm, ‘kind of harm’ question deals with: is it a burn to the body, a cut to the body, etc. 
(4) Harm arose in manner statute anticipated?  (did accident occur in way leg envisioned? Ie. yes, toddler’s body got a burn, but it didn’t happen b/c pjs caught fire, but b/c he was holding firecracker in open hand.
ii) If P shows above elements are met, D loses unless one of following Excuses: (Even if D has defense, P retains burdn) 

(1) Incapacity – seizure

(2) lack of knowledge that you’re in violation of the law – reasonably unaware of statute 

(3) Inability to comply – blizzard, something that prevented him from complying, but you made reasonable attempt

(4) Emergency – created by someone else prevented compliance

(5) Complying would put yourself at greater risk/be more dangerous – breach avoided greater harm (Tedla)

2) Res Ipsa Loquitor – (facts speak for themselves – the facts are a prima facie evidence of negliegence) used when there’s little/no evidence of the cause of an accident or when D has better access to evid. This is a rule of circumstantial evidence, and since we don’t need to defer to legislative authority here, jury can be given more discretion about how to use evid provided 
a) Elements:

i) This type of accident more often than not, does not occur in the absence of negligence.

ii) D was in exclusive control of the instrumentality that caused the accident.  

(1) This can be extended to a unit –Ybarra- when Ds were working as a team. But a D can absolve themselves by explaining exactly how they didn’t have control 

(2) But can’t use Ybarra-type RIL when unable to join one of the parites (ie. manufact.) b/c can’t est exlusive control.

iii) (CA) No voluntary contribution by the P.   (Note that vol contr does not = contr negl; not an affirmative defense.)
b) Can’t use RIL when instrumentality of accident cannot be determined(In Ybarra, though exact instrumentality was not known, it was known that whatever the instrumentality was, it was in the ‘team’s’ exclusive control.
c) Rebut: by offering specific evidence of care or by disproving one of the elements. 
d) R.I.L. helps show breach, but not necessarily but for causation.  Instead, depending on the jurisdiction, it can give rise to:

i) NY - Inference. (majority view)  R.I.L. only creates inference of negligence that trier of fact may/may not accept.

(1) P retains both burdens…so only advantage of RIL is that it gets P to jury. If D offers no evidence, will prob lose 

ii) CA - Weak Presumption.  Rebuttable presumption of negligence, can be dispelled by counterevidence. 

(1) Burden of production shifts to D.  P must still prove that more prob than not accid. caused by neg. (brden of pers.), but need not show evidence unless D first shows it at which point burden of prod shifts back to P.

iii) LA - Strong Presumption.  ( must rebut by a preponderance of evidence.   
3) Burden of production and persuasion shifts to D. If D doesn’t rebut -  has no evidence, or cannot show that more prob than not he was not guilty - then he loses automatically.
4) The following considerations lead you into Res Ipsa…they help establish circumstantial evidence b/c there has been no eye winess and show how P can accumulate evidence of negligence in other ways
a) Mode of Operation:  Stores that choose self-service have a higher standard of care about cleaning up food and thus can be held to higher constructive notice standard. Such stores liable for conditions that arise from customer carelessness.  When its particularly hard to find out how something got in the aisle, etc, use this test and look at D’s operating procedures in general..
b)  Actual vs. Constructive notice (Negri – suff evid; Gordon v. American – no evid offered to give inference of constr. notice)
i) Proof of negl requires D had actual or constructive notice. Instead of proving actual notice of a negligent condition, P can show defect was 1) visibly apparent & 2) there for a suffic period of time to constitute notice (D had enough opp to discover negligence condition and fix it.). Sufficient circumstantial evidence must be offered to give rise to inferences.

5) Custom – another way of offering evidence to prove breach, but custom is merely evidence of reasonable care, not conclusive
a) Rule: need not be majority, but rather look at if a ‘substantial minority’ of people in a similar class are doing the same 
b) Exception: If custom is not safe, then failure to conform to custom and implementing additional safety measures is good. 

c) Spectrum of ‘custom’ jx to jx:  Experimental procedures ( Accepted School of Thought (Accepted and Customary

i) And of course that which is common knowledge (leaving sponges in patient is clearly negligent)
d) Failure to conform to custom due to costs is no excuse if customary safety method is determined to be reasonable. (hospital example)
e) Just b/c you follow custom, doesn’t mean that you were reasonable or not negligent:

i) In Med Mal and law, custom is actually the standard & defines nature of duty (In MedMal, Patient v. Docter rule)

CAUSATION
1) But-For Causation (Actual/Factual Causation…Cause in Fact) – Question of Fact
a) Traditional Rule - more probably than not (( 51%), person’s negligence was the but-for cause of your harm

i) all or nothing: if you can prove it, P gets 100% of damages if you can’t, P gets nill

b) If multiple causes, redefine the harm – procedural modification of the rule

i) Traditional - D cost P ( 51% of tot chance of survival.  Recovery all or nothing. (orig chance of dying)/(new chance of dying) ( 51 (eg. if you came in with 60% chance of surv, and dx took it down to 20%, 40/80=50… no recovery
ii) Loss of Original Chance - Falcon (divide amt by which original chance was reduced, by orig chance…(60-20)/60) 

(1) Doctor more prob than not (through negl.) - took away more than half( ( 51%)of your original chance of survival

(2) Recovery: not all or nothing - % of original chance you walked in with*total injury 

iii) Reduction in Chance:

(1)  ( reduces P’s chance of living by a “substantial factor.”  

(2) Recovery not all or nothing  - % lost*total injury     (P would win more often under this rule, but recovers less)

iv) Reasonable Certainty: (Stubbs¸ typhoid water) Multiple Causes. Unclear what a ‘reasonable certainty’ would be.

(1) P must show “with reasonable certainty” that the direct cause was the one for which D is liable

v) Enhanced Risk. (Mauro, asbestos- NJ)  

(1) If injuries that cause you to worry about your future health are more probably than not (( 51) due to negligence:
(a) Recovery: Medical Monitoring, Emotional Distress, Manifestation (this only and if it ever indeed manifests)

(2) And in a few jx, if it is found that the injury/sickness is ( 51% likely to actually manifest (Risk has been increased by at least 50%), but no harm has yet manifested, you will be rewarded in advance for the costs of manifestation

c) Joint/Several Liability (mult Ds/actions)Various theories to get around ‘but-for’ when clear causal connections diff to est
i) For sequential: Divisible: 1st party J&S liable for later f/s acts, later parties severally liable, Indivisible: all are J&S 

ii) For simultaneous: Divisible: sev all parties, Divisible, one innocent: no liability for innocent party, Indivisible: J&S; Indiv, 1 inncoent: no liability for either.

iii) Alternative Liability (Summers, hunters) – independent yet concurrent actions, both negligent, one indivisible injury

(1) No evid to show who did it, so burdn of prov’g ‘but-for’ shifts to Ds (like Ybarra) Usu used when a small # of Ds

(2) Generally requires that Ds have better access to info than does the P and that all tortfeasors are before the court

iv) In Concert – If Ds working together, J & S liability, even if one of them innocent. Impute acts of one to another. 
v) Market Share Liability (Hymnowitz)– many Ds and Ps, don’t know which negl D hurt which P. Too many Ds to use enterprise or alternative liability, and not acting as a team, so can’t use Ybarra.

(1) Pure Several Liab (most common) Each remain’g D pay their share of respons. - 10% respons. = 10% of damages

(2) Proportional Several (sometimes used) Hold each remaining D liable for their share of mkt at the time of injury
(a) D fully compensated: Numerator =  % of D’s prior mkt share. Denominator: total % of mkt now remaining
(b) only examin’g the risk each co. created when product was injur’g. Share of mkt they have now doesn’t matter.
(3) Joint and Several – never used
(a) Harsh b/c one D might potentially have to pay for all the other insolvent D’s harms...so never used.
(4) With any of these you can use either:

(a) Local Market – corrective justice: find the particular wrongdoer to pay back the person they harmed

(b) National market – more efficient, but more like distributive justice – less likely to get the particular D that harmed P, but more likely to get all Ds that were causing harm at the time.

(5) Defense: did not mkt DES for pregnancy use. No defense: appears not to have caused a particular P’s injury(‘but I sold yellow pills…and she said she took a white one!’). Also note: if D can identify pill, can use trad model to sue

vi) Enterprise liability.  Smaller industry, (eg. 6 co.s w/ industry-wide standard and trade association)

(1) J & S although acting independently.

vii) Concurrent liability.  Injury would not have occurred but for the concurrence of the 2 (s negligent actions.  Either ( alone would not have caused the harm or that extent of the harm.
viii) Garcia (fencing)– one innocent D, one negligent D, acting concurrently and independently; one indivisible injury. don’t know who did it, so neither one liable b/c don’t want to punish innocent party.
ix) Basko - Substantial factor. One D, 2 actions – one negl., one innoc. Don’t know which caused the harm.  D is liable if neglig act was a subst. factor in causing the harm – most jx say ‘subst factor’ means greater than 50%

2) Proximate(Legal) Cause – deals with issues of foreseeability and involves looking backwards in time and seeing if the harm is so disproportional/unforeseeable to the initial mistake that D should not be liable.  It’s a Question of Law. Deals with the tension/balance between remoteness in time and space in defining responsibility, & focusing on f/s as a way to limit liability.
· Used to determine the extent of D’s liability after actual causation est. Deals w/ problem of liability for unf/s or unusual consequences following D’s acts. How far will public policy extend liability to the D for consequences of his act?
· Direct results: no intervening force between negl act and the harm to P. Indirect: intervening force exists.
· Factors: remoteness in time and space, disproportionality between injury and the negligent act, and intervening actors
a) Extent  

i) ‘Thin Skull’ Doctrine (knee w/ bone disease kicked) In cases of direct physical injury – take victim as you find him – liable for full extent of injury when slight harm aggravates a preexisting condition and produces substantial injury 

ii) “Precipitating factor” analysis (Steinhauser – schitzo girl) Usually in cases of mental illness. Only liable 4 early onset

iii) Ambulances, etc. (indirect).  D can be liable for further harm to (, even negligent, by the ambulance, rescuers, medical staff, if foreseeable.  Doesn’t extend to reckless and wanton behaviour

b) Type – Physical, property, emotional

i) Polemus (dropped plank on ship) – liable for all direct harm (in time and space), f/s or not, in an unbroken sequence of events, as long as first in chain of events was f/s and negligent. (Wagon Mound limits this Direct causation rule to only those harms f/s)

ii) Wagon Mound I– liable only for those harms that are reasonably foreseeable. 

iii) Wagon Mound II - expanded to those events even only remotely and slightly f/s to further increase liability
c) Manner – though harm was f/s, manner of its occurrence(through interven’g/superseding act) may justify exculpat’g

i) Foreseeable intervening force. (Kinsman - icy river)  Generally liable for f/s forces coupled w/ f/s victims. remote f/s
ii) Unforeseeable intervening force. (McLaughlin  -warm bricks, EMT) Chain of causation broken, & liability relieved if:

(1) Intervening act unforeseeable to original actor and
(2) Intervening actor’s culpability is worse than original actor’s (gross, etc), HOWEVER

(a) Even if intervening actor’s conduct is gross
or worse than original actor’s, if that conduct was foreseeable to original actor, then original actor still liable
· Point with this section is that you can’t effectively deter original actor if there are unf/s intervening actors involved

d) Victim 

i) Palsgraph (exploding package at train station)

(1) Cardozo (SCOPE OF DUTY)(NY) – not liable for unforeseeable victims – no duty was owed to P by wrkrs – ex ante perspective

(2) Andrews (PROX CAUSE)(dissent, yet more influential) – scope of duty is general obligation to public at large yet there R limits:

(a) physical proximity (or remoteness) in time and space (direct connection w/o too many intervening causes)

(b) reasonable foreseeability

(c) moral proportionality

DAMAGES
I.  Pecuniary

A.  Injury/medical expenses

B.  Lost Wages (survival)

C.  Loss of Support (w/d)

D.  Expectation costs

II.  Non-Pecuniary

A.  P&S

B.  Emotional Distress

C.  Loss of Guidance

D.  Loss of Consortium

III.  Punitive 
IV.  for reckless and intentional acts

V.  Wrongful Death – action brought by heirs/those in will/close relative/ those that statute specifies can sue… Pecuniary – loss of financial support 
Non-pecuniary – loss of emot’l support, guidance, companionship, affection (not 4 consortium unless lived for a bit)
Defense: ask if harm was derivative
VI.  Survival – action by estate as though P had lived.  (no double recovery – both for wrongful death and for survival)

A. Pecuniary – loss of income/wages, medical expenses(if person had lived for a time), funeral?
B. Non pecuniary – decedent’s P&S before he died 

VII.  Some jurisdictions allow both WD & S claims, but dbl recovery not allowed – each kind of loss can be recovered once
VIII.  Settlement –should not be able to seek settlement from other D once you’ve settled unless made in bad faith? (where does this fit into outline?)
· Pro Tonto – settlement deducted, remaining D pays for the rest. D gets benefit/burden of the bargain

· Uniform Comparative Fault Act – only responsible for your % of fault, regardless of settlement. P gets benefit/burden

IX.  Whichever is greater/less(pro settlement, pro P) rule – deduct either the settlement or the original share of the settling D from total harm (whichever is greater/less, depending on the rule in that jur.) and remaining D pays rest.

X.  Set-offs (where does this fit into outline?)
· No insurance – set off

· Insurance – don’t set-off

· Only one person w/ insurance – constructive trust. Let’s say A owes B $24 K and B owes A $4K

· If A is insured, then A’s insurance pays $24K into trust and court pays A $4K out of that trust, and gives rest to B

· If B is insured, then B pays $4,000 into trust and court gives B that $4K back out of that trust, A still owes $20K

Don’t know how in depth we covered the following, but I think she mentioned contribution/indemnification a few times: 

Splitting the Judgment—J&S, Contribution and Indemnification, Comparative Negl.

1. Joint—all D’s are liable for the whole enchilada, P only has to go to one D to get money

2. Several—each D is responsible for only those damages they’re responsible for

3. Joint and Several— D who pays the bill can seek contribution/indemnification of several shares from other D’s; if another D is insolvent/ unavailable, then paying D is screwed.  Serves compensation.  Done away with in whole or part in many jurisdictions. (Only for pecunaries, only for environmental torts, not used when P is contributorily negligent)

4. Contribution—see 3.

5. Indemnification—like insurance, D can get all of the money back from another D who is more morally culpable.  Ex.  Liable seller seeks indemnification for judgment related to maufacturer’s defective product; also available through contract.
6. Comparative negligence—each D is assigned a percentage of the judgment; J&S still applies in some states.  P can be assigned some of the fault under this doctrine.
DEFENSES
1) Contributory Negligence. (Traditional rule)– P has duty of selfcare. D has burden to prove CN. If P’s own negl conduct was a subst factor in bringing about their injury, recovery is completely barred. Contributory Negl. ditched for cmp negl

a) If P violates a statute( neg per se), that qualifies as contributory negligence (Martin v. Herzog)
b) Exceptions to RP standard:

i) Mentally-ill or physically disabled Ps:  Frailty taken into acct. No general duty of self-care. Children: Courts differ.

ii) This defense not available when D was grossly negligent/wanton. P’s negligence must be at least as culpable as D’s
iii) This defense not avail when P’s injury did not result from hazard w/ respect to which P filed to exercise rsnble care –
(1) P’s contributory negligence must be related to D’s negligence which caused the harm
c) P’s defense/response to D’s defense of CN:  
i) Last Clear Chance.  ( D took away last chance for avoidance -chronological.  Allows total recovery.
(1) “Helpless Peril” 
(a) If P helpless, & could no longer take protective steps (trapped in hole), then for P to prove LCC, must show:

(b) D knew or should have known of peril P was in – constructive knowledge enough
(2) Oblivious Peril
(a) If P was unaware of the danger (looking the other way), for P to prove LCC, must show that: 

(b) D had actual knowledge that P was in danger.  (no “should have known” standard)

ii) Recklessnes: If D was reckless, D can not use CN as a defense - D can use CN only defense to his negligence

iii) No Imputation of  Contributory Negligence
(1) Car Passengers may still sue D even if driver neglig. Child may still sue D even if parents negligently supervised.
2) Comparative Negligence/Fault: Negligence, failure to mitigate, brch of warr, strict liab. Now the rule in almost every state.

a) Pure. P may recover whatever % of fault D is responsible for, even if D has only tiny bit of fault (e.g. (=90%, (=10%). 

b) Modified - Last clear chance can still override and allow complete recovery.
i) “Not as Great As”  if  P’s negl. < D’s, P can recover the % of his own harm for which each of other Ds is responsible

ii) “No Greater Than” if P’s negl. ( D’s, P can recover % of his own harm for which each other D is responsible.
iii) Aggregation vs. No Aggregation - Most states w/ modified fault system compare P’s fault to aggreg of both D’s fault.

3) Avoidable Consequences and Anticipatory Avoidable Consequences (a rule affecting damages, not liability)
a) Avoidable Consequences: P must take reasonable steps to rehabilitate after injury (but no duty to partake in risky surgery). P’s unreasonable failure to mitigate damages (eg. to seek approp medical attn b/c of religious beliefs) means a reduction in P’s recovery, but not a complete bar. 
b) Anticipatory Avoidable Consequences: Steps you could have taken before accident to reduce extent of damages – wearing seatbelts and helmets. Usually allows marginal reduction in recovery, if any reduction at all. VARIES jx to jx 
i) The more widespread the use of belt/helmets(& thus more reas.), the more likely it is courts will reduce recovery

ii) But if it is f/s and expected to D that most drivers won’t use the belt, he must pay full damages - no reduction in recov

c) Assumption of Risk  - traditionally, complete defense
d) Express (K law) - Formal “exculpatory”/“hold-harmless” agreement. If Express and meets Dalury, complete bar?
i) Traditional test using basic K terms
(1) Strict Interpretation: Clear and Unambiguous? Is P put on notice? Is it misleading?

(2) Unconscionability: Against Public Policy?  Fundamental Unfairness

(a) Substantive – bargaining process fair? Equal bargaining power?

(b) Procedurally – is there anything w/in document’s 4 corners that shocks the court’s conscience?

ii) Restatement 2nd, 496B, Dalury v. SKI?
(1) Freely and Fairly made.
(2) Parties of Equal Bargaining Power
(3) No social interest with which it interferes
iii) Dalury v. SKI (???where do these all fit in?)     doesn’t this contradict Murphy?
(1) Reasoning uses 2nd Restatement reasons (above) to prove it was against public policy to exculpate

(2) Court found P to be a business invitee that was owed a duty of reasonable care (torts trumped K law!)
(3) B/c nature of ski resort involved so many people, there’s a pub pol interest – same as shopkeepers and comm carr
(4) “determination of what constitutes the public interest must be made considering the totality of the circumstances of any given case against the backdrop of current societal expectations.”
(5) Majority view:  agreements enforced for simple negligence if agreement is clear.

iv) Tunkle Factors (CA, influential) – factors when considering if agreement is invalid/contrary to public policy:
(1) Is this a business of a type suitable for public regulation?

(2) Is the service a matter of great importance & a practical necessity for some members of the public?

(3) Is party willing to offer their business/services to any member of public who seeks it?

(4) Does the party seek’g exculpation have advantage in bargaining power b/c of essent’l nature of service?
(5) Is there an alternative to the exculpation, where the purchaser may buy greater safety?
(6) Is person/property under control of the seller as result of trnsaction, putting them at risk of carelessness?

· Note – Recklessness and Intentional tort waivers always invalid, except boxing. In some states, waivers for negligence always invalid. Signs:  Express agreements enforceable through posted signs if drawing the P’s attn
· Note – After a state adopts comparative fault, assumption of risk no longer is a complete bar. W/ comp neg., no reason to cont. w/ all or nothing approach. Factors that previously proved assumption of risk may still be used as factors in comp. Neg.  A P’s recovery will be reduced if voluntarily and unreasonably encounters a known risk. (Gonzalez)
e) Implied (Torts Law)– subjective test (whereas CN is objective test)
i) Primary – examines D’s conduct(was there a duty? did D discharge it?). complete bar if D didn’t breach exst’g duty.

ii) Secondary: examines P’s conduct. P Knowingly and Voluntarily encountered the specific risk that harmed you.

(1) Unreasonably encountered the risk: Both P & D at fault to some extent 

(a) Reduction in recovery in comparative fault jur.s, complete bar in traditional contributory negl jur.s

(2) Reasonably encountered the risk: (amateur opera singer/stage) – no bar to recovery Hobson’s choice of evil.

f) Firefighter’s Rule.  (Zanghi, NY) Police and firefighters may not recover for line-of-duty injuries resulting from risks associated w/ dangers inherent in that type of employment….dangers they are expected to assume as part of their job/duties...they are hired, trained and compensated to confront these risks. Is there a connection b/n Ps’ injuries and hazards assoc with their duties? 
i) original formulation – firefighter entitled to same protection as licensee…duty to warn of undiscoverable dangers…no reckless, wanton willful gross negligence.

ii) “Separate and Apart” rule – no longer enforced, good for cops &FFs. Are the risks you assumed when accepting the job ‘separate and apart’ from the risk that materialized and injured you?

iii) Inherent vs. Collateral (unusual/incidental) risks – not so generous. Inherent in job are risks in the need for haste.

(1) Can recover for flowerpot falling on cop’s head while on duty, as long as that’s not why was called there.
iv) Statutory response
(1) Premises liability 

(2) D had control of the premises

(3) D violated statute, ordinance, or regulation

g) Amateur Sports.  General presumption of assumption of risk, but can recover for recklessness.  

h) Spectators.  Generally assumption of risk, even if not negl - baseball stadium: duty only to put up/maintain a screen.

i) Statutorily Protected Class.  Assumption not present in persons for whom statutes created to protect.  Children don’t assume risk when running across the street, nor Factory workers by continuing to work.  .
j) (Effect on recovery.  Used to be complete bar but some states have merged it with comp’tive negligence.
STRICT LIABILITY
Need to know about animal SL? (p. 66 of leglines)

B. Traditional - Reciprocity, [England] Strict Liability for Ultrahazardous Activities

1. 1st Restatement—ultrahazardous activities: activites so dangerous that they involve 1) serious risk which cannot be eliminated by the exercise of even the utmost care and 2) not a matter of common usage

2. Foundational Cases – foundation on trespass law?
a. Fletcher v Rylands and Rylands v Fletcher—D’s construction project floods P’s property

i. No negligence action against independent K b/c of privity requirement

ii. No negligence action against D based on non-delegable duty

iii. No negl. action based on D’s primary negligence, careful selection

iv. No trespass b/c no direct and immediate application of force

v. No nuisance action b/c activity is legal and not continuing activity

vi. SL is last hope of recovery—bringing something dangerous and unnatural on to the land

vii. Scope of duty:  Special relationship--adjacent property owners

viii. Nature:  SL—persons brings material onto property which if it escapes will cause mischief

ix. Non-natural land use, artificially created; inappropriate, anti-social use imputes SL b/c creates danger.

(1) Reasoning holds even if both P and D participate in activity if activity is otherwise unique

C. Modern implications - Reasonableness [US] (shift from reciprocity to reasonableness, which typically leads to use of negl std) foundation on nuisance law?
I. 2nd Restatement—abnormally dangerous activities…subject to liability for harm… resulting from the activity, although he has exercised the utmost care to prevent the harm.

I. What is abnormally dangerous? Rather than elements that must be met (1st Rest) there R factors to be balanced:

I. existence of a high degree of risk of some harm to the person, land or chattels of others;

I. magnitude of harm: likelihood that the harm that results from it will be great;

I. inability to eliminate the risk by the exercise of reasonable care;

I. extent to which the activity is not a matter of common usage;

I. inappropriateness of the activity to the place where it is carried on; and

I. extent to which its value to the community is outweighed by its dangerous attributes
I. Handguns, natural gas, etc. acceptable under the 2nd Rest.  No Saturday night specials.

I. Indiana Harbor
I. Posner says SL should not apply

I. Can eliminate the accid by exercising due care….strong focus on deterrence (SL if approp activ subs)

I. Negligence standard sufficient to deter conduct…and would lead to most efficient investment in saftey

I. inappropriate activity in this case is having hs’g near the switch’g yd, not having a switch’g yd near hs’g.

I. Activity is not abnormally dangerous because shipping chemicals is common. High cmmty value
I. Activity substitution is not avail at a reasonable cost, therefore, SL not appropriate, but rather negligence
I. Resurgunce of SL in Modern Times - Cost-internalization

I. triggered by new interest in environmental harm
I. if engaging in activity that creates many externalities, must absorb those costs yourself.
I. Tort elements.

I. Scope of Duty = Foreseeable P: Duty is owed only to persons to whom a reasonable person would have foreseen, resulting from the foreseeable dangerous activity.

· Exception for Government.  Gov’t can’t be strictly liable (feds and state?)
I. Causation.  The same.

I. Defenses.

I. Generally, contributory negligence is no defense, unless P’s neglig was cause of ultrahazardous activity.

I. Comparative negligence can reduce (’s recovery.

I. Assumption of risk is a valid defense.

I. No SL if 1)result’g harm wasn’t caused by that which makes activity ultrahaz., of 2)if there’s unf/s intrvn’g act

I. Three models

I. Reciprocity - Ultrahazardous (moral corrective justice)—Is the risk reciprocated?

I. Rylands case (reservoir): non-natural uses, artificially created: *unusual use of property  & * highly risky

I. Rest(1st) Torts: Strict liab for unusual uses that are highly risky – risk can’t be eliminated even w/ utmost care

I. Turner v. Big Lake Oil – fair exchange of risk/danger…being fair to one another

I.  Basically: how risky and unusual is the activity? Were non-recripocal risks created? (prod v. use of prod) SL

I. Reasonableness – abnormally dangerous (utilitarianism) – U.S. rejected reciprocity(SL) for negligence standard (industrialization valuable…everyone better off b/c of this develop & so don’t want to restrict this activ. by assigning SL
I. Rest(2d) Torts –- balancing test of factors

I. Indiana Harbor

I. Losee v. Buchanan, Brown v. Collins
I. Basically: Weigh costs and benefits and decide if you should use SL (Use SL if there are there any feasible activity substitutions)- This balancing test will probably lead to using negligence principle. Can costs can be reduced by exercise of due care. (again, is it the prod that’s dangerous or the use of the product once its sold? Can potential for harm be reduced by the way prod is used?)
I. Cost-internalization – who is cheapest cost avoider?(utilitarianism)—What is a cost of what?

I. Coase:  who should accept cost of A hitting B – who is the cheapest cost avoider?

I. Basically:  What is the cost? Who should absorb these costs? Leads to SL

I. The choice between liability rules and no liability rules

I. Moral conceptions of corrective justice

I. tort doesn’t care about aggregate losses

I. invasions of the self—force, fright, compulsion, dangerous conditions

I. some areas there is no duty, no invasion of the self—zB Duty to Rescue
I. Economic Analyses of Efficiency:  The Coase Theorem

I. A hits B. Moral intuition tells us that A should have to pay for hitting B, B should not have to pay A to not hit him.

I. If people have equal bargaining power and low transaction costs, then they should negotiate around the liability rule, and thus it would not make a difference if there were a ‘liability’ or ‘no liability’ rule in place. However: 

I. If unequal bargaining pwr, high transaction costs, or large numbers of victims/tortfeasors, its harder to aggregate and bargain around. So whatever rule you set will regulate people’s behavior - they won’t try to bargain around. You’ll end up w/ two inefficient choices: either too much production/activity w/ the no liability rule, or too little w/ the liability rule. So:
I. Who has to pay the bribe?  Who has more wealth at the end of the day.  Pay a bribe and transfer the wealth.

I. The choice between negligence and strict liability

I. Moral:  Fletcher model of reciprocity

I. Economic

I. Michelman—insurance leads to cost externalization

I. Posner—  Emphasis on deterrence. Prefers negligence to SL, but use SL if approp activity substitution exists
I. If you include activity substitution then SL never discourages more accidents than negl.

I. therefore negl. should always be the standard, except juries systematically ignore activity substitution

I. who has the ability to prevent an accident (access to information)

I. Calabresi—cost-based analysis? Put liability on cheapest cost-avoider - who has the ability to prevent the accident and who has the ability to insure?  Reallocate losses by brgn’g around liab rule? 
I. Primary accident cost reduction—investment in preventing accident beforehand (deterrence)

I. Market Model: Posner (economic)

I. Collective Deterrence: Society collectively decides to prohibit activ. thru legisl/admin regulation (democratic)

I. Secondary accident cost reduction—investment in dealing w/ accident costs afterwards when deterrence fails

I. Cost-spreading (are these distributive justice?)
I. Deep pockets (are these distributive justice?)
I. Teritary??—cost of administering the system that promotes primary and secondary accident cost reduction
I. negligence serves primary costs, SL serves secondary
I. Ask: Who is:

I. Better able to gain access to info(primary costs)

I. Better access to insurance (not same as deep pockets) (secondary costs)

I. Access to resources (deep pockets?) if both have deep pockets, ask who you want to absorb costs
I. subcategorization of risk???

I. Better able to bargain (transaction costs) (if equal bargain’g pwr, ask who’s more aware of need 2 bargain
PRODUCTS LIABILITY - Premised on concept of enterprise liability for cast’g defective products into the stream of commerce.
1) Three ways to proceed on products liability cases, when a product has hurt someone, there are 3 options, do all three:

2) Negligence in design, manufacture, inspection, or distribution of product. Look at the Process (the conduct of making it) 
3) Strict Liability (used the most) – first applied in cases involving inherently dangerous products(firearms, poisons, explosives) and later extended into the area of products f/sly dangerous b/c of D’s failure to exercise due care. Look at Outcome (Product)
4) Breach of Warranty – K Action.   Use of UCC, which places substantial burdens on manufacturers and suppliers of goods.

I.  Look for opportunities to apply R.I.L.
II.  Negligence - Foreseeable risk of harm (All states.) Focuses on conduct of the manufacturer & persons in stream of commerce.  

· Can be applied to individuals, unlike S.L. which must apply to merchants.

· MacPherson rule: if a reasnble person would have foreseen that product would create a risk of harm if not carefully made or supplied, the manufacturer & supplier are under a duty to all f/s users to exercise reasonable care in manufactur’g & supply’g

· Restatement 401: duty on dealers and distributors to make a reasonable inspection of their products that are inherently dangerous in normal use and to remedy or warn buyers against such defects or dangers. (Failure of the dealer to inspect, however doesn’t relieve manufacturer of its obligations since dealer’s omissions are considered f/s

· Restatement 402: no such duty however on dealer wher the products are manufacturered by others and aren’t inherently dangerous in normal use. But in such cases manufacturer is still liable under MacPherson, and the dealer may be liable under the theory of warranty or SL. But if the dealer discovers the defect, he’s liable if doesn’t warn buyer of defect prior to sale. Failure to warn of known defects is an unf/s intervening force w/ respect to manufacturer’s negligence & relieves liability. (Not true that only gross negligence acts as intervening force to relieve duty?)
A.  Scope

· Goes well beyond merely privity & use of product, & extends to f/s Ps in proximity w/ person who uses product.

· Duty is avoid personal and property damage to foreseeable:

1.  Purchasers.
2.  Users
3.  Bystanders.  Foreseeably within the scope of use.

· Exception for contractors, if plans, instructions are not obviously dangerous.

B.  Nature

· Reasonable Care (Cmty standrds & c/b), must avoid foreseeable harms to prop or person (no pure econ. - use B.W.), in:

1.  Design.  Failure to adequately test, install safety features, etc.

2.  Manufacture.  Avoid defects that will foreseeably cause harm.

3.  Distribution.
C.  Assembling components.

· Liable for components.  Assembler of components liable for a component part, even though they didn’t produce it.  Duty is present even when reasonable inspection by the assembler would not have discovered the negligent component.
D.  Retailers.

1.  Duty to inspect only when retailer has reason to believe that danger exists.

2.  Failure of retailer to inspect is not a defense for manufacturer, unless reckless or intentional.

E.  Damages.  Recovery for personal and property damage.  No pure economic.

F.  Defense. Contributory, assumption, and comparative all available.

4.  Liable Parties.  (apply also to tort categories) – where does this section go?
A.  Bailors and lessors.  People who rent things out to the public – yes, just like manufacturers…duty to inspect

B.  Dealers of Used goods - no  Not generally liable unless new warrant provided.

C.  Landlords - no
D.  Financiers - no
E.  Franchisors – yes, in limited circumstances.

· Successors in interest, very rarely.  Not liable unless:

· Agreed to liability – express or implied

· Was de facto merger – not a buying of assets

· Purchaser was continuation of seller corporation

· Transaction was attempt to escape liability – fraud

· CA: BROAD!!!  If Successor continues making same product
F.  Contractors – yes if rebuilding, no if merely repairing

G.  Gov’t K’er: no if following gob’t specs and have warned of any dangers they’re aware of

II.  Strict Liability

· Focus is on the product and all people in the stream of commerce.  Liable parties similar to those below in BW.  Most states use this “liability without fault.” 

· D considered better able to assume risk of loss through insurance or otherwise than is the innocent consumer

A.  Scope. Goes beyond mere privity & extends to f/s Ps in proximity w/ person who uses product –  Duty is to all those f/s – 

1.  Purchasers
2.  Users
3.  Bystanders
4.  Rescuers.  Some states allow rescuers to recover for defective product (probably subset of bystander.)

· True that unintended use and unf/s risk, disposes duty??
· Substantial modifications – has what effect?
5.  Learned intermediary or bulk supplier – this falls here?
B.  Nature.  Is the product defective?

· Restatement 2nd § 402A.  Adopts SL for product injuries. Product is in  defective condition which is unreasonably dangerous .Confusion as to mixture between consumer expect. and C/B. Users or consumers may recover from sellers for physical harm

· Puts focus on latent v. patent defects.  In pure form, manufacturers not liable for defects that inhere in the product, if in accord with comment k.  Most courts don’t apply the obviousness standard literally - more generous recovery.

· CA approach.  Even more generous - any defect can give rise to liability, regardless of foreseeability.

· Restatement 3rd : Manufacturing defects, design defects, failure to warn.(is moving toward purer C/B with warnings)

1.  Manufacturing (purer strict liability).  Product is not in a condition that the manufacturer intended -didn’t meet specs

most common: production mistakes – usually latent, and sometime patent (open and obvious) (manufacturer must also anticipate uses that weren’t intended)
· SL justified b/c of the  fairness of placing cost on manufacturer and b/c consumer is unable to closely inspect modern complex products. Thus, manufacturer can better bear the cost and control quality (Escola)
2.  Design (looks more like negligence). Carries risk of Potential harm to normal indiv’s in the f/s and even normal use of the product.  Some courts use 1st test below, some both; some either depending on desire to compensate, etc.  Note that either one can be more generous (i.e. Camacho failed on consumer expect. but could win on C/B.)

a.  Consumer Expectations. As reasonably safe as an ordinary consumer would expect when used in an intended or reasonably f/s manner. 
(1)  Ordinary person test: If they don’t meet the well-formed expectations of the ordinary reasonable customer, then product is defective. Doesn’t extend to bystanders.
(2)  Defect existed at time of production (can be labeled defective simply b/c of later technological developments
(3)  Proximate cause. (causation)
(4)  Used in reasonable manner. (defenses)
(5)  This test can’t be used in when experts are necess, b/c obviously in such complex cases, consumer could not have possibly had reasonable consumer expectations (Soule v GM)
Cost/Benefit. Product is defective if its design embodies “excessive preventable danger” – unless the benefits of the design outweigh risk of danger in using design. When consumers don’t have knowledge about how a product should function, or what would make it defective(when experts are needed), and thus doesn’t have well-formed expectations, must ask if design has an excessively preventable danger (B>PL). Ask: are its benefits outweighed by the risk of danger it creates Some courts use this only in cases of complexity where experts are necessary.  Some courts skip right to this test. D has burden of showing that they took all precautions and that safety outweighed risk – can compare it to other products to see if it was reasonable. Must prove it was made for reasonably f/s uses? Accounts for foreseeable uses that are not intended.
(1)  Feasible Alternatives. Ordinarily, proof of a feasible alternative design is necess to prove design defect case. Consider usefulness, type, attractiveness, injuries (# & severity, cost to fix, user’s awareness, loss-spreading.  Generally this burden is on (, except in CA, which shifts burden to (. If no alternatives, can you still use C/B test?
(2)  Ability to bargain.  VW bus w/ front seating example.  Consumers can bargain for lesser/greater safety.
(3)  Comment k “unavoidably unsafe”.  See below.
                 3. Failure to Warn.   – some jurs treat as design defect, others as negligence
(1)  Safety Instructions – wording/warning that reduces risk

(a)  Must reach person likely to use the product. 2 exceptions to end user requirement:

· Learned Intermediaries.  Professionals, or giant manufacturers like GM can discharge the duty of the original producer if expected to pass on info.
· Exceptions: Mass immunizations, Drug that patient uses w/ minimal supervision (ie. birth control), FDA regulations(FDA requirements are the minimum, and not dispositive of reasonable care.)

· Bulk Producers.  Warning to bulk supplier can discharge duty if orig’l supplier makes reasonable attempt to see that warn’g is passed along when supplier repackages into smaller units.
(b)  Misuse: not a compete defense for manufacturers if the misuse is f/s?????
(c)  Defenses: Disregard of Warning But there’s a Heeding Presumption. presumed that P would have followed warning, if it had been adequate. D may rebut and present proof that P would have disregarded it even if it had been adequate 
(2)  Warning of Intrinsic Risk - Dangers that Inhere in Product – Is warning needed?
· SL for failure to warn of those risks known or reasonably knowable to you regarding mfg defects, not for product design defects – use consumer expectations or C/B analysis (product)
· Negligence: was it negligent not to warn? Was warning inadequate? -  scope of danger, seriousness of harm, alert prudent person, likely consequences, and prominence of warning  (conduct)
· Unexpected/Unavoidable dangers.  Often no duty to warn if danger is ‘open and obvious.’

· Manufacturer not strictly liable for injuries caused by prescription drug so long as drug was properly prepared and accompanied by warnings of dangerous propensities that were either known or reasonably knowable at time of distribution. but MFR IS liable for manufacturing defects (Brown)
(a)  Comment k:  Unavoidably unsafe.  (generally for prescription drugs and medical devices).  Duty to warn of side effects but design questions is C/B negligence. Drugs are necess and not for convenience, so lwr standard of care b/c people demand them. Cof A for design defects would not serve public interest.
· Use Kearl test: 1) is product highly desireable? 2) Is there unavoidable danger? 3) Does interest in availability outweigh interest in promoting SL claims?
d.  Doctrines.

(1) Crashworthiness.  (Camacho) Must account for foreseeable accidents. Automobile manufacturers have duty of reasonable care in the design and manufacture of its product, including a duty to use reasonable care to minmize injurious effects of a foreseeable collision by employing commonsense safety features

1. Does not ask for absolute safety, but merely some measures of reasonable, cost-effective safety for f/s use of products     [Motorcycles not “inherently dangerous” and should be made as safe as possible.]

2. Do you need a similar product to compare it to test for crashworthiness? (VW bus)

a. Camacho Factors used to determine what constitutes a product that is in a dfective, unreasonably dangerous condition: usefulness, safety aspects, availabil of substitute, abil to elminate unsafe characs w/o impairing usefulness or make too expensive, user’s abil to avoid danger w/due care, user’s anticip awareness of dangers, feas of spreading loss by setting price high or carrying liability isnurance
(10) Intervening forces.

(a)  Chain of Distribution.  Producer still liable if product is not “substantially altered.’

(b)  Consumer Modification/Misuse  Foreseeable modifications may be indicative of a design defect, and so manuf. still liable.b/c .  But what about  Jones v. Ryobi which says 3rd party’s modifications makes a safe product unsafe, D not liable even if modifcation f/s. Is the rule as follows? Foreseeable misuse: where an unusual or abnormal use should be anticipated by D, SL may apply. Manuf. not liable for unforeseeable misuse of machine

(c)  Legislature has moved to limit liability for manufacturers for products after they have been modified by third parties.  (especially for lack of maintenance: La Plante v. Honda)
(11) Timing of knowledge.  Generally at the time of production/distribution.  Though duty can be extended.

(a)  State-of-Art.  If unknowable to most of community at time of production, valid defense.  Minority disallows.

(b)  Continuing Duty.  If info after production, duty to take reasonable steps to warn based on severity of injury/likelihood/consumer expect/# sold/etc.  Recall and retrofit duties are questions for administrative/regulatoty agencies.

(12) Products v. Service.  Generally, services such as installation or professionals are exempt. 

· Note Greenfield approach for medicine.  Setting service standard at state-of-art; perfect doctor.  Not real popular.

· Enterprise liability may be available for services exempted from products liability.

· When a hybrid transaction, court looks at dominant aspect.(liability more likely if service can be characterized as product) Moran’s  distinction:

	Mechanical
	Complex

	Luxury
	Necessity

	product integral
	product incidental

	separate charges
	integrated charges


(5)  “Normal use.”  Injury must not be misuse; although scope is greater than “intended use” (I.e., reasonable to foresee negligence.)  

(6)  Abnormal reaction.  Small amount of allergies, etc, acceptable.

(7)  No S.L for blood products.

C.  Causation:

D.  But for – heeding presumption

E.  proximate

F.  Damages
1.  Personal and Property injury yes.

2.  Pure Economic generally no, although minority approach exists.

D.  Defenses
1.  Contributory.

a.  Failure to discover - no.

b.  Misuse - yes.

2.  Comparative - yes.  Most dominant.  Comparative fault is extended to actions founded on SL products liability.  No more “assumption of risk” with CN.  Merger of SL and Negligence: D’s liability towards P for defective product remains strict.  However, we can reduce this proportionally by taking into account the CN of the P.

· Apportionment:  If P is claiming only “enhancement” of damages, important to separate out initial damages from later damages due to lack of “crashworthiness”. Whitehead case: fault of D and P should be compared in all cases where both are a but for and proximate cause. Some courts refuse to compare in purely enhancement cases, saying that the initial accident was not a proximate cause of enhancement injuries. Some courts won’t compare when P’s only negligence was failure to discover defect.
· Comment n: CN of P not a defense when such negligence consists merely in failure to discover the defect in the product or to guard against its existence
3.  Note:  most courts that use modified comparative in negligence use pure comparative in products liability.

4.  Assumption of risk. (rare) - yes if ( was adequately warned and willingly/knowingly/freely assumed the risk.

5.  Substantial Alteration.  see above.

6.  Disclaimers - generally no.  Companies cannot disclaim liability for consumer products.

7.  Preemption. - possible if fed. law is explicit and overrides.

III.  Breach of Warranty.  K law.  Stronger consumer  expect. element than tort can lead to more generous/more limited depending on circumstances.

1.  Escola: SL for all products
2.  Was there a Contract Sale? See Privity

3.  Privity.  UCC § 2-318.  Applies only to sales of goods (products), not process/services. States must pick one:
A.  Version A:  “Any natural person in the family or household of the buyer or who is a guest & injured in person(physically.”  Most popular version.  Only one that limits the scope to the persons in 1 buyer-seller relationship.

B.  Version B:  “Any natural person who is injured in person.”  Allows extension up the chain of sellers.

C.  Version C:  “Any person who is injured.” Corporations included. Allows extension up the trade of sellers. Least used.

2.  Express Warranty.  Statements made on packaging, salesperson, advertising or otherwise. (Puffery not included)
3.  Implied Warranty

A.  Merchantability.  “Generally fit for normal use.” Does it meet ordinary standards?

B.  Fitness for a Particular Purpose.  Buyer relies on the seller’s particular knowledge or skills b/c seller knows buyer is purchasing for certain purpose.  Traynor, in Escola dissent, argues this is particular to the retailer, while the manufacturer retains S.L. 

1.  Breach: Was warranty breached? Did it live up tot the stds or promises?

2.  Causation.  Did breach cause the injury? Roughly the same as tort standards 

3.  Defenses.

A.  Assumption of risk.  Complete bar.

B.  Some comparative, though rare.  Some courts have adopted failure to inspect.

C.  Notice

D.  Misuse that is unf/s or ridiculous

E.  Disclaimers.  (“As Is” etc. ) Can insulate a ( from liability.

a.  Language.  Some states allow general.  Some require specific for consumer goods.

b.  Unconscionability.  Certain disclaimers impossible.

c.  3rd parties.  Disclaimer only applies to purchaser; still liable for harm to 3rd parties.

D.  Liquidated damages/assets - warranty sets a limit on damages – only can get repair of product itself, and no more

5.  Damages.  

· Expectation damages just as in tort (though not necessarily tort product liability - i.e., economic harm).  Attempts to put you back in position before product screwed up – what you wouldv’e had if warranty not been breached

A.  Medical 

B.  Lost Wages

C.  No P&S

· Economic Harm.  Notice that product injuring itself can be recovered here, but not in tort.

· Consequentil damages: if f/s, can collect
I. Overall Economic Theory in General

a. Everything has a cost…you can assign a value to everything

i. This must be true in order to do the analysis:  B < P*L
b. Look at calculations at the margin – ask “if I take one more safety precaution…” and then do the calculation again and see what you come up with and compare to the number you came up with before you took that extra safety precaution

c. Next look at the liability rule: How will negligence standard vs. strict liability affect the following.

i. Investment in safety – preventing the accident

1. Whether or not the standard is Strict Liability or Negligence, the investment in safety stays the same

a. But the investment in insurance changes

ii. Incentive to purchase insurance – paying for accidents that weren’t prevented

1. If the standard is Strict liability, you would purchase insurance because if you end up going to court, you’ll end up paying anyway

2. If the standard is Negligence, you probably would not invest in safety, since you’re not going to be held liable if you made all the appropriate investments in safety and took reasonable care.

II. Policy Considerations…only the first three are the most importatn

A. Deterrance – deter negligence, prevent accidents. Don’t over-deter

B. Compensation – how does this affect victim…does it make it easier to get compensation…does it reduce amt of compensation.  Don’t want to over compensation.

C. Moral Fairness

1. Holmes – state intervention is evil

D. Economic – efficiency and waste

1. Judge Hand’s  formula: B , P*L

2. Posner – offended by waste…negligence is when someone is economically wasteful

3. Lord Reid - If risk is small enough, you can discount the risk

E. Other

1. Grady – Compliance Error – even if you’re really careful, when we engage in repetitive tasks, you might sometimes make mistakes…even if you’re really careful. Statutes are really creating a strict liability offense. People simply forget sometimes…can’t help it…they aren’t negligent.

**

i. Standards of liability: negligence, strict liability, and sometimes the utmost care standard(for common carrier)

1. the liability rule affects who bears the burden of paying for accidents that occur

2. in strict liability, the manufacturer takes preventions and retains burden

3. in negligence, the manufacturer takes prevention and burden shifts to victim

in no liability, ????
**

A. Inference/Evidence:

1. P introduce evidence that D violated statute.P doesn’t get any additional benefit from the law. This standard puts the most trust in the jury. D need not say anything and might still win.

Restatement 2nd § 402B.  SL for detrimental reliance on mistaken representations.  Basis is liability in words, not the product (false advertising).

**

Did we cover indemnity, contribution and satisfaction & release? P. 60 of legalines

When addressing a situation with conflicting tests, then do both and say it depends on which jurisdiction you’re in.

IRAC – Issue, Rule, Analysis, Conclusion.  For Moran, focus on Rule and the Analysis.  Of course mention the issue and your conclusion.

I. Exceptions for But-for causation (changing more prob than not standard)

a. If no indiv, in concert, or enterprise liability, if there are Multiple causes or Multiple actors.

i. Redefine harm – substantive

1. Loss of original chance

2. Reduction in chance

3. Market share liability

ii. Change Threshold for recovery

1. stubbs – have reasonable certainty you caused the harm

2. basko – substantially certain you caused the harm

iii. Shift burden

1. alternative liability – summers v tice

Garcia – only all Ds were negligent, but don’t know who did it.

JOINT AND SEVERAL LIABILITY – what different jurisdictions do

I. J & S liability makes Ds hunt each other down – good for P
II. Several liability only - Pay only for the amt of harm that person himself caused
III. Several only for non-pecuniary damages, but joint liability ok for pecuniary damages
IV. Several only if P shares responsibility
V. Several only usually, but will allow Joint and several liability for toxic torts
VI. Joint and several if D responsible for over a given percentage (usually 50% but not necessarily) ie. If you are responsible for over 50%, you could get stuck for everything. But we don’t want those that are only 10% responsible to be stuck with liability of the rest of Ds.
Holmes’ Policy – let damages fall where they lay – every legislative measure/intervention moves us further and further away from this general policy. Gov’t intervention bad. Holmes would not be happy with J&S liability.

