Torts

(French) meaning wrong or harm – should compensation of victims 
be based on harm alone or is wrong also needed?

Policy goals of tort system

A. Instrumental 

1. Channel behavior in socially desirable ways. Deterring, promoting safety, avoiding perverse behavior incentives.

2. Compensate victims (or more narrowly, to spread losses through those best able to do so, including through insurance).

3. Efficiently allocate resources – by “internalizing” costs (i.e, assigning liability) to those who cause accidents.

4. Set standards of conduct so that people will know how to behave (sometimes said to be tort law's "moralizing" function).

5. Prevent breaches of the peace (violence) by encouraging people to “go to law” instead (quenching thirst for vengeance however unattractive that thirst may be).

6. Running an efficient compensation system and avoiding administrative headaches..
B. Individual Justice

1. Punish wrongdoing.

2. Provide deserving victim with satisfaction (or perhaps more generally, resolve the dispute between the parties so that the winner feels vindicated and the loser accepts defeat as justified).

3. Do corrective justice (that is, use the legal system to assign loss to where it justly falls), although different ideas of justice and different schools of moral philosophy (e.g. Aristotle v. Bentham v. Kant etc.) may suggest different answers in hard cases.

Not all tort law does deter behavior or successfully set standards of conduct for others to follow. Sometimes, it simply imposes a price that (s will prefer to pay rather than modify behavior.

Approaches to legal reasoning

A. Precedent (distinctions, precedent doesn’t fit)

B. Analogy to Prior Precedent 

C. Analogy to "Obviously Correct" (or obviously incorrect) Outcomes (reduction to absurdity) Use of hypos – if you think that, you would also think this and that’s absurd! Two problems w/ this approach: 1. Have to “obviously” agree other result is correct or incorrect and 2. Have to agree that situations are analogous.

D. Appeals to Broader Principles of Tort Law or to General Principles of Fairness – stronger case to look to underlying policy of tort law rather than making conclusionary statements like this is the right result b/c it’s fair. (Other side thinks its viewpoint is fair, too.)

E. Appeals to Policy Considerations, both instrumental and not 

Other key issues

1. Difference between strict liability and fault-based liability

2. Kinds of reasoning court uses (especially public policy)

3. Basic rules and doctrines
Negligence

Necessity is a defense to trespassing. (Ploof v. Putnam). But private parties may be required to compensate for any damage done (Vincent, strict liability, intentional torts case) or may not (Mouse’s Case, exception possibly b/c “public” necessity).
Duty

Duty is a ? for the judge.

Is there a duty? Answered using above public policy concerns, taking into account social norms about roles & relationships:  Do we as a society want to enlist ( to prevent harm to (?  Should ( be liable for failure to exercise reasonable care in actions toward (? 

In refusing to impose a duty, courts reject holding ( liable for consequences that are foreseeable b/c of public policy reasons.

Generally, everybody who acts creates a risk and thus, has a duty of due care to those who may foreseeably be hurt, including those who non-negligently create a risk, such as leaving their car blocking the road. Exceptions are created for public-policy reasons.

Exceptions include:

1. Power company’s liability limited to those it had a contractual relationship with to avoid

    crushing liability. Strauss v. Belle Realty Co.

2. Negligent infliction of emotional distress – strict, arbitrary lines.

3. Under c/l manufacturers owed no duty to consumers b/c of lack of privity.

Generally, anyone who does not create the risk does not owe a duty of due care.

Thus, bystanders have no duty to rescue strangers. But if one voluntarily helps, she can’t leave person in a worse position (detrimental reliance).

Also, passengers have no duty to warn drivers of hazards.

In imposing duties to act, courts may refer to (s’ special relationship to the victim but this is arbitrary b/c every case has some sort of relationship. Duties have been found:

Fiduciary relationships (doctors); engaging in a joint adventure (Farwell v. Keaton, implication of high-risk activity like hiking); commercial relationships (innkeepers/possessors of land holding it open to the public); cases where person deprived of normal opportunities of self-protection.

Doctors have duty to disclose (see breach) except for emergencies & therapeutic exception.

To family members – used to be intrafamily immunity (no duty of care owed to family members), but has been abolished.

Harper v. Herman – boat owner had no duty to warn guest of shallow water; probably a mistake, should have been decided on no-breach grounds instead.

Landowners/occupiers’ duties – CA has abolished distinctions: landowners owe all those coming on their property a general duty of care, even trespassers. But cases probably come out the same way they would under distinctions b/c juries find no breach.

Invitees – business guests w/ no personal/social purpose, ordinary negligence standard – duty to warn and possibly to fix, must make reasonable inspections. 

Licensees – social guests w/ no commercial purpose, duty to warn of known dangers (no duty to fix). Carter v. Kinney, Bible study visitor at home, shows messiness of categories.

Trespassers – no duty

Duties to third parties – cars/negligent entrustment (drunk person/bad driver); Tarasoff (psychiatrist/split); school district (misleading recommendation). 

Was the injury to ( foreseeable in a general sense?

Courts  also may consider:


1. Potential scope of liability


2. Ability & authority to control third persons’ conduct


3. Is potential victim readily identifiable?


4. Was there a misrepresentation?


5. Was there a special relationship?


6. Foreseeability of harm

Increasingly courts are finding a duty on part of motels, etc., to victims of crime in cases in which the crime was foreseeable. Sharon P., no duty on part of garage to prevent “unforeseeable” rape; CA says no duty w/o prior similar incidents (but S. thinks in both these cases court mixed up duty and breach once again).

No duty for stores to hand over $ to prevent criminals from shooting a customer b/c bad social consequences of encouraging such terrorism. KFC case, traditional no-duty case b/c fear that jury won’t see the big picture in focusing on the details.

Social hosts – may have a limited duty if they supply alcohol to a minor and the minor hurts himself, but not a third-party. Reynolds v. Hicks

Commercial vendors – often don’t have a duty either
Vicarious liability – employer strictly liable for employee’s negligence if employee was in the scope of employment. Not liable for independent contractors (except for non-delegable duties such as brake failure, Maloney). Employer has right of indemnification.

Parents are not vicariously liable for torts of kids but can be negligent for failing to supervise.

Breach

Judge vs. jury – usually breach is a ? for jury but judge will decide in clear cases. 

Train cases: Goodman – get out and look; makes difficult for a ( to win any railroad grade crossing cases. Basically overturned in Pokora – ( couldn’t see if he’d gotten out and looked.

Fencing around baseball fields – no breach as a matter of law or question of fact for jury?

Reasonable person acting w/ ordinary or due care under similar circumstances – juries set community standard

Objective test – not a measure of particular (’s capabilities

Exceptions: Blind/deaf held to standard of reasonable blind and/or deaf person. Children are held to standard of reasonable child of same age, maturity and experience unless engaged in an “adult” activity like driving.

Doctors are held to a standard of a reasonable doctor, except for duty to disclose: what a reasonable person (or minority split – what this particular patient) would need to know to make an informed and intelligent choice such as risks, probabilities and alternative treatments.

No exceptions for insane, inexperienced or experts. There’s no higher standard for those w/ special capabilities, such as a race car driver driving his own car on his day off.

Fix v. warn – was it reasonable care just to warn, was the warning adequate? Or did we expect fixing in this situation? Also, what did ( want – lifeguard or sign to comply w/ a statute? May vary w/ relationships: commercial vs. personal.

Common carriers/common service providers – held to higher standard of utmost care – may mean fixing is expected, rather than warning. Airline overhead bin injuries – warning vs. netting.

Burden of proof is on ( – more likely than not 

Not strict liability (Hammontree v. Jenner seizure/car crash) or extraordinary care/burden on ( (Brown v. Kendall dogfight).

( must indicate a reasonable precaution ( could have taken

Hand formula – B < PL, works better w/ business judgments, rather than for personal carelessness; B = burden of prevention; P = probability/risk injury will occur; L = gravity of injury if it occurs.

P is what ( KNEW or reasonably SHOULD KNOW about risk, not what risk actually was.

Adams v. Bullock – boy w/ wire & trolley company – no breach b/c P too low and B too high

Kids playing w/ railroad turntable – B was low and P was high. Breach.

Lord Reid version of fault – cricket-ball case, BIG risks (PL) are never acceptable. Any precaution ( offers is never too burdensome in cases of big risks. Juries may believe in this idea of fault but Hand formula is the law.

Industry standard/custom – conforming is relevant but not necessarily a defense. Jury could say entire industry is not acting reasonable. Typically noncompliance would be negligence unless company can argue its way was safer or burden was too great for small company.

Trimarco v. Klein – Really about unreasonably dangerous custom rather than failing to conform to custom. Safety glass wasn’t replaced in old showers w/o complaints. Fix v. warn again.

EXCEPTION: Custom is the negligence standard for most medical malpractice. Split: Custom is

nat’l standard of care or similar locality rule. Many states have national for specialists but not necessarily for family practitioners/PCPs. Experts must have knowledge of relevant custom.

But custom isn’t dipositive for doctors on issue of informed consent (duty to disclose).

Statute violation is negligence per se (Martin v. Herzog, buggy w/ lights off) unless:

1. Not a safety statute (in some states, key-left-in-the-ignition only meant to deter theft).

2. Not enforced, no longer applicable, no one got around to repealing it.

3. Licensing (usually) b/c only grants permission to drive, etc. Only relevant if you lost license b/c of poor driving/medicine and even then only if this was a but-for cause. (But in N.Y. practicing medicine w/o a license is negligence per se.)

4. Wrong risk – shackled sheep case in which concern was passing disease; sheep washed overboard rather than getting sick.

5. Excuse (defense) – Much more dangerous to proceed or encountered unavoidable problem. Tedla v. Ellman (junk collectors violated statute requiring walking on side facing traffic) 

Also, some statutes may be strict liability, rather than negligence. Maloney v. Rath, brake failure.

Is statute federal, state, municipal or administrative? More credible higher up the chain.

Statute is more likely to control than custom. Jaywalking custom violates safety statute.

Statute is minimum standard of behavior; ( can argue following statute wasn’t good enough.

Res ipsa locquitur – presumption of negligence that can be rebutted by proof to the contrary – flour barrels don’t roll out of windows w/o someone’s negligence. May have the effect of shifting the burden of proof to the (. 
1. The accident must be of a kind that ordinarily doesn’t occur w/o someone’s neg. 
2. It must be caused by an agency or instrumentality w/in the exclusive control of ( and 
3. It must not have been due to any voluntary action or contribution of ( or third parties.

Most of the time simply means circumstantial evidence is acceptable.

Used aggressively in Ybarra, medical malpractice case for public policy reasons of access to evidence, working as a team & fiduciary relationship – which of these alone are sufficient?

May be used in medical malpractice, even if it’s not sponge-left-in-a-patient case; experts may testify common knowledge in medical world is this wouldn’t occur w/o negligence. Connors.

( can be held liable w/ constructive notice – baby jars were dirty and messy, an indication supermarket had “constructive” if not actual notice; wax paper on museum steps – no circumstantial evidence of constructive notice.

Mode of operation doctrine – practically holds stores strictly liable for customers’ spills w/ self-service salad bars.

Causation 

Cause-in-fact

1. But-for – ( would not have been hurt but for (’s negligence.

Replaced in several jurisdictions w/ substantial factor test.

Problems w/ statute violations

Statute (fix v. warn) requires lifeguard or sign and two drown early in morning. Motel pool negligent per se b/c didn’t have either but only one could be but-for cause. Court let ( pick. Should court let ( (violator) pick or pick based on what motels generally do to comply?

(’s statute violation – Tedla case, either could have walked backward to comply and still would have been hit or walked on the other side and would not have been hit. Not clear how courts resolve this.

( was speeding but a careful driver would have hit kid. So is ( put at the scene going correct speed or a block away. Only one version is but-for cause. Generally, courts look at the minimum amount of change to get person to comply w/ the statute. So driver gets off.

2. Probabilistic uncertainties – Lost chance/lost opportunity (individual problem) or base-rate (group problem)

Traditional approach is more likely than not – (’s negligent acts more likely than not (50 percent or greater) caused (’s suffering. May be applied in lost-chance and base-rate disease problems. Stubbs.

Also usually applies in enhancement of risk problems. Even if risk is not “more likely than not,” ( may be able to recover for medical monitoring and/or for emotional distress b/c of fear of his enhanced risk if he has a physical injury. Mauro.

Proportional recovery – allowed in some states w/ lost-chance problems, esp. where the lost chance was less than 50%. ( recovers only percentage of damages equal to lost chance. Falcon. (s are either over- or under-compensated.

Courts don’t apply it w/ base-rate problems, but they could and ( would end up paying for net effect, although no (s would get right amount.

No state has adopted but law professors’ suggestion to solve these problems: If odds 70% percent or greater ( gets full; if 30% or less, ( get nothing; if between 30% and 70%, proportional recovery.

3. Market-share liability applied in DES cases. Slightly different versions by state.

New York’s version

1. Market share based on nat’l market.

2. Allow (s to exculpate themselves. (Not this pill, not this state, not this pharmacy, not the pregnant women market.)

3. Several only – (s don’t bear burden of absent or insolvent manufacturers.

Other possible solutions

1. Joint liability – all those sued are liable for the full amount, but as between (s, contribution is based on market share.

2. Not liable  b/c doesn’t meet “more likely than not” (very few places).

3. Market share based on state market – jointly and severally liable or only severally liable.

4. Any of these approaches may allow (s to exculpate themselves. 

Hasn’t been widely applied in other cases b/c DES was somewhat of a unique situation: Manufacturers acting in a parallel manner to produce an identical, generically marketed product, which causes injury many years later and which evoked a legislative response reviving previously barred actions. 

Additionally, we were confident all (s hurt someone although perhaps not particular plaintiff (as contrasted w/ taxi hit-and-run hypo).

4. Enterprise liability – (s, acting independently, had adhered to an industry-wide safety standard for blasting caps and there was industry-wide cooperation in the manufacturing. All could be held liable under this theory – but industry was small – only six defendants.

Rules for multiple defendants

Joint and several liability – shared by more than party but one could be held liable for all if others unavailable or insolvent.  May be indemnification rights (limited under c/l).

Several liability – each is only responsible for her share of the fault.

If portion of injury caused by one ( can be separated out from the injury caused by other (, they will only be held severally liable.

5. Concurrent liability rule – Where the separate negligent acts of ( and a third-party concur to cause a single injury and it appears that ( would not have been injured but for the concurrence, then both ( and third party are actual causes.

Two cars negligently driven collide and one spins around and hits (. Both (s jointly & severally liable. Either one could have prevented the accident.

Might also apply if two (s were “acting in concert” such as group of people drag racing, all could be held liable for (’s injuries.

6. Substantial factor test – If ( gets hurt as the result of the negligent conduct of both ( and a third party and it appears that the conduct of either one alone would have been sufficient to cause the injury, both are nevertheless liable if each person’s conduct was a substantial factor in causing the injury. (Sugarman hates test, says merely a label court puts on case when wants ( to win.)

Two fires, one set by lightning and one negligently set, merge – can’t be a joint tortfeasor w/ Mother Nature so rule doesn’t apply. No causation.

Two negligently set fires – jointly and severally liable – rule applies.

Two motorcycles making a lot of noise scare horse, not acting together – rule applies.

7. Alternative liability – may apply if few (s not acting in concert but creating same sort of risk by their negligent acts. ( gets hurt and we can’t figure out which one actually caused (’s injuries. Both are still held liable.

Summers v. Tice, (although you could argue hunters were acting in concert) they were held jointly and severally liable under this test. Had a burden-shifting effect like res ipsa.

Roommates/car accident: Don’t know who was driving; both deny it. Both held liable. (Same insurance policy would pay anyway.)

Ybarra, even though some probably weren’t neg., all were held liable unless they came clean.

Toxic torts/environmental harm cases may have many of these causation problems mixed in. Smoking, Agent Orange, asbestos.

Proximate cause
? for jury but probably often decided by judge as a matter of law. Not an issue in most cases.

Proximate cause sets the limits/cuts off liability for policy reasons, such as not wanting to hold ( liable beyond his level of fault or not wanting to impose crushing liability. 

Some of these factors are a confusion w/ duty and breach.

Also remember proximate cause is all-or-nothing – perhaps some of these are cases in which court doesn’t want ( to be liable for all injuries and so has to let him off.

Basically, courts refuse to hold (s liable for unforeseeable consequences. But unforeseeablity is necessary but not sufficient.

Courts may talk about substantial factor, remoteness or indirectness or natural and probable consequences but these vague terms don’t help us understand proximate cause. 

Scope of risk: ( is not liable when actual injury that occurs is not fairly part of the risk taken. Does incident fall outside the core risk?

1. Wrong risk/type/hazard/victim – ( wins. Polemis, ( did not win but would in modern times, dropped wood into ship’s cargohold, starting a fire. Palsgraf. 

2. Unforeseeable extent – ( wins under “eggshell skull” doctrine (( takes victim as he finds him). ( would want to argue that was an “eggshell” boat.

3. Superceding risk/intervening cause – (  often wins. But remember ( can be held liable for criminal acts if crime was foreseeable on his commercial property and he lacked adequate security, etc. Third person’s failure to act does not relieve ( of liability unless this third person was grossly negligent or reckless, McLaughlin v. Mine Safety Appliances Co. 
4. Foreseeable result but unforeseeable manner – ( wins.

5. Too distant, remote in time and space – ( wins.  (Hypo: Meet you in NY, convince you to come to Berkeley, you do and are injured in a quake. You sue me.)

All these categories are blurry and comes down to whether (’s attorney succeeds at generalizing or  defense gets court to particularize.

Precedents: ( who negligently injures ( in car accident can be held liable if ( is further injured by malpractice or if the ambulance driver has another accident on the way to the hospital.

Danger invites rescue: ( will probably be liable for injured rescuers b/c someone coming to aid his victim is foreseeable.

N.Y. fire rule: Negligent ( only liable for first building that burns, not other buildings if fire spreads. (This is foreseeable harm and thus, it should be no duty but it gets put in proximate cause.) 

Most other courts treat on a case-by-case basis – whether the fire spreading was foreseeable.

Damages

Contributory & comparative negligence

Contributory negligence – (’s actions (as well as (’s) were a negligent cause-in-fact and proximate cause of her injuries. It was once a complete bar to recovery, although it was 

widely believed that juries applied comparative negligence. 

If (’s actions were reckless or intentional, contributory negligence was not a defense.

No vicarious liability against (s.

Many courts applied more generous standards in determining whether mentally incompetent (s were negligent.
Last clear chance doctrine: (, even though negligent, could recover in full if she was put in a helpless position and then (’s negligence (either by negligently failing to realize her peril or realizing her peril but negligently failing to avert the accident) took away her last clear chance. (Last wrongdoer would absorb full loss). 

Last clear chance also may apply if ( is inattentive (but not helpless) and ( realizes ( is in peril in time to prevent the accident but negligently fails to do so.

No last clear chance if ( cannot prevent the accident, such as if his brakes failed.

Abolished in comparative-fault jurisdictions.

Doctrine of avoidable consequences: ( is not negligent in causing her accident but is negligent in failing to take reasonable steps to mitigate her harm. ( is not liable for this, but courts generally give (s wide discretion in choosing medical treatment. ( is not liable if ( chooses not to undergo a necessary procedure b/c of his religious beliefs; but other courts take “eggshell” plaintiff approach.

Comparative fault

1. Pure – Negligent ( may recover for percentage that ( was at fault (California).

2. Modified 51/49 or not-as-great-as: If (’s negligence was less  than (’s, ( recovers percentage ( was at fault.

3. Modified 50/50 or not-greater-than: If (’s negligence was less than or equal to (’s, ( recovers percentage ( was at fault.

Never applies if (’s conduct was intentional but may apply if (’s conduct was reckless or if ( is being held strictly liable (such as manufacturer for defective brakes).

Most seem to compare negligence but some seem to compare both who was more negligence and which negligence caused greater harm. (May be too fine a distinction for jury anyway.)

Under the UCFA (Uniform Comparative Fault Act), mental illness or inexperience are just other things to take into account when apportioning blame. For example, expert taxi driver on day off may be judged more harshly in comparison with young novice driver.
Remember some (s are worse off under comparative fault b/c last-clear chance, no comparison to reckless conduct and leniency for novices/mentally ill (s are no longer the rules.

In modified jurisdictions, some states require judges to tell juries that ( won’t recover anything if he is found more at fault but others don’t tell jury what the effect of allocating fault will be.

Solutions to not wearing a seatbelt problem: 

1. Could be complete bar under c/l but few states actually did this.

2. Seat belt may reduce the injury but it doesn’t prevent it. She gets recovery in full. 

3. Doctrine of anticipatory avoidable consequences: Calculate the difference in damages under scenarios in which seat belt was worn and not worn. Usually burden of proof is on (. Duty to mitigate (but beforehand). California included. (Rough on plaintiff.)

4. Partial reduction based on share of fault. (Easier on ( than above doctrine.) Some states even set negligence for not wearing a seat belt at a certain percentage, like 5%.

5. Under UCFA, lumped into the fault determination. Jury decides. Not wearing a seat belt is not usually thought of as being worse than (’s neg. but jury could decide anything.

Set-off – none under UCFA. Both sides want no set-off b/c otherwise insurance company gets a windfall by not having to pay out as much.

Say B owes A $500 and A owes B $800. A could just pay B $300, but then A wouldn’t get any money from B’s insurance company. And A’s insurance company wouldn’t be paying the full amount. If B was uninsured and couldn’t pay $500, court would take $800 from A’s insurance company and give $300 of it to B and the rest to A.

Some jurisdictions allow set-offs and some don’t.

Multiple defendants

Under c/l, ( could sue as many or as few of the (s as he wanted. If he collected all, he could not later go after other (s for more.  He could also sue them all, then collect from any he chose. 

Later, under pro tanto rule, (s could seek contributions from the others and each would share liability equally regardless of how at fault they were. 

( could also pull in the other (s and make them parties to the original suit.

Under c/l, (s who were held vicariously liable also had right of indemnification – could make negligent party pay all. (But (s rarely did this.)

But UCFA allows one ( who had paid all under joint and several to recover from the other parties based on pro rata share of the blame, rather than equal amounts. Most states go this way. 
W/ multiple (s, most modified states compare (’s negligence to combined negligence of all (s. But some compare (’s negligence to each (’s negligence individually.

Does the jury also apportion absent tortfeasors’ fault? Split: some only those in lawsuit, others all possibly negligent parties. 

W/ multiple plaintiffs, jury must compare it each ( to all the (s. (Thus, two pies equal 100%, one for each plaintiff.)

Who bears risk of insolvency? Varies (and these don’t match up w/ particular types of comparative fault).

1. If jurisdiction has joint & several liability, (s run the risk. (majority)

2. If jurisdiction has several liability, ( runs the risk. Some states have several only for (s who were less than a certain percentage to blame.

3. Under UCFA, ( and ( bear in proportion to their fault for insolvent or absent (s.

4. Hybrid: California has joint and several for economic loss but several only for pain and suffering damages.

Hard to apply in criminal cases i.e. ( is 0% at fault, the rapist (who can’t be found) is more than half at fault and another ( is at fault. Very unfair to make ( run this risk of insolvency.

Settlements: If ( settles w/ one (, the settlement amount is credited against the judgment against the other (/s.

Risk of undersettling may be borne by (, (s or shared. 

In CA, shortfall not borne entirely by (. May depend on whether settlement was in bad-faith in which case other (s can go after him for more contribution (usually they can’t). But what constitutes bad faith? Has to be in the ballpark of what a fair settlement should be. If he pays out all of his insurance policy that is probably good-faith. This rule encourages and rewards early settlements.

Others would say ( should bear it — on basis that ( chose to settle. UCFA: π bears full risk of shortfall if he settles with one party for less than that party’s share.

Benefit of oversettling (rarely happens): In j&s, (s get benefit; in several only, ( gets benefit.
Mary Carter agreements: One party settles for nominal amount or gives ( a loan but guarantees ( that he will get X amount of $ from other (/s. Some states have banned or restricted b/c if ( gets $ from other (s, “settling” ( doesn’t have to pay ( and other (s can’t go after him for indemnification.

Damages – how much does ( get?

Goal – make ( whole, put ( in same position he would have been had he not been injured. 

( needs deep-pocket – manufacturer, other company, insurance (auto or homeowners/renters – which often covers all torts except intentional for all family members).

( must get all his damages, past and future, in one trial. He can’t sue again if his expenses from the injury are more than estimated.

Torts cases are usually settled for lump sums. Sometimes victims will agree to annuities that pay $X a year or in CA, for medical malpractice, a trust fund is created for future medical expenses and if it isn’t all needed, (s get it back.

Duty to mitigate: (s have an obligation to take reasonable steps to mitigate their losses and if they fail to do so are not supposed to recover for losses they should have avoided.

Compensatory damages

( is entitled to compensation for past and future medical bills and past and future lost earnings (or earning power). These are compensatory damages.

Future medical bills must be “reasonably probable” to occur.
Projected future wage loss

Jury has to figure out what type of work ( would have done had he not been injured, how long ( would have worked had he not been injured and what (’s salary during those years would have been. Most courts base work expectancy on pre-accident work expectancy.

Even if ( wasn’t working and didn’t intend to, she might be compensated for loss of the option to work under lost earning capacity.

1. Some courts offset discounting (b/c lump sum can be invested wisely and end up being worth more) and inflation by ignoring both. 

2. Others net them by applying a net discount rate of perhaps 3 percent, on the theory that current interest rates minus projected inflation is about 3 percent. 

3. Yet others counter that b/c productivity gains are likely to increase wages 2 or 3 percent, it is best to ignore all these other factors and simply project current wage losses in current dollars. 

4. Usually taxes ( would have had to pay on her earnings are also ignored, but in more recent cases, courts are taking these into account to lower awards. 

Collateral source rule – If an injured party receives compensation for injuries from a source independent of the tortfeasor, the payment should not be deducted from the damages that the tortfeasor must pay.

Rule has been modified in many jurisdictions such as CA where in medical malpractice cases only, the jury may be told about (’s collateral sources and their cost to (.

Collateral sources could always go after ( to recover amount they would be owed from any settlement or judgment.

Formally, (s aren’t entitled to payment of their legal fees so they come out of the award.

Noneconomic damages

( also may get general damages for past and future pain and suffering. 

California has capped p&s for medical malpractice at $250K and other states have as well for all personal injury or certain types.

Most courts base pain and suffering on post-accident life expectancy. Most say ( must be conscious b/c p&s compensates for subjective discomfort resulting from the injury. 

So-called “loss of enjoyment of life” may be included in p&s but some courts allow it as a separate category, probably resulting in more money for (s. Loss of enjoyment is generally based on pre-accident life expectancy. Cases divided on whether comatose patient can recover.

Most American courts deny loss of life expectancy as an element of damages.

Many commentators say ignoring taxes and collateral sources and paying p&s is necessary to provide funds to pay (’s legal fees and expenses. 

Assumption of risk defense

Courts call it “assumption of risk” but it is really a way of saying no duty, no breach, no proximate cause or ( was also negligent. After all while ( may agree to assume physical risk, it doesn’t mean ( assumed financial risk of resulting injuries.

1. Flopper case, no breach.

2. Baseball spectators hit by foul ball, no breach. Warning was enough, don’t want them to fix.

3. Accepting a ride from someone you know is drunk or continuing to drive your car when you know there’s something wrong w/ the brakes. Contributory negligence, recovery cut down. (Calling it assumption of risk would lead to the wrong result – no recover for (.)

4. Amateur recreational activities, like skiing or playing touch football – no duty unless conduct is reckless or grossly negligent.

5. Firefighters and police officers – no duty if they are negligently injured in their line of duty.

6. Amateur rescuers – duty generally owed. But no proximate cause in case of cousin suing over giving accident victim a kidney.

Express agreements not to sue

Whether they are upheld depends on:

1. existence of a duty to the public 

2. the nature of the service performed 

3. whether the contract was fairly entered into 

4. whether the contract is clear 

California listed eight factors in Tunkl, but it’s not clear to Sugarman which alone are sufficient.

California says “voluntary participation in recreational sports and activities does not implicate the public interest” but Vermont doesn’t allow such waivers even w/ recreational activities.

Parents signing away kids’ right-to-sue are especially hard to uphold.

Doctors can restrict who they service but emergency rooms can’t. 

Strict liability for ultrahazardous activities

Strict liability is imposed on activities that are reasonable to carry out (not a nuisance) where they are being carried out (not negligent), and are done in safe manner but the activity is uncommon and is dangerous b/c the “L”  is potentially very big. New, big dangers .

Uncommon may mean not done by very many people and/or not sensed to be an everyday thing (not done much). 

Sugarman only likes 2nd Restatement factors: (b) likelihood that the harm that results from it will be great and (d) extent to which the activity is not a matter of common usage.

Strict liability sets standard of when you should pay, not how you should behave.

Not clear whether strict liability is more safety-promoting than negligence but forces activity to internalize its costs and compensate victims. These arguments are too powerful, could apply to a lot of other things. Administrative – don’t know what the standard of care should be nor do we know yet whether the cost is worth the big Ls b/c activity is so new.

Strict liability is imposed on the doers, not the makers (i.e. dynamite blasters, not dynamite makers).

In these cases, ( does not usually know the victim so “assumption of risk” (even for Sugarman)

could be a way of canceling out strict liability.

Rylands v. Fletcher, reservoir flooding mine shafts case. “Bring to land mischief and it escapes” (could mean a lot of things). “Nonnatural use” –- what is that? All human activity? Reservoirs are natural in Texas.

Examples: dynamite blasting, nuclear power plants, crop-dusting in valley of organic farmers, fumigating.  

Strict liability for wandering cattle, although this doesn’t at all fit w/ the other ones.  Perhaps it’ s just that it prevents feuds between ranchers and farmers. 

Most courts say no strict liability for plane ground damage; Restatement disagrees but in a separate section from ultrahazardous activities.

Defective Products Liability

Under original c/l, consumers couldn’t sue manufacturer unless they brought directly from it.  No privity of contract and therefore no duty. Winterbottom v. Wright, 1842.

Now manufacturers owe a duty to all those who will foreseeably use their product, even people who were not the original purchaser or the buyer at all or who were mere bystanders. Started with MacPherson v. Buick, N.Y. 1916.

Developed through tort law and through contract law’s implied warranties of fitness, especially in food cases. Both led to strict liability.

Manufacturing defects

Manufacturer didn’t intend to make it that way. Problem of one or two coming off assembly line defective. Strictly liable for defect. Was there a defect? replaces question of was there a breach? in negligence cases. Like pin in bread.

True strict liability b/c it does not matter whether manufacturer used due care in making, inspecting, etc. (although it is rather uncertain how many cases actually now come out differently from how they would under negligence, especially if res ipsa was aggressively used to shift burden of proof to (s). 

States have drawn lines in different ways about whether s/l applies to retailers, wholesalers and component parts makers. Many states say retailers are held s/l, too, but this has been overturned by statute in some states. Retailers can get reimbursed from maker. (Pg. 486)

Policy arguments for strict liability include loss spreading/compensation, cost internalization to make product bear its accident costs (and hence be priced "properly"), promoting safer product making, consumer expectations of safe product were violated (helpless ( problem), ease of case administration. But note counter-arguments: Escola  in my notes.

In cases w/ food served in restaurants, restaurants are held strictly liable for foreign objects in the food, like glass or nails, but may only be sued in negligence for things like chicken bones in a chicken enchilada. Mexcali Rose v. Superior Ct., Cal. 1992. 

Courts have been generally unwilling to extend s/l to analogous “defective services,”  like plane crash suits by passengers or “medical accidents.”  Sometimes difficult w/ hybrid cases to put into services or products category. Hair salon s/l, bowling ball negligence.

Design defects
Clearly product makers are meant to be held liable for injuries caused by their negligent designs. California (minority) puts the burden of proof on ( to show there is/was no safer option.

Majority and Restatement (Third): Negligence.  For example, a product whose design is unavoidably unsafe (but well warned about) does not lead to strict liability – even though (as, for example, for vaccines or drugs with unavoidable side-effects) a case for s/l could be made with above arguments. 

Some products were made as safe as was technologically possible at the time of manufacture but now (at the time of trial) design breakthroughs are available that would allow the product to be made safer (in a way that would have avoided the victim's harm). Although most states seem to judge the product as of the time of manufacture, some (including California seemingly) apply a hindsight test, judging the product as of trial and thereby, in these situations, impose s/l.

Majority and Restatement (Third) seem to apply only the risk/benefit test (like Hand formula for negligence but focuses on product’s design instead of manufacturer). But some also allow the ( to plead the consumer expectations test. California seems to allow the latter in certain non-technical situations where (s really can be seen to have expectations. Depending on the situation, this could amount to s/l.  Soule v. GM, 1994

But if the consumer's expectation is that the product will be safer than it really is, perhaps the problem is better understood as one in which ( failed to provide a reasonable warning to change that expectation; that would mean that this is really a warning case.

Unavoidable dangers: Despite an early N.J. case to the contrary (above ground swimming pool, overturned by statute), states are very reluctant to allow a consumer to use the risk/benefit test to challenge a product on the ground that it is so dangerous, it should not have been marketed at all (so called "generic" risks). Instead, ( must propose an alternative design to the product that would have made it safer (and not change a core element of the product, like a hard top would to do a convertible or like making a knife not sharp would do). May still be used for egregiously dangerous products, like lawn darts. (Better argument for this w/ lawn darts b/c third parties were being injured, couldn’t just let market decide.)

Majority has also required product designers to take into account (if they reasonably can) that users will misuse the product, modify the product, and continue to use a product after a defect is discovered. These acts by themselves do not relieve a ( of liability (although they may amount to contributory fault leading to a cut down in recovery). Of course, the product still must be shown to be defective in the first place and that the better design would have avoided the harm (for example, if you use an otherwise safe chainsaw to trim your finger nails, and cut off a finger, don't expect to recover – this is misuse of nondefective product).

Warning defects 

Negligence: product is defective if it fails to carry a warning ( reasonably should have provided or warning is inadequate. Examples: Hahn v. Sterling Drug, 11th Cir. 1986. Small plane case, student forgot to anchor seat before taking off, warning on checklist was adequate.

( is not liable for failing to warn of unknowable dangers (NJ’s rule in its asbestos case having been abandoned/limited and not followed elsewhere), even though on consumer expectations and other grounds a case for s/l might be made.

Two exceptions to duty to warn: 1. Learned intermediary: prescription drug makers only have to warn doctors, not patients. But doctrine is breaking down as drug companies advertise directly to consumers. 2. Bulk suppliers only have to warn large companies, not workers, who will use product. (See Page 528 in c/b for some cases).

( may well have a duty to warn of dangers discovered after the product is sold (maker doesn’t rid itself of responsibility for the product after the sale) – but under a negligence determination as to what was reasonable for ( to do under the circumstances.

Many fear, with the benefit of hindsight, juries too quickly may say that (s should have warned of oddball risks (teens pouring cologne to “scent” lighted candle), and many worry that the courts are demanding too many warnings that will dilute the impact of warnings generally.

California tries to insist that there remains s/l here even though it agreed (s are not liable for failing to warn of unknowable dangers in Carlin, 1996. And of course, they are liable for negligently failing to warn of knowable dangers. Just what cases might involve the non-negligent failure to warn of known dangers are rather mysterious to Sugarman – but if there are some, California would seem to impose s/l. 

Although in principle the jury must decide that had the warning been given the plaintiff would not have been injured (the cause-in-fact requirement), in cases involving warnings of how to use the product more safely, many states apply a “heeding presumption” forcing the defendant to prove that the victim would not have heeded the warning.

Although many states used to say that a product was per se not defective if its dangers were open and obvious, this is now generally rejected. (In these cases attempts by (s to use the consumer expectations test in their favor is disallowed.) The key point is that if there is a design change that could make the product safer, it can be held to be defective (e.g., the lawnmower with the “caution” sign that could instead have had an inexpensive but effective guard). Basically, ( is allowed to prove a design defect even if she was aware of the danger presented by the existing design and chose to use the product anyway. Notice also that if we treat “warning defects” as a matter of “information disclosure,”  one can see that merely because the “caution” warning made the lawn mower danger open and obvious, that warning was insufficient because the buyer didn't know that there was an alternative – the guard. Also, Camacho v. Honda, open and obvious danger no defense to not putting leg guards on cycle, remanded.

Fix v. warn again: The unwillingness of courts in the product area to automatically let off (s who warn of a danger is parallel to other areas. Doctors should not only get patient’s informed consent to the danger of their proposed treatment, but they should also disclose reasonable alternatives. So, too, landowner/occupiers should not necessarily get away with warning of dangers when they could reasonably fix it (e.g. a hotel or landlord permanently leaving a broken railing on a dangerous stairwell with a warning sign).  Of course, whether ( should “warn or fix” can be a difficult question, especially when fixing starts to cost a significant amount and/or significantly change the nature of the product (and perhaps “warn or fix”  also helps explain why warning is enough in the knife and convertible cases.

Defenses

Before comparative fault, at-fault plaintiffs got no recovery if they knew the risk and full recovery if they were merely inattentive. 

Now, nearly all states cut down an at-fault (’s recovery in a product defect case based upon some appraisal that ( should bear part of loss. Exactly what juries are to “compare” in these cases is somewhat mysterious (especially in manufacturing defect cases where there is s/l).

Possibilities: Starting at 50-50 percent at fault and adjusting up or down. Starting at 0 percent. Rating the dangerousness of the defect on one scale and the person’s negligence on another scale and then making them proportional to one another.

If the product should have protected victim from the very negligence the victim displayed in using it, some courts will not allow any cut down (paternalistic, analogous to a similar stance that many states take in regular negligence cases – school bus carelessly let child off on wrong side of the street thereby creating the very risk the child would carelessly cross that the bus driver should have precluded by acting carefully).

Statutes of repose – after a certain period of time after the sale manufacturer is relieved from responsibility of any harm the product might cause.

No-Fault Schemes
Evaluating alternatives

I. How much of the tort law is repealed?

 A. Is the compensation scheme a complete substitute? Or is it perhaps only that smaller injury victims can no longer sue? Or is it perhaps that victims can still sue but for punitive damages only? Or is there no substitute and the victim can both get the compensation benefit and sue (except perhaps the compensation benefits reduce the tort award by their amount)? If one system substitutes for the other, is taking the compensation benefit mandatory or is it optional with the victim entitled to sue instead in tort if he/she prefers?

B. Are some victims unlikely to sue despite having their tort rights maintained? Are some new types of tort suits likely to be brought?

II. Eligibility

A. Who can claim?

B. By what criteria are potential claimants included or excluded from eligibility? 

C. Does victim fault matter at all?

D. Does the plan create any undesirable behavioral incentives for victims or injurers?

III. What does the benefit structure look like?

A. Income loss – is there an overall dollar limit and/or a monthly or annual dollar limit? Is there a limit on the percentage of loss replaced? How are non-wage earners (those not in the paid labor force at the time of the accident) treated?

B. Medical and other expenses – what is the scope of coverage, and what are the limits, if any? How much choice does the victim get in selecting doctors and treatments?

C. Does the compensation plan provide money for pain and suffering, impairments, disfigurements, etc.?

D. Are the benefits provided by the compensation plan primary or secondary to other non-tort sources of compensation such as health insurance and social security?

E. Do the benefit features of the plan create any undesirable behavioral incentives?

IV. Funding sources

A. What are they?

B. What criteria were used in selection? Are punishment or behavioral goals meant to be furthered by the funding mechanism?

C. Do the funding sources create any undesirable incentives?

V. Administration

A. Who determines eligibility and distributes benefits? For example, does the plan rely upon private insurers, a government fund, courts, etc.?

B. Is there a role/need for lawyers in the administration of the compensation system?

C. Is the process simpler, faster, as dignified, as accurate, cheaper than tort?

VI. Who are the winners and losers under the plan?

A. Benefits – which claimants are better off, and which worse off under the compensation scheme as compared with tort law?

B. Funding – who pays more and who less under the alternative scheme?

C. Other – how do lawyers fare?

VII. How do you appraise the overall fairness of the plan as compared with the tort system?

Workers Comp

Arose to help workers b/c three rules made it impossible to win in tort system:

1. Fellow servant rule – no vicarious liability unless accident caused by supervisor; company was not liable for a fellow laborer.

2. Assumption of risk – worker had been warned, he knew he was working in a dangerous condition. Thus, he should negotiate for higher pay or change job if he felt it was too dangerous; employer had no duty to fix.

3. Contributory negligence —complete bar to recovery.

Today, WC benefits employers more than workers and many workers would like to get out of WC system. Thus, all the suits by workers against makers of equipment in their workplaces.

How it differs from torts

1. Must be work-related. Holds employer strictly liable for injuries and diseases.

2. Replaces torts except for cases of employer’s intentional wrongdoing. In most states, employer can’t be held liable in tort even if sued by a third-party like a manufacturer for indemnification.

3. Fault doesn’t matter and unlike s/l doesn’t have to be a “defect.”  Can be entirely worker’s fault and still gets compensated. Employee’s unreasonable failure to follow safety rules may be defense in some states.

4. Damages – More people get compensated but everyone gets less. No p&s but may be lump-sums for losses of limbs, eyes, etc. All medical expenses covered. About two-thirds of weekly salary covered up to a certain amount after a short waiting period. (Provides incentive to go back to work, as well as staying at home means less expenses anyway. Compensates lower wage-earners more than higher wage-earners.) Also may provide vocational rehabilitation.

5. Handled by administrative law judges, not much big-time litigation.

Auto no-fault

Problems w/ tort system for car accidents

1. High transaction costs. Paying lawyers, finding fault.

2. Serious injuries are undercompensated and minor ones overcompensated. (But in California, you can’t sue for p&s if you are uninsured.)

3. Auto insurance rates are too high. No-fault plan may lower costs by running system more efficiently but increased claims may cancel out the savings.

4. Lots of delays.

5. Lottery system – how much you get is arbitrary and partly depends on jury and whether you were hit by an insured motorist.

How more comprehensive no-fault plans work

1. Must be auto-related injury.  No-fault but policies may exclude self-inflicted injuries and drunk drivers. Some don’t even care whether drunkenness was a “ but-for” cause.

2. Personal insurance is mandatory and if you were driving, you recover against your insurance, rather than someone else’s. Passengers and pedestrians claim from driver’s insurance or their own (if they own cars).  In a multi-vehicle crash, they claim from driver’s insurance in the car they were in, rather than from other drivers.’ Could vary which insurance is primary. Convenient to have all or most claim against same policy.

3. Insurance companies often do fault investigations anyway and won’t raise a person’s rates if they weren’t at fault in the accident.

4. New York’s plan provides limited wage loss recovery, 80 percent of wage loss up to $2,000 a month. (Avoids having to have income-related premiums.)

5. In New York, auto no-fault is primary for medical bills but individuals can arrange it to make it secondary to health insurance and thereby get lower auto insurance premiums. With WC, collateral source rule is automatically reversed: Workers comp is first and no-fault is secondary. Yearly cap is $50,000.

6. New York allows those w/ serious injuries (defined by type of injury) to sue in tort. Can sue for p&s, medical bills not covered by no-fault and wages not covered if you make more than the cap. All states that have any form of auto no-fault also allow tort suits in some/all cases.

7. Deductibles, if any, are only paid by the person who bought the policy or their household members. Others who claim against their insurance don’t have to pay the deductible.

Other focused no-fault plans

Some examples: Nuclear accidents (Price-Anderson Act), swine flu program, black lung plan, childhood vaccine compensation system, bad baby laws. Proposed at various times: medical, railway accidents, air accidents, schoolyard injuries, pharmaceutical drugs, toxic spills.

Many of the adopted plans were in response to a public crisis. Tort system was threatening to wipe out companies and industries, causing products that at least some considered essential to be w/drawn from market.

In exchange for no-fault, victims almost always have to give up some or all p&s damages.

California doesn’t have no-fault plan but caps p&s damages for medical malpractice at $250K. Other states have as well and may index it w/ inflation.

See handout on reforming tort damages and notes on New Zealand’s comprehensive plan.

Intentional Torts

Most of these torts are one kind or another of emotional distress. 

Largely a fault system like negligence. 

Rare. Much of the what could have been the work of intentional torts has been peeled off into other areas, such as evidence rules to prevent police wrongdoing and employment discrimination law.

Compared to negligence

No comparative fault. In fact, rather than getting “nothing”  for contrib. neg., ( gets all. But same jury would hear claim and counter-claim and may in effect partially cut down recovery.

W/ intentional torts, ( must act w/ the desire to cause the result or w/ the belief that the result was substantially certain to occur and is then liable for all the resulting harm, even if it’s a greater extent than intended or unforeseeable. But there is still a proximate cause limit, although it reaches further than w/ negligence.

Transferred intent doctrine applies.

Gateway to punitive damages. Needed b/c otherwise you could choose to hurt someone and just pay for their injuries. Shouldn’t be able to buy one’s way out of punishment for intentional conduct.

Debts for intentional torts are not discharged in bankruptcy proceedings, and insurance policies often don’t cover intentional torts.

Like res ipsa burden-shifting in negligence: Although burden of proof usually is on (, (’s job to show he wasn’t at fault. 

Types

Battery – deliberate, unwanted touching of (’s person, protects one’s interest in physical integrity.  Contact must be harmful (but can be very minor) or offensive (offends a reasonable sense of personal dignity). Any object or form of contact, ( doesn’t actually have to touch ( or be present at time of contact.

Some have argued smoking may be a battery but courts have thus far rejected this. 

Garratt v. Daley, pg. 802, and Picard v. Barry Pontiac-Buick, pg. 811.

Assault – protecting one’s emotional tranquillity but only the fear of unwanted touching. ( must (1) act w/ intent (2) to place the victim in apprehension (expectation or anticipation rather than fear but must be imminent) of a harmful or offensive contact or to make such a contact and (3) victim must reasonably be placed in fear of such a contact. 

Mere words alone are not usually enough.

Protects only the intended victim, not bystanders.

False imprisonment/false arrest – protecting one’s freedom of movement. Restraint by force or fear w/o justification. “Fear to disregard” – don’t have to wait for violence. Lopez v. Winchell’s Donut House, pg. 814

Defamation, including libel (written) and slander (spoken) – suffering emotional distress over having one’s reputation lowered. False.

Once s/l in this area but now no duty for mere negligence in cases of public officials and figures. Actual malice: Must knowingly lie or act w/ reckless disregard for the truth.

W/ private figures must be at least negligent.

Public disclosure of private facts – true.

Invasion of privacy – you know but not necessarily disclosed to public, peeking in window.

Malicious prosecution – filed in response to a groundless case; these torts often filed by doctors against patients who file malpractice suits to further cleanse the doctor’s reputation but, of course, the patient often counterclaims.

Tort of conversion – intentional property damage. Under c/l you’d sue in trover if you wanted damages and in replevin if you wanted the actual property back.

Intentional infliction of emotional distress –- Courts recognized late. (s often prefer to sue under one of torts listed above b/c it’s easier to meet the requirements. Behavior must be outrageous and consequences must be severe, physical manifestations are helpful. See elements in Womack v. Eldridge, pg. 821.

Hustler Magazine v. Falwell – for public figures/officials same standard as w/ defamation. 

Ugly bride case in supplement.

Defenses

These merely show (’s conduct wasn’t wrongful or unreasonable. Pg. 835 in casebook.

Consent – common sense dictates the scope of consent.  May be especially problematic in cases of doctors w/ unconscious patients.  May seek consent of relative or operate anyway if a reasonable person would have consented and good medical practice calls for immediate treatment (emergency privilege). Not a helpful doctrine, better to simply view it as behavior was not unreasonable, no breach (counterpart to assumption of risk doctrine).

Self-defense – may only use level of force victim reasonably believes is necessary to avert the threatened harm. May not even be able to use as much force as the aggressor if less will work to repel the attack.  

Some jurisdictions require a victim of deadly force to retreat if it is safe to do so before using deadly force in return.

Self-help – similar situation as self-defense. Eject trespasser gently. Spring guns are excessive force to protect mere property.

When we will impose s/l for self-help? Only in Vincent. If to protect your life or others’ lives, we let you off.

Pg. 809 – victim compensation scheme for intentional torts.

WARNING: Notes on tobacco torts, attorney’s fees and Sugarman’s article summarizing tort law are not included in this outline.

Negligent infliction of emotional distress – see Chapter 4 handout as well as paper. In very conservative jurisdictions – NIED only allows fear of physical injury; effectively this is like negligent assault.
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