HARMFUL & OFFENSIVE BATTERY

I. BATTERY: Act, Intent, Cause, Harm (no privilege)

a. Intent: 

· No intent to harm: As long as the act itself was intentional or substantially certain, the consequences themselves need not be (Vosburg).

· Substantial Certainty: Intent may be shown if the person acted with substantial certainty that the harm would occur (Garratt v. Dailey)

· Act distinguished from consequence: The act must be intentional, but the consequences need not be. (i.e. the “glass jaw” or the “eggshell skull”)

Vosburg v. Putney

( kicked in shins. Jury found no intent to harm. R: Person acts with the intent to produce consequences of their actions if person has the purpose of producing that consequence. Unlawful intent?

Garratt v. Dailey

Kid pulls out chair and woman falls to the floor. R: Substantial certainty enough to establish intent. Age matters only to knowledge.

*Children: Under CL, parents liable only in negligence for failure to supervise. Statutory liability for child in most states.

· Transferred intent: D has requisite intent if they injure B but intended to injure A instead. 

b. Contact: Harmful or offensive contact (RstII §§13,18)

Defined as offensive to a reasonable sense of dignity (RstII § 19).


Need not be direct contact (See Garratt).

c. Act: Only liable for volitional acts.

II. INTENTIONAL INFLICTION OF MENTAL UPSET

a. Definition: The intentional or reckless infliction, by extreme and outrageous conduct, of severe emotional or mental distress, even in the absence of physical harm. RstII§46.

Prosser describes as a "new tort" of mental suffering, anguish, disturbance, or emotional distress. Distinct from bad manners. Magruder concerned over unlimited liability and excessive litigation.

Siliznoff

Rubbish collector association threatens P. R: A cause of action is established when it is shown that one, n the absence of any privilege, intentionally subjects another to the mental suffering incident to serious threats to his physical well-being, whether or not the threats are made under such circumstances as to constitute a technical assault. 

Samms

R: An action for severe emotional distress will lie, even without bodily impact or physical injury, where a D intentionally engages in some conduct toward a P for the purpose of inflicting emotional distress, or where any reasonable person would have known that such would result, and where such conduct is outrageous and intolerable.

b. Intent: "Intent" for this tort is a bit broader than for others. There are three possible types of culpability by D: (1) D desires to cause P emotional distress; (2) D knows with substantial certainty that P will suffer emotional distress; and (3) D recklessly disregards the high probability that emotional distress will occur. (Example: D commits suicide by slitting his throat in P’s kitchen. D, or his estate, is liable for intentional infliction of mental distress because although P did not desire to cause distress to P, or even know that distress was substantially certain, he recklessly disregarded the high risk that distress would occur.

1. Transferred intent: The doctrine of "transferred intent" is applied only in a very limited fashion for emotion distress torts. So if D attempts to cause emotional distress to X (or to commit some other tort on him), and P suffers emotional distress, P usually will not recover. [22]

a. Immediate family present: The main exception is that the transferred intent doctrine is applied if: (1) D directs his conduct to a member of P’s immediate family; (2) P is present; and (3) P’s presence is known to D. (Example: While P is present, and known to D to be present, D beats up P’s father. If P suffers severe emotional distress, a court will probably allow her to recover from D, even though D’s conduct was directed at the father, not P.)

c. "Extreme and outrageous": P must show that D’s conduct was extreme and outrageous. D’s conduct has to be "beyond all possible bounds of decency."

Example: D, as a practical joke, tells P that her husband has been badly injured in an accident, and is lying in the hospital with broken legs. This conduct is sufficiently outrageous to qualify.

d. Actual severe distress: P must suffer severe emotional distress. P must show at least that her distress was severe enough that she sought medical aid. Most cases do not require P to show that the distress resulted in bodily harm.

Ex: Emotional distress from telling woman that her husband's legs broken, dead.

Ex: Dissolving bathing suit. Liable. 

Ex: Insults and threats over the phone. Not liable - extreme & insulting.

Ex: Hex on land. Liable. 

Alcorn

R: A person may recover damages for emotional distress alone, w/out consequent physical injuries, in cases involving extreme and outrageous intentional invasion of one's mental and emotional tranquility. 

Logan

The tort of outrage does not recognize recovery for mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities. 

Ford v. Revlon

R: An employer may be liable for emotional distress even if the acts of the agent in Q do not give rise to such damages. 

Jones v. Clinton

R: To establish a claim of intentional infliction of emotional distress, a P must prove that the conduct was extreme and outrageous and utterly intolerable in a civilized society. 

Daniels

R: the negligent act of an official causing injury does not constitute a Due Process violation. 

Stachura

R: the value of a civil right allegedly infringed is not a proper measure of damages in a civil rights action.

III. PRIVLEGES

a. Consent

No bright line rule. Standard based on fairness, public policy, facts, severity of harm, alternative recourses. Reasonableness standard. Express/Implied. 

Barton and O'Brien two diff poles on spectrum:

· Don't need consent - (i.e. smallpox vaccination for military)

· O'Brien - presumption for D. Burden of proof on P.

· Barton - presumption for P.

· Consent never valid (i.e. children under 10)
O’Brien

Irish immigrant vaccinated on steamship but claims no consent. R: Silence and inaction may imply consent under circumstances where a reasonable person would object. 





Barton v. Bee Line

Alleged rape claim and consent defense. R: Criminal liability, but consent bars recovery in a civil action. Policy.

Instruct: “If daughter had the capacity to consent to the specific conduct and she provided consent then D cannot be charged with battery.”
Medical Operations: Typically require specific consent unless emergency.

Bang v. Hospital

Dr severed spermatic chords w/out clear consent. H: Consent a question for the jury. May not go beyond scope of consent.


*some want more reliance on contract, not torts.





Kennedy v. Parrott
Dr punctures a discovered cyst while operating. H: Cts allow reasonable extension of operation where called for by an emergency.

b. Self-Defense: A person may use reasonable force to prevent any threatened harmful or offensive contact. (RstII § 63).
Necessity: reasonably believes there’s a threat of harm. (Courvoisier)

Protection: Only to protect; no retaliation, must be imminent.

Degree of force: Only what’s necessary. 

Retreat: Mixed. 

Deadly force: Danger of death, serious bodily harm. Must retreat. 

Courvoisier

Part blind man shot by police defending business. R: Reasonableness standard for necessity. 

Problem 3: Booze clerk shoots black umbrella man. Tension w/ lawyer’s role; playing to prejudices. 




* Comparative fault: alternative approach under RstIII.





Problem 4: Kid hits bully with bat.  

c. Defense of Others: Same rules as self-defense. Early on, only family & household. Now extends to strangers. 

Mistake: Courts split. Some hold that the interveners right is derived from the person aided. RstII allows a “reasonable mistake.” (RstII § 76)

d. Defense of Property: A person may use reasonable force to defend her property, both land and chattels. (RstII §77). 

Warning required: Must demand that the intruder stop.

Mistake: “Reasonably mistake” w/ danger; No mistake defense if intruder actually privileged to be there.

Deadly force: Tied to risk of death, serious bodily injury.

Mechanical devices: Only if personally privileged to use deadly force. No privilege to use spring guns. 

Katko

Spring guns: R: Reasonable force may be used to protect property, but not force that will take human life. Dissent. P of protection from felony; value of property, life. Risk v utility. Consider possibility of injury, severity of harm, duration of harm, alternative courses of conduct (cost, effectiveness, available, danger).

Necessity-based privilege: Favors an actors right to enter land to avoid harm but obliged to pay for damages (RstII § 197, Ploof).

Ploof

Family docks boat in storm. Cut loose. R: Necessity justifies trespass on another’s property. 

Vincent

Boat docks in storm, but causes damage to dock. R: Compensation must be made despite defense of necessity. Dissent: K assump risk.

Problem 5: Freezing deer hunters in barn. 

e. Others: Disciplinary: Trad CL teachers and parents. Largely abrogated by courts.

ACTUAL CAUSATION

Cause-in-fact a “but-for” cause of the accident. (i.e. tree falls on speeding train)


Issues: Unclear causation; allocation among Ds. 


Q: Is there liability?

Q: Who is responsible (joint or several)?

Q: How much (proportionate or pro rata)?

Q: What happens when one party pays (can they recover more from others)?

I. SPECIFIC CAUSTATION

A jury may draw an inference of causation from circumstantial evidence but not statistical probability. See Hoyt, Smith. 

Hoyt v. Jeffers

Spark from steam mill burns down hotel. Evidence included wind direction, testimony of sparks, history. R: Allow for a reasonable determination of cause. Q for jury w/ circumstantial evidence of causation, but allow presumption of fire. 

Smith v. Rapid Transit

Car forced off by a bus. Evidence included . R: Limit role of statistics as evidence. No jury Q if causation can only be shown by mathematical probability. *but may be a useful part of case.


See also People v. Collins: Statistically narrow evidence of race, car, & personal characteristics insufficient. 

II. GENERAL CAUSATION

Must be more probable than not that ( caused the harm.

Q: Whether the D’s conduct is of the general sort that is capable of causing injury of the type suffered by the P (i.e. Benedictin morning sickness drug & birth defects).

Q: Proof by expert testimony:

1. Daubert, courts judge admissibility of testimony. Judge the “gatekeeper” of good science. Majority. 

2. Frye, defer to recognized standards of scientific community. Cal.

3. Fed. R. Civ. P. favor admissibility of expert testimony. 

III. ALTERNATIVE LIABILITY

Joint liability: Both parties may be joined in a single suit. (Summers).

Several liability: each party liable in full to the (. 

Joint & several liability: If more than one person is a proximate cause of P’s harm, and the harm is indivisible, each D is liable for the entire harm. 

a. Alternative Liability: Ds jointly liable and shift burden. (Rst 433(b)(3), RstIII§28, Summers). 

b. Market share liability: Join Ds and shift burden, dividing liability among Ds by their share of the market. (See Sindel and DES litigation)

c. Enterprise Liability: Industry standards set by industry associations, liable for joint control of the risk. 

d. Concert of Action: Working together. 1) Tortious act in concert w/ others 2) knows others conduct is breach of duty and 3) gives substantial assistance. Rst 878.

Summers v. Tice

Hunters cross-fire and injure (. H: Ds jointly liable. R: Burden shifts to (’s to prove sole cause once ( has shown that together they were the sole cause. P: Shift to those situated to prove. Justice for (. 

Ybarra

Patient develops partial paralysis after an operation for an appendicitis. H: Apply res ipsa loquitur against all the doctors and medical employees. 

Problem 7: Unknown dog attacks child.

Contribution: Old CL, no right to recover against others. Most states allow joint tortfeasors to recover for contribution.

Comparative fault scheme: proportionate or pro rata contribution? Reasonable cap on settlement & only seek contribution if settlement applies to other. 

Doe v. Cutter Biological

Hemophiliac contracts HIV virus through clotting agent. H: Under Idaho statute, refuse to apply joint & several liability. R: Joint and several may be applied, absent a statute, against manufacturers of pharmaceutical. *blood shield statutes also limit. 



Uniform Contribution Among Tortfeasors Act 

(1955 from Uniform State Laws Commissions, representatives of each state)

- efficiency, right to contribution before judgment so can try together. but can't get money until paid more than pro rata share (here, pro rata not proportionate). If you settle, can't get contribution.  

CL: you released one tortfeasor, you released all. states responded by allowing contractual release of liability.

pro tanto - settlement reduces the total dollar by dollar;

 

pro rata - reduces by percent of responsibility.

IV. CONCURRENT & SUCCESSIVE

If not “but for” because of another cause that is sufficient and simultaneous, the actor is still liable. RstIII§27 (Dillon would be decided differently).  

Dillon

Boy electrocuted while falling to his death. R: Only responsible for the harm you caused. “But-for” cause extended only the few seconds before death. 

Kingston

Two fires join and burn (’s property. R: With concurrent acts, each is individually responsible for the entire damage. Burden on D to show no proximate cause. 

V. VICARIOUS LIABILITY

a. Masters, Servants, Independent Contractors: Master liable as “respondeat superior.”

i. Servant/Ind contractor decided by factors under RstII § 220: 

1) extent of control 2) distinct occupation or business 3) kind of occupation 4) skill 5) supplies provided 6) time 7) method of payment 8) regular business 9) understanding of parties 10) principal in business?

ii. Conduct & Scope of employment: authorized? If no, then -

1) Common 2) purpose 3) prior rltn 4) extent of work 5) scope 6) expectations 7) similarity b/w acts 8) supplied instrument 9) depart from normal act 10) criminal

iii. Increased willingness by courts to find vicarious liability. 

b. Other

i. Joint Enterprise: both liable if there’s 1) a K 2) common purpose 3) community interest 4) equal control. 

ii. Family Purpose: liability on the owner of the family automobile for harm negligently caused by other family members. 

 NEGLIGENCE

Negligence is doing something that a reasonably prudent person would not do or the failure to do something that such person would do. D’s conduct imposes an unreasonable risk upon another, which results in injury to that other.

PRIMA FACIE CASE

Duty: D’s legal duty to conduct himself according to certain standards so as to avoid unreasonable risks to others.


Breach: Failure to conform to that standard.


Cause: A sufficient causal link between the negligence and the harm (proximate cause)


Harm: Actual damage suffered by (. 

History: Negligence a retreat from early CL S/L for any action. Originally came from trespass and S/L… “trespass on the case.” Incorporated in American law in Brown.





Brown v. Kendall
Man pokes ( in the eye while trying to separate fighting dogs with a stick. H: Established the important of ordinary care negligence for recovery. Where the injury was unavoidable and the ( was free from blame, no liability arises. 


Theories: 

1) negligence from an evolving standard of morality to protect people, 

2) subsidy thesis - to protect and subsidize the industrial development in this country, 

3) realities of mass modern production and need for regulation, 

4) popular form of government by check through jury local control rationale.

I. REASONABLENESS STANDARD

a. The standard is that of a “reasonable man under like circumstances.” RstII § 283. 

i. empowers jury to decide reasonable

ii. objective standard under the circumstances

b. 
Modification: May account for age & experience (i.e. child), physical disabilities, but not mental disabilities, intoxication. Policy: Physical characteristics place people on notice. 

Superior knowledge: If D has a higher degree of knowledge or experience, they are must use that higher level. 

Carroll Towing

Boat drifts out and sinks while ( ashore. R: Learned Hand’s PxL>B formula. 

PxL>B involves a risk-utility analysis (cost-benefit backwards looking; risk-benefit forward looking). See Carroll Towing, RstII§§291-93. 

Louisiana Power

Man electrocuted in back yard when antenna hit an uninsulated transmission line. H: Despite their knowledge and ability to move the line, the placement was not an unreasonable risk by the power company. By PxL>B, high degree of harm but small risk. 

Weirum

Man killed while teenagers chasing radio announcer the Real Don Steele. H: ( had a duty to exercise reasonable care. R: Where ( creates a foreseeable risk that could cause injury by third parties, he will be liable for the negligent conduct of those parties. 

Emergency Situations: the “sudden emergency doctrine” provides that one in an emergency is not required to exercise the judgment of one acting under normal conditions. An additional circumstance, not a reduced standard of care. (Young). 

Young v. Clark





( rear ended ( after car pulled into lane further up. 

Critiques: Difficulty setting a forward looking standard for corporate behavior; assumes rational behavior and rational decision making.

Feminist critique: disagreement about standard of care of reasonable person. Say should be "conscious care and concern of a respectful neighbor or social acquaintance for another under similar circumstances."

Cost-benefit critique: Social costs, environmental costs. 

II. PROOF

a. Statutes and negligence per se: When a safety statute has a sufficiently close application to the facts of the case at hand, an unexcused violation of that statute by ( is negligence per se. (RstII§286, RstIII§14, Herzog). Shifts burden of decision to judge. *alternative approaches: evidence & Q for jury (Marin), rebuttable presumption.

Herzog

Car accident when ( was w/out lights. R: The unexcused violation of statute that applies to the facts is negligence per se.

Excused: unaware, attempting to comply, emergency, or compliance involved a greater risk of harm (RstIII§15, Tedla). 

Tedla

Pedestrians struck while walking along the wrong side of the road. ( assert contributory negligence per se. H: Excuse by exercising ordinary prudence. Flexibility. R: If statute codifies public norms and violation is to prevent the addressed harm, it is not negligence per se. 

Must apply to facts: Applies only when the statute was intended to guard against the very kind of injury in question. (Shyne). Purpose relevant.

Shyne

( paralyzed by bad chiropractic working w/out license. H: Violation of statute did not directly tie to injury. Dissent: Saw as negligence per se. NY followed case with a statute establishing as such. 


See also Gorris: Sheep swept off boat.

Compliance not dispositive: The fact that ( has fully complied with all applicable safety statutes does not by itself establish the he was not negligent. 

b. Custom: Although typically not conclusive, custom may be used to show the presence or absence of reasonable care. (Trimarco). Custom rests on homogeneity of knowledge, resources, and attitudes toward risk. 

Trimarco

( injured when shower door shattered b/c no shatterproof glass. H: Jury guided by custom to decide reasonableness. Scienter: knew or should have known of danger.

Not dispositive: Even where industry as a whole maintains a certain standard, jury may find that standard unreasonable.

T.J. Hooper

Coal tug lost at sea w/out a radio. H: Negligence despite widespread lack of radios. 

Helling v. Carey

( developed glaucoma after Dr did not conduct cheap test. H: Negligence despite custom. Courts determining customary standards rather than deciding from them. *notice? S/L?


Medical custom: trad local rule, now national. 

c. Res Ipsa Loquitur: Literally “the thing speaks for itself,” res ipsa creates an inference or presumption that ( was probably negligent. (RstII§328, Boyer. See Ybarra).  

*alternatives: shift burden, S/L, heightened duty of care. 

Factors: 1) No direct evidence of D’s conduct 2) exclusive control of D 3) ordinarily would not occur in the absence of negligence 4) D in the best position to discover evidence of negligence and 5) the P was not responsible. 

Boyer

( injured when bleachers collapsed. H: Apply res ipsa. R: Not necessary to show that evidence is only available to (. 

Direct evidence: Split. Some say no res ipsa if direct evidence (Shutt); others still allow despite evidence (Marrero).

Shutt

Display table falls on shoe store customer. H: ( could have shown evidence of negligence, so res ipsa should not apply. Rare occurrence not enough. Control - ( could have bumped. 


*Marrero – some direct evidence should not deny res ipsa.

Humphrey

Arrested drunk dies in custody. H: No res ipsa. Likely that another prisoner could have caused. If another under control, must have known of violent propensities. 



Exclusive control: extended where no showing of intervening cause. 

Escola v. Coca Cola

Exploding coke bottle. H: Res ipsa applies even though intervening time period when the instrumentality has not changed after it left (. Would not occur absence negligence. Traynor concurrence: Public policy argument for S/L with products. 

d. Special Relationships: Owes a duty of care to protect against known or reasonably discoverable dangers. 

i. Trespassers: Lowest duty. Refrain from willful or wanton conduct, artificial conditions RstII§339. (normal, child, criminal, discover/known). 

ii. Licensee: Present w/ possessor’s consent (i.e. social guest) (RstII§330). Duty to warn of known dangerous conditions. 

iii. Invitees: Invited public or business visitor (i.e. business visitor or land open to public) (RstII§332) Duty of reasonable inspection to find hidden dangers. 

Rowland

Water faucet breaks and injures social guest. H: Liable, even though only licensee. Categories not fixed. R: Where the landowner is aware of a danger, negligent for failing to warn or repair the condition. *Burke dissent. far out. 


Hazard: artificial, natural, activity


Harm: death or serious bodily harm, physical harm


Duty: intentional, willful or wanton, trap, warn, inspect, due care, no duty.

Attractive nuisance doctrine: Greater burden to protect children (RstII§339 “Artificial conditions highly dangerous to trespassing children.” Knowledge of children, unreasonable, discoverable. See Problem 15 and danger dock). 

Common carrier: Higher standard of care. 

Motor Vehicle operators: Lower standard of care. Automobile guest statutes. 

e. Limitations on Liability:

i. No Duty to Rescue: Generally no duty to rescue (See Genovese incident), but once begun, must proceed without negligence. Policy of preventing or dissuading other nonnegligent actors; making a promise to exercise care. 

Statutes: duty to rescue, able to recover costs, “Good Samaritan” laws. “easy rescues,” “little or no inconvenience,” need for clear, applicable, reasonable laws.

Reliance or initiated rescue:

Erie v. Stewart

( injured by train when watchman failed to warn. H: A duty ay arise out of reliance. R: A party who voluntarily assumes the duty to protect/rescue may be found negligent if, without proper notice, he discontinues his performance of that duty. 

Caused harm:

Tubbs

Passenger suffered additional injures after driver failed to assist her after accident. R: One who causes the injury has a duty to use reasonable care to prevent foreseeable additional injuries to the victim. 

Knowledge of foreseeable harm:

Tarasoff

Student killed after psychologist fails to warn of dangerous patient. H (Tobriner): Dr had duty to warn or take actions to prevent danger to foreseeable victim. Prosser on Torts: Duty not sacrosanct, sum total of policy. Balancing approach (PxL>B).

Clark dissent: Confidentiality issue. Addresses concerns over deterrence from treatment, prevent full disclosure, prevent successful treatment, and increased risk of commitment. 

*Split: threat of violence, disclosure, liability on both sides. Some statutes. 

ii. Proximate Cause: Two prongs: cause-in-fact and foreseeability. A policy consideration under which a negligent ( should not be liable for all the consequences of his act, no matter how improbable or far-reaching. RstII §§431-35.

1. Foreseeable Consequences: ( only liable for consequences that were reasonably foreseeable at the time the ( acted.

Eggshell skull: Liable for all extent of injuries.

Jury Q: Generally resolved by jury, screened by judge.

Negligence tied to harm: (tree falls on speeding train –no)

Ford v. Trident Fisheries

Man overboard drowned at sea. No rescue boat accessible. H: No cause. R: An act or omission is not regarded as the proximate cause if the event would have occurred without it. Nexus b/w negligence and harm. 

Lyons

Speeding truck collides with VW pulling out of parking lot, killing driver. H: Speeding not the legal cause. Deferential standard of review from jury finding. 

Probability: certainty, more likely than not, substantial possibility.

Medical malpractice: relaxed standards from early certainty requirement. “Loss of chance” when less than 50% (Falcon).

Weymers

Incorrect medical assessment leads to excessive injury. H: 30-40% chance of escaping harm insufficient. Refuse to extend Falcon. R: There is no cause of action for the loss of an opportunity to avoid physical harm less than death. P: deterrence, loss allocation.


Pure lost chance: recovery where less than 50%.


Proportional: % times total recovery.


Substantial possibility: less than 50%, but close.

2. Foreseeable Harm: 

Q: Was the ( within the scope of risks foreseeably created?

Palsgraf

Running for the train, X is pushed by RR employee. Drops box of fireworks which explodes. Cause a scale at the other end of platform to fall on (. H (Cardozo): No duty. R: “The risk reasonably perceived defines the duty to be obeyed.” Risk imports relation. Uses narrow foreseeability test as limit. 

(Andrew dissent): Not a duty Q – proximate cause. Broader view of duty to public at large. Functional limit for expediency w/out fixed rules. Practical politics > Approaching from injury. Jury Q. 

Rescuers: If reasonable, not negligent. *Exception for professional rescuers (i.e. fire fighters, police).

Solomon

Policeman not in uniform shot man coming to rescue. R: No contributory negligence as long as rescue attempt wasn’t reckless or rash. A: Apply risk v utility analysis. “Danger invites rescue.”

Tigris cologne case

Kids try to make scented candle and bottle explodes. Orbit of risk?

3. Foreseeable Circumstances of Harm:

Foreseeable intervening force:

Negent

Passenger struck while going to warn of accident. H: Original truck driver liable for harm. Liable for all consequences when intervening force is foreseeable. “bundle of risks.” Decided by jury. P: Don’t want people to shut down in emergency. 

Intentional intervention

Watson

Man throws match into pool of negligently spilled gasoline; blows up injury P. H: Intentional intervening cause breaks the causal chain. R: Intervening cause must be something so unexpected and extraordinary that in could not be anticipated. Diff under Rst3 > no exception for intervening criminal act.

*if intentional or criminal intervention reasonable foreseeable, no break of causation.


Statute and proximate cause:

Gorris

Sheep swept off deck after failure to keep in pens. H: Violation of safety statute not tied to harm. Must be proximate cause. 


Historical Development
Kinsman: Barges link up, block river at bridge, and cause flooding. Limit to geography, time, direct, PxL>B.

Polemis: Drop board and boat set on fire. If some harm foreseeable, liable for all harm.

Wagon Mound I: Spilled oil set fire and damages dock. Overrule Polemis and limit liability to foreseeable harm instead of “direct” consequences. 

Wagon Mound II: Same reasonable standard, but analyze under duty and PxL>B test. Reasonable person takes into account remote risks if little burden.

iii. Special Instances of Nonliability for Foreseeable Circumstances:

1. Mental & Emotional Harm: Only recovery if physical manifestations. *but some allow for just emotional harm. Early rule of no liability unless impact or contact (Mitchell). Current relaxing of rule. 

Waube

Mother witnesses child's death crossing hwy. H: No recovery b/c not in the “zone of danger.” R: Only recover if shock due to fear of immediate impact.*many court req’ physical symptoms as well.

Dillon

Mother witness death of child from curb. Cal SCt H: Case-by-case analysis under three part test: 1) location 2) emotional impact 3) relation to victim. Confine to shock following physical harm.

Thing

Mother arrivers after child in an accident and suffers emotional harm. H: Denies recovery under Dillon. Not present. Focus on intangible nature of negligent infliction of emotional distress. P: trauma. Should allow recovery; balance harms. 

Bowen

Wisconsin case finding no need for physical manifestations.

Norfold Western RR

May recover for stand-alone emotional harm from fear if tied to physical harm (here, asbestos).

Feminist critique of lack of recognition of emotional damages. Gender issues.

Burgess

Emotional distress of mother from the injury to delivered child. R: A physician providing care to a pregnant mother owes a duty with respect to the treatment provided for her fetus.

2. Injury to Personal Relationships: Generally states allow the spouse of an injured person to bring an independent action for his or own injuries (loss of consortium, etc.). Unwilling to extend to unmarried (Feliciano) and children (Borer)

Feliciano
Couple living together & suit for loss of consortium. H: Refuse to extend where not married. R: Unmarried person who are cohabitants may not recover for loss of consortium.





Borer

Children sue for loss from injury to mother. H: No extension to children. Policy: need to limit, public burden, no sexual loss, multiple actions. Mosk dissent: Sees as natural extension. Not intangible, double recovery theory already dealt with, nonsexual loss important. Small step forward from granting to spouse. 

3. Prenatal Harm:

a. Actions by Parents: 

Wrongful death. If born alive, nearly all courts allow recovery. If not born alive, split. Some establish at birth, others at viability (Werling), others w/out viability. See Wiersma. 

Werling

Wrongful death action for fetuses. H: Allow recovery. Draw line at viability. R: Parents may recover damages for an unborn fetus’ death prior to birth so long as it was viable. 

* Sandidge dissent: live birth good line: practical, greater expectations, other recovery. **relationship before birth, recovery insufficient. Q: Relation to abortion rights. 

Wrongful birth: Most courts, no recovery for healthy child. Some allow recovery for medical expenses and emotional distress. Split where healthy or not. Dissent allows recovery for all.

Fassoulas

Wrongful birth action. Parents have two additional children after vasectomy: one normal, one deformed. H: No recovery for normal child, but allow for special costs associated with other. R: No recovery for normal costs from a Dr who negligently fails to prevent birth. Policy – healthy. Dissent: Still burdened. 

b. Actions by Children

Split: some allow recovery by children, others limit under proximate cause. 

Turpin

Child born with hereditary condition after Dr negligently failed to warn of possibility. H: Allow recovery for extraordinary expenses by not general damages in an action for wrongful birth. P: life preferable to death. Compensating injure; deterrence. Mosk dissent: proximate cause functions as a limit. 

4. Purely Consequential Economic Loss: Traditionally no recovery for pure economic loss (Barber). Policy of avoiding open-ended liability. Majority now have retreated from strict bar. (i.e. fisherman may recover) 

Barber

Boat forced to discharge cargo at another pier after oil spill. H: No recovery for pure economic loss and inconvenience. Recoverable only upon showing of physical injury. P: Limit P class, limit scope, potentially disproportionate liability. Floodgate arg.


Contractors have a special duty to avoid foreseeable harm.


J’Aire

Construction delay to fix heat and air conditioning caused loss of business and profit. H: Allow liability. Approach as duty Q. Determine duty under six criteria and focus on trend in case law. But ends with foreseeability and nexus of harm with conduct. Special duty of contractor with foreseeable harm.

Modern approach: Award recovery where 1) injury was foreseeable 2) small class injured 3) conduct blameworthy

People Express

Dangerous chemicals escape from RR tank car resulted in evacuation by P commercial airline. H: Allow recovery where “particularly foreseeable.” P: Redressing harm. Compensation and deterrence. 

iv. Contributory Fault:

1. Contributory Negligence: Traditionally, one whose negligence contributes proximately to his injures is completely barred from recovery (RstII§463, Butterfield). 

*applies only w/ negligence. Not a bar w/ intentional torts. Same standards as negligence for D.

Last clear chance: If, just before the accident, D had an opportunity to prevent the harm and P did not have that opportunity, this last chance wipes out Ps contrib. negl. (RstII§§479 & 480, Davies).

Davies

P's ass killed by D's wagon on public highway. R: Ps negligence puts him in a dangerous position, but D discovers and fails to use due care to avoid injuring P, Ps negligence will not bar recovery. Policy – where possible to avoid harm, encourage.

2. Assumption of Risk: If P voluntarily consented to take her chances that harm will occur, at CL completely barred from recovery.

a. Express assumption: Explicitly agrees there will be no liability. Stands unless contrary public policy (unfair bargaining power, gross negligence or intentional tort, medical services, who able to prevent, other redress). Exculpatory clauses must be specific.\
b. Implied assumption: Implied where 1) knew of the risk and 2) voluntarily consented to bear that risk. 
Primary & secondary: Under primary, never a duty (i.e. foul ball at baseball game). Secondary, duty dissipates upon assumption of risk by P (i.e. ride with drunk driver). 

*Comparative negligence statute gets rid of secondary. 

Requirements: Must have knowledge and understand the risk, appreciate the magnitude, and then voluntarily proceeded and accepted those risks.

1. Knowingly

2. Appreciate

3. Voluntary

4. Unreasonable/Reasonable

Meistrich

Ice skaters falls on slippery ice. R: Assumption of risk rests on contributory negligence. 

Problem 23: Stranded woman takes ride with drunken man and injured in accident. Arguably issue of time frame; whether or not her decision to take a ride was reasonable. If she was unreasonable, then contributory negligence under Meistrich. If reasonable, then open. 

3. Comparative Negligence: Rejects contributory negligence bar and rather divides liability between P & D based on their relative degrees of fault. Majority of states have adopted. 

Assigning percentages: Nature of conduct, social value, deterrence, custom, harm related to common conduct, culpability, fairness. Rank parties against an average or an anchor. Assign points.

Shifting parts:

1. Basis of liability (intentional, willful wanton)

2. Type of P at fault (failed to mitigate? seatbelt)

3. Basis of allocation of damages (pure based on percentages; modified denies if P over 50%).

4. Calculating share of fault (unclear basis)

5. Joint and several liability (include?)

6. Contribution (allow?)

7. Last clear chance (most say no)

8. Assumption of risk (reasonable unclear, while unreasonable dealt w/ as a contributory part)

Problem 24: Car accident (stop sign, seat belt, bad breaks) dealing w/ comparative negligence and measure of damages.

Uniform Comparative Fault Act (1998) pg 422

1) Pure comparative. “Fault” scope includes negligence, S/L, unreasonable assumption of risk, misuse of product, and failure to mitigate.

2) Decide total damages. Assign percentages. Includes joint-and-several liability & right to contributions. 

3) Claims not set-off against each other unless express agreement.

4) Right to contribution included. W/ settlement, contribution only if 1) liability extinguished and 2) amount was reasonable.

5) Contribution may be enforced in separate action w/in 1 year. 

6) Release from liability means release from contributions.

RstTorts: Apportionment of Liability: Generic approaches

1) Joint and several liability (recover full from one D)

2) Several (individual D liability)

3) J & S with reallocation (share burden of absent party)

4) Hybrid w/ threshold % of comparative responsibility

5) Hybrid based on type of damages (Cal)

Knight

Personal injuries from a touch-football game. H: No breach so no recovery. In Cal, if reasonable or unreasonable, still assign percentages under comparative fault regime. R: Breach of duty only if intentionally injures or engages in conduct that is so reckless as to be outside the ordinary range of activity. 

v. Immunities: Although traditional categories, courts have moved away from all of these immunities. 

1. Governmental Immunities: Sovereign immunity, but certain suits allowed today under Federal Torts Claim Act.

2. Charitable Immunities: CL immunity for charities, school, and religious organizations. Most states have abolished.

3. Intrafamily Immunities: CL immunity with suits between husband-wife; parent-child. Most states have abolished. 

TRESPASS & NUISANCE

I. SUBSTANTIVE LAW

a. Trespass: Intentional interference with exclusive possession of property. 

1) intentionally enters 2) remains w/out a right 3) puts on object on or refuses to remove an object from property.

Archambault

House built over the property line. H: Absolute injunction and order removal (trespass as an analog to strict liability). Dissent: practical destruction of house a severe burden; wants to award damages. Looks at relative harms; balancing equities.  (Reminiscent of the Coase Theorem, but here law decides bargaining power). *size, intentional, costs, timeframe, interests; all considered by dissent, but traditionally straight injunction. *reciprocity of risk > person building in situation to survey.

b. Nuisance: Action to protect the Ps interest in the use and enjoyment of land. Closer to negligence, looking at reasonableness of harm and utility. 

i. Public nuisance: unreasonable interference with a right common to the general public. RstII§821B. Individual must suffer harm of diff kind.

ii. Private nuisance: a nontrespassory invasion of another's interest in the private use and enjoyment of land. RstII§821D.

Nuisance to trespass = negligence to S/L

II. APPLICATION

Airplane flights under nuisance, not trespass, to decide reasonableness.

Atkinson

Court applies nuisance law (v trespass) to small Beaverton airport. Privileged trespass for airlines under reasonableness standard. Remand for evidence of harm and reasonableness.

Weigh harms/utility w/ trespass

Davis

Allow damages for trespass of particles, odors, fumes, gases, smoke, and vibration from pulp and paper plant. Even though trespass, weighing harms and utility allowed. 

No liability when utility outweighs harm

Washchak

Gas and fumes from culm bank blacken house paint. H for D because not intentional and stated as not unreasonable. Balancing test. Dissent: discusses scope of harm > health, community, etc. 

Due care irrelevant. Continued intentional invasion, not weighing harm v utility.

Jost

Injury to crops claimed from coal burning. Judgment for P. H: Continued intentional invasion subject D to strict liability; no weighing test appropriate. Rigid approach.

Injunction if damages inadequate. Reject coming to a nuisance.

Crushed Stone

Harm/nuisance from limestone quarry. D given option to correct; then enjoin. H: Affirm in deference to judge and under a theory of strict rights against D's nuisance. Reject comparative injury and social value; reject coming to a nuisance application. 


Permanent damages in lieu of injunction. 

Boomer

Cement plant able to remain open upon payment of permanent damages. Tailored remedy for perceived social value of plant. Dissent: licensing continued wrong, inverse condemnation, unconst servitude on land. *environmental impact? no encouragement for advancement of technology?


Share costs where developer built near nuisance.

Spur Industries
Cattle feedlots offend new residents nearby. Nuisance claim. H: Each side bear partial costs for "coming to the nuisance." Flexible application of nuisance law. Dell Webb effectively inversely condemns. "might makes right"

STRICT LIABILITY

I. ANIMALS

a. Trespassing animals: Most states, owner of livestock or other animal is liable for property damages if they trespass on another’s land. Strict liability, even if exercise care. RstII§504.

b. Non-trespass liability: Strictly liable for non-trespass damage done by a dangerous animal (ferret, elephant, killer bees). 

i. Wild animal: Owners and possessors liable for all damages as result of "dangerous propensity." Scope of risk limited to harm from "dangerous propensity" characteristic of class of animals. RstII§507.

ii. Domestic animals: Strict liability only when owner knows or has reason to know of animal’s dangerous characteristics (RstII§509, dog bites before). RstII defines by custom, common categories.

Q: Must be owner or possessor.

Split: Private/public zookeepers. Private S/L. 

Moving parts: geography, environment, development; wild/domestic; natural/unnat.

II. ABNORMALLY DANGEROUS ACTIVITIES

a. Rule: Strictly liable for any damage which occurs while conducting an “abnormally dangerous” activity. RstII§519 (nuclear, explosives, crop dusting).

i. Six factors: high degree of risk; seriousness and likelihood of harm; possible elimination; is it common; is it appropriate; social value. RstII§520.

(liable)
Fletcher

D's reservoir floods P's mines. R: The person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril. S/L for all consequences. Extends from animal argument. 

Rylands: Distinguish natural use and nonnatural use of land. Liability with the second; assume risk.

(no liab)
Turner

Texas oil wells lead to escape of salted polluted waters and contamination. H: Limit liability to negligence. Claim that oil wells and results natural as a major industry; arid climate. 

*Geography and climate - contained water natural. Sociological perspective on resources. Use of land passive or active? encourage use and development? Pollution: arg for internalizing costs by S/L.



S/L not eliminated by due care.

Siegler

Victim dies in flames of gasoline explosion. Assert S/L as in Fletcher. Transportation of gasoline always dangerous; S/L. Concurrence discusses policy goals of allocating funds, limits of but-for and proximate cause.



S/L only for natural consequences. Not for “exceptionally sensitive” activity.

Foster

Blasting operation causes mink to kill kittens. H: Limit scope of risk and finds mink harm outside. Noise and vibration do not make activity ultrahazardous. An "exceptionally sensitive" activity may bar recovery.

b. Limitations: 

i. Contributory negligence no defense: Will not bar recovery.

ii. Assumption of risk: whether reasonable or unreasonable, a defense (i.e. agree to transport dynamite)

PRODUCTS LIABILITY

I. MANUFACTURING DEFECTS

a. Theories of Liability

i. Negligence: Early on, limited liability by privity. See Winterbottom. Courts and states later abrogated the privity requirement. MacPherson. Now, a bystander may recover if a foreseeable P.

MacPherson

Car collapsed, throwing P and injuring. R: The manufacturer of a finished product owes a duty of care and vigilance to the user of the product, even if not the immediate purchaser in privity, if reasonably certain danger if negligently made. Manufacturer responsible for the finished product.

ii. Breach of Warranty: A buyer may bring a breach of warranty action when the products are not as they are contracted to be. 

1. Express warranty: promises that the product will perform.

2. Implied warranty of merchantability: that product will be free from defects. UCC §2-314.

3. Implied warranty of fitness: that it will meet needs for particular purpose. UCC §2-315.  

Henningsen

Husband sues for consequential losses for injury to his wife in a purchased car. R: When a car is offered for sale and marketed, there is an implied warranty that it is reasonably suitable for use by the ultimate purchaser even if K says otherwise. Not limited by privity – responding to “demands of social justice.” A: Gross inequality in bargaining positions.  

iii. Strict Liability in Tort: One is strictly liable when the ( used as intended and injured as a result of a defect of manufacturer. Yuba Power Products. Evolution of doctrine through RstII§402A & New Rst: Products Liability.

1. RstII § 402A: (1) one who sells a product / in a defective condition unreasonably dangerous / to user of consumer / liable for physical harm / caused / if no substantial change in condition (2) S/L applies

RstIII Products Liability §1: seller or distributor liable / defective product / harm to persons or property / caused by the defect 

§2: Defective if / existed at time of sale or distribution / manufacturing defect / design / inadequate instructions or warnings or failure to warn-instruct. (a) manufacturing defect departs from design even though care used. 

§3: Inference of defect: Similar to res ipsa, product defect if incident of harm was kind that ordinarily occurs as a result of product defect and no other reason. 

§8: Used products: liable if no reasonable care, remanufactured.

§20: Seller a commercial seller, one who distributes a product, or combination of products and services.

§21: Economic loss: recover if 1) physical harm to P or 2) harm to another for whom P has an interest or 3) injures P’s property. See Saratoga case. If just the product, no recovery.

Cases: No recovery where only injury to product. East River Steamship. Can recover for other property. Saratoga. Allow for pure economic loss. Santor (applying S/L in dicta to an unsightly carpet). 

Three areas:

Manufacturing defects: S/L

Design defects: reasonable alternative design; risk-utility analysis

Failure to warn: close to negligence.

Timeframe: Life of a product from R & D; design; manufacture; market; injure; trial; appeal.






Manufacture defect > don't care what they know or knew.

Failure to warn > time of sale. operative time. anything the knew or should have know up to time of sale. 

Design defect > knew or should have know, risk utility test at trial. under negligence, risk v utility as design. If at trial, consider all earlier accidents before trial. 

(RstII says defect at time of sale. Risk utility test at sale).


State of the art defense: Q what level of investigation: any chance, any scholarly article, highest science, generally acceptable science, feasibility, commercial success. 

Modern: Some maintain UCC over S/L (able to recover for purely economic loss, longer statute of limitations, express promises).

Policy (a la Henderson): compensating the injured (s, spreading losses, forcing seller to make good on implied representations of safety, redressing consumer disappointment, deterrence, easing evidentiary burden, controlling wasteful accident costs.

b. Causation: Requirements of actual cause and proximate cause similar to negligence under UCC, RstII402A, and RstIII. (w/in foreseeable risks, no intervening cause).

RstIII §15 - Leave to states what definition of causation should be used. 

Union Pump

( injured when she slipped off a pipe while abating a fire. H: No causation. Outside foreseeable scope. R: Legal cause is not established if the D’s conduct or product only provides the condition that makes the P’s injury possible. Dissent: emergency continuing. Forces had not come to rest. Policy.

c. Harm: Under 402A, physical harm and property harm. If physical harm, § 21: Can recover economic loss if causes 1) physical harm to P or 2) harms another for whom P has interest or 3) injures P's property (See Saratoga case). If just the product, no economic recovery. 

Allow recovery in S/L for pure economic loss. Santor. None where only injured product itself. East River Steamship. Can recover for other property. Saratoga Fishing.

d. Affirmative Defenses: 

Contributory negligence not a defense as a failure to discover the defect, but voluntary and unreasonable assumption of the risk a defense. Comparative negligence may also be applied. See Murray. 

Misuse: For a number of years, a complete defense. (See UCC precedent, tied to intent). Now, misuse an element to consider with assigning fault.

Alterations: A comparative defense, not a complete defense. Modify truck (Hopkins v. GM: found defect by GM change in design, but also modifications/alterations).

Murray

( falls while installing an electric control panel. R: Comparative fault/causation allows for a proportionate reduction in recovery with S/L.


Three approaches:





1) compare fault (See

2) compare causation (see Murray)

3) compare both cause and culpability (Rst III Approtionment of Liability 8 factors: character & nature, reasonableness, extent, causal link, circumstances, state of mind).

RstIII: Apportionment of Liability §8: Factors include: character and nature, how unreasonable, failure to meet legal standard, causal connection, circumstances, state of mind. 

RstIII §17: Possible reduction of recovery by considering action of user (goes back to apportionment of responsibility). Comparative OK, but look to state law.

II. FAILURE TO INSTRUCT & WARN

Essentially an extra obligation placed on the manufacturer. §2 defective when foreseeable risk / harm could have been reduced / the omission of the instructions/warnings renders the product not reasonably safe (unlike unreasonably dangerous under 402A) This will not shield manufacturer from liability for a defective manufactured product or defective design. Risk v. utility considered. 

Sheckells
Motorcycle helmet fails at high speeds. H: No duty if open & obvious. R: There is no duty to warn of an obvious danger of a danger reasonably discoverable. 

Hoh Brewery: Generally no duty to warn against excessive use where open and dangerous, but here developed pancreatic cancer after 4 beers/day 4 days/week. 

Learned Intermediary: Warning generally needs to be given to physician, not the user. Same issues brought up with a sophisticated user.





MacDonald
Suit for damages from birth control. No specific warning for “strokes.” R: A manufacturer of birth control pills must warn consumers of the specific dangers tied to use. Policy weighs in favor of imposing standard (see also eye test case). User controls decision, limited physician influence. 


State of the Art defense: If neither knew nor could have known, no duty to warn. 





Anderson v. Owens-Corning

( contracted asbestosis. R: A ( may present evidence that a particular risk was neither known nor knowable at the time of manufacture and/or distribution (state of the art defense).

Labeling/FDA standards: Compliance not dispositive, only evidence in favor of reasonable efforts. Unless federal preemptions, which is a complete defense (i.e. cigarettes).


Unavoidably unsafe: Drugs, vaccines. Risk v. harm analysis. 

III. DEFECTIVE DESIGN

Definition: All similar products are the same and bear a feature whose design is itself defective and unreasonably dangerous. A variety of approaches: defect, unreasonably dangerous, not reasonably safe, risk v utility, combination, negligence, reasonable alternative design, shift burden of proof. RstIII §2 affirms risk-utility approach and reasonable alternative design. 

McCormack

Vaporizer causes third-degree burns to child. No warning and presented as safe for children. H: Liable. R: If a manufacturer knows or should know that the use of its product involves danger not obvious t the consumer in the use of the product, and the manufacturer fails to warn consumers of that danger, the manufacturer has violated his duty of due care to the consumer. Strategy: show that could have easily fixed.


Warnings not sufficient. Easy fix? Lack of safety features: If cheap easy fix, must do.

Uloth - amputated foot in garbage truck. R: Adequate warnings may be considered with negligence, but the do not absolve manufacturer or designer of all responsibility. Still risk for utility analysis. 

Q: Easy fix? a guard or a device?


Reasonable Alternative Design (RAD)

Troja

Circular saw cuts off finger. R: ( must present evidence that a reasonable alternative exist. See RstIII§2. 


Reasonable expectations: May be established by expert testimony. 

Heaton

Truck wrecks with defective wheel. R: Where a product fails in circumstances not familiar to the jury, a defect must be proven by evidence of what the reasonable expectations regarding the product are. Usually expert testimony. 


Consumer expectations (minority approach): 

Barker v. Lull: Construction site, getting lumber to floor 3. On slope, fork lift tips and dumps on P.  Arg: not more dangerous than expected. H: Two prong test. P may win on 1) consumer expectation or 2) risk utility where shift burden of justifying to D.

Potter

Grinders sue for injury from vibrating tools. R: In actions claiming design defects for complex product designs in which the ordinary consumer may not be able to form reasonable expectations of safety, the consumer expectation test applies to establish the products risks and utility, followed by a determination of whether a reasonable consumer would consider the product design unreasonably dangerous.

Soule

Wheel came back through floorboard and caused injury. 

Q: GM liable for enhancement or injury, or for whole? RstIII 16 > liability for increased harm. Q: When use consumer expectation test? Only where there really are consumer expectations (narrows Barker).

R: In establishing liability for a design defect in a complex product, the standard is the "excessive preventable danger" test, i.e., that the risk of danger in the design outweighs the benefits of the design. 


Recall: PL>B ; if initiated, liable if they don’t reasonably follow through. 

IV. STATUTORY REFORM

· Efforts to limit punitive damages to a multiple of economical harm (See Campbell/State Farm case)

· Caps on pain and suffering damages

· Creation of a number of defenses

· Abrogation of other funding

· Statute of repose (limit exposure)

DAMAGES

I. COMPENSATORY DAMAGES: The amount to restore ( to preinjury condition. 
a. Personal Injury: Requires actual injury, but include direct losses, economic losses, pain and suffering, and hedonistic damages.

i. Medical Expenses: recover out of pocket expenses for general costs and some unique. Necessary and reasonable costs.  Obligation to mitigate.

Reasonable believer approach

Williams

( injured in a car accident refuses blood transfusion as a Jehovah’s Witness. H: A factor, not determinative. Not a reasonable Jehovah’s Witness, but reasonable under the circumstances. R: A parties beliefs are one factor in determining whether the party acted reasonably to mitigate damages. Other approaches: must mitigate, or religious belief trumps. (Xn science cases)

Free services

Coyne

Physician receives free care from colleagues. H: Recovery limited to actual expenses and does not include the value of free services. Dissent: Undermines deterrence; incentive to accrue costs. D should not benefit.

Collateral source rule: Generally damages not mitigated on account of payments from sources other than (. P: Deterrence – forcing D to internalize costs. Offset by premium and costs of insurance? Most insurance providers avoid double recovery by subrogating tort recovery to insurance payout. 

Medical monitoring: Generally not without present injury. Some exceptions w/ hazardous exposure and necessary monitoring. 

ii. Lost Earnings & Impairment of Earning Capacity: Only one action, so recovery for lost earnings up to the time of trial and future diminution in capacity. Look at basic earning capacity, percentage of diminution, expected duration of injury, and life expectancy. 

Holton

Car accident. R: Even if the person’s salary hasn’t decreased, lost earning capacity is a question for the jury. 

Probability

Mauro

Increased risk of cancer by asbestos exposure. H: No liability for increased risk under reasonable-medical-probability standard. R: Prospective damages are recoverable only if they are reasonably likely to occur. *probable, substantial (<50), reasonable certainty, medical certainty.

Grayson

R: Damages may be awarded for predicted future losses based upon a talent if the damages are realistic and there was a genuine potential for success before the injury. 

Homemakers: May award as market value of services, subjective assessment, or opportunity costs. 

Children: Minimum wage, intelligence and skill. Students potential considered and performance. 

Adjustments: Reduce to present value (90 nominal is 56 net present value with some time period); consider inflation; rewards tax free and minority of courts reduce to post-tax.

iii. Pain, Suffering, and other Intangibles

Walters v. Hitchcock

Woman with hole in throat and colon interposition sues for medical malpractice and receives 2mill punitives. H: Affirm as not shocking. Defer to jury and court. R: Court will uphold as long as the award doesn’t shock the conscience. Dissent: Too high. Insult to economic system. 

Awareness: Q of when one in a coma. 

McDougald

Brain damage, coma. Separate damages for P&S and the loss of the pleasures of life. H: No separate categories. R: An ability to experience suffering is needed for P&S damages, and loss of the pleasures of life is not a separate category. 

Dissent: Wants loss of pleasures as a separate category. Remedies paradox of less recovery for greater harm. 

Statutory caps: limit P&S. *argue horizontal unfairness. 

b. Wrongful Death: At CL, cause of action terminated upon death. 

i. Survival statutes: allows for recovery for damages incurred prior to the death. (n.a. w/ instant death)

ii. Wrongful Death statute: provides for recovery of damages b/c of death. Damages: 1) punitive damages 2) loss suffered by surviving family members and next of kin 3) damages measured by pecuniary loss suffered by decedent's estate

c. Damage to Personal Property: Basic measure of difference between market value of property before the injury and value after. (*some cts limit to pre-accident value)

II. PUNITIVE DAMAGES

Punitive damages can be awarded to penalize a ( whose conduct is particularly outrageous. 

Negligence: Conduct was “reckless” or “willful and wanton.” In products liability cases, may be applied when a reckless disregard to risks. Multiple awards considered by courts but do not deny punitives. 

Zenobia

Asbestos exposure case and discussion of punitive damages. I: What do you have to prove? H: Actual malice. R: In a nonintentional tort action, punitive damages may be awarded only where there was actual malice, shown by clear and convincing evidence. A: Contains excessive damages; heightened standard; protection.  Dissent: Wants to keep old gross negligence standard (wanton or reckless disregard for human life). Proof difficult w/intent. Limits of evidence. Disincentive for reasonable.

Constitutional limits: A particularly large punitive damage award may violate the Constitution. No excessive fines under 8thA. "jarring to constitutional sensibilities" (Haslip) (considering a set of factors: relationship w/ compensatory damages, degree of reprehensibility, profitability, D's financial situation, costs of litigation, other fines or sanctions, other civil awards). Recent State Farm case (holding large punitive award unconstitutional where not sufficiently related to compensatory damages by single digits); See also BMW (grossly excessive). *Policy - det appropriate behavior.

Typically not above Ds net worth. 

Policy against allowing parties to insure against punitives. 

Typically not subject to joint & several liability.

Statutory limits: some approach as a multiple of compensatory; other as a numbers cap. 

Policy: Retribution and deterrence.  

DEFAMATION

Requires 1) publication to a third person 2) understood as defematory 3) allegation of falsity 4) causation 5) damages. 

Libel / slander: Libel is defamation in written or printed form. Slander is oral defamation. 

3 categories of Ps: 1) private 2) public official 3) public figure. Actual malice req'd for latter two; negligence sufficient for private. 

Invasion of Privacy

Prosser gives 4 categories: intrusion, public disclosure of private facts, false light in the public eye, appropriation. See RstII 652A-E.

Intrusion

Highly offensive intrusion into a private Ps life/ intentionally or negligently / causation/ damages may be just emotional / if highly offensive to a reasonable person. (i.e. physical intrusion, eavesdropping, unwanted telephone calls, excessive surveillance, sexual harassment).

Hamberger

Listening device in P's bedroom. R: The intrusion upon one's physical and mental solitude or seclusion is a tortious violation of his right of privacy. *trespass? not nec physical invasion; negl lower than intent. 

Ex: Repeated unwanted phone calls. Liable.

Ex: Photo of drunk. No liable. 

Nader

Alleged intrusion by intimidation of Nader. R: Privacy is invaded only if the information sought is of a confidential nature and the D's conduct was unreasonably intrusive. Arg: multiple activities; sexual sollicitations. 

Public disclosure of private facts

652D: One who gives publicity to the private life of another / liable / if / highly offensive to a reasonable person / and 2  is not of legitimate concern to the public. Causation & harm, emotional sufficient (i.e. humiliation). 

Diaz

Transexual serving as student body Prez. 

Elements: 1) public disclosure 2) of a private fact 3) which would be offensive and objectionable to the reasonable person and 4) which is not of legitimate public concern. R: To prevail in an invasion of privacy action against the new media, a P must prove the facts were not newsworthy. Q: Compelling public need test; burden of proving newsworthiness on P (social value, dept of intrustion, how public?)

Ex: Debtor writes employer. NoL. 

Ex: Public display of debt by B. L.

Florida Star

Publish info on victims of charged rapist and robberer; info found in police report. H: No liability R: If a newspaper lawfully obtains truthful info about a matter of public significance, then state officials may not constitutionally punish publication of the info, absent a need to further a state interest of the highest order. *state specific. 

Dissent: no public interest in publishing names, addrresses, phone #s. Policy goals of protecting privacy balanced by speech unencumbered by tort law (a.k.a. free). 

False Light

Liabile if / false light offensive to reasonable person / had knowledge of or acted in reckless disregard as to the falsity of the public matter. *why IIED insufficient? may overlap (contr to Rst3 products defect). address diff types of conduct.  

Godhehere

Paper repeatedly criticized competnce of law enforcement work by Godbehere while sheriff. R: There can be no false light invasion of privacy action for matters involving official acts or duties of public officers. 

COMMERCIAL TORTS: MISREPRESENTATION

Spectrum > intentional misrep, negl misrep, and unintentional S/L.

Products

Innocent misrepresentation by seller> RstII402B > engaged in the business of selling chattels / advertising / to the public / a misrepresentation / of a material fact / character or quality of a chattel / sold by him / liable for physical harm to a consumer / caused by justifiable reliance upon misrepresentation / even though not fraudulent or negl / w/out privity.

 
*dist from securities class actions > need to show reliance. securities: fraud on the mkt. 


*dealt w/ by statute, getting rid of need to prove reliance. 

Ex: stone shatters car window, bought on reliance. S/L.

Ex: hair destroyed by home permer w/ guarantee. S/L. 

Commercial

disclosure/nondisclosure; action/inaction; deceit; pecuniary loss (make whole or benefit of the bargain); justifiable reliance of misrep. RstII §525. See also RstII §§525-549

Fraudulant misrepresentation (deceit): burden was upon P to prove all the esential elements: 1) that a representation was made 2) concerning a presently existing material fact 3) which was false ) which the representor either a) knew to be false or b) made recklessly, knowing that he had insufficient knowledge upon which to base such representation 5) for the purpose of inducing the other part to act upon it 6) that the other party, acting reasonably and in ignorance of its falsity 7) did in fact rely upon it 8) and was thereby induced to act 9) to his injury and damage

…or... 1) misrepresentation by the D 2) scienter 3) intent to induce reliance 4) reliance/causation 5) justifiable 6) damages.

Recovery: Out of pocket / Benefit of the bargain > pecuniary losses, no emotional harm recovery.

D's representation

Adams v. Gillig

Sold property after told of other use. Intent to build car garage. R: Any K induced by faud as to a matter material to the party defrauded is voidable.

Vulcan Metals

Sold vacuum cleaner production claiming they were "prefect." H: Claims custom to represent as perfect. Action for deceit lies on opinions. (compare w/ TJ Hooper) R: An opinion is a fact, and when parties are so situated that a buyer may reasonably rely upon the expression of a seller's opinion, the fact that it is an opinion is not a defense to an action in deceit; but, there are some statements that no sensible man takes seriously.

Swinton (1942)

Sold house w/out informing of termites. H: No duty to disclose w/out request. R: There is no liability for bare nondisclosure.


*later establish affirmative duty to disclose the presence of termites.

Ingaharro

Omitted info on problems w/ water supply. R: Negligent misrepresentation cannot be based on an omission to inform.

RstII538 Misrep opinion > functional approach.

Fraudulant nondisclosure > Swinton, Obde, Ingaharro. Duty where fiduciary, subsequent info, action, basic facts, knowledge of subseq trans. fairness consid (See p 931).

Scienter, negligence, S/L

Derry v. Peek

P bough shares in co based on prospectus. Co failed. R: there must be proof of fraud to sustain an action for deceit.

 International Products

P insured goods that D told were at the wrong dock; destroyed by fire. H: Liable. R: An action for damages for negligent misrepresentation will lie where the speaker owes a duty to give correct information. 

Johnson v. Healy

Like Peavyhouse. Foundation of home cracked and sewer lines broke. R: where repair would result in unreasonable economic waste, a limitation of an award of damages in a breach of warranty case to the diminution of value is proper.

Exam: Three sections

1: Multiple choice/pick the winner (10-15)

2: Short answer, policy - pattern jury charge.

3. One fact situation: pick issues, argue both sides, conclude. 

Approach:

1. What tort?

2. Defenses?

3. Damages?

Jury Selection

Jurors decide cases based on their belief system. Local. Jury selection fundamental in any area of the law. A deselection process. Purpose - get rid of unfavorable jurors. Opening up about yourself comforts jurors... they open up. Perform behavior you want to see.

Tools:

A. Facts

B. Charge (she shows Qs to the jury)

C. Complaint

D. Law (standards for how to discharge unfavorable jurors. out if biased/prejudiced)

E. Knowledge of judge

Figure out why you're going to lose your case. Know weaknesses. 

Up front about weakness, biases, and prejudice.

Formula

A. Power statement (bumper sticker material... threes)

B. What case is about

C. Bias/prejudice (=leaning)

D. Law

E. Weakness - scaled questions - visual aids

F. Damages - (always problematic) yeah,buts

G. Ending (decondition

H. End strong

Jury Instruction

Pg 331: Use language, facts, scope, positive/negative. 

Will ask for court instruction - neutral language. Allocating decision to jury. Try not to advocate in instructions. Tightly worded charge.

Function of Tort Law:

Posner -

Marxist critique (Abel) - keep down the masses. Workers compensation avoids large torts claims. Unfairness - does not distinguish between injured (violinist loses a finger). In some states, can get around workers comp if intentional.

Law & economics: Measure risk against utility. Margins, not cumulative. Maximize benefit (philosophy - Benthem: sacrifice individual for social good). Graph marginal cost against marginal benefit, seek efficiency. In Vosburg, costs only. Should not encourage activity. Coase theorem - Baker w/ glopity-glop machine and doctor's office. Economics looks at allocation, independent of distribution.  

Corrective justice (Rawls/Kant/Fletcher) - fairness, reciprocity, distributive justice. Fletcher looks at reciprocity of risk - innocent victim of unexcused nonreciprocal risk created by D.

Purpose of Tort Law: 

Instrumental - deterrent, efficiency, compensation. 

Noninsturmental - punishment, fairness, reciprocity.  

Impact behavior; Spread losses; Avoid unjust enrichment to parties. 

Theories of law and behavior:

Legal formalism - law derived from formal rules.

Legal realism - the law is whatever the judge's say it is

Sociological jurisprudence - where do judges come from, what factors, influences

Reasoned elaboration school -subject to influences but constrained by rules and needs of opinion. 

Critical race theory

Feminist jurisprudence.

Chart:

Intentional

Wilful & wanton

Gross negligence

Negligence = reasonableness

Conscious care/concern

Strict liability

9-11 Fund:

Airline need for protection.

1.5billion insurance on each airline; x3 =4.5 billion. Sue in SDNY.

Reduced by collateral source. 

Pt of reference > welfare safety net or a  replacement for the torts system. 

Particular protected companies...

controversial w/ collateral source.

Airline : want immunity or limited liability, otherwise shut down. Liability: security measures, reinforced locked doors (look at Europeans.. should have complied). Airlines arg > no duty to people on ground. Intervening cause, criminal act. 

ATLA > want compensation. 

Q: aspiring cellist dies; loss of consortium; discount for present value; structured settlement or lump sump; collateral source rule. 

Three options: 1) file claim before S.M. Ken Feinburg 2) file suit in SDNY with 1.5 billion/airplane limit 3) Ness Motley suits. 

1) compensatory damages: medical Past/Future; income p/f; worth? goal of compensation or allocation?

fundamental I of whether to extend tort law or establish alternative fund.

set valuation of worth indep of age/income

problem: collateral soure rule pushes secured claimants towards litigation.

Feinberg: views as safety net. not tort law replacement. limit mostly to wrongful death. income, age. flat amount for P&S (minimum). De facto cap of 7 million; median 1.7 million. uses collateral source rule, w/ exception of charities.

2) 62 people opting out, people on planes. 100+ paid out. Majority undecided. (incentive to opt out if high collateral source; but diff duty barrier) 

3) 1400 suing, class actions. Behavioral component beyond monetary compensation? Day in court. Seeking information > what happened? why? how to prevent in the future? psychological assistance. Process value.  institutional and community support. Fund perpetuates a limited view of  remedies. Seeking alternative remedies, but ...


From silicone-get breast implant cases > seeking closure, responsibility, accountability. Exxon-Valdez > wanted an apology, but faced with an adversarial co.  

REVIEW

S/L for products liability.

Timeframe for development: generally a risk v utility (sim PL>B) analysis. (RstII places analysis at time of sale)

Categories: 1) manufacturer (S/L) 2) design(RvU) 3) failure to warn/instruct (negligence)

Test: scientifically knowable, generally accepted, commercial foreseeability, custom. (Rst weighs in with reasonable alternative design. Higher standard with failure to warn)

Role of evidence: admissible, affirmative defense, element of P's case.

SL v negligece: Fixes costs and allocation. 

RstIII > 

· change w/ drug utility for all classes, not just class impacted. 

· changes w/ used products

· not reasonably safe (from unreasonably dangerous).

Torts facilitates a fair reciprocity for risks. Raises predicted marginal benefit to a reasonable standard. 

Final Review:

Uniform Coparative Fault Act (p 422)

A injured by B, C, D.

20,000 damages. A settles for 2,000.

A  40%   (8,000)

B  30%   (6,000)

C  20%    (4,000)

D  10%   (2,000)

Subtract A portion and full equitable share of B (6000). Remainder of 6,000. C & D joint & severally liable for 6,000.


(statute based on equitable share model. if pro rata, subtract A's proportional liability (?), then divide remainder equally b/w parties. If pro tanta, would only subtract 2,000 not 6,000. Under pro tanto, C&D J&S liable for 10,000). 


moving parts: pure comparative or modified (can't recover against less prop liable D) 51%; distribution based on ES, pro rata, pro tanto; liability J&S, several; right to contributions. Different tracks > a-f. 


policy: disincentive to settle. 


Here, equitable share unless insolvent. Then all share. *if C paid in full, right for contribution from A.

RstIII 6: Negligence. Caust in fact. Do not use proximate; refer to "scope of liability." 

PxL analysis

Duty (Judge det duty)

Breach (jury weighs as "reasonable person")

Cause (PxL w/ foreseeability/causation)

Harm (none)


Defenses


Damages

Products>

defect > unreas dangerous > RAD

Assumption of risk:

3 kinds: negligent; consent; one appreciating the risk knowingly, voluntarily, and reasoably encounters the risk (courts split: include as part of comparative in black box for jury, or a complete bar to recovery. trend towards comparative). unreasonable > complete bar.

last clear chance - (folded into comparative negl)


goal oriented; structure instructions for jury and direct.

