Goals of Tort Law:
1) Idealistic


a) Deter misconduct


b) Compensate victims/spread the loss


c) Internalize the costs to the cause


d) Set community standards via the jury


e) Avoid breaches of the peace (sue rather than assault)

2) Individual Justice


a) Punish wrongdoing


b) Satisfy/compensate victim


c) Do justice (restore the balance)

3) Cynical


a) Pay lawyers


b) Help the insurance industry
I) Sources of judicial authority


A) Precedent



1) The holding in previous cases, not the dicta



2) Controlled by the hierarchy of the courts (stare decisis)


B) Analogy

1) Cases similar to this one but with different facts, not necessarily binding like precedent but can be instructive


C) Policy

1) Torts law is about redressing wrongs, public policy can often have a significant impact on how a particular claim is decided


D) Fairness



1) No binding power, purely persuasion, but it is also a central goal of torts

2) Especially true in strict liability cases where one of the central goals of SL is fairness to injured victims


E) Hammontree v. Jenner (Cal. App. 1971)  (see these issues in action)

1) Jenner was driving, had a seizure and crashed his car into the bike shop where Maxine Hammontree was working

a) Plaintiff argued that because Jenner knew he was epileptic, even though he had not had a seizure for years, he should be held strictly liable for his actions ( he presented an unusually great risk

2) Precedents sited

a) Maloney v. Rath – (plaintiff argued that violation of safety provision [faulty brakes] should make defendant strictly liable for injuries inflicted ( court refused strict liability) – this court also refuses to impose strict liability 

i) Court sites dicta of argument that imposing SL without a scheme for implementing it would be a judicial nightmare and that only the legislature should exercise this sort of power

b) Driver “seizure” type cases – historically drivers were not held liable when they were suddenly afflicted and lost control of their vehicle



3) Analogies

a) Products liability cases – SL is imposed as a cost of doing business, basically to provide insurance to customers and to spread cost to those best able to defray it ( Jenner is not like a business, he has little ability to spread costs



4) Policy

a) Even if SL were appropriate here to spread costs the application would be too difficult to implement (e.g. multi-person accidents)



5) Fairness

a) Against – O.W. Holmes – unfair to impose strict liability on people if they have taken no action

b) People taken suddenly by an accident should not be punished because of that, they are no more culpable than the person injured

c) Posner – people should not be dissuaded from making reasonable choices by strict liability


F) Why was Hammontree arguing strict liability instead of simple negligence?

1) SL means plaintiff is not required to show negligence in the actions, taking the action at all was negligent under SL

2) In a negligence regime she would have to show that Jenner acted negligently when he decided to drive


a) Driving is a vital activity, unlikely to win by arguing driving was negligent

b) Strong evidence that this attack was unexpected and unforeseeable, therefore difficult to argue negligent for not foreseeing it

II) Vicarious Liability (respondeat superior)


A) Form of strict liability – employers are strictly liable for the torts of their employees/agents

1) The employee still must be found guilty of a tort so there is fault, but the employer is generally not directly at fault



2) Legally employer could then recover costs from employees ( never happens


B) Why vicarious liability?



1) Essentially a form of employer provided insurance for employees



2) Encourages employers to hire competent employees and train them properly

3) Employer benefits from the enterprise and should pay for damages it causes (close to a standard SL argument)

4) Employer is the deepest pocket


C) Boundaries

1) Scope of employment – employee must be working within the scope of their employment

2) Ostensible authority – if employer holds someone out to be their employee, even if they are not, the employer is vicariously liable for their torts

3) Non-delegable duties – employer is responsible for the person’s actions even if they are not an employee or held out to be one (i.e. independent contractors ( employers is still liable for injuries cause by work done by an independent contractor)


D) Cases

1) Christensen v. Swenson (scope of employment issue – security guard went to get lunch and got into a car accident on the way back)


a) Court applied a three prong test to determine scope of employment



1. Employee’s conduct was of the general kind employed to perform




- Testified part of job was to “see and be seen”

2. Conduct must occur substantially within hours and bounds of the employment

-Happened during unscheduled lunch break en route back from the only available food source in the area

3. Conduct must be motivated by the purpose of serving the interests of the employer


-“happy employee” idea

2) Baptist Memorial Hospital v. Sampson (ostensible authority case – doctors were independent contractors not employed by the hospital but providing emergency services)


a) Court found doctors truly independent contractors


b) Hospital did nothing to affirm the perception that the doctors were employees

c) Plaintiff could have argued (but didn’t) that the claim the hospital was full service and the doctors were present conveyed the impression they were employees

3) Maloney v. Rath (non-delegable duty – negligently repaired brakes led to an accident)

a) CA supreme court held that defendant was liable for the improperly repaired brakes, he could not delegate the maintenance to another ( however, the mechanic was liable to the defendant for negligent repairs and plaintiff could recover damages from him (so, use a solvent mechanic)

b) Similar case in NH – court held defendant was not liable for the negligence of the mechanic, the repair required expert knowledge/ability a defendant could not reasonably be required to possess
III) Negligence

A) History

1) Brown v. Kendall (Mass. 1850) (defendant struck plaintiff in the eye while winding up to hit dogs with a stick to break up their fight)


a) Trial judge gave a strict liability instruction but was overturned


b) Appellate judge set a “reasonable person” standard for negligence

c) The reasonable person exercises ordinary care in their actions ( if a defendant fails to exercise ordinary care they are negligent

d) This opinion also established that the burden was on the plaintiff to show a breach of ordinary care ( plaintiff has to show what the defendant did wrong


B) The Reasonable Person



1) Purely objective test – what society says you should have done




a) No consideration of motive, mental state, etc.

b) Essentially establishes a minimal level of acceptable conduct, fall below and you are negligent



2) No consideration for mental/physical impairments, still held to the societal standard

a) Some substantial physical defects are taken into account (we don’t require a blind man to see for example)

b) Clumsiness and stupidity get you no where

3) Children are held to a lower standard – they must act as reasonable kids of similar age ( courts may even make a unique standard for a particular child

a) EXCEPTION: children engaged in adult activities ( here they are held to the adult standard

b) Parents are not vicariously liable for the torts of their children, but they can be held negligent for not properly supervising them



4) Justifications for objective standard




a) Best way to be fair ( everyone held to the same standard

b) Creates predictable standard that encourages everyone to behave at a minimum acceptable level

c) May serve a moralizing function

d) A subjective standard could lead to chaos ( difficult for juries to apply in various situations


C) Due or ordinary care (how to be careful)

1) Standard: reasonable people do not take unreasonable risks ( therefore an unreasonable (negligent) risk is one a reasonable person would not take

a) Emergency caveat: we do not require people to exercise due care during an emergency not of their making, just reasonable judgment

2) The Hand Formula: ways to determine what the standard of care is


a) B = burden, P=probability of harm, L=magnitude of harm


b) Three cases



1. B>PL – burden is too high, no liability, not negligent to take the risk

2. B=PL – burden and potential injury equal, no negligence to take the risk, but the cost of doing so (liability) is the same as the cost of preventing the injury

2. B<PL – here lies tort law, burden is less than the likely harm so to not undertake the burden shows negligence

c) Types of burdens: cost or precautions, reduction in production, giving up other actions, stopping the activity, employing more people to ensure safety, limit accessibility, increase cost of product/activity, etc.

d) When to measure the burden: reflects experience, as time goes on we are better informed about potential harms and their likelihood ( most relevant time to evaluate the formula is at the time the harm took place

e) Burden also speaks to the utility of an activity ( the less useful the activity and the more dangerous it is the more likely society will be to approve of a high burden



3) Coase’s economic argument (according to Posner)




a) Proposes economic efficiency for determining burdens and liability





i) If burden is low it’s better to accept it than risk liability





ii) If burden is high then liability may be cheaper

b) In absolute terms one side or the other will pay for the outcome (e.g. train line and farmers: train can put on spark arrestor to reduce fires [if B is low enough they will do this to avoid liability] or the farmers can lobby the trains to do this to avoid fires, or simply recover their losses ( whatever the ultimate costs they will be paid by someone ( tort law decides who carries those burdens) ( Train causes 1000 in fire damage, spark arrestor to stop fires costs 500 so either train company can spend 500 to save 500 or farmers can spend 500 to save 500 ( any way it shakes out spending the 500 for the arrestor makes the most economic sense – it’s the law that decides who should spend that money, though

i) Brings in the problem of free riders ( those who receive benefits but do not shoulder any of the burden

c) The Hand Formula and negligence balance these considerations

i) If burden is higher than risk then no regime will ever lead to stopping that risk



4) Cases:




a) Carroll Towing (barge breaks lose in the harbor, damages other ships, etc)

i) B – having the barge manned at all times, bargee should only be gone for short periods, or more bargee should be employed

ii) PL – moorings coming lose, risk to other ships, how busy harbor is, potential injury a lose barge can cause

iii) Absence of this bargee (21 hours) was unreasonable – B<PL

b) Adams v. Bullock (eight year old was electrocuted when he accidentally touched a wire to the overhead power lines of a trolley)

i) Cardozo says the injury was totally unforeseeable: wire was hard to reach and no similar accident had ever taken place

ii) Burden of precaution – couldn’t insulate the wires, no trolleys (they had social utility), underground wires (couldn’t work), posted warnings (not likely they would have been heeded)

iii) Cardozo says there is no evidence defendant was negligent – B>PL




c) Bolton v. Stone (the cricket ball case)

i) Cricket balls had only been hit out of the pitch six times in its history and no one had ever been injured before ( PL was very low

ii) Potential burdens: higher/longer fences, stop playing, buy up adjoining land ( all very high, probably not warranted

iii) Lord Reid argues that once a substantial risk exists continuing the activity is negligent regardless of burden ( NOT the prevailing view of negligence which balances burden and risk or harm


D) Extraordinary Care



1) Sort of disguised strict liability

2) If an activity is very dangerous someone is supposed to exercise “extraordinary care” but is that activity is so dangerous the heightened level of care is simply the ordinary level of care for that activity ( to do less would be negligence


E) Roles of Judge and Jury



1) Mechanisms for constraining juries/verdicts




a) Instructions




b) Summary judgment/directed verdict/j.n.o.v.

i) These are difficult, they basically say there are no questions of fact, only questions of law and they are for the judge to decide




c) New trial




d) Arguments of the lawyers




e) Appeals




f) Evidence entered/arguments allowed/witnesses that testify



2) Goodman (killed by train at level grade crossing)




a) Plaintiff argued railroad was at fault and driver not negligent

b) Supreme court ruled that driver was contributorily negligent and railroad had no liability (driver should have gotten out of the car and looked around before crossing) ( should have been a directed verdict for the defense

c) “Goodman Rules” – O.W. Holmes envisions judges being able to create a set of rules, after much experience, that they can apply in any sort of case to determine what the outcome should be, thus doing away with the need for a jury ( the judge is the final arbiter of appropriate conduct



3) Pokora (another grade crossing, lots of tracks)

a) Summary judgment for defendant at trial, upheld on appeal based on contributory negligence and Goodman

b) Cardozo rejects the idea of a driver getting out of the car and looking around ( could be more dangerous, no evidence that it would actually improve safety, train could come along while he was getting back into his car

c) Should be no summary judgment ( jury should be given the opportunity to determine if the plaintiff and defendant acted appropriately in the situation



4) Andrews (injured by briefcase falling from overhead bin)




a) Plaintiff argues that warning about danger was not sufficient

b) Court made summary judgment for defendant stating that plaintiff failed to show evidence of negligence (he argued they could have used netting, but this was not a standard technique used)

c) Judge Kozinski argued that in cases with a question of fact (would netting work/be inconvenient) it should go to the jury as the triers of fact



5) Woman hit by baseball




a) Claimed school district negligent for not putting up longer fences




b) Judge entered summary judgment for defendant (upheld on appeal)



6) “Goodman Rules”




a) Would lead to uniformity (everyone knows the rules) and expediency




b) Judges are likely more accurate than juries, and more consistent

c) The rules never develop and we stick with a jury system ( better able to adapt to changing views of behavior and societal standards of conduct


F) Custom



1) Custom for an activity can be used as a guiding principle by juries

a) Not always a defense, but can help to show that activity was not negligent


i) Whole industry could be operating unsafely

b) Breach of custom is almost always considered proof of negligence

i) Might not be the case if defendant can prove their way was superior to the precaution imposed by custom

ii) Sometimes a custom is too burdensome and small businesses cannot afford it (weak argument)

iii) Sometimes defendant can show the custom didn’t improve safety anyway



2) Why wouldn’t market forces compel operators to act more safely




a) Collusion: they chose not to act more safely

b) Consumers won’t pay for greater safety so businesses have little incentive to offer it ( legal pressure is what generally forces businesses to improve safety

c) No incentive to protect third parties, they never add to profits or costs



3) Trimarco (non-tempered glass in shower enclosure led to severe cut)




a) Custom was not to replace all regular glass with tempered glass





i) Broken glass was replaced with tempered glass

b) Defendant admitted to offering to replace glass for anyone on request so replacement was not too high a burden

c) Custom was not adequate to promote safety therefore no defense


G) Statutory Violations



1) Plaintiff can argue violation of a statute is negligence per se

a) Only applies to safety statutes (driving with an expired license is not negligence per se if you get in a car accident)

b) The statute has to be directed towards the sort of harm caused (shackled sheep case ( statute was about preventing disease not about stopping the sheep form being washed overboard)

c) There may also be no connection between the injury caused and the statute violated so there can be no imputation/contribution of negligence

d) Finally, there are excuse cases: the statute was for safety, the defendant violated it, but they had a reason to or following the statute would have been more or equally unsafe

These can cut both ways to prove negligence or contributory negligence

e) 2nd Restatement § 286 says the court may adopt legislative statutes as the standard of care if they are intended to:


a) Protect a class of persons including the plaintiff


b) Protect the particular interest being invaded


c) Protect the interest against the harm caused


d) Protect the interest from the hazard involved

-The statute can be used as the standard of due care if it is intended to protect the plaintiff from the type of harm caused



2) Compliance with statute is not a defense against negligence




a) Statute reflects a floor for conduct, but higher requirements can be imposed

b) This view is in conflict with the idea that statutes reflect the careful reasoning of the legislature in crafting the standard of conduct


i) Compliance with some federal statutes is a defense to negligence



3) Cases

a) Martin v. Herzog – Herzog came over center line of road and hit Martin – Cardozo observed that the fact that Martin did not have his headlights on was evidence of negligence per se (statutory violation) therefore he was contributorily negligent and no recovery

i) Court can adopt criminal statute as a measure of due care since it reflects the will of the community

b) Tedla v. Ellman – junk collectors walking in the wrong direction on the side of the road (in violation of statute) – statute was a safety statute but violation was allowed because there is no evidence that obeying it would have made them safer and it might have been more dangerous (more traffic on that side of the road) ( violation of statute creates a presumption of negligence that plaintiffs must then rebut


H) Proof of Negligence



1) Three categories for the jury:




A. Yes – jury could reasonably find for plaintiff

B. No – facts don’t support negligence (directed verdict for defendant, letting it go to the jury would be pure speculation)

C. No, but shift the burden – defendant knows something more and should be forced to reveal it

-A cases should go to the jury, B case should be directed verdicts for the defendant (letting it go to the jury would be mere speculation) C cases should probably be directed verdicts but there’s something for the jury to think about



2) Cases:

a) Byrne v. Boadle (flour barrel case) – A type case – defendant argued that there were many explanations for how the barrel fell but court says the most likely explanation is negligence on the part of the defendant

b) Larson v. St. Francis Hotel – B type case – chair fell out of hotel window, most likely explanation was a guest threw it, no liability

c) Ybarra v. Spangard – C type case – plaintiff sued everyone involved with his surgery since he couldn’t tell exactly who was responsible ( should normally be a B type case but the defendants know something about the liability so the court shifts the burden to them to force them to disclose or be held liable

i) This is a res ipsa loquitur type case ( some negligence must have taken place, defendant has to explain why it didn’t or who did it

ii) Really a miss use of the plain meaning of res ipsa, the case does not speak for itself

ii) Court argues three conditions for res ipsa

1. Accident is of the kind that usually doesn’t occur without negligence

2. It must be caused by something in the exclusive control of the defendant

3. It must not be due to any voluntary action by the plaintiff

d) Negri – A type case – dirty baby food in store aisle led to slip, the dirty state suggests the mess was there for a while and should have been cleaned up

e) Slipping on the paper in front of a museum – B type case – can’t tell how long the wrapper was there or where it came from, the museum shouldn’t be held liable

f) Leave a clamp in during surgery – A type case – must be negligence to leave the clamp in



3) Type C cases force the defendant to prove they were not negligent


I) Medical Malpractice



1) Doctors held to a custom standard




a) Not a reasonable person standard




b) Unlike other industries compliance with custom is a defense



2) Cases almost always require expert testimony because of their complexity



3) Why a custom standard?




a) Generally custom is only evidence of due care, for doctors it is a defense

b) Experts can not testify that there is a safer standard, only whether the doctor met the standard of care (custom)

c) Juries cannot find that the standard is not appropriate, they can only find malpractice if the doctor violated the standard of care

d) Perhaps we trust that doctors set an appropriate, non-negligent, standard

e) Hand formula ( does the doctor have a conflict of interest? did he cause harm because he did not properly accept his burden?

i) We assume Dr. is going to perform as well as he can thus using a custom standard



4) Informed Consent

a) Basically a principle of duty to disclose ( doctor is required to disclose potential dangers of medical treatments and to be sure the patient is aware of risks

i) Originally grew out of the tort of battery (malpractice was seen as an assault and medical treatments could not be performed without consent of patient)

ii) Dr. is also required to disclose alternatives he does not recommend
iii) Embodies the idea that patient is best able to determine the treatment they want because:


-They may want to assume a different amount of risk


-Dr. may have different goals for the treatment


-The patient is best able to determine the outcome they want


-Patient may want to prepare themselves for the treatment

iv) Doctors may be in the best position to make the decisions but we still believe that patients should be given the opportunity to make the evaluation

v) Nevada standard – a doctor has obtained patient’s consent if he has:

1) Explained in general terms without specific details the procedure to be undertaken

2) Explained alternative methods of treatment, and their general nature

3) Explained that there may be risks together with the general nature and extent of the risks involved without enumerating such risks

4) Obtained the signature of the patient on a statement containing an explanation of the procedure, alternative treatments, and risks involved

b) Matthies v. Mastromonaco – plaintiff broke hip and Dr. prescribed bed rest

i) Dr. failed to inform her about consequences of “treatment” and alternative approaches




c) Custom and malpractice





i) No custom rule for malpractice due to failure to disclose

ii) Standard: doctor must give enough information for a reasonable person to come to a decision about the treatment (basically a negligence standard, no defense of custom)

iii) What should Dr. disclose?


-Risks/consequences


-Alternative treatments (recommended/not recommended)


-Consequences of foregoing treatment


-Experience of the doctor


-Success rates/benefits/best case results

iv) These questions impose a fiduciary responsibility (duty to act in best interests) to patient




d) Border questions





i) How far must the disclosure go (herbal treatments, allopathy, etc.)





ii) Who has the duty to disclose (surgeon, anesthetist, GP, etc.) any, all





iii) Are there times treatment can be given without consent






-Emergent cases






-Unconscious victims






-Children






-Mentally ill





iv) How great does the risk have to be before disclosure?

e) Generally, even in light of all of the information the patient makes the decision the doctor recommends

i) Information generally goes to risk and adds to patient’s contentment with the procedure

ii) Patient cannot sue for side-effects of a treatment they would have had regardless of disclosure

iii) Causation: standard is usually reasonable patient – if a reasonable patient would have had the procedure then no negligence for failure to disclose (does not consider what this actual patient would have done)



5) Defensive medicine

a) Doctor may waste healthcare resources in an effort to protect themselves (unnecessary tests)

b) Doctors may also recommend less effective treatments because they are less risky and less likely to lead to a negative outcome and a malpractice suit



6) Cases:

a) Sheeley v. Memorial Hospital – woman died from episiotomy

i) Defendant objected to expert – expert was too specialized and had to much expert knowledge

ii) Expert lacked local knowledge – “locality rule” ( expert must evaluate the local standard of care

iii) Expert was out of touch with patients (court rejected this argument because it was a simple procedure)

iv) Court holds that trial judge has discretion to allow an expert




b) Connors v. U. Assoc. OB/GYN Inc. – plaintiff injured during surgery

i) Jury can hear a case if their decision will not be based on sheer speculation

ii) Expert testified that the injury suffered does not usually happen in the absence of negligence ( burden shifts to defense to prove lack of negligence

-Expert doesn’t have to say what did happen, only what should normally happen and what the results of negligence would be and that the injury wouldn’t happen without negligence

IV) Duty
A) Duty: do you have an obligation to exercise due care?


1) Courts often seem to confuse duty and breach questions


B) Sources of duty



1) Caused injury ( had a duty not to injure



2) “Special relationships”




a) Innkeeper/guest




b) Parent/child




c) Employer/employee




d) Doctor/patient




e) Others



3) Create a hazard, you have a duty to reduce the hazard to the best of your ability

a) Example: non-negligently knock a tree into the street, you then have a duty to ensure that others are not injured by the tree to the best of your ability

b) You are in the best position to mitigate the risk and the first to be informed of it therefore it is essentially your responsibility

c) Even if you have a duty to reduce a risk if you cannot and someone is injured there is no breach

4) Non-negligently cause an injury ( have a duty not to leave the person worse off, you must obtain aid for them

5) Statutory provisions (Good Samaritan Laws)

a) Some people who argue for easy rescue duties do not advocate full Hand Formula evaluation ( only have a duty if you do not incur injury, but a full Hand evaluation would look at your potential injury and balance it against the injury of the person to whom you may have a duty


C) Policy arguments for no duty



1) Trumping value of free choice



2) Fair notice to defendant and no fair reliance by plaintiff

3) Perverse behavioral responses (people relying on others for rescue, incompetent people trying to perform rescues, over rescuing)

4) Administrative concerns – don’t want to institute full Hand formula analysis, but how much or how little risk is required?

5) Spread plaintiff’s loss to the defendant as well?


D) Assigning Duty

1) Special relationship – court assumes no duty unless a special relationship creating one exists

2) Cases:

a) Harper v. Herman ( people out on a boat, Harper dives overboard and breaks his neck, sues Herman for not warning him the water is too shallow ( court rules no duty because it is not a commercial boat (probably more appropriately a no breach case, way injury took place was not reasonably foreseeable)

b) Farwell v. Keaton ( two friends out on the town, get into a fight, Farwell is injured but Siegrist does not know the extent, leaves Farwell passed out in a car at family’s house and Farwell eventually dies ( court rules there was a duty to aid, Siegrist had rendered aid earlier in the evening, they were engaged in activity together (common cause type argument)

c) H.R. Moch v. Rensselaer Water Co. ( water works had contracted to provide water for fire hydrants in the city ( plaintiff alleged this created a duty to provide the water, failure to do so was a breach when the lack of water allowed a fire to spread and cause damage ( Justice Cardozo argued this was simply denial of a benefit, not breach of a duty, the waterworks had taken no affirmative action to provide the water then taken it away, they simply had not supplied the water (weak argument, but there it is)

d) Strauss v. Belle Realty ( Strauss was injured in a common area of his apartment building during a power outage ( court argued that the power company only had duty to provide power/lights to the building owner (that was the extent of he contractual duty, no duty to Strauss) ( court is basically making its decision on public policy grounds to limit crushing liability from everyone who was likely hurt in the power outage (the denial of power was a denial of a benefit, not the denial of a necessity)

e) Uhr v. East Greenbush Central School District ( scoliosis case where school did not provide examination they were supposed to provide and girl had to have surgery for scoliosis as a result ( court says that even though the school breached a statute requiring the examinations this does not automatically prove negligence because the statute does not necessarily create a duty ( plaintiff are arguing a “undertake/reliance” type duty, the school undertook the examinations and the parents relied on the school to examine ( court is probably making its decision on pragmatic grounds, don’t want to open school up to large scale liability


E) Duty to Third Parties

1) Courts will impose a duty to aid strangers (third parties) if they find a sufficient relationship

2) Cases:

a) Tarasoff v. UC Regents ( Poddar was in therapy under the care of a UC psychologist, disclosed that he might kill Tarasoff, the psychologist did not attempt to warn her and Poddar ended up killing her ( Court determined that the doctor had a duty to warn Tarasoff that outweighed his duty to maintain doctor-patient confidentiality


i) Issues:



-Does the University have a duty to warn true strangers



-Do they have a duty to control Poddar’s actions (like a parent)


ii) Arguments for no duty:



-Stifle doctor-patient relationship

-Doctor would limit questioning to avoid such knowledge


-Patients wouldn’t feel free to disclose feelings
-Might cause therapists to over predict and over institutionalize to be sure no injury will be inflicted on third parties

-These are all perverse behavioral responses





iii) Arguments for a duty:

-Therapists are in the best (though by far not an ideal) position to predict the actions of their patients (comparable to someone who creates a risk, they may not do it negligently, but they are responsible for mitigating it if they can)

iv) Balancing factors established by the court when evaluating defendant’s duty to a third party






-Foreseeability of harm to the plaintiff






-Degree of certainty the plaintiff would suffer injury

-Closeness of the connection between defendant’s conduct and the injury suffered

-Moral blame attached to defendant’s conduct

-Policy of preventing future harm

-Burden to defendant and community for imposing duty of due care and liability for breaching that duty

-Availability, cost, and prevalence of insurance to cover the risk involved in the breach

b) Cases of misdiagnosis (think a disease is harmless, actually very deadly and communicable) ( courts are split, some say there is a duty to try to warn third parties or just the patient ( use the relationship to limit crushing liability

c) Randi W ( student sexually assaulted by new vice principal, sued previous districts because they all recommended him ( court holds that they had a duty to disclose any negative information they had (2nd Restatement: someone has a duty to “such third persons as the actor should reasonably expect to be put in peril by the action taken”) – the old school district were basically facilitating him assaulting more students, therefore a duty existed even though they did not know who he would assault – essentially they had a duty to stop the molester more than a duty to protect the children

-Not disclosing the abuse was a violation of a statute enacted to protect children from these sorts of abuses ( this is not a case of negligence per se, though, because the statutes cover children in the district, not children in other districts, therefore Randi W was not part of the protected class specifically so no negligence per se

-Court goes on to say that there is not a duty to disclose ( you cannot lie, but you need not tell the whole truth

-This distinguishes it from Tarasoff ( there the therapist had to disclose, here the districts could simply say nothing, what they couldn’t do was say untruthful affirmative things


F) Social roles

1) Very much a question of policy, what role do we want people to play in society, may often relate to perverse behavioral responses

2) Negligent entrustment

a) Often goes to ability to make judgments: the enabler is often in a better state to make rational judgments than the person they negligently entrust something to (sober person giving keys to a drunk)

b) 2nd Restatement: “supplying directly or through a third person a chattel” which then leads to the infliction of a harm

i) Some jurisdictions limit to direct loaning of property, others allow even money

c) Vince v. Wilson ( great aunt loaned nephew money to buy a car and he gets in an accident ( court holds that great aunt and car dealer both have a duty not to give the kid the car if they know he is dangerous behind the wheel

i) Great aunt: she enabled him to obtain the car (the breach was probably unforeseeable) ( question of what her social role should be, should she be forced to police her nephew’s conduct if she loans him money to buy a car

ii) Car dealership: do we want car dealers to police the people they sell cars to ( could lead to perverse behavioral responses like charging more to insure themselves against judgments, may not sell to certain types of people (DUIs, accidents, etc.)

iii) Question here seems to be the search for a deep pocket

d) Key in the ignition case: DUTY to control your car BREACH happens if leaving your key in the ignition is likely to be dangerous

i) Statutes addressing this issue generally go to car theft, not to safety so there is seldom a case of negligence per se



3) Social hosts and alcohol

a) Do/should social hosts have a duty to third parties injured by guests they serve alcohol to?


i) Prevailing attitude is no

ii) Arguments against a duty:

-Social hosts are not trained/equipped to regulate the amount of alcohol their guests consume, the guests must take some of that responsibility

-Might lead to perverse behavioral response – no more parties

-Not professionals, like bars, so less able to spread the loss

iii) Arguments for a duty

-Even if there is a duty there is seldom a breach, so there will seldom be liability

-The alcohol is within the hosts control, they can take steps to limit intake if they wish (more like breach arguments than duty arguments)


G) The Media’s duty to third parties

1) Weirum v. RKO General Inc. ( DJ driving all over town encouraging listeners to race to catch him, some got in an accident, one of the victims suing saying the radio station had a duty not to impose this risk ( court held they were encouraging careless driving so they had a duty to those injured

2) Olivia v. NBC ( NBC showed a movie that included the rape of a young girl with a broom handle, a similar act was performed on the plaintiff ( court said first amendment was a trumping societal value (distinct from Weirum because this was artistic speech, there it was commercial speech for gain)


H) Land Occupiers/Owners



1) Two approaches

a) CA approach: Rowland case ( land owner always has a duty to third parties, the issue just comes down to breach

b) Traditional approaches (the three categories)

i) Trespassers: no duty (trumping value of land ownership) – sometimes modified by hidden dangers clause ( you cannot allow a trespasser to be injured by a hidden danger

ii) Licensees: they have permission to be on your land, though they are not there for financial gain ( you have a duty to protect them from foreseeable dangers, but they must take the land as is, no duty to inspect the premises for dangers, and warning of dangers is usually sufficient to avoid liability (no obligation to fix dangers, the right to have the property the way you like it)

iii) Invitees: people invited onto your property for financial gain ( you have a financial stake in their presence and a duty to keep them reasonably safe

iv) The Heins case abolished licensees leaving just trespassers and invitees



2) Cases:

a) Heins ( went to visit daughter at hospital, slipped and injured himself, question of his status (licensee, had to take property as is, or invitee where they owed him a duty of higher safety)

b) Carter ( came to a bible study class at private home, slipped on icy patch and was injured ( licensee therefore the owners had no duty to inspect for dangerous icy patches

c) Rowland v. Christian ( Rowland received a bad cut from a cracked faucet ( court abolished all categories and said always a duty to make the premises safe

3) The Rowland decision really changed everything, now the question is breach, not duty ( CA has followed Rowland by getting rid of all classes and imposing a blanket duty, with the felony caveat ( if you are engaged in a bad act on the property and are injured then you get no recovery (precipitated by kid falling through painted over skylight and recovering lots of money)

4) Why are warnings enough for a homeowner, but not for a business

a) Autonomy – we want homeowners free to have their property in whatever state they choose

b) Financial burden – it might be too expensive to fix, so we allow them to warn

c) Perverse response – people might not allow people into their homes anymore if we did not allow them to warn and required them to fix everything and held them liable if they didn’t

d) Open and obvious dangers – these don’t require a warning

e) Businesses can afford the cost of repair, so we want to require that



5) Duty for crime on the premises?

a) Hotels ( there is a special relationship, duty to protect guests as best you reasonably can

b) Wal-Mart case ( woman robbed in Wal-Mart parking lot, court called this a no duty case, more appropriately a no breach case (there was a relationship, she was a patron)

c) Courts generally hold that owners do not have to comply with the wishes of a criminal (this is not a breach) Why?


-Compliance will encourage hostage taking and extortion


-Trumping value to protect their property

V) Emotional Distress
A) No states adopt the same view of emotional distress that they do physical injury (lots of no duty type reasons)

1) Original rule: no impact, no liability (could not sue for emotional distress if there was no physical injury inflicted)

2) Arguments against a duty:

a) Defendant might not be aware of 1) creating risk, 2) inflicting harm if it is wholly psychological

b) Harm is difficult to measure or evaluate

c) Difficult to prove causation

d) “flood gates” argument ( crushing liability if many people exposed

e) Claims are easy to fake

f) “egg-shell” plaintiffs ( some plaintiffs may claim much greater harm than anyone would expect from a simple encounter

g) Notice to the defendant (if they don’t physically inflict an injury how do they know that there was any encounter at all ( how do they defend against a claim?)



3) Arguments for a duty:




a) New medical practices allow much better diagnosis of emotional harm

b) There has been no flood of litigation in the states where emotional distress laws have been expanded

B) Evolution of emotional distress:

1) Impact rule: there had to be physical injury of some sort to accompany emotional distress ( impact could be minor, but it had to exist

2) “Zone of danger” – Falzone v. Busch (NJ 1965): woman scared by car that nearly hit her and ran her husband off the road ( court instituted a “zone of danger” criterion, there need not be an impact, but the plaintiff had to be within a zone of danger ( balances notice against imposition of physical harm

a) Often had to lead to a manifestation of physical harm (psychological symptoms were not sufficient)

3) Airplane crash cases:

a) If you fear the plane is going to crash on you ( no duty

b) You are on the plane and are subjected to emotional distress (but survive) court allows recovery if you can demonstrate negligence

c) Survivor actions: survivors sue for the emotional distress their relatives would have suffered while on the plane

i) Some courts allow these cases as a form of deterrence ( make the airlines more safe

ii) Some courts limit them based on the “severity of the harm” was it a prolonged crash, or very sudden (little chance for distress)

iii) Odd that courts allow the survivors to recover when no tort was committed against them



4) Future fear for self (latent diseases/damages)

a) “window” cases ( were exposed to a danger, but know now that you did not suffer a harm


i) Some courts allow a recovery since there was distress inflicted

b) Waiting for harm to occur

i) Most courts will not award damages until the injury manifests ( won’t compensate for a harm that may not take place

ii) Causation is difficult ( often relate to small increases in the likelihood of a disease



5) Other kinds of emotional distress (no fear for self involved)




a) Negligent handling of a corpse




b) Negligently informed of death of a family member




c) These are basically cases of a heightened mental susceptibility to harm

i) Court can determine that those inflicting the distress should have known better/been more careful

ii) The actual subject cannot sue so for deterrence to exist the party who suffered the distress has to be able to bring a suit

iii) Seems to be heading towards a zone of emotional danger ( essentially look at foreseeability that the action will cause emotional distress and any negligence involved in the infliction

6) Witness harm to a family member (extending the zone of harm, you aren’t in danger, but see a loved one injured) – Dillon v. Legg

a) CA has limited the scope



i) Must be a close family member (policy issues to limit liability)

ii) Plaintiff must witness the injury in person (begs the questions: what about TV coverage, how much must you witness?)

iii) Event must cause “significant” emotional distress




b) New York does not allow this sort of claim – strict zone of physical harm




c) Does not extend to the death of pets or destruction of property

d) Another problem: what happens if you believe there was severe injury (see bus roll over on your son) but no actual harm took place ( No consensus

e) CA standard form Dillon v. Legg ( if all are satisfied defendant’s duty of due care to avoid physical harm to others can be extended to emotional harm


1. Defendant’s negligence causes death/serious bodily harm


2. Close familial relationship


3. Plaintiff observed the scene of the accident (in person)


4. These factors lead to severe emotional distress


C) New York’s No Duty cases



1) Cases:




a) Johnson v. Jamaica Hosp. ( plaintiff’s baby was abducted and later found




b) Daughters placed mother in nursing home and she got lost




c) Kalina v. General Hosp. ( child circumcised too early

2) In each case there was no duty because the plaintiff did not directly suffer the harm ( strict zone of physical danger rule to limit liability




a) Not clear the true victims have causes of action

b) Seems foreseeable that the acts (or omissions) would cause emotional distress to the plaintiffs

c) If deterrence is a goal then maybe these plaintiffs should be allowed causes of action


D) Injuries to family members

1) Survival statutes: if a spouse dies you can recover for the pain and suffering they endured prior to death

2) Wrongful death: can recover for your own pain and suffering and for “pecuniary” losses (financial losses due to loss of spouse)


a) For spouses can argue pecuniary loses of wages/services


b) For children argue about loss of companionship and future care

3) If you were present at the accident you can also recover for your own emotional distress suffered while watching the injury to your spouse

4) Consortium Rights


a) Loss of the 3s (sex, service, society) as the result of injury to a spouse


b) These rights arise from the loss of the service, not from emotional distress

c) Difficult to determine how far these rights should extend (fiancés, domestic partners...)

d) Some states allow a loss of consortium claim for the loss of children

e) Claim is really about emotional harm, but it reflects real losses

VI) Causation

A) Two kinds of causation:



1) Cause in fact: the “but for” cause

a) Basically the difference between what would have happened had there been no negligence and what actually did happen



2) Proximate cause: the legal cause


B) Why must plaintiff show causation

1) Even if defendant had a duty and was negligent plaintiff still must show they were responsible for the harm suffered

2) Tort damages are intended to restore the plaintiff to the state they were in before the tort, if the defendant did not cause the harm then there is nothing to restore


C) Breach is about what the defendant should have done which would have avoided the injury

1) Negligence is the difference between what they should have done and what they actually did

Cause in fact:


A) Some cases have probabilistic causation

1) Single plaintiff (would plaintiff have been injured anyway, was defendant a substantial factor?)

a) Hypo: person falls off of a ferry boat, there are no life preservers, they drown ( would she have survived if there had been life preservers?

b) Jury must find by POE that if there had been no breach the plaintiff would not have been injured ( appeals to common sense of the jury

c) Zuchowicz v. US – plaintiff was prescribed a massive overdose of Danocrine which her husband alleged led to her death by Primary Pulmonary Hypertension ( plaintiff used expert testimony to show that there were no other likely sources of the disease, the overdose was the most likely factor responsible for the illness

2) Multiple plaintiffs (defendant injured some of the plaintiffs for sure, but which ones is difficult to determine)


a) Statistics very important

i) Hypo: release a toxin that causes an increase in the number of a specific disease (from 10 to 100) everyone recovers, the release causes 9 out of 10 of the diseases, reverse (from 900 to 1000) no one recovers, the release causes only 1 out of every 10, it’s mere speculation to say any one illness is caused by the release

b) Stubbs v. Rochester – plaintiff claimed he contracted typhoid from water that was negligently contaminated with sewage by defendant ( plaintiff showed an increase in the rate of typhoid and that the only place he drank water other than home was from a contaminated source (no typhoid outbreaks in his neighborhood) ( defense wanted him to disprove every other possible source, but it was sufficient for the court that he prove only that contaminated water was the most likely source



3) These cases generally rely on expert testimony




a) Frye rule: expert testimony has to be generally accepted by the field

b) Daubert modification: expert testimony should be allowed if it aids the trier of fact in reaching a decision (relies heavily on judges to determine what testimony is appropriate)


B) “Loss of a chance” causation

1) Alberts v. Schultz – malpractice case, Alberts lost his leg due to misdiagnosis by the doctors and delay in treatment ( suing for the loss of the chance to have his leg saved, not for actually losing the leg

a) Plaintiff could not show his leg would have been saved, only that he lost the chance to have it saved

b) Alberts lost because he could not even show his leg was ever recoverable, therefore he did not even lose a chance



2) How different states view the issue

a) New Mexico law allows this claim, but only allows recovery proportional to the chance lost

b) Other states are divided, some use NM rule, other say full recovery

c) American Law Institute say >70% chance, full recovery, <30% no recovery, 30-70% proportional recovery

d) How do you determine the chance, chance of what, how do you value the chance?

3) Very difficult when the lost chance is a reduction in chance, but not a complete loss (40-10%, still 10% chance of recovery, courts say recover for 30%)

a) The problem here is that you do not impose sufficient deterrence: if the 90% who lose all sue, but only recover 30% then the defendant only has to pay out 27% of the harm inflicted, not the full 30% ( but the one who does recover can’t sue for loss of a chance, he didn’t lose anything

b) Note, everyone harmed can sue for loss of a chance, even though with no negligence 60% would have been injured anyway


C) Joint and several liability



1) Parties acting in concert are liable for each other’s torts



2) What if not acting in concert?

a) Two cars each independently hit a victim, the injuries suffered cannot be traced to a specific individual ( plaintiff sues them both and can choose who to recover from

i) At common law plaintiff chose who to recover from ( led to contribution

b) If both defendants were negligent there was no indemnity, whoever was chosen had to bear the full burden ( seemed inherently unfair so it led to contribution statutes where one defendant could recover their losses from the other

i) Right of contribution allows defendants to apportion liability between them, but plaintiff can still choose who to recover from

3) Defendant insolvency: if one defendant is insolvent then co-defendants must pick up the burden, regardless of the extent of their liability ( seemed unfair, led to changes in the collection rules


a) Several liability: each defendant is responsible only for their portion


b) Partial several: if <50% at fault only several, if >50% joint and several

c) In CA, joint and several for economic damages, only several for pain and suffering

4) The problem with getting rid of joint and several is in the cases of premises crimes, or Tarasoff where the criminal is mostly at fault but either isn’t caught or is insolvent so the victim can only recover a tiny amount from the solvent defendant


D) Causal Uncertainty



1) What could plaintiff or defendant have done to avoid negligence?

a) Contributory negligence ( would the plaintiff still have been injured without negligence?

2) Inevitable outcome (“I would have hit him anyway, even if I hadn’t been negligently speeding...”) ( plaintiff can respond with coincidence of time and space type argument

3) Courts have not addressed what to do with these situations, what change is the reasonable one, how much more can a plaintiff require of a defendant to avoid negligence?


E) Multiple Causation



1) What happens when there are multiple causes leading to an injury?

a) Hypo: driving recklessly, about to hit someone, and they die of a heart attack inches from your bumper ( heirs recover nothing, you were not the cause

b) Hypo: you crash into a building and kill someone who was seconds away form death ( heirs get recovery, but probably a small one, you hastened the death

c) Hypo: injure someone, they sue you and win (for the injuries), the next day they die of the injuries ( you cannot be sued again for the same transaction

d) Hypo: two fires burning towards a house, one set by lightning, one set negligently

i) Lightning fire gets there first ( no recovery, negligent fire didn’t cause any damage

ii) Negligent fire gets there first ( small recovery at best, the house still would have burned

e) Now, both fires are negligently set, meet up, and burn down the house ( “over determined causation” each cause would have been sufficient, neither one did it alone, both were “substantial factors” leading to the damage, both liable ( rejection of strict but for causation


F) Problems with “but for” test



1) Over determined causation



2) Where do you place the complying party



3) Loss of a chance



4) Joint and several liability



5) Multiple defendants

6) Summers v. Tice – two defendants were out hunting, negligently fired their guns and Summers was injured in the eye by a single pellet (could have come from either gun) ( court holds them both liable, even though under conventional but for there is no evidence one did it over the other ( this has the flavor of res ipsa, the court wants the defendants to prove they didn’t cause the injury but they are actually in no better situation to determine the truth than the plaintiff

G) Mass torts: Hymowitz v. Eli Lilly and Co. (the DES case ( cause disease in adolescents of mothers who took DES, so taking place years and years later)

1) Assume defendants were negligent, no strict liability, discount breach, look at causation

2) Problems with causation ( who made the specific drug responsible


a) No records


b) Many vendors are out of business


c) Often produced and distributed as a generic drug


d) Some of the pills were distinctive

3) Differences with Summers v. Tice
a) Multiple defendants, any one of which could be but for cause, impossible to say who was more likely than not responsible

b) Most defendants not negligent towards plaintiff

c) Many of the potential defendants were out of business and not before the court

d) No enterprise liability because rather than working in concert they were all competing with each other



4) The court ended up adopting market share liability (first proposed in Sindall)

a) Each company was responsible for the “aggregate harm” it inflicted

b) Issues:


i) How to judge market share: national, state, county, city

ii) What about distributors, some makers only sold through specific distributors, should they be liable if they could not have produced the drug in question?

iii) Some only produced DES for a short period of time

iv) Is it the proportion of all makers ever, or only of those still solvent?

c) Affects court’s decision to impose several liability, or joint and several, and at what level

5) New York adopted several liability with no exculpation based on national market share

a) Problem is, with non-uniform adoption some companies will end up paying more than others if they have to pay in areas where they never sold drugs for example

b) Also tended to short plaintiffs who had to recover from makers who were no longer solvent

6) An alternative would have been to impose joint and several liability, but allow exculpation if the defense could prove they did not produce the DES in question

7) This was a unique situation where the product was essentially identical therefore market share liability was a good measure of the harm actually inflicted

a) People are trying to impose a similar market share liability situation for second hand smoke and running into all sorts of problems:


i) When does injury occur? first breath or first symptom?


ii) How do you prove causation


iii) How do you choose a company (market share can help here)

Proximate Cause:


A) Introduction

1) Defendant was the cause in fact, was negligent, and owed plaintiff a duty but can avoid liability if they were not the proximate cause (the defendant tries to show that even though they had a duty and breached it they are not the legal cause of the injury because something extraordinary happened that they could not foresee or control ( injury was outside of the scope of the risk the breach they made created)

a) Proximate cause is all about the risk the defendant took in being negligent

b) Not about policy, more about fairness, do we really think defendant should be held responsible for the harm that took place



2) Several issues:




a) Directness of the harm




b) Is it fairly part of the risk the defendant took (foreseeability)



3) If the risk is unforeseen, why?




a) Extent




b) Manner




c) Hazard/type




d) Superceding cause

4) The question comes down to this: was Plaintiff’s injury fairly within the scope of the risk of the Defendant’s negligent act, or is the injury fairly attributable to another source?


a) Plaintiff wins in extent or manner cases


b) Defendant usually wins in wrong hazard/type or superceding cause cases

c) The chance of winning or losing is almost entirely controlled by who gets to characterize the accident (plaintiff will try to make it an unexpected manner or extent, defense an unexpected hazard/type or superceding cause case)


B) Ways to characterize proximate cause:



1) Extent Cases ( injury is much greater than expected from the negligent act

a) Benn v. Thomas – plaintiff received a chest bruise from defendant and died of a heart attack several days later related to the bruise ( this is an “eggshell plaintiff” case, court rules that the defendant must take the plaintiff as he finds them, cannot argue that if the plaintiff had simply been more robust the harm would not have happened ( defendant is liable for all of the results of their negligent act in an extent case

b) Speeding ambulance, tripping on crutches, negative side effects of treatment ( these are all about personal injuries stemming from the same original harm

c) Polemis – sailor drops plank, starts fire, burns down ship ( can be viewed as unexpected extent, no one would predict that dropping a plank would cause the fire and burn down the ship, but it all stemmed from the same negligent act

2) Manner Cases ( injury is of the type expected or is foreseeable, but occurs in an unexpected way

a) Polemis again ( drop the plank and might cause damage or injury, the fire is just the unexpected manner in which that injury took place

b) Unicorn and the telephone pole ( negligently maintained telephone pole is knocked over by a unicorn, the injury is expected (someone hurt by the pole falling) the manner in which it fell was simply unusual

3) Hazard/Type Cases ( the hazard caused by the negligence is not the type of hazard the defendant could have expected from the negligent act

a) Wagonmound – ship spilled oil which everyone thought wouldn’t ignite, it did and burned the ship, people thought the worst it would do was clog the spillways ( wrong type of hazard (clogging spillways vs. burning ship to the water) ( Overrules Polemis under exceedingly similar conditions

i) This case was originally classified as a wrong manner/extent case (plaintiff wins) but was changed to a hazard/type case (defendant wins)

ii) Fire was not fairly part of the risk undertaken by the negligence, therefore they are not liable for the damages (had a duty not to spill oil, breached it by spilling it, but not liable because no one thought the fire would happen)

b) Ventricelli – he pulled into a parking space to try to repair a defective trunk latch on his rented car and was hit by a car ( no one would predict that a negligently maintained trunk latch would lead to someone being hit while parked, perhaps that their view might be blocked by the trunk or something like that

c) Sometimes these cases get lumped into time and space considerations ( the injury took too long, or was too far removed, it really is that the injury was no the hazard or type the defendant expected when committing their negligent act

4) Superceding Cause Cases ( distinguish between superceding and intervening causes: intervening causes do not remove liability while superceding causes do (superceding cause usually involves someone else committing a negligent act that supercedes defendant’s negligent act)

a) Caitlin – cans of mixed gasoline and kerosene, supplier realized the mix-up and told distributor not to sell it, distributor thought they knew what was what and sold some of the mix causing a fire and injury ( supplier not liable because distributor was a superceding cause (basically comes down to who’s negligence is worse ( the risk the supplier took was that an unknowing distributor would sell the mix, not that a distributor would knowingly sell the mixed up stuff

b) McLaughlin v. Mine Safety – plaintiff injured by improperly applied heating blocks, the manufacturer knew they could cause injury and put a warning on the box (which was typically discarded) but no warning on the blocks themselves explaining safe use, fireman who knew how to use them properly was held to be a superceding cause (essentially a new but for cause, but for his negligent application there wouldn’t have been an injury) ( fireman was not an intervening cause but a superceding cause because he knew how to use the blocks properly but failed to do so


C) Palsgraf (a big mess)

1) Defendant accidentally knocked a package of fireworks out of the hand of a passenger which landed on the tracks and exploded causing a scale to fall and injure another passenger

2) Must assume railroad had a duty to keep passengers safe, perhaps have barricades to keep them back from the train

3) Workers must be viewed as the but for cause ( if they had not been assisting the passenger onto the train the package would not have fallen and exploded, also must assume their aid was in some way negligent

4) Cardozo’s Argument


a) Breach was to the passenger boarding the train, not to the injured woman


b) Changes general breach of a duty to breach in regards to a specific person

c) Characterizes this as an unexpected victim and since he sees breach as related to a specific victim, if the breach is to a different victim there can be no recovery



5) Andrew’s Argument

a) Uses a directness test ( essentially looks at proximate cause ( thinks proximate cause should be about the connectedness or directness of the harm not about whether the injury caused is of the type expected

b) Talks about fires in New York ( you are responsible for the first structure burned, but not all of the others caused by that initial burned structure ( damage to the first house is directly attributable to the negligent act, the rest may be caused by any number of things


i) Really about expediency and limiting crushing liability

D) Hypo: negligently driven car causes an explosion that injures: A) a man walking down the street, B) man in an overlooking office building, C) a man in an office a block away, and D) startling a nanny several streets away who drops a child injuring it, who can recover from the negligent driver?


1) Cardozo

a) A could recover, possibly B (left to the discretion of judge and jury), but probably not C or D (they are unforeseeable victims) ( essentially a scope of the risk type argument, driver had a duty to the pedestrian not to drive negligently, beyond that the question becomes murky

b) “scope of the risk” argument, pedestrian was within the scope, everyone else probably wasn’t


2) Andrews

a) A, B, and C should all recover, all of them were injured directly by the accident, however the falling baby shouldn’t recover because the nanny is a superceding cause, she shouldn’t have dropped the child regardless of how startled she was

b) The expediency argument seems to allow one unexpected incident, but beyond that no more (man in distant office building, but not nanny dropping child) ( relates to directness


E) Wagner

1) Accompanied train crew to rescue his trapped cousin who was negligently thrown from a train and was injured while helping

2) Cardozo (kickin butt with the verbiage)

a) “danger invites rescue” ( plaintiff should recover because it was foreseeable that he would attempt to aid his cousin which could 

b) “the wrongdoer may not have foreseen the coming of the deliverer.  He is accountable as if he had.” ( people who act negligently are responsible for injuries incurred by those trying to set right their negligence (rescuers)

c) Basically if you create the risk you must accept the consequences of injuries to those trying to repair the damage

d) Distinguishable from Palsgraf ( rescue after danger is foreseeable while the explosion from a dropped parcel is not


F) Shah

1) Plaintiff donated a kidney to save his father who had suffered from malpractice

2) Son was not allowed recovery form original doctor because the act was the result of deliberate reflection rather than spontaneous action

VII) Contributory Negligence

A) Introduction



1) At common law contributory negligence barred plaintiff’s recovery

a) Even a tiny amount of negligence on the part of the plaintiff could bar recovery from an egregiously at fault defendant

b) Courts got around this problem in several ways:

i) Last clear chance: if defendant had the last clear chance to avoid an accident then the plaintiff’s negligence was not considered ( if defendant could not avoid an accident (even due to negligence on their part) and plaintiff was negligently in a position to be injured then the plaintiff is still barred

ii) Reckless defendant and negligent plaintiff ( under CL plaintiff gets full recovery, the defendant’s recklessness outweighs any negligence on the part of the plaintiff

iii) Often applied different tests to the conduct of plaintiffs and defendants ( objective tests to defendants and subjective tests to plaintiffs (could help or hurt them depending on their ability)

2) Modern tort law has begun to soften this stance, evaluate how much the plaintiff’s actions contributed to the injury suffered ( Uniform Act


a) Essentially a comparative application of the Hand Formula

3) The test is still an objective one, how society judges the actions of the plaintiff and defendant in proportion to each other

4) Even if plaintiff is negligent (either negligent per se or judged negligent) that negligence must be a cause in fact and proximate cause of the injury for there to be a cut down due to contributory negligence.  Examples:

a) Plaintiff is driving with headlights off and defendant fell asleep at the wheel ( plaintiff was negligent per se, but was not likely a cause in fact of the accident, the lights would not have stopped the defendant from falling asleep at the wheel

b) Plaintiff negligently disregards a warning about unsafe scaffolding and climbs on it anyway and a building falls on them ( they were negligent, but that negligence had nothing to do with the building falling on them



5) Strict liability and contributory negligence (before comparative negligence)




a) Three views

i) No contributory negligence in strict liability (defendant always liable regardless of acts of plaintiff)

ii) Complete bar to recovery

iii) Depends on type of fault (has flavor of comparative negligence):


-Unknowing negligence – no bar to recovery


-Knowing negligence – complete bar




b) Under Uniform Act take everything into account


B) Types of comparative negligence: (Hypo situation A 20% at fault B 80% at fault)



1) Uniform Act: A gets 80% recovery, B get 20% recovery



2) Under pure comparative: A gets 80% recovery, B gets 20%



3) Under modified comparative: A get 80%, B gets nothing (more that 50% at fault)




a) Impossible for both parties to recover if one is more at fault

4) Split in modified jurisdictions: some say if more than 50% at fault no recovery, others say less than 50% you get recovery ( split comes if you are 50% at fault, in the first you get 50% recovery, in the second no recovery)

5) Other solutions:

a) Defendant’s action was “grossly” negligent, plaintiff had some contribution ( plaintiff gets full recovery

b) In admiralty: if both parties are at fault then they split damages equally, regardless of degree of fault

c) Ignore plaintiff fault completely and allow full recovery

6) Another problem: depending on the amount of injury each party suffers the less at fault party may end up paying much more than they recover

e.g. Party A is 10% at fault and suffers $1,000 in injuries, party B is 90% at fault and suffers $10,000 in injuries, in pure comparative A pays $1,000 and B only pays $900 even though he is more at fault


C) Often a great deal of difficulty in apportioning fault between plaintiff and defendant



1) Speaks to societal views of their actions 

e.g. is speeding more or less “bad” than running a stop sign, how does society view it?


D) Set off



1) Uniform Act does not allow set off to ensure that parties actually recover damages

2) Basically makes sure that the insurance companies have to pay out (otherwise in the case above Party A would get no money to pay for their injuries)
3) Problems:


a) One party is insured, the other isn’t (and insolvent)

i) Uniform Acts says you can have the insurance check given to the court so you are assured of recovering at least that amount ( however if you are completely without fault you recover nothing

b) Multi-party accident: A=40%, B=30%, C=10%, D=20%, A is injured $1000, B, C, D are solvent


i) Under joint and several: B, C, or D could be liable for $600


ii) Under pure comparative: B=$300, C=$100, D=$200

iii) Under modified A may recover nothing since he is more at fault than anyone else

iv) Now, what if D is insolvent?


-Several liability: A bears that risk

-Joint and several: B and C bear the risk and distribute shortfall between them based on their fault (B=$450, C=$150)

-Uniform act: distribute shortfall to all involved parties (A recovers $500, B pays $375, C pays $125)


E) Settlement



1) What happens if one party settles before a verdict?




a) Same facts as above, now A settles with D for $100 (under settlement)





i) Plaintiff bears the risk





ii) Remaining defendants bear the risk





iii) All parties bear the risk



2) Uniform Act says the plaintiff should bear the risk

a) If a person is under insured and therefore essentially insolvent you must keep them in the case rather than allowing them to settle for the maximum insurance pay out or the plaintiff ends up getting a larger cut down

e.g. In the above case if D is only solvent for $100 instead of the $200 D owes if A settles A is out $100, but if A keeps D in the suit then A is only out $50 when the shortfall is reapportioned



3) In CA the defendants bear the risk of a shortfall

a) Intended to encourage settlements

b) Once a party settles they are completely out of the suit, the other parties cannot come after them later for contribution

c) Problems with this system:

i) Plaintiff and settling defendant have an incentive to gang up on the other defendant to force them to pay a larger amount (no reason for A to require a high payout from D since B and C will cover the shortfall)

ii) CA instituted a law that the settlement must at least be in the right ballpark, otherwise the other parties are not required to make-up the shortfall

d) Mary Carter agreements (massively unethical but really effective):

i) Plaintiff plans to recover say $2-3 million total and enters into an agreement with D1 who guarantees at least $2 million and loans P $1M to drop D1 as a defendant, who will then help with the case

ii) Now Jury comes back with a judgment of $3M, P pays back the loan and recovers $3M, D1 pays nothing

iii) Since there is actually no settlement D2 gets no cut down based on D1’s deal

iv) CA requires the parties to set a value on such a deal to reduce D2’s burden, otherwise the court sets a value for them ( reduces attractiveness


F) Professional responsibility and contributory negligence



1) Malpractice

a) Doctors cannot avoid liability for malpractice by claiming that they had to treat a patient because of that patient’s negligence ( many patients in an ER are there because of some sort of negligence, we do not want to say the doctor does not need to exercise reasonable care in treating them

b) Fritts and similar cases – committed malpractice on a patient injured through their own negligence ( court could either ignore plaintiff’s fault or consider it

i) Courts ignore plaintiff’s fault ( courts view this as plaintiff suing for additional harm inflicted by the doctor, not for the initial harm they suffered due to their own negligence, so no contributory cut down

ii) Could also be that we always want professionals to exercise due care in treatment regardless of who they are treating, or why that person is before them


G) Avoidable Consequences

1) If you are negligently injured but could have had a simple, non-invasive treatment to mitigate injury then generally you cannot sue for the increased harm you suffered

a) Do not apply strict Hand Formula criteria, this really only applies to simple procedures

b) Religious beliefs play havoc with this determination

2) Damages are not proportionately cut down as in comparative negligence, defendant is only liable for the harm he directly caused

3) Safety precautions (seatbelts and helmets)


a) Not mitigation, more of a prevention doctrine (duty to incur less injury?)


b) American jurisdiction view this in three ways:

1. Ignore seatbelt defense ( eggshell plaintiff type rule but do allow comparative fault argument

2. CA and NY treat it like an avoidable consequence, defense only liable for the injury that would have taken place had the plaintiff been using the safety precaution

3. Uniform act treats it as one more consideration in apportioning fault


H) Assumption of Risk



1) 2nd Restatement treats this as an affirmative defense and a complete bar to recovery




a) Prof. Sugarman finds it a difficult and confusing doctrine to apply

2) Problems with the definition (what the cases should be called rather than assumption of risk)


a) No duty


b) No breach


c) No proximate cause


d) Comparative negligence


e) Full liability – defendant should pay despite “assumption of risk”

3) Some confusion over assumption of physical risk and assumption of financial risk (legal risk) ( should assumption of physical risk allow denial of recovery?

a) Simply agreeing to undergo the physical risk does not mean you absolve someone of injuring you (e.g. doctor is required to disclose potential physical risks, this does not mean that he is then not liable for injury caused)

4) Cases:

a) No Breach

i) Murphy v. Steeplechase Amusement Co. – the “flopper” case ( Cardozo calls this an assumption of risk case (volenti non fit injuria (he who consents cannot receive an injury) ( could as easily call this a no breach case, the ride was operated properly and in good working order so the operator did not breach his duty to the plaintiff, the nature of the ride satisfied the obligation of due care

ii) Fan hit by a baseball at stadium ( no breach again, the defendant fulfilled their duty to protect the most dangerous areas, society has decided that screening everywhere is undesirable therefore there is no duty to protect everything

b) No Duty: 

i) Knight v. Jewett – plaintiff injured while playing pick-up football ( no duty case, defendant owes no duty to avoid ordinary negligence since this is an expected part of the game (could also argue that the simple fact of the rule of the game was equivalent to a warning and that was sufficient ( courts do not hold people liable for ordinary negligence in this sort of situation

ii) Recreational sports: difficult to determine negligence, if require a duty get perverse behavioral responses, don’t want people to be liable for ordinary negligence

iii) Professional sports: the leagues have their own penalties (fines, etc.) for negligence to replace the tort system, the players are compensated for their injuries so there is no need to also impose the tort system (saves time and money for everyone)




c) Comparative Negligence:

i) Davenport v. Cotton Hope – broken light in stairwell case ( warning isn’t enough, we want the defendant to fix the defect – plaintiff was careless, so was defendant should be comparative negligence, not assumption of risk (which acts as a complete bar to plaintiff’s recovery

ii) Driving a car with defective brakes ( defendant is negligent for making the brakes negligently, plaintiff is negligent for driving the car with defective brakes – comparative negligence, or superceding cause (argues assumption of risk view)


I) Express Assumption of Risk

1) An agreement to absolve a defendant of liability if a plaintiff is injured while engaged in an activity (like waiver of liability at a ski slope)



2) The Tunkl formula to negate an exculpatory agreement:




1. Business suitable for public regulation




2. Performing a vital public service





a) What is a necessity

3. Party holds themselves out as willing to provide service to anyone or who falls within the proper criteria


a. What wouldn’t meet this criterion?


b. Might differentiate between public and private organizations


c. Perhaps also the case if someone isn’t “in the business”

4. Party possess decisive bargaining position because it is a necessary service (unfair bargaining power)

a. Also addresses the factor of how informed the person signing the waiver is (do they know what they are giving up?)

5. Party forces a blanket exculpation without allowing anyone to pay a higher fee for protection from negligence

6. Transaction places person or property of purchaser at risk of carelessness of seller ( purchaser has no control over the injury, it’s caused by the other side

-Problem with Tunkl formula is that there is no guidance as to which criteria are more important, how many must be satisfied for an agreement to be invalid



3) Policy problems:

a) By not allowing express assumption of risk we might deprive people of necessary services (doctor offering medical services in disadvantaged area asking for waiver of malpractice liability ( without waiver they don’t get services, does waiver give up too many rights?)

b) Tunkl criteria can over protect: so much protection they actually deter desirable behavior

i) e.g. High housing prices to improve safety means some people will be homeless, is it more desirable to have less safe cheaper housing than perfectly safe expensive housing? ( should we allow people to assume these risks?

ii) Also, allow people not to sign the waiver, that way they are no worse off, but people have the option of signing it and gaining the new advantage with some potential peril


J) Firefighter Rules

1) Firefighters cannot recover for injuries inflicted while fighting a negligently caused fire

a) you negligently set fire to your house, firefighter is injured, no recovery

b) you negligently set fire to your house and have a defective staircase, firefighter is injured on the staircase and can recover



2) Policy arguments

a) Seems inconsistent, generally you create a hazard you are liable for injuries it cause

b) Might be a no duty situation, the hazard is open and obvious, you have no duty to warn people operating within their social role

c) Firefighters are compensated for their work by community, employed to take this risk and compensated for injuries with insurance, workers’ compensation, salary, etc.

d) Gets complicated with volunteer firefighters ( Roberts v. Vaughn – volunteer firefighter injured while performing duties

i) What is the social role of a volunteer firefighter?

VIII) Strict Liability
A) Strict liability – liability without negligence, if harm occurs because of defendant’s activity then they are liable for that harm, regardless of fault


1) Originally imposed on particularly dangerous activities

2) Used to regulate activity levels (the cost of liability must be weighed against precautions by the defendant to determine if it is worth performing the activity in a specific location)

3) Has also been applied in vicarious liability and some areas of products liability


B) Two major important questions to ask about strict liability:



1. Why do we impose it?

2. Why is there no strict liability in other cases? (cricket ball, slip on steps, etc... these all require negligence)

C) The 2nd Restatement gives a six factor test (but no guidance on how many factors are required or if any are dispositive) to determine if a dangerous activity should be controlled by strict liability instead of negligence


1) High degree of risk (high P)

a) Not necessarily that the chance of injury is high, more likely that many people could be injured if something went wrong?

b) With dynamite and American Cyanamid the probability of harm was low but the potential degree of harm if it occurred was very high

c) In 1st Restatement there was no reference to high degree of risk



2) If something goes wrong harm will be great (high L)




a) Seems like the definition of ultrahazardous/abnormally hazardous




b) This is judged at the time the activity was done

c) This factor seems more important for imposing strict liability ( if P is low but L is very high we want strict liability

d) Some argue that this is the only important factor ( taking the risk should impose strict liability (not held by any of the drafters of the restatements)



3) Inability to eliminate the risk through reasonable care (B is always greater than PL)




a) Negligence analysis (if no negligence then all elements must fail)





1. B >> PL





2. No reasonable alternative can be suggested




b) If there was an inexpensive B then this would be negligence not strict liability

c) Problem with applying strict liability is that there is no requirement to show or suggest an effective alternative

d) This is used more as a steering criterion (move you from negligence to strict liability) rather than a dispositive criterion for strict liability

i) Regardless of the outcome on this section there is liability (if not negligent then strict liability, if negligent, well there you are)



4) Value to community




a) Activity must have some value, otherwise to do it at all would be negligent

b) This can be another steering criterion (if no value negligence, if some value go to strict liability)

c) The higher the value the less fault perhaps, thus justifying strict liability

d) Prosser takes a different view

i) If the value to the community is high, even if the activity is dangerous there should be no strict liability

ii) Is this appropriate, and if so who makes the decision about  value?

iii) Prosser is thinking about a town with a single dangerous employer ( everyone being out of work is worse than people working at dangerous jobs so the employer should not be held to a strict liability regime




e) This can also deal with new technologies of unknown danger

i) When the new technology is introduced it could be held to a strict liability regime until society determines its usefulness and danger and regulates it accordingly

ii) Basically the idea of progress paying its way ( direct opposite of Losee reflecting different views of progress




f) Basically imposes strict liability on dangerous reasonable activities

i) Society approves of the activity, but wants to make the actor pay for anyone hurt whether or not there was negligence



5) Location




a) Another steering mechanism from negligence to strict liability




b) If location is truly inappropriate then the activity should be negligent

c) Appropriateness hinges on the amount of risk posed by performing the activity in the specified location



6) Uncommon activity




a) Also factors into the determination of L

b) Expectation view requires that the activity go to the person, not the person to the activity ( only professionals typically experience the activity


i) Professionals can be regulated, licensed, trained, etc.


ii) Can be required to carry insurance to cover the risk they impose



7) Conclusion of the test: When should there be strict liability




a) P is usually low, and not very determinative




b) L must be high




c) The activity must be uncommon




d) B, location, and value to community are steering mechanisms

e) Basically this returns us to the original restatement (pg 517) – high risk, no negligence (reasonable activity), uncommon activity

f) Brings up the questions again:

1) Why are these reasonable but dangerous activities subject to strict liability?

2) Why aren’t more activities subject to strict liability?


D) Sugarman’s rationale for strict liability: 

1) Some activities are okay to do, the B > PL, but they are uncommon and particularly dangerous so if someone is injured we impose strict liability

a) Strict liability – blasting, nuclear power plants, we want them to be perfect and punish them if there is an injury, whether or not the injury was negligently inflicted

b) Negligence – plane falling on your house, we do not expect them to be perfect, planes fly over all the time and sometimes there is a problem


E) History of strict liability



1) Fletcher v. Rylands pg 498




a) Facts:

i) Plaintiff was a coal miner and defendant was a farmer who built a reservoir on his land

ii) The reservoir leaked through no fault on the part of the defendant and flooded plaintiff’s mines

b) Defendant was found to be strictly liable for the harm caused, not at fault because of negligence

c) Legal tests used:

i) Blackburn: defendant is responsible for what he brings onto his land, if it escapes and causes mischief he is responsible

ii) Cairns: defendant is responsible for “unnatural” uses of the land and any damages they cause (like reservoirs)




d) Precedent:

i) Cattle rule: strictly liable for cattle that wander off and cause property damage whether or not you were careful in retaining them


-Fails Cairns, sort of satisfies Blackburn

ii) Flower barrel: situation of res ipsa, not strict liability, the defendant can rebut the res ipsa by showing there was some non-negligent explanation for why the rope broke and the flour barrel fell

-This situation satisfies both Blackburn and Cairns, but is not made a strict liability situation

-Court argues that because Rylands suffers harm on his own land and not on the highway where there is inherent risk that is sufficient difference to impose strict liability





iii) Cricket ball case: why no strict liability?

-The ball was introduced to the land, it was dangerous if it escaped so it satisfies Blackburn

-Cricket is a natural use of the land in England so it fails the Cairns test

-Plaintiff was walking on the road, so that could be an argument, but the situation would still have been negligence not strict liability if she had been at home ( difficult case



2) Sullivan v. Dunham pg 506




a) Facts:





i) Dynamiting of tree caused chunk of wood to fly off and injure a woman

b) Trees are natural part of the land, but dynamite is a dangerous thing that is introduced so apply strict liability (blasting rule)

c) Comparison to cricket ball case


i) Both plaintiff injured on the highway


ii) Both injured by something brought onto the land that escaped


iii) Both suffered personal injury (not property damage)

-The cases do not mesh with the doctrine of Fletcher – one is inconsistent with the other

3) Real explanation for Fletcher ( there was a case where a reservoir burst several years earlier that killed hundreds or thousands of people which caused the House of Commons to impose strict liability on most reservoir escape injuries ( the Fletcher case is an example of judges working out the policy

4) Losee v. Buchanan pg 504n4


a) Facts:

i) Boiler exploded and flew onto plaintiff’s land damaging several buildings

b) Court resists imposing strict liability because it would restrict or retard industrialization which is good for society

i) Imposing strict liability would make industry an insurer and payments the equivalent of a tax on their operations

ii) This sort of injury is part of the risk of living in an industrialized society, boilers come flying through walls once in a while (like the risks of being on the highway according to English courts)

iii) Liability has to follow fault here ( if the boiler was negligently used or maintained then there is liability, if it simply blows up through no fault of the owner, no recovery

iv) Regardless of how unusual the activity is there is no liability without fault because the court wants to encourage invention/industrialization




c) How is this reconciled with dynamite cases?

i) The laws about dynamite blasting were already on the books making it a strict liability offense regardless of societal good

-New York restricted strict liability to injury from debris not from concussion ( concussion was too removed for strict liability, it required negligence until the 1960s


F) Policy and purposes of strict liability



1) Tort goals served by strict liability:




a) Make activities pay their way (internalize costs)




b) Use costs to regulate the amount of activity done (activity level)

c) When the activity is dangerous and there is no cheap way to avoid the danger then strict liability does function as an insurance method for injured people ( most people do not carry their own insurance, and no one carries insurance for exploding dynamite

d) Administrative reasons (often difficult to prove negligence because the operation is technical, the evidence is destroyed, the evidence is in the hands of the defendant, etc.)



2) Weaknesses in these arguments




a) Should the defendant internalize the costs even when the plaintiff is at fault

b) Negligence is intended to promote safety so why is strict liability better at doing that?

c) If the purpose is insurance is Tort law (with lawyer’s fees) an effective way

d) Administrative: why does strict liability provide a conclusive presumption rather than a rebuttable presumption (like burden shifting/res ipsa)?


-If proving negligence is too hard why not use burden shifting instead

-Problem with burden shifting is that it assumes negligence, while strict liability isn’t concerned with negligence, it only cares about compensating a harm – Justice Traynor objecting to res ipsa for manufacturers rather than strict liability

e) Other goals of tort law are not satisfied:


-Sense of vengeance/justice since there is no admission of fault


-Not punishing wrong-doers

-Setting standards of activity ( in negligence cases jury sets a standard of conduct, in strict liability there are no standards set because there is no determination of reasonable conduct



3) Sugarman’s Conclusion

a) All of the arguments work under negligence equally well where there are a few unlucky victims ( why aren’t they strict liability (e.g. cricket ball)

b) Perhaps these arguments are too strong and would argue that negligence should be converted to strict liability

c) Eventually comes down to a matter of fairness


G) Other reasons for strict liability



1) Loss spreading

a) Share the damages across society ( defendant businesses can do this through pricing, etc.

b) Enterprise will have insurance to cover the cost ( it’s a cost of doing business

i) Individuals generally do not have similar insurance and cannot defray the costs as effectively

c) Moves the burden from the shoulders of the plaintiff to all of society, or at least those who use the product

i) Makes those who benefit from the activity pay for all of its consequences

ii) “Bottom dollar” or marginal dollar hypothesis ( better for everyone to bear a small burden than one person to bear a large one

iii) Especially true if consumers/victim pre-pay for the injury through higher prices from the beginning




d) Loss spreading can be achieved in other ways than strict liability



2) Fairness (questionable, is it more fair to make someone who wasn’t negligent pay?)




a) Seems more fair that the person benefiting pay for the injuries

b) Tort law allows equally at fault parties to share the burden, but does not impose this for equally innocent ones (instead strict liability, or no negligence)


i) Perhaps if both parties were insured they could share the loss

c) The idea feeds into the deterrence and condemnation ideas of torts

d) Reflects the idea that the defendant made a deliberate choice to pose a risk to an innocent plaintiff who had no ability to avoid it

e) Also a way of regulating inter-personal interactions, if you create a risk to your neighbor you should pay for that risk (strict liability), but if you encounter a risk on the highway (in public/society) then you should have to show that someone was negligent in creating that risk



3) Proof (negligence might be difficult to show)




a) Activity might destroy the evidence (why not shift the burden then?)




b) Too expensive to determine fault, companies are better able to bear the cost




c) Juries make mistakes (that’s ALWAYS true, do we get rid of them altogether)



4) Activity Level/Precaution

a) When juries apply the Hand formula they may have a difficult time determining when the level of the activity should be reduced or eliminated (seems drastic to argue they should reduce or eliminate their activity)

b) Strict liability allows the defendant to know the cost of a specific activity level and make more accurate determinations of what level of activity is appropriate to the level of costs ( much better than the court can do

i) Assumes negligence calculation is inaccurate, apply a strict burden to the defendant and allow them to determine the optimal level of activity

ii) Also discounts the idea that plaintiffs should reduce their activity, by imposing strict liability the defendant is completely responsible for regulating activity level, whereas with negligence plaintiffs can also be required to regulate the level (through assumption of risk and comparative negligence) –Judge Posner



5) Non-reciprocal risk – Judge Fletcher

a) Different view of liability ( when you impose a non-reciprocal risk on someone you should pay for it


i) Addresses the moral component of tort law

b) Does not address why in some instances we do not hold people liable for non-reciprocal risks (i.e. doctor is not liable for side effects of a procedure, he imposed a risk (side effects) but the patient did not pose a reciprocal risk back)

c) Fletcher eventually added an assumption of risk factor to deal with these sorts of situations



6) Who should be sued?




a) Where does the liability lie under strict liability?




b) Often have proximate cause issues (what activity actually caused the harm)

i) All strict liability does is prove breach of a duty, plaintiff still must prove duty and causation



7) Safety

a) Those undertaking the activity are best able to judge risks, account for them, and take precautions to reduce them

b) An appropriate negligence standard would serve the same purpose

c) The problem might be that tort damages are not high enough


i) Strict liability would impose all of the appropriate damages

ii) If negligence was not applied properly some damages may not be applied

iii) PL might be lower than it should be so companies might not undertake a B to increase safety that they would undertake under a strict liability regime ( says negligence calculation is the problem, but is it really?

IX) Products liability

A) A special case of strict liability


B) Three kinds of defective products



1) Manufacturing defects (true strict liability)



2) Design defects (really more of a negligence regime)



3) Warning defects (really more of a negligence regime)


C) History of strict liability in products



1) Winterbottom v. Wright pg 543 (strict liability in contracts)

a) Facts: 

i) Defendant provided a mail coach to carry mailbags

ii) The coach broke down and a passenger was injured

iii) Wright was not the manufacturer




b) Court held that he was not liable for the injury

c) Case stands for the principal that product liability stems from a contractual obligation between the manufacturer and the purchaser


i) Tort duty stemmed from privity of contract

ii) Probably intended to limit the number of people the manufacturer had a duty to

iii) Also limited liability of manufacturer for intervening events affecting his product (proximate cause issues)

d) The idea of duty arising from privity reflected the direct nature of commerce

e) As commerce became less face to face the idea of implied warranty became common ( there was an implied warranty between manufacturer and purchaser that the product would function as described

i) This was a situation of strict liability ( manufacturer could not make a reasonable attempt argument, either an order was fulfilled or not, nothing in between



2) Thomas v. Winchester (pg 541) (imminent danger creates duty)




a) Facts:





i) Poison was incorrectly labeled as medicine

ii) The manufacturer mislabeled it and sold it to a druggist who sold it to a customer




b) Customer sued the manufacturer for the defect





i) Under Winterbottom there would be no duty because no privity

c) Court rejects the privity requirement ( the inherent danger of the mislabeled product was sufficient to create a duty

i) Anyone buying the product would be put at risk (imminent danger)

ii) The only person with privity, the druggist, was the only person unlikely to be injured by the defective product




d) Beginning to head towards strict liability for products



3) MacPherson v. Buick (negligent manufacture leading to danger creates duty)




a) Facts:

i) MacPherson bought a car from an independent retailer who bought cars directly from the manufacturer

ii) The wood in one of the wheels was defective and collapsed causing injury

b) Plaintiff alleged that Buick was negligent for not properly inspecting the wheel before sale ( inspection would have found the defect

c) Cardozo says that if you make a product negligently and it becomes dangerous because of that negligence you owe the buyer or a third party a duty of due care

i) This creates the transition from Thomas (imminent danger) to MacPherson (dangerous if negligently made)

ii) Replaces privity with foreseeability to create a tort duty and then apply simple tort negligence ( major change in product liability law, manufacturers could be sued by foreseeable third parties for defects

iii) At the same time there was a change in warranty law (late 1890s) ( those in privity with manufacturer could sue for personal injury under strict liability (stemmed from a bad food case)



4) Development of tort and contract (warranty) liability law

a) From 1900-1960s virtually all strict liability warranty personal injury cases involved food


i) These still required privity of contract


ii) Under tort third parties could only sue manufacturers for negligence

b) By the 1940s torts were allowing plaintiffs to sue manufacturers using res ipsa burden shifting


i) Another step toward strict product liability in torts

c) Hennigsen (1960)


i) Applied warranty law to automobile dealerships

ii) Dealers began disclaiming implied warranty by giving a limited warranty (courts disallowed the disclaimer like the waiver in Tunkl)

iii) Courts began to allow the warranties to relate back to the manufacturer in torts rather than in contracts



5) Escola v. Coca Cola (1944) – Justice Traynor

a) Facts: Coke bottle exploded in the hand of a waitress as she was putting it in a refrigerator

b) Argues res ipsa – Coke bottle must have been filled/made negligently otherwise it wouldn’t have exploded

c) Traynor held that negligence shouldn’t matter, should institute strict liability



6) Greenman v. Yuba Power (1963) – Justice Traynor on the court

a) Simply adopts strict liability for products cases and gets rid of the fictions like res ipsa and the contortions of contract law

b) Prosser jumps on this decision and adopts it in Restatement (section 402(A)) which in large part was responsible for doing away with the privity requirement to apply strict liability

c) This decision also gave strict liability standing to by-standers



7) The current state of product liability




a) Manufacturers and retailers can be sued in tort under strict liability




b) There are lots of borderline cases

i) Anyone in the chain of sales and maintenance of products are now covered by strict liability (we want all of these people to be perfect or pay)

ii) Both purchasers and their families can sue


D) Arguments about strict liability for products – Justice Traynor’s concurrence in Escola


1) Reasons for:

a) Compensation injured victims should be a cost of doing business (internalization of costs)




b) Deterrence (serves a public interest to make safer products)




c) Manufacturers are in the best position to ensure safe products

d) Avoid wasteful litigation – warranty should go to the user (tort right), not the purchaser (contract right)

e) Cost spreading

f) Plaintiff may have a difficult time proving negligence

g) Consumers expect quality products ( manufacture can control production and inspection

h) Candor ( we already have warranty laws with exceptions and res ipsa which basically create strict liability, just call it that



2) Are the arguments convincing?




a) The decision in the case is driven solely by policy not precedent




b) Safety promotion





i) Strict liability opens manufacturers to endless liability

-They lose control of the product when it leaves the factory, why should they still be held liable?

-Making manufacturer liable might focus on the wrong party, retailer might be a better place to focus liability to promote safety





ii) Should there by strict liability only for foreseeable injuries?

-If the injury is unforeseeable how can the manufacturer take steps to make the product safer?





iii) Doesn’t negligence cover these issues?






-If proving negligence is too difficult shift the burden

-If burden is shifted the defendant might “unfairly” prove their safety because they control all of the information ( suggests juries are too stupid to tell the difference

-Negligence liability may not deter properly




c) Loss spreading

i) If the goal is really to spread the loss why not apply strict liability to all tort cases

ii) Tort law as a loss spreading mechanism is inefficient (lots of resources go to compensating lawyers)

iii) Strict liability forces everyone to buy insurance from the product makers (Traynor assumes this is a good thing)

iv) Some countries (not here) eliminate pain and suffering awards in strict liability cases ( addresses the insurance idea of strict liability, we’ll restore someone to the state they were in but do not do more without a showing of negligence




d) Might this cause over deterrence (criticism of all of tort law)





i) Too many resources devoted to precautions






-Like unnecessary medical tests to avoid malpractice

ii) Discourages innovation (why risk a new potentially dangerous product ( companies may see too few benefits)




e) Warranty vs. tort approaches

i) Is the strict liability from warranty really superior or should it adopt a fault principle




f) Internalize costs

i) Someone will eventually pay for the injury (either the industry or the injured person) – Coase theorem ( who should bear the burden


-Industry will pass the costs on to everyone


-The injured person cannot do this

-In the absence of negligence why is it better to have the manufacturer bear the burden rather than the injured person, the cost to society is identical (in some ways higher under strict liability)

ii) Tort addressed this problem by invoking the idea of defect ( if the product is defective (but not through negligence necessarily) the manufacturer should pay


E) Defective products



1) All of the rationales of strict liability are addressed to preventing product defects




a) Promote production of “safer” i.e. non-defective products




b) Compensate victims for the defective product




c) Manufacturer internalizes the cost of the defective product




d) Punish those making the defective product




e) Satisfy the victim injured by defective products



2) When is a product defective?




a) Three classes of defects





i) Manufacturing defects





ii) Design defects





iii) Warning defects




b) Products must have been defective when they left the manufacturer





i) Strict liability here largely stems from the expectation of function





ii) Ignore the amount of effort the manufacture expends to ensure that



the products are made properly ( we do not care about negligence






-We expect perfect products






-In contrast we do not expect perfect services (allow negligence)






-We expect perfect Cokes, not perfects doctors



3) Tests used:




a) Manufacturing defect: not made the way it was intended to be made




b) Design defect:





i) Consumer expectation





ii) Excessive preventable danger





iii) Generic defect




c) Warning defect: disclose dangers in the product





i) No warnings are required for “open and obvious” dangers





ii) Learned intermediary


F) The Restatements on products liability



1) 2nd Restatement § 402A




(1) One who sells a product in a dangerously defective condition is liable if:





(a) Seller is engaged in selling such products AND

(b) It is expected to and does reach the user in substantially the same condition it was sold




(2) Rule (1) applies although





(a) Seller has exercised all possible care in preparation AND

(b) The user has not bought the product from or entered into a contractual arrangement with the seller



2) 3rd Restatement

(1) One engaged in the business of selling products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect

(2) Three types of defects:

(a) Manufacturing defect: product departs from design even though all possible care was exercised in preparation

(b) Design defect: foreseeable risks could have been reduced or avoided by an alternative design

(c) Inadequate instructions/warnings: foreseeable risks could have been avoided by warnings or instructions

3) Reasonable alternative design (From Restatement of Products) ( to demonstrate a defective design “plaintiff must show that a reasonable alternative design would have reduced the risk of harm”


1) Considerations



a) Magnitude/ and probability of foreseeable risk of harm



b) Instruction and warnings with the product



c) Nature and strength of consumer expectations for product



d) Advantages and disadvantages of product and proposed alternative


G) History of strict product liability ( manufacturing and design defects



1) Greenman – defective set-screws on lathe allowed wood to fly up and cause injury

a) Court does not define the defect (design, manufacturing, etc.) well, but imposes strict liability



2) Cronin – hasp gives way in bread truck leading to injury




a) Court fails to explain the nature of the defect (design, manufacturing)

b) Discarded “unreasonably dangerous” language from the defective product definition ( allowed plaintiff simply to show that the product was defective in design or manufacture, the product need not be unreasonably dangerous to render it defective

i) The unreasonably dangerous language simply emphasized the defective nature of the product, not the conduct of the manufacturer 

3) Luque – plaintiff got his hand stuck in a lawn mower when he slipped and fell and his hand got caught in a hole that could have been covered ( argued that the warning was not sufficient, the defect should have been fixed

4) Barker – high end loader overturned


a) Court created two tests to determine if a product was defective

1. Consumer expectation test (did it function as the consumer should reasonably expect it to function?)



2. Product has excessive preventable danger (risk/benefit test)

5) Soule – plaintiff was driving in a camaro and was more injured when she got into an accident and parts of the wheel mounts penetrated into the driving compartment

a) Claimed a manufacturing defect (welds) and a design defect (way the wheel was attached was dangerous)

b) Questions whether poor crashworthiness makes a car defectively designed

c) The court still requires a defect to impose strict liability (in pure strict liability she would simply have to be injured in the car but courts are not ready to take that step)

d) Plaintiff argued the wheel design was defective because it did not limit backward movement of the wheel (used Ford Mustang design as a comparison which did limit this movement)

e) Judge used a consumer expectation test which defendant GM objected to:

i) Objection was upheld because consumers do not have common knowledge about how safe a car should be

ii) Expectation test is more appropriate in cases of manufacturing defects ( consumers know when something is broken

iii) Judgment was not reversed because instruction was harmless error

f) Consumer expectation test is a performance/outcome based concept like SL

g) The “excessive preventable danger” standard used in design defect cases is very similar to negligence 

i) If it could have been designed without the excessive preventable danger, which is the premise of a design defect, then it was negligent not to design it that way, although courts call it strict liability 

ii) In Barker the court used res ipsa to shift the burden to defendants to try to distinguish the case from negligence

-Supreme Court of CA also notes that the product is evaluated in hindsight for excessive preventable danger ( this is strict liability if we evaluate an old product against today’s technology and standards

iii) Rather than using burden shifting (to make the defendant show the product is designed safely) most plaintiffs will try to present a reasonable alternative design

iv) Also court emphasizes the product is on trial, not the defendant (to distinguish from negligence again)

h) Restatement 3rd says evaluate the product at the time of manufacture with the knowledge available at that time

i) Makes design defects a negligence system ( if a product was designed with a preventable danger then it was negligent to make it that way



6) Hardtop convertible and VW Bus type cases – must compare like products

a) Although there are safer designs (steel frame roof in car) a product is not defective if it is chosen specifically because of the thing that makes it less safe

b) Essentially uses a consumer expectation test ( consumer bought the product for the disputed design, they cannot then argue that it did not perform the way they expected (danger is warned)

7) O’Brien v. Musky – dove into aboveground swimming pool and was injured (3.5 ft deep)


a) What is a reasonable alternative design?



i) Below ground pool



ii) Even more shallow to make it less likely someone would dive in

b) Plaintiff instead argued a “generic defect” ( product was so dangerous it should not have been manufactured at all (extremely high burden)

c) Requires the jury to find that the product has so little utility and is so dangerous that it should not be on the market

i) Jury can find them guilty if the design is simply manifestly unreasonable (so ridiculously dangerous that the jury can tell them not to make the product, like lawn darts)

d) Dissent argued that for irreducibly dangerous products warnings may be enough since they cannot be designed safer and still function



8) Camacho – motorcycle accident

a) Argued a design defect because the motorcycle did not have crash bars or the option of crash bars

b) Defendant wanted a consumer expectation instruction ( these sorts of injuries are an expected part of riding a motorcycle


i) Danger was “open and obvious” therefore no defect

ii) Comes down to a question of warn vs. fix with the caveat of what is the impact of the fix on the utility of the motorcycle ( was the motorcycle designed without the bars for a reason, perhaps yes




c) Plaintiff argued that defendant should have:





1. Put the bars on OR





2. Offer the bars OR





3. Disclose that bars were available on other products OR

4. Warn that they were not available on this motorcycle (isn’t that open and obvious?)


I) Warnings and product defects



1) Introduction




a) Hinges on the idea that failure to make adequate warnings is negligence




b) Open and obvious dangers warn for themselves (the Flopper)

c) Some dangerous are so significant that they must be fixed, warning is not sufficient

i) Determining when that is can be difficult

d) In response to a plaintiff’s assertion of a design defect a defendant can assert a defense that warning is sufficient (hardtop convertible) but it won’t always win (hole in the lawnmower)


i) Dispute is often about sufficiency of the warning

e) The effectiveness of a warning can also be evaluated in light of the harm caused


i) Hood – type of hazard warned was different from the hazard caused

ii) Cold sore medicine – magnitude of the injury inflicted was much greater than expected based on the warning




f) Adequacy of warnings:





1. Indicate the scope of the danger





2. Inform of the extent/seriousness of resulting harm

3. The physical aspects (size, clarity, color, etc.) of the warning must be sufficient to alert a reasonably prudent user to the dangers

4. Do the directives indicate the consequences of violation

5. Are the means of conveying the warning adequate



2) Cases:




Hood v. Ryobi – sufficiency of warning

a) Facts: was injured when the blade on his miter saw flew off after he had removed the blade guard

b) Hood claims he thought the guard was present to prevent his clothing or hands getting caught in the blade – his interpretation of the warning


i) Wanted more explicit warning

c) Court argues more warnings might lead to greater neglect

i) This can be a reason why a fix is superior to a warning ( fix cannot be ignored

d) Court makes a distinction between warnings to avoid consumer carelessness (where there should be a fix) and warnings against tampering with or altering the design (where the warning is sufficient, the design is already fixed)




Faberge – kids poured cologne on a candle to scent it and were badly burned

a) Defendant Faberge argued that the kind of harm that took place was totally unforeseeable and it is impossible to warn about an unforeseeable harm

b) Court still required them to place warning labels on their cologne




Edwards v. Basel – learned intermediary rule

a) Facts: Plaintiff’s husband suffered a heart attack resulting from an overdose of nicotine from smoking while wearing tow nicotine patches

b) Defendant first relied on “learned intermediary” rule

i) By disclosing the dangers to the doctor the company had fulfilled its obligation to warn

ii) Addresses the question ( who deserves the warning

iii) Is the doctor best suited to determine which risks a patient should take or can take?





c) Exceptions to the doctrine:






1. Insufficient doctor-patient relationship






2. FDA mandates a direct explicit warning

a) Perhaps addresses products the patient might solicit from the doctor rather than those products the doctor would prescribe (directly advertised drugs, contraceptives, etc.)

d) Court rejected learned intermediary argument, Basel then argued that their warning was sufficient because it was FDA approved

i) Court rejected this argument too, saying the warning was not specific enough about the exact dangers the plaintiff faced ( like other cases of compliance, following a regulation is not a defense to negligence




Exploding wave lotion case




-All of these warning cases essentially involve a showing of negligence





-Plaintiff is trying to get to the jury

-Defendant wants a directed verdict saying no defect (equivalent to no negligence)


J) Learned Intermediary (special case of warnings) – policy implications



1) The learned intermediary doctrine really addresses our trust in doctors




a) Are they really the best people to be responsible for evaluating risks to us?




b) Are we capable of making the evaluation?




c) Should someone like a pharmacist be responsible?

2) The close connections between pharmaceutical makers and doctors might compromise the objectivity of the doctor ( maybe they do not always have the patient’s best interests at heart and they may not disclose everything they should


K) Unknowable dangers

1) Why impose strict liability for a danger the company did not know existed at the time of manufacture (or where no reasonable alternative design existed)

i) Company is best able to spread the loss of the injury

ii) Technology forcing – encourages a company to research their products to find dangers and ways to prevent them

iii) Slows the introduction of potentially dangerous products

iv) Greater efficiency, don’t have to prove they knew or should have known the product was defective, only that they know no the product is defective

v) Consumer expected the product to be safe and effective, it wasn’t so the manufacture should compensate them

vi) The company can provide insurance for its customers by increasing the price of the product to internalize the cost

2) Many courts have stepped back from imposing strict liability in cases of unknowable dangers

a) Some have fallen back on shifting the burden to the defendant ( we know now the product is dangerous, prove that you didn’t know then

b) Many of the cases suffer form hindsight bias ( if we know it is dangerous now it is difficult to believe they didn’t know it was dangerous then

i) The hindsight test really focuses on the function of the product and not the conduct of the manufacturer ( strict liability in this situation is basically pragmatic – now that we know there is a problem with the product who is best suited to defray that cost, it is not about apportioning blame so much as being sure injured parties are compensated for their injuries

c) CA and FLA have adopted the view of trying the product ( don’t care so much about what the defendant actually knew but rather what was knowable at the time (seems like semantic hair splitting)

3) This concept is also used in design defects ( if we learn of a new way to design a product now that makes it safer, do we hold companies retroactively liable?

a) Most courts hold that products are evaluated by the state of the art in design at the time of manufacture

b) This is a negligence regime ( the product should be designed as well as it could have been at the time it was made

4) Some products with known side effects are ruled non-defective as long as they carry proper warnings (gauged by negligence not strict liability)


a) Irreducible drug side effects


b) Vaccines


c) Some blood products

d) Some would argue make them raise the price and hold them to strict liability to compensate people who have an adverse response

e) Courts reject the argument and stick to negligence



5) Vassallo v. Baxter Healthcare (1998)




a) Facts: woman was suing for defective breast implants




b) Argued design and warning defects

c) The court decided to use a negligence regime rather than strict liability


i) Cannot warn or improve safety if they do not know of the danger


ii) Both plaintiff and defendant were surprised by the defect

iii) Since defendant did not know the danger was impending they could not proactively raise the price to provide insurance



6) What responsibility do manufacturers have if they later discover a danger?




a) Do they have a duty at all?





i) Yes – they have an ongoing responsibility for the products they make

ii) Their duty is to exercise due care to reduce the amount of injury their product causes (P, L, and B)




b) Available responses





i) Recall





ii) Warn





iii) Offer to fix





iv) Suggest a change in use of the product




c) Factors to evaluate





i) Ease of notice (goes to B, how big is the consumer base, etc.)





ii) Risk of harm (larger the risk the larger the acceptable B)





iii) Is the product still on the market (cars vs. cookies)





iv) Likelihood of warnings reducing the danger, must there be fixes




d) Still a negligence regime, not strict liability, must prove causation

e) If the step requested is a warning many states impose a heeding presumption ( defendant must show that the plaintiff would not have obeyed the warning had it been given

i) Often come down to a warn vs. fix situation (like the safety latch on the cultivator)

ii) Courts often won’t force a company to pay for a recall

iii) Company couldn’t have known about the danger so they couldn’t have internalized the cost already

iv) However, courts may force them to fix


L) Misrepresentations



1) Misrepresentations of products may be treated as negligent warnings

2) Problem occurs when the defendant non-negligently did not know they were making a misrepresentation but there was a misrepresentation making the product not what the plaintiff expected (blissful ignorance situation)


a) Not negligent so probably shouldn’t be held strictly liable either

b) Balancing between warning defect (negligence) or manufacturing defect (strict liability)


M) Defenses to strict liability



1) How to balance plaintiff fault and with defective products




a) Ignore plaintiff’s fault – no defense




b) Pure comparative negligence – partial defense




c) Assumption of risk (no duty) – full defense

d) Under the 2nd Restatement (pre-comparative negligence) there were no partial defenses available, so it adopted the view that there were some defenses that served as a total bar to recovery – looked at whether or not the plaintiff acted knowingly


i) Careless acts by the plaintiff were no defense


ii) Knowing/intentional acts were a complete bar to recovery

e) Today courts apply comparative negligence



2) Arguments for the different regimes

a) If the goal is loss spreading then there should be no defenses ( also causes the enterprise to internalize the cost




b) For the sake of fairness user fault should be a complete bar



3) How do you make the comparison? ( several proposals




a) Compare “directness” of causation





i) No proximate cause would be a compete bar to recovery

b) Deviation: use a reasonable person standard for the plaintiff and evaluate how badly the product deviates from the expected function

c) Subtract plaintiff fault from the liability of the defendant

i) May limit plaintiff to no more than 50% or allow them to be up to 99% at fault

d) Look at enhancement in the injury cause by plaintiff negligence or the defective product

e) Good faith effort by maker to inform plaintiff of design defect:


i) Plaintiff ignores a letter/advisory ( partial cut down

ii) Plaintiff refuse fix from defendant ( complete defense (superceding cause)



4) Disclaimers




a) Sweeping waivers of liability are generally ruled invalid




b) Some recreational products allow liability waivers



5) GM v. Sanchez – comparative fault case




a) Facts: plaintiff was feeding some animals and got pinned by his truck

b) Plaintiff argued that the fact that the transmission could slip into hydraulic neutral (felt like Park) and then into reverse made the truck defective

c) Jury found comparative fault, each 50% at fault


i) Plaintiff for design of the transmission

ii) Defendant for not putting on the parking brake, turning off the engine, etc. (defendant probably judged the actions as safe, generally)


N) Work related injuries with defective products



1) How is the employee compensated?

a) Generally first by workers’ compensation


b) May still want to recover in tort due to higher wage replacement, higher medical cost replacement, and pain and suffering benefits



2) Interaction between tort and workers’ compensation

a) Under workers’ compensation the employee cannot sue their employer for an injury, so they must sue the manufacturer of the defective product

b) In the US system workers’ compensation has a right of subrogation against any tort recovery

i) Collateral source rule – tort recovery is not reduced by any collateral sources the plaintiff has benefited from ( do not want to let the defendant benefit from the foresight of the plaintiff




c) Alternative ways of dealing with the compensation:





i) Reverse the collateral source rule and eliminate subrogation

ii) Compare employer and manufacturer fault and distribute contribution accordingly

-This addresses employer fault, which the other two mechanisms do not

-However, it voids employer immunity under workers’ comp.

-Some courts have limited employer contribution to what they would pay under workers’ compensation

iii) Bar tort action against third parties, but improve workers’ compensation benefits and allow the employer to recover form the manufacturer for the cost of the benefits



3) Effect of intentional employer/employee negligence




a) Types of negligence





i) Misuse of the product (remove guards i.e. Jones v. Ryobi)





ii) Modify the product





iii) Use a less safe model (school buses without back-up alarms)




b) Effect on manufacturer liability





i) Should intentional negligence let the manufacturer off?

-Should these be superceding causes

-The product wasn’t actually defective





ii) Should the employee’s award be reduced?






-If employee modified the product?






-If employer modified/ordered misuse/chose less safe product?

c) Misuse: Jones v. Ryobi – removed guard on printer which led to serious hand injury


i) Issues:

-Was the printer defective because it did not function properly or as desired with the guard in place (expectation test)

-The guard does not function, but there is a reasonable alternative design (put controls on the outside to move the wheels to prevent smudging)





ii) Should they have warned?






-Would anyone have heeded anyway




d) Less-safe-model

i) Simply because alternative models are available that does not make them defective ( the employer is able to choose which one to use, but should that then make anyone liable for injuries due to the decreased safety?

ii) Most courts treat the employer’s choice as a superceding cause




e) Modification

i) Uniform Act says that when products are defective and the employer is at fault there is a cut-down in benefits


-Is this fair, should the employee be penalized for employer fault

ii) The real question is, was a modified product defective at the time of sale, if not then there can be no claim by the employee ( has the employer become an intervening/superceding cause?

iii) Perversely, workers’ compensation gives employers little incentive to maintain a safe workplace, including maintaining their products in a safe operating condition

-Contribution would solve this by forcing employers to pay part of tort awards to employees but it goes against the purpose of workers’ compensation to shield employers from tort liability and it could only kick in if there is a third party involved




f) What role should manufacturers play?





i) Paternalistic?






-Should they force unnecessary safety on employers

-Should they make product that are simply non-functional without safety devices

ii) While manufacturers probably don’t have to force safety on employers they do have a duty to inform them of new safety features or newly discovered unsafe products

-Failure to institute new safety measures would be a superceding cause to remove manufacturer liability


O) Beyond products ( Why no strict liability for services?



1) Services are governed by negligence:




a) Malpractice




b) Waiter at a restaurant




c) Plane flights



2) We expect perfection in products, not in services




a) A plane crash is an accident (not a defective flight) – negligence




b) An exploding Coke is a defective product – strict liability

3) Services are probably more akin to defective designs or warnings rather than defective manufacturing, therefore they should be governed by negligence like the product analogs

4) Hybrid cases: product or service?


a) Royer v. Catholic Medical Center – defective prosthetic knee



i) Service – medical center was not in the business of selling knees


b) Chipped bowling ball – player cut her finger on a chipped bowling ball

i) Service – bowling ball was a luxury supplied on the premises, not a product vended by the alley




c) Beauty salon – applied hair lotion that injured client





i) Defective product – salon strictly liable

ii) Seems dissatisfying, but it can be explained by the idea that the salon is the retailer of the lotion, although they do not sell it directly, they are selling the product along with the service and should therefore be liable for the damage it causes




d) Restaurants





i) Service/premises - negligence






-Burned by hot soup spilled by waiter






-Slip on the floor





ii) Manufacturing – strict liability






-Defective food (bread with a pin in it)






-Chipped wine glass (glass was part of the overall product)

X) Damages
A) Tort awards are intended to restore a plaintiff to their condition before the tort took place

1) With the existence of alternative compensation systems and insurance many people have their injuries taken care of prior to having their tort award made

2) Right of subrogation – right of an insurer to recover their costs from a tort award (prevents double recovery)

a) Under subrogation insurer can only recover for costs they have paid, not for future costs although tort awards generally include compensation for future as well as past medical costs ( insurance companies may have a difficult time collecting compensation for future costs

b) If there is a cut down due to contributory negligence the right of subrogation is reduced by that amount (100 in medical costs, insurance covers 80% of total costs or 80, the plaintiff if 20% at fault so only recovers 80 and owes the insurance company only 64)

3) Collateral source rule – tort awards are made regardless of any other benefits the plaintiff has already had (insurance, friends, well wishers, etc.) ( defendant does not benefit from the foresight of the plaintiff in obtaining these alternative means of compensation


a) Can lead to double recovery

b) Many tort alternatives suggest reversing the collateral source rule  and getting rid of subrogation to make the compensation systems more effective 

c) Reversing collateral source rule shifts the cost from liability insurers to first-party insurers (seems appropriate since the plaintiff contracts with them to cover injuries)

Example of damage award breakdown under some different systems:

	
	
	Plaintiff’s Recovery

	
	Base Costs
	Standard Tort
	20% Comp. Neg.
	Sugarman’s Proposal

	Medical

Costs
	150,000 covered at 80% by insurance
	30,000 (reimburse insurance 80% of costs)
	24,000 (recover 80%, reimburse medical costs at 80%, so 96,000)
	30,000 (insurance gets no reimbursement)

	Income Loss
	100,000
	100,000
	80,000
	~96-97,000 (employer reimburses  ~7,000 considering take home pay) and 90,000 from the tort recovery

	Pain & Suf.
	500,000
	500,000
	400,000
	Max of 350,000

	Damages
	750,000
	750,000
	600,000
	~470,000 (30 + 90 + 350)

	Attorney’s Fees
	250,000 (1/3 contingency)
	250,000
	200,000
	40% of first 50 = 20

25% of next 200 = 50

15% of last 220 = 33

103,000

	Total Recov.
	500,000
	380,000
	304,000
	573,000

	Cost to Defendant
	950,000 (750,000 + ~200,000 in attorney’s fees)
	950,000
	800,000
	773,000 (probably less if defense costs are lower, so only ~673,000)


The Sugarman proposal

1) Goal is to provide a simple way to compensate victims of minor accidents without using the tort system


a) Minor accident are ineligible for pain and suffering awards


b) Frees up resources to deal with more serious injuries/torts

2) Criticism


a) Does not really serve the deterrent role that tort law is supposed to serve

-Especially true in simple negligence cases and in very large harms where the costs are significantly reduced by the cap on pain and suffering

b) Turns employers into insurers of their employees by forcing them to pay for wage loss in the first six months


i) Is this appropriate loss spreading


ii) Employee will eventually pay this in lower wages anyway

iii) As Coase observes, this loss will be paid by someone somehow, so why not the employer who is capable of spreading that loss
B) Types of awards

1) Medical costs – Often covered at a percentage by insurance but tort awards usually cover all of the costs


2) Wage loss – Tort generally fully compensates for any lost wages


3) Pain and suffering – major variable, the lottery aspect of torts


4) Punitive damages (very rare)

C) Pain and Suffering


1) Major target of tort reform


2) Many states have placed limits on pain and suffering



a) Some courts have ruled such limits unconstitutional



b) Often a fixed number or a multiple of direct costs


3) Paradoxically many juries award more for a disabling injury than for a wrongful death

D) Punitive damages


1) Why impose punitive damages?



a) Deterrence




i) Super deter




ii) Make torts so expensive it forces defendants to change their behavior




iii) Greater economic hardship ( uninsurable




iv) Forces defendant to re-evaluate PL more accurately

v) Really only effective if punitives are large and somewhat unpredictable



b) Punishment




i) Carries the weight of social condemnation




ii) Gross negligence and intentional torts are reprehensible




iii) Reserve them for unusually egregious behavior




iv) Isn’t this the point of criminal sanctions

v) Is this a function we want torts to serve ( vengeance for plaintiffs, or is torts simply supposed to compensate



2) Who pays punitive damages?




a) Some states allow limited insurance





i) Intentional torts are not covered, but reckless ones may be




b) Insurers only cover accidents, but what is an accident?





i) Not an intentional tort

ii) If punitives are levied to modify behavior there is some suggestion that that behavior was intentional therefore punitives wouldn’t be covered




c) Taylor v. State – plaintiff sued repeat drunk driver for punitive damages

i) Expected to recover from insurance, but the dissent points out this is unlikely, in fact if punitives are awarded the insurance company might deny all recovery and the plaintiff would end up with no compensation

ii) Attempting to use torts to modify behavior where the criminal system has apparently broken down

d) Threat of punitives can also be used as a bargaining chip in settlement negotiations



3) Who should get the punitive damages?




a) Three choices: plaintiff, lawyer, state

i) Plaintiff – perhaps some, they brought the suit and suffered the harm, but aren’t punitives a condemnation by society for the defendant’s bad acts and as such why should they go to a single person ( should the plaintiff receive such a windfall?

ii) Lawyer – the lawyer already gets paid a huge part of the award, but without the possibility of huge punitive and pain and suffering awards many lawyers might not take certain cases or certain kinds of cases

iii) State – seems the most fair, although if the award goes to the state there is little incentive to go after large punitive damage awards

iv) Give some of it to each party

b) In most states the plaintiff receives the award, although some states are splitting it between the plaintiff and the state



4) Corporate defendants and punitive damages

a) Generally punitives damages are levied against a person to modify behavior or to levy condemnation


i) Who is being punished in the corporation?

b) Corporations are generally held vicariously liable for the torts of their employees

i) 2nd Restatement – the company is only vicariously liable for punitive damages if:

1. Manager authorized the doing and manner of the sanctioned activity

2. The manager was reckless in employing the unfit employee

3. The employee was a manager acting within the scope of their employment

4. A manager approved the act

ii) To recover a plaintiff generally has to show the misbehavior was sanctioned by people at the highest levels of the company



5) Limiting punitive damages




a) Mechanisms





i) Caps





ii) Ratios (X times total damages)





iii) Narrow bad conduct





iv) Change who decides (judge vs. jury)





v) Change jury instructions to give guidelines or limits





vi) Supply schedules of awards





vii) Encourage settlement without trial





viii) Allow review of the award for appropriateness




b) Some states use guides





i) Usually ratio to compensatory damages





ii) Often either/or ratios (e.g. 3X compensatory or $500,000)

c) Supreme court has placed constitutional limits of punitive damages (Due Process arguments) BMW v. Gore -- $4 million in punitives for $4000 in damages

i) Supreme court ruled the damages ridiculously large – Alabama court was trying to affect national policy with local ruling

ii) Objections by the Supreme Court

-Damages were out of proportion to damages awarded for similar misconduct

-Due Process – BMW had no fair notice that their conduct, which was in line with even the most strict  of state statutes, would be so disproportionately punished




d) Generally the supreme court tries to stay out of these sorts of disputes

XI) Alternative to torts – structured compensation plans

(See individual breakdowns)

A) Major benefit for all of the structured compensation plans is the dramatic reduction in attorney’s fees and the increase in efficiency ( injured plaintiffs recover much sooner

B) Workers’ Compensation versus strict liability


1) Wage recovery



a) Under workers’ compensation only about 2/3 of recovery



b) Under strict liability full recovery


2) Medical expenses – fully compensated in both plans


3) Pain and suffering

a) At best modest lump sum or scheduled payments under workers’ compensation

b) Full pain and suffering benefits under strict liability



4) Causation problems

a) Under workers’ compensation no need to prove negligence, simply show that the injury was caused on the job to recover

b) For strict liability must show either that the product was manufactured improperly or that it had a design/warning defect and a reasonable safe alternative existed ( often a very high burden


C) Some scholars suggest instituting 24-hour workers’ compensation benefits



1) Would increase health and disability coverage for workers



2) Would eliminate borderline issues (reduce administrative costs/difficult)



3) Would this be too expensive for employers?



4) What impact on tort law?


D) Auto no-fault

1) All of the systems only instituted no-fault for liability insurance (personal injury), there is still a liability system for property damage

2) There was no crisis for property damage so no one suggested replacing the system, or at least not seriously

3) Alternatives

a) O’Connell alternative to auto no-fault

i) Would require a statute that allowed individuals to choose no fault or standard liability insurance

ii) Benefits/penalties for no-fault drivers




a) Always recover from their own plan




b) Cannot sue in tort for injuries, pain and suffering, etc.




c) Cannot be sued in tort

iii) Benefits/penalties for liability drivers




a) Retain the right to sue in tort

b) Liability insurance prices should drop (fewer drivers on the road would need to be compensated since many of them would be using no-fault insurance)

c) Would have to cover uninsured motorist insurance ( this is how they would recover if they were in an accident with a no-fault driver

d) Cannot sue no-fault drivers





iv) Problems with the plan

a) Some argue that no-fault drivers might account for a disproportionate part of the at fault population and therefore the liability system would be carrying more of the burden than it should be ( can be taken care of with a lump annual payment estimating this cost

b) Total opt-out ( allow coordinate medical, disability, and auto insurance to avoid duplicating benefits and payments

E) Other no-fault systems – each of these systems was enacted to address a specific issue that was not being appropriately addressed by tort law



1) Plans:




-Nuclear accidents




-Black lung




-Swine flu




-Childhood vaccines




-“Bad baby” cases




-Medical accidents




-Air crashes




-Drugs



2) Eligibility




a) Different for each system



3) Benefits




a) Plans differ





i) Most allow full medical recovery





ii) Most compensate for income loss






-Childhood plans kick in after age 18

-Plans usually have a maximum ceiling and replace a portion of wages




b) Major difference is in pain and suffering awards





i) “bad baby”, black lung, medical injuries ( no pain and suffering award





ii) Childhood vaccine ( recovery up to $250,000





iii) Swine flu, Nuclear accidents ( allow tort recovery






-Swine flu the US government was the defendant

-Nuclear accident has an industry wide compensation system funded at about $8 billion for an single accidents

iv) Air crash suits generally involve wrongful death which do not allow pain and suffering awards anyway



4) Funding sources




a) Most of the plans establish a special payment scheme with the industry





i) Vaccine – paid by the drug company but passed on to patients

ii) Black lung – paid mostly by coal companies supplemented with tax money

iii) Nuclear accidents - $200 million in direct insurance, $75 million per license for a general fund (no experience rating cut down)


-No deterrence, but does force cost internalization

-Administrative, political, and criminal pressures probably serve the deterrence function

iv) “Bad baby” – each obstetrician and hospital pays a flat rate and a per birth charge

v) Tobaccos plans – surcharge on cigarettes



5) Administration




a) Many institute a workers’ compensation type administrative system




b) Some start or are prosecuted as tort claims





i) Nuclear accidents – consolidate claims in single federal court





ii) Vaccine – compensation is determined by special federal master



6) Tort provisions




a) Nuclear accidents – tort remains an option




b) Swine flu – tort was allowed with the US Government as the defendant

c) Black lung, “bad baby”, medical accidents, etc. – compensation plan replaced tort recovery

d) Vaccine cases


-Must start by filing a no-fault claim with the administration

-Once a compensation offer is made plaintiff can either accept or not

-If they reject the offer and continue in tort there are disincentives (learned intermediary rules applies, failure to warn is not a defect)

-The Homeland Security bill now lists autism as a side effect of MMR on the vaccine registry (for mercury based preservative)


F) September 11th Compensation Plan



1) Rationale for establishing the plan




a) Concerns about crushing liability

b) Idea of national solidarity with the victims – show the world we take care of our own




c) Compassion for the injured/killed and their families




d) Government always responds to these sorts of disasters




e) Stops accusations about fault in the country




f) Administrative efficiency – avoids nightmare lawsuits




g) Pressure from victims for compensation




h) Lawyers would have gotten a huge portion of the compensation anyway



2) How the plan addresses these goals:




a) Eligibility:





i) Physical injuries/death

-Proof of physical harm – sought medical attention within 24-72 hours of the attacks, or suffered disability as a result





ii) Physical presence at one of the sites (zone of danger argument)

iii) May recover for emotional harm from being in zone of danger

iv) 2 year time limit to file for compensation

v) Fault is irrelevant (no cut down or consideration)




b) Funding – tax dollars with subrogation by the government




c) Administration





i) Public administration by a special master

ii) People may request a hearing to dispute compensation, but that is the only appeal they may take and they are bound by the result




d) Affect on tort law





i) Completely replaces tort law

ii) No opt-out of the compensation scheme, once you file you permanently give up all tort rights

-They have provided information about calculating recovery, but this is not binding and victims will not know compensation when they file claims

iii) Any tort actions must be filed in the SD New York under a federal tort provision

-Total damages are limited to the extent of the airline’s liability insurance ($1.5 billion per plane)

-Not clear if this is per incident or an aggregate for all of the injuries suffered (shared among the airlines or restricted to each plane) ( difference between a $6 billion pot and four $1.5 billion pots

-Homeland security bill also limited liability for two of the three security screeners

-No punitive damages can be awarded





iv) Suits against the terrorists are allowed






-They are likely judgment proof






-Some people are going against the Saudi government

-Filing suit against the terrorists does not affect compensation under the plan




e) Benefits





i) Medical expenses (not a major issue, few injuries, mostly deaths)





ii) Death benefits – lost wages





-Practical cap of ~$231,000 per year on replacement wages

iii) Some provision for replacement benefits for those killed who were not employed but provided services

iv) Pain and suffering award – odd for wrongful death recovery where pain and suffering is generally not allowed, possibly given to ease national conscious?


-$250,000 base for the person


-Additional $100,000 for the spouse and each child

v) Subtract collateral sources (life insurance, health insurance, pension plans, sources other than charitable donations) from total benefit

-People with good insurance may recover very little which could spur them to sue in tort rather than accept the plan




f) Effectiveness





i) Seems like good immediate and simple compensation

ii) Most firefighters will accept it since they are likely barred from tort action by the firefighter’s rule

iii) Many ask why not cover things like Oklahoma City or the USS Cole


G) Comprehensive No-Fault



1) New Zealand




a) Government covers virtually ever accident in one way or another




b) This completely replaces tort rights



2) Harris proposal




a) Cover both accidents and illnesses (truly comprehensive health care)

3) Auto and workers’ are two easily defined areas that make compensation plans simple, determining who should pay and how to charge for other areas would be very difficult and administratively complicated ( almost impossible to charge properly to promote deterrence

XII) Intentional Torts
A) All of these situations can really be viewed as either negligence based (was the action reasonable) or strict liability (action was reasonable but they should still pay) tort situations, but because the action was done intentionally they are classified as different kinds of torts


1) Often covered by criminal liability


2) Perpetrators generally judgment proof and insurance seldom covers


3) Liability for intentional torts still essentially stems from defendant’s negligence

4) Can recover punitive damages, but this is also true for egregious negligence (important factor is not intent but how outrageous the conduct is)


5) Many intentional torts are resolved as no duty cases (necessity for example)

6) Difficult to apply comparative fault in intentional torts (still all or nothing recovery) whereas in fault based systems comparative fault is easily dealt with


B) Paradigm intentional torts (all really involve unreasonable behavior)



1) Battery – unwanted/offensive touching




a) Interest protected: physical integrity from invasion

2) Assault – attempted battery or a threat that induces immediate fear (requires that the victim actually know the conduct was taking place ( this is about the perception of the victim not the conduct of the defendant)


a) Interest protected: freedom from fear of battery



i) Essentially a form of emotional distress claim



ii) Threat or attempted battery creates a zone of emotional danger

b) Threatening and completing a battery is assault AND battery (the offenses do not merge)



3) False Imprisonment – holding someone against their will




a) Interest protected: personal autonomy

b) This is about physical restraint, not the emotional distress such restraint causes (that might be subsumed under assault instead)

c) Types of false imprisonment


i) Citizen’s arrest sometimes


ii) Detaining shoplifters (under some circumstances)

4) Malicious Prosecution – filing baseless charges against someone basically for harassment


a) Interest protected: reputation and freedom from groundless litigation

b) Suit must be totally groundless, not simply that you could not prove everything



5) Trespass – coming onto property without permission




a) Interest protected: dominion over property




b) Can recover nominal and punitive damages



6) Conversion – taking of property




a) Interest protected: right to control your own property




b) Derives from two common law writs:





i) Trover – recover the value of the property (money)





ii) Replevin – recover the property itself

c) Conversion covers both trover and replevin as well as imposition of punitive damages



7) Defamation – knowingly saying something false and negative about someone




a) Interest protected: reputation




b) Two kinds:





i) Libel – written defamation





ii) Slander – oral defamation




c) At common law defamation was a strict liability offense

i) If a paper printed a libelous statement they were guilty, no negligence required ( guilty even if they exercised extraordinary care

ii) Supreme Court changed this (first amendment arguments):

-For public officials/figures there must be a reckless disregard for the truth before a statement can be held libelous

-The first amendment was viewed as a trumping social value and the court worried about perverse behavioral responses or a chilling of discourse

-Even in the case of private individuals now there must be negligence on the part of a publisher before something is considered libelous (no more strict liability)



8) Intentional Infliction of Emotional Distress (IIED)



a) Interest protected: emotional health, freedom from distress

b) This tort can cover things like cruel pranks, unwarranted harassment from bill collectors, even libelous/slanderous statements

c) Can generally recover some nominal damages and punitive damages

d) No requirement for physical harm but the court must find evidence of emotional harm ( generally looks to the outrageousness of the conduct

e) Most states allow the tort, but have different standards of proof before it can get to the jury

f) Many states have abolished this sort of tort when it comes to familiar relationships (adultery, etc.)



9) Invasion of Privacy



a) Interest protected: right to privacy




b) Two general kinds:





1. Intrusion – protects right to privacy in your home

2. Disclosure – covers disclosure of negative, but truthful, things in your past that you didn’t want disclosed ( idea of letting sleeping dogs lie, right to keep secrets




c) Damages – can cover nominal damages, punitive damages, and IIED



10) Nuisance – putting something on your property you don’t want (e.g. pollution)




a) Interest protected: integrity of your property from invasion




b) Damages – often nominal, punitives, and injunctive relief



11) Bad-Faith Behavior – economic wrongdoing




a) Interest protected: contractual agreements

b) Often seen with insurers who refuse to pay even though a policy holder is entitled to compensation ( becoming a more common tort

c) Involves an abusive breach of duty to act (insurer has a duty to act, knows the insured is entitled to compensation, but refuses to pay compensation)

d) Intended to stop retaliation by someone in a superior economic position

C) All of the paradigm cases address fault based harm, although the harm may be something other than personal injury
D) Defenses to intentional torts -- Privileges
1) Under certain conditions an intentional tort is reasonable (or not unreasonable) ( the defendant has the “privilege” to commit the tort for some reason

a) These are usually affirmative defenses which must be proved by the defendant

b) We often will allow people “self help” rather than forcing them to resort to tort law to resolve a situation, as long as the conduct they resort to is reasonable in the situation (can’t shoot someone for stepping on your porch)

c) Most privileged torts are responsive ( plaintiff commits a tort to which the defendant is responding, can often escalate into a cycle of tortious behavior 



2) Privileges generally allowed:

a) Self defense – generally awarded the privilege to commit battery in self defense 


i) This privilege allows reasonable force, but not excessive force

ii) Can hit someone in response to a battery, but you cannot beat them while they are unconscious ( that then becomes a new battery




b) Consent (more later)



3) What about cases of mutual fault?

a) Most states do not allow partial recovery ( in intentional torts it is still all or nothing

b) Examples: 

i) Excessive beating stemming from self defense



-Under negligence regime there would be comparative fault

-Under intentional torts the victim (original aggressor) would get full recovery for all injuries incurred as a result of the excessive force (not the self defense, that was a separate part of the transaction)





ii) Katko v. Briney (spring-gun case)

-Defendant abused his privilege to protect his property by using excessive and dangerous force

-There was only danger to property, no danger to people imposed by the actions of the plaintiff so, even though they were committing a trespass when injured they get full recovery

c) In practice most of these sorts of victims are not terribly sympathetic so they seldom get a high recovery form the jury

E) Consent: For an intentional tort the conduct must be unconsented ( consent makes the defendant’s conduct reasonable

1) Often called assumption of risk doctrine, probably more appropriately called no breach ( since there was consent the people did not act wrongly


a) Boxers consenting to mutual battery

2) In some situations the consent is implied (bumping into people on the bus)

a) Can also be viewed as reasonableness ( bumping into people on a crowded bus is reasonable so no battery takes place

3) There are, however, situations where the parties consent but society still condemns the action and imposes liability


a) Some jurisdictions bar recovery because there was consent

b) Some say it’s impossible to consent to criminal activity and allow full recovery by the victim

c) Might be most appropriate to impose partial recovery ( has both condemnation and acknowledgement that they were both at fault


F) Strict liability in intentional torts

1) No comparative fault in intentional torts: should reasonable conduct always be a bar to recovery (privileges) or should there still be some situations where victims can recover even if the defendant acted reasonably (strict liability)?

a) Use strict liability considerations like loss spreading to determine if it is appropriate or whether fault based liability works properly

2) Examples:

a) Bank guard injures customer while foiling a robbery – the conduct was reasonable so no recovery even though the tort was intentionally inflicted

i) Could argue defective defense of the bank and frame it like product liability

b) Courvoisier – injured police deputy he thought was part of a mob he was defending himself from – he acted reasonably in the situation so no recovery

c) Morris – ricochet from a bullet fired in self defense injured by-stander – no recovery

d) Shoplifting

i) At common law if a shopkeeper or security guard detained someone they reasonably believed was shoplifting they were strictly liable for false imprisonment if they were wrong, no privilege

ii) Essentially a form of enterprise liability for defective apprehension, is this appropriate?

iii) Many states  have shifted to a negligence standard

e) Cordas – taxi driver jumped out of the taxi to avoid a robber and allowed the taxi to hit several pedestrians on the sidewalk


i) Should there be liability?



-Yes, if the action was unreasonable (negligence standard)



-No, if action was privileged (self-defense)



-Yes, if there is strict liability

-Court determined he acted reasonably, there was only a possibility, not a surety, that the pedestrians would suffer injury


G) Private Necessity:

1) Sometimes a privilege exists to invade, and perhaps even damage, another person’s property in the interests of protecting your own life or more valuable property ( the question then becomes should there be strict liability or no liability since the action was not negligent?

a) The privilege only exists if there is necessity ( e.g. trespass or die type situations

b) There also generally must be no alternative (e.g. homeless cannot break in to sleep on your floor, there are alternative provisions made for them)

2) Ploof v. Putnam – Ploof tied up at Putnam’s dock during a violent storm, Putnam had an agent cut Ploof lose which led to serious damage to Ploof’s ship

a) Court found that Ploof had a privilege to trespass and therefore Putnam was negligent in having Ploof cut adrift (this was unreasonable)



3) Vincent – similar to Ploof, but now the ship remains tied up and damages the dock

a) Is the privilege to trespass in this situation a complete privilege (no liability for damages) or a conditional privilege (can trespass but must pay for damages caused)?


i) Is this a negligence regime ( no liability for reasonable conduct


ii) Or, strict liability ( liability even though conduct was reasonable

b) The majority argues that this is a conditional privilege and analogizes to imaginary cases that the judge finds helpful


i) Ploof with damage ( essentially a non-starter, this is Vincent

ii) Public necessity – if the government takes property it must compensate the owner

a) Government is a good risk spreader, is this true of private parties?

b) The government is not strictly liable in these situations if their action is reasonable they do not have to compensate victims, this is a negligence regime so probably not appropriate to Vincent
iii) Using a superior cable – if the captain of the ship had used a superior cable lying on the deck to moor his ship he would have had to compensate the owner

a) What would he compensate ( presumably he would return the cable after the storm

b) If the cable were damaged as a result of the storm this would have been an act of God and therefore no liability would have existed ( according to the court if the ship had come loose and damaged other ships there would have been no liability since it was beyond the control of the Captain

iv) Theological analogy – starving man would compensate someone he stole bread from when he had the resources in the future

a) According to St. Thomas Aquinas in times of emergency all property is communal so no necessity to compensate someone for using their property

c) Vincent is still considered good law ( these sorts of cases are rare, but they are governed by strict liability

i) May reflect the fact that these are two enterprises litigating and so they are both capable of spreading the loss

	
	New York Auto No-Fault

	I) How much of tort law is repealed?
	

	A) Nature of the plan:

1) Is the compensation plan a complete bar to tort claims? 

2) Is the plan mandatory, or can the victim choose to sue in tort?

3) If a partial substitute who is eligible to sue?

4) Can the victim sue and receive benefits?

5) What source of funds is primary, how are collateral sources treated?
	-Replaces tort law in most cases

-Tort recovery is allowed if one of the parties is uninsured

-Insurance company can also sue for recovery against uninsured person, or against commercial vehicles, but not against other insured persons (have to use arbitration there)



	B) Effect on tort rights:

1) If tort rights are retained are people likely to sue?

2) Will new types of tort cases be created?
	-People will likely sue for serious injuries or if they are involved in an accident with an uninsured motorist

-Eliminates something like 70% of tort suits

	II) Eligibility
	

	A) Who can make a claim?
	-Any pedestrian injured, owner, operator (and family) and occupant of vehicle

-Generally claim against policy of driver first, then your own policy if he is uninsured

	B) What are the criteria for inclusion or exclusion?
	-People excluded

-Someone who causes their own injuries

-Driving while intoxicated and intoxication causes the injury

-Racing

-Committing, or evading arrest for, a felony

-Driving a stolen car

	C) What effect does victim’s fault have?
	-No effect, no-fault insurance

	D) Are there undesirable behavioral incentives or responses?
	

	III) What is the benefit structure?
	

	A) Are there total compensation limits?
	$50,000 (can buy supplement to bump it to $75,000)

	B) Income loss:

1) How is compensation calculated?

2) Is there an amount limit or a percentage limit?

3) Is there a time limit or waiting period?

4) How are non-wage earners treated or compensated?
	-Loss of income from work the person would have engaged in or costs incurred by the person for contracting for services they would have provided if they had not been injured (homemakers)

-80% of wages limited to $2000 per month

-For not more than 3 years

-Also other reasonable and necessary expenses of up to $25 per day for one year

	C) Medical coverage:

1) What is the scope of coverage

2) Are there limits?

3) How much choice in treatment/doctors does the victim have?
	-Covers any sorts of procedures necessary to a total combined limit of $50,000 dollars

-Healthcare costs are also limited

	D) Does the plan provide compensation for pain and suffering or equivalents?
	-Tort recovery for serious injury

	E) Are the benefits primary or secondary?
	-This plan is secondary to social insurance, other insurance policies, workers’ compensation plans, etc. (reverses collateral source rule)

	F) Do benefit features encourage an undesirable response?
	

	IV) Funding Sources
	

	A) Where do funds come from?
	-Insurance premiums, everyone carries their own insurance

-Plans are supposed to have no deductibles unless they have supplemental benefits

	B) What were the criteria for selecting this source?

1) Are punishment or behavior modification goals?
	-I think probably pragmatic, if everyone is required to carry no-fault auto insurance then the vast majority of people likely to be hurt in auto accidents will be covered

-If an accident takes place and a party does not have insurance the covered people pay for it and the insurance company(s) can put a lien on any eventual tort recovery to recover what they paid

	C) Do the funding sources create any conflicts?
	

	V) Administration
	

	A) Who determines eligibility and distributes benefits?
	-Insurance company is required to within 30 days of a claim

	B) How are disputes resolved?

1) Are lawyers involved?
	-Binding arbitration either between insurers or between insurer and insured (at the discretion of the insured)

	C) Is the process superior or inferior in any way to tort recovery?
	-Sounds superior, administrative rather than legal remedy

	VI) Policy/Political Explanation for the Plan
	

	A) Justification

1) If adopted why this plan?

2) If proposed what is the policy reason?

3) Why this class of injuries?
	-High insurance prices

-Uninsured motorists

-Burden on tort system

	B) Was this a problem that was not addressed properly by tort law?
	

	C) Is the plan meant to save money, give greater or easier benefits, redistribute money?
	

	VIII) Winners and Losers
	

	A) Benefits (who gains and who loses)
	-It seems like victims do pretty well, they get medical costs and limited wage replacement

-People with modest pain and suffering will not recover

-As always high wage earners may be hurt, but they can sue in tort if they think they should recover more

	B) Funding (who pays more and who less)
	-It seems like insurance companies may end up paying more, although they still have tort remedies against uninsured motorists (not likely, but they’d have to eat that anyway)

	C) Other impacts (lawyers, etc.)
	-Lawyers seem to play virtually no role, unless there is an uninsured motorist involved

	D) Social Impact (desirable activities encouraged or discouraged 
	

	VIII) Is the plan fair and desirable
	Sounds like a great plan, it relies heavily on other sources of compensation but also ensures that victims are compensated and healed, although for serious injuries even the $75,000 cap seems a little low.


	
	Quebec’s Auto No-Fault

	I) How much of tort law is repealed?
	

	A) Nature of the plan:

1) Is the compensation plan a complete bar to tort claims? 

2) Is the plan mandatory, or can the victim choose to sue in tort?

3) If a partial substitute who is eligible to sue?

4) Can the victim sue and receive benefits?

5) What source of funds is primary, how are collateral sources treated?
	-Compete replacement for tort recovery

	B) Effect on tort rights:

1) If tort rights are retained are people likely to sue?

2) Will new types of tort cases be created?
	

	II) Eligibility
	

	A) Who can make a claim?
	-Anyone injured in an auto accident

	B) What are the criteria for inclusion or exclusion?
	-Have to purchase compulsory no-fault insurance from the plan

	C) What effect does victim’s fault have?
	-No effect

	D) Are there undesirable behavioral incentives or responses?
	

	III) What is the benefit structure?
	

	A) Are there total compensation limits?
	No

	B) Income loss:

1) How is compensation calculated?

2) Is there an amount limit or a percentage limit?

3) Is there a time limit or waiting period?

4) How are non-wage earners treated or compensated?
	Generous compensation

-Children get wage replacement after the age of 18 for as long as needed

-Quebec also pays to replace the services of a homemaker but makes no provision for that person entering the job market

	C) Medical coverage:

1) What is the scope of coverage

2) Are there limits?

3) How much choice in treatment/doctors does the victim have?
	Fully covered by state run insurance plan – repaid with a lump sum each year by the auto no-fault system

	D) Does the plan provide compensation for pain and suffering or equivalents?
	Modest recovery for very seriously injured people

	E) Are the benefits primary or secondary?
	Primary for wage loss, state insurance covers medical first, then supplemented by this plan

	F) Do benefit features encourage an undesirable response?
	

	IV) Funding Sources
	

	A) Where do funds come from?
	Insurance premiums paid by drivers

	B) What were the criteria for selecting this source?

1) Are punishment or behavior modification goals?
	

	C) Do the funding sources create any conflicts?
	-No conflicts, but the single payer claims that it encourages them to research and institute new safety features to reduce injuries/fatalities

	V) Administration
	

	A) Who determines eligibility and distributes benefits?
	Government run insurance agency

	B) How are disputes resolved?

1) Are lawyers involved?
	Lawyers only become involved in extreme situations and only then to help victims in recovering from the state

	C) Is the process superior or inferior in any way to tort recovery?
	Sounds much better, cheaper, better recovery, etc.

	VI) Policy/Political Explanation for the Plan
	

	A) Justification

1) If adopted why this plan?

2) If proposed what is the policy reason?

3) Why this class of injuries?
	

	B) Was this a problem that was not addressed properly by tort law?
	

	C) Is the plan meant to save money, give greater or easier benefits, redistribute money?
	

	VIII) Winners and Losers
	

	A) Benefits (who gains and who loses)
	

	B) Funding (who pays more and who less)
	Overall much cheaper than carrying tort liability insurance, sounds like a great system

	C) Other impacts (lawyers, etc.)
	

	D) Social Impact (desirable activities encouraged or discouraged 
	

	VIII) Is the plan fair and desirable
	


	
	Workers’ Comp.

	I) How much of tort law is repealed?
	

	A) Nature of the plan:


	-Workers’ Compensation is a compulsory benefit plan that removes all tort liability from employers.  This is a no fault system with some flavor of strict liability for the employer.

-Strict liability regime for employers

	II) Eligibility
	

	A) Who can make a claim?
	-Workers who suffer an injury in the course of work

-Problem areas:

-What is covered by “at work” (lunch, breaks, etc.)

-Injuries off the premises (business trips, etc.)

-Injuries during the commute (generally must get to the parking lot)

-Detours while on the job (delivery people)

-Mixed personal and business activities

-Repetitive or exposure injuries (carpal tunnel, black lung, etc.)

-Mental stress injuries

-Originally had to have some physical component (either mental leading to physical or vice versa)

-Many states are moving to limit mental stress claims

-Second injury problems (loss of second eye, etc. ( generally still covered even for the increased injury)

	B) What are the criteria for inclusion or exclusion?
	1) Generally has to be on the premises or conducting business

2) Will also sometimes cover those off the premises at the direction of the employer (e.g. business trips)

	C) What effect does victim’s fault have?
	-No effect, negligent victims are still covered

-Defenses:

-Intoxication that leads to injury

-Illegal activities

-Intentional misconduct

-Employees intentionally violate safety instruction (without orders)

	D) Are there undesirable behavioral incentives or responses?
	-Workers may try to fake injuries, or claim benefits longer than they are strictly needed

	III) What is the benefit structure?
	

	A) Are there total compensation limits?
	No limits really, although there are reductions

	B) Income loss:

1) How is compensation calculated?

2) Is there an amount limit or a percentage limit?

3) Is there a time limit or waiting period?

4) How are non-wage earners treated or compensated?
	-Generally two-thirds of average weekly take home pay up to a statutory limit (either fixed dollar amount or keyed to state average weekly wage)

-There is generally a waiting period before wage loss benefits kick in

-Non-workers cannot recover

	C) Medical coverage:

1) What is the scope of coverage

2) Are there limits?

3) How much choice in treatment/doctors does the victim have?
	-No limits on what is covered or the amount of coverage

-Medical costs are usually covered by a group health plan, so victim is restricted to those doctors

	D) Does the plan provide compensation for pain and suffering or equivalents?
	-Most plans do not compensate pain and suffering, though some pay out a lump sum or scheduled payment for certain traumatic injuries (like loss of a limb, blindness, etc.)

-Some plans have a survivor benefit that continues paying the wage loss and burial costs

-Most plans also pay for vocational rehabilitation to train victims in new skills intended to get them back to work again

	E) Are the benefits primary or secondary?
	-Primary

	F) Do benefit features encourage an undesirable response?
	-May encourage people who are permanently disabled not to seek new employment

	IV) Funding Sources
	

	A) Where do funds come from?
	-Employer insurance plan or employer self insurance

	B) What were the criteria for selecting this source?

1) Are punishment or behavior modification goals?
	-Financial solvency

-Insurance premiums are usually calculated in two ways:

1) Industry specific

-The more dangerous the industry the higher the premium as a percent of payroll (range from 1-15%)

-Serves to regulate activity levels like we saw in strict liability

2) Firm specific

-Lower rates for safer firms could serve as an incentive to increase safety

-In practice the bulk of smaller firms do not receive a specific benefit for being safer, though some do receive a rebate if they have fewer accidents than expected

	V) Administration
	

	A) Who determines eligibility and distributes benefits?
	-Insurance company

	B) How are disputes resolved?

1) Are lawyers involved?
	-Administratively, if no remedy is eventually available then the case can be taken to court, although the work for the lawyer tends to be rather simple

	C) Is the process superior or inferior in any way to tort recovery?
	-Much faster response

-Small claims that would not be addressed in tort are taken care of

-Workers with really serious injuries do not get the same recovery for pain and suffering they would in tort, but the do get their medical expenses covered immediately, they do not have to wait for a tort award

	VI) Policy/Political Explanation for the Plan
	

	A) Justification

1) If adopted why this plan?

2) If proposed what is the policy reason?

3) Why this class of injuries?
	-As a matter of social justice businesses, who reap the rewards of employee effort, should pay the cost of their injuries regardless of fault

-More efficient than requiring tort suits

	B) Was this a problem that was not addressed properly by tort law?
	-The “Unholy Trinity”

1) Fellow servant rule barred recovery if injury was the result of a fellow employee’s negligence

2) Contributory negligence was a complete bar in tort

3) Assumption of risk – warning was sufficient for employers to avoid liability, they were not required to make the workplace safer

	C) Is the plan meant to save money, give greater or easier benefits, redistribute money?
	-The plan is meant to ensure that employees are compensated for injuries and returned to the workforce as quickly as possible

-This also is a mechanism to limit employer liability

	VIII) Winners and Losers
	

	A) Benefits (who gains and who loses)
	-Victims of average means with moderate injuries benefit and are compensated quickly

-High wage earners and victims with very serious injuries would probably recover more in tort (full wage recovery, pain and suffering, etc.)

-Employers limit liability, but safe employers and small businesses may have a higher burden in insurance costs than they might have paid in tort damages

-Tends to shield negligent employers

	B) Funding (who pays more and who less)
	-Difficult to determine whether or not employers pay more or less, industry specific, although the limitation on liability greatly reduces potential damage awards

-Can be a major expense to smaller businesses

	C) Other impacts (lawyers, etc.)
	-Greatly reduces the amount of money being spent to compensate lawyers

	D) Social Impact (desirable activities encouraged or discouraged 
	-Positive in my opinion, workers are assured of having their injuries and wage loss taken care of without being forced to carry supplemental insurance

-For individuals with good health care and disability insurance there is probably little impact and little incentive

	VIII) Is the plan fair and desirable
	-I think the plan is good.

-Interesting to note: railroad and maritime workers are exempt, they retain the right to sue in tort, but they have very good healthcare and disability/wage replacement insurance along with other fringe benefits so a workers’ compensation plan would really not bring them anything new or desirable

-Basically there are two very different plans, and both groups of people are satisfied with them


	
	Professor Sugarman’s Plan

	I) How much of tort law is repealed?
	

	A) Nature of the plan:

1) Is the compensation plan a complete bar to tort claims? 

2) Is the plan mandatory, or can the victim choose to sue in tort?

3) If a partial substitute who is eligible to sue?

4) Can the victim sue and receive benefits?

5) What source of funds is primary, how are collateral sources treated?
	-Modification of torts

-Plaintiff can sue and receive benefits from the plan

-All victims can sue, but the first six months of lost earnings are exempted

-Attorney’s fees are covered by the defendant at a rate of:

40% of the first $50,000

25% of the next $250,000

15% of awards in excess of $500,000

	B) Effect on tort rights:

1) If tort rights are retained are people likely to sue?

2) Will new types of tort cases be created?
	-People are likely to sue for large claims, probably not for moderate ones

	II) Eligibility
	

	A) Who can make a claim?
	-Injured party

	B) What are the criteria for inclusion or exclusion?
	

	C) What effect does victim’s fault have?
	-No effect

	D) Are there undesirable behavioral incentives or responses?
	

	III) What is the benefit structure?
	

	A) Are there total compensation limits?
	No

	B) Income loss:

1) How is compensation calculated?

2) Is there an amount limit or a percentage limit?

3) Is there a time limit or waiting period?

4) How are non-wage earners treated or compensated?
	-One week waiting period

-Employer must compensate for the first six months of wage loss at a level of 85% of take-home pay to a monthly max of $4000 (no right of subrogation)

-After that tort recovery kicks in

	C) Medical coverage:

1) What is the scope of coverage

2) Are there limits?

3) How much choice in treatment/doctors does the victim have?
	-All medical costs are covered (no right of subrogation)

	D) Does the plan provide compensation for pain and suffering or equivalents?
	-There are pain and suffering awards only for serious injuries and with a maximum cap of $350,000

	E) Are the benefits primary or secondary?
	-Tort awards are secondary, there is not right of subrogation for medical expenses or the first 6 months of wage loss

	F) Do benefit features encourage an undesirable response?
	

	IV) Funding Sources
	

	A) Where do funds come from?
	-Employer benefits, social insurance, tort awards (that order)

	VI) Policy/Political Explanation for the Plan
	

	A) Justification


	-The plan greatly reduces attorney’s fees and directs more money to actually compensating victims rather than paying for attorneys

	VIII) Winners and Losers
	

	A) Benefits (who gains and who loses)
	-Average people with moderate injuries benefits, so do defendants

-People with very serious injuries and high income would not benefit and would recover much more under tort law

	VIII) Is the plan fair and desirable
	I think overall this is a fair system, of course there are situations where people would do better under tort law, but this system seems to provide fair compensation and also helps to reduce costs so more resources are actually going to compensating the injured rather than paying to run the system


	
	Price-Anderson Act (Tort/No-Fault hybrid)

	I) How much of tort law is repealed?
	

	A) Nature of the plan:

1) Is the compensation plan a complete bar to tort claims? 

2) Is the plan mandatory, or can the victim choose to sue in tort?

3) If a partial substitute who is eligible to sue?

4) Can the victim sue and receive benefits?

5) What source of funds is primary, how are collateral sources treated?
	-Hybrid system that caps tort liability

-Licensees are strictly liable in tort



	B) Effect on tort rights:

1) If tort rights are retained are people likely to sue?

2) Will new types of tort cases be created?
	-All claims are consolidated, but each plaintiff must prove causation, harm, and economic impact

	II) Eligibility
	

	A) Who can make a claim?
	-Anyone injured by an “extraordinary nuclear occurrence”

	B) What are the criteria for inclusion or exclusion?
	

	C) What effect does victim’s fault have?
	-No effect

	D) Are there undesirable behavioral incentives or responses?
	

	III) What is the benefit structure?
	

	A) Are there total compensation limits?
	-Total liability is capped

-Court can reduce awards if it looks like the fund is going to be exceeded by current claims, it must then establish a delayed industry fund to compensate injuries for the next 20 years

	IV) Funding Sources
	

	A) Where do funds come from?
	-Private insurance and a common fund that members contribute to

-Each licensee must purchase $200 million in private liability insurance and must contribute $75 million to a common compensation fund in the event of a nuclear accident at any plant (in 1995) (aggregate resources of ~7.5 billion)

	B) What were the criteria for selecting this source?

1) Are punishment or behavior modification goals?
	-Pooling scheme so no single individual is liable for the full amount

	C) Do the funding sources create any conflicts?
	-The combination of pooled resources and the absence of safety based reductions in liability yield any incentive to improve safety

	V) Administration
	

	A) Who determines eligibility and distributes benefits?
	-In the event of “extraordinary nuclear occurrence” all claims are consolidated in the federal district court

	B) How are disputes resolved?

1) Are lawyers involved?
	

	C) Is the process superior or inferior in any way to tort recovery?
	-Still uses the federal court system, no indication it is more efficient than tort


	
	National Childhood Vaccine Injury Act of 1986 (Narrowly-Focused No-Fault)

	I) How much of tort law is repealed?
	

	A) Nature of the plan:

1) Is the compensation plan a complete bar to tort claims? 

2) Is the plan mandatory, or can the victim choose to sue in tort?

3) If a partial substitute who is eligible to sue?

4) Can the victim sue and receive benefits?

5) What source of funds is primary, how are collateral sources treated?
	-Two tier system

1) Proceed under no-fault

2) Retain the right to sue in tort

	B) Effect on tort rights:
1) If tort rights are retained are people likely to sue?
2) Will new types of tort cases be created?
	Claimant can reject the award of the special master and seek tort recovery
-Disincentives:
1) Allows warning as a defense to strict liability
2) Adopts “learned intermediary” – only need to notify doctor of risks
3) Compliance with FDA regulations is a total defense to punitive damages

	II) Eligibility
	

	A) Who can make a claim?
	Children injured by a government mandated childhood vaccine

	B) What are the criteria for inclusion or exclusion?
	-Plaintiff must show injury from an approved vaccine, that the type of injury incurred is of the type expected (Vaccine Injury Table) and that it occurred within the appropriate exposure time limit ( intended to increase efficiency of determining causation

	III) What is the benefit structure?
	

	B) Income loss:

	Provides lost earning power based on the average earning of non-farm workers calculated annually

	C) Medical coverage:

	Covers all actual medical expenses plus rehabilitation

	D) Does the plan provide compensation for pain and suffering or equivalents?
	Up to a limit of $250,000 as determined by the special master

	E) Are the benefits primary or secondary?
	Primary

	IV) Funding Sources
	

	A) Where do funds come from?
	Excise tax on each dose of vaccine

	B) What were the criteria for selecting this source?
1) Are punishment or behavior modification goals?
	-Covers costs of liability
-Each manufacturer’s monopoly on the market means that increases in liability leading to increases in the tax would not affect their market share
-Increases in price would lead to political pressure on the manufacturers thus yielding a modest deterrent effect

	C) Do the funding sources create any conflicts?
	

	V) Administration
	

	A) Who determines eligibility and distributes benefits?
	-Plaintiffs sue in federal court where a special master collects evidence and evaluates the claim (including damages)

	B) How are disputes resolved?
1) Are lawyers involved?
	-Plaintiff can reject master’s award and sue in tort

	C) Is the process superior or inferior in any way to tort recovery?
	Seems superior, it has been very effective in dissuading victims from suing in tort

	VI) Policy/Political Explanation for the Plan
	

	A) Justification
1) If adopted why this plan?
2) If proposed what is the policy reason?
3) Why this class of injuries?
	Adopted by Congress to limit liability for vaccine makers who were planning to leave the market as a response to the potential of crushing liability

	VIII) Is the plan fair and desirable
	Yes, but it has limited applicability as a model since the nature of the injuries are well defined and rare, and the evidence establishing a causal link is very strong and well accepted


	
	Superfund 301(e) Model Statute (Expansive No-Fault for Toxic Harms)

	I) How much of tort law is repealed?
	

	A) Nature of the plan:
1) Is the compensation plan a complete bar to tort claims? 
2) Is the plan mandatory, or can the victim choose to sue in tort?
3) If a partial substitute who is eligible to sue?
4) Can the victim sue and receive benefits?
5) What source of funds is primary, how are collateral sources treated?
	No-fault compensation for victims of toxic harms

	B) Effect on tort rights:
1) If tort rights are retained are people likely to sue?
2) Will new types of tort cases be created?
	Can reject no-fault award and sue in tort with disincentive
1) If tort award is <25% greater than the statutory award plaintiff must pay court costs and expert witness fees of the defendant
2) Fund has a right of reimbursement for any payments made
ELI Requires reimbursement before the tort suit
--This requires that statutory awards be sufficiently high that plaintiff are not coerced into accepting the bargain for fear that they will lose the tort claim

	II) Eligibility
	

	A) Who can make a claim?
	-Superfund: compensates those exposed to a toxic waste (defined in Toxic Substance Document) in relation to a Superfund site
-Environmental Law Institute (ELI): covers exposure to a list of hazardous chemicals and covers current and future toxic compounds

	III) What is the benefit structure?
	

	B) Income loss:
	-Superfund: two thirds of lost income up to a high ceiling 

	C) Medical coverage:
1) What is the scope of coverage
2) Are there limits?
3) How much choice in treatment/doctors does the victim have?
	-Superfund: all medical costs

	D) Does the plan provide compensation for pain and suffering or equivalents?
	-Superfund: no pain and suffering

	IV) Funding Sources
	

	A) Where do funds come from?
	-Superfund: tax on production and disposal of toxic chemicals and crude oil production
-ELI: tax on chemicals and petroleum as well as a hazard fee on production based on the danger posed by the chemical

	B) What were the criteria for selecting this source?
1) Are punishment or behavior modification goals?
	-Places cost on the industry creating the hazard
-ELI proposal also creates some deterrence with the hazard fee

	V) Administration
	

	A) Who determines eligibility and distributes benefits?
	-Superfund: creates a causation by a rebuttable presumption by establishing
1) a source was engaged in making, transporting, or disposing of the hazardous material at the time of exposure
2) The claimant was exposed to the hazardous waste
3) The injury suffered was of the kind the waste causes

	B) How are disputes resolved?
1) Are lawyers involved?
	-If plaintiff is unsatisfied with statutory recovery they can sue in tort, with consequences

	C) Is the process superior or inferior in any way to tort recovery?
	-Difficult to determine when, after proving the necessary points to get the rebuttable causation presumption the case should be moved from tort to the no-fault regime

	VI) Policy/Political Explanation for the Plan
	

	A) Justification

	-Addresses a problems with dealing with mass toxic torts

	VIII) Is the plan fair and desirable
	If the proof for causation can be established relatively easily and the compensation plan can be balanced out it seems like a good system that does not impose massive liability on manufacturers but compensates victims for the consequences of toxic pollution


	
	September 11 Compensation Plan

	I) How much of tort law is repealed?
	

	A) Nature of the plan:
1) Is the compensation plan a complete bar to tort claims? 
2) Is the plan mandatory, or can the victim choose to sue in tort?
3) What source of funds is primary, how are collateral sources treated?
	-Plan is a compete bar to tort
-Victims can opt in to the plan by filing a claim and dropping all tort claims and all rights to a tort claim
-The plan relies on collateral sources first followed up by plan resources
-The Federal Government has a right of subrogation to any claim paid by the United States

	B) Effect on tort rights:
1) If tort rights are retained are people likely to sue?
2) Will new types of tort cases be created?
	-Submission of a claim bars tort action, except to recover from collateral sources
-No one who is a party to a civil action can submit a claim until they withdraw from the action
-Any civil actions taken against air carriers cannot exceed their liability insurance
-The Act creates an exclusive Federal tort cause of action

	II) Eligibility
	

	A) Who can make a claim?
	-File a form detailing injury, damages (economic and non-economic), and any collateral sources

	B) What are the criteria for inclusion or exclusion?
	-Claim must be filed within 2 years of enactment
-Criteria for inclusion
i) At the site of one of the attacks or a passenger/crew on one of the planes, or at the site immediately after the attacks
ii) Suffered physical harm or death
-Representative of someone fitting i) and ii)

	C) What effect does victim’s fault have?
	-There is no consideration of claimant liability

	D) Are there undesirable behavioral incentives or responses?
	

	III) What is the benefit structure?
	

	A) Are there total compensation limits?
	-Awards in excess of $3 million will be rare
-The family of every deceased individual should receive at least $500,000 in combined compensation
-Single decedent’s successors should receive at least $300,000

	B) Income loss:
1) How is compensation calculated?
2) Is there an amount limit or a percentage limit?
3) Is there a time limit or waiting period?
4) How are non-wage earners treated or compensated?
	-Used a “presumed economic loss methodology” based on age, family size, recent earnings (using government statistical data tables) with a very high cap
-Range from $300,000-$4.5 million
-There are also provisions for an immediate down payment of $50,000 in the case of a death and $25,000 in the case of serious physical injury to cope with any needs

	C) Medical coverage:
1) What is the scope of coverage
2) Are there limits?
3) How much choice in treatment/doctors does the victim have?
	-Yes, where necessary, not a major issue

	D) Does the plan provide compensation for pain and suffering or equivalents?
	-There are no punitive damage awards
-Allows pain and suffering awards of $250,000 per victim and $100,000 for each spouse and dependent 

	E) Are the benefits primary or secondary?
	-Benefits are secondary, (collateral sources pay first and any benefits are reduced by that amount)
-Private charitable contributions are not considered in the offset (basically because it would create more chaos and not contribute that much)

	IV) Funding Sources
	

	A) Where do funds come from?
	-Federal government funds
-Donations by private sources )to be used before any appropriated funds)

	V) Administration
	

	A) Who determines eligibility and distributes benefits?
	-A Special Master appointed by the Attorney General reviews all applications and makes determinations of eligibility
-Special Master determines within 120 days whether the claimant should be compensated and how much compensation should be given


	B) How are disputes resolved?
1) Are lawyers involved?
	-Claimant has the right to be represented by an attorney and to present witnesses/evidence during the review process

	C) Is the process superior or inferior in any way to tort recovery?
	-Seems much more certain and efficient than tort


	VI) Policy/Political Explanation for the Plan
	

	A) Justification
1) If adopted why this plan?
2) If proposed what is the policy reason?
3) Why this class of injuries?
	-The plan was adopted as a mechanism to compensate those injured or the survivors of those killed as a result of the terrorist attacks on September 11, 2001

	B) Was this a problem that was not addressed properly by tort law?
	

	C) Is the plan meant to save money, give greater or easier benefits, redistribute money?
	

	VIII) Winners and Losers
	

	A) Benefits (who gains and who loses)
	-Very high wage earners might lose depending on what their future incomes really would have been

	B) Funding (who pays more and who less)
	

	C) Other impacts (lawyers, etc.)
	

	D) Social Impact (desirable activities encouraged or discouraged 
	

	VIII) Is the plan fair and desirable
	I think the plan sounds good, perhaps even a little over generous considering the pain and suffering awards.


I) Vicarious Liability (respondeat superior) page 2

A) Employer is strictly liable for the tort of his employee (employee must be found at fault)


1) Employer is basically providing a form of insurance for his employees


2) Cost of doing business ( encourages employers to hire responsible employees

B) Boundaries:


1) Employee must be acting within the scope of employment – Christensen v. Swenson


2) Ostensible authority – Baptist Memorial v. Sampson


3) Non-delegable duties – Maloney v. Rath
II) Negligence page 3

A) Negligence is breach of due care (care a reasonable person would exercise)

B) Reasonable person standard – Brown v. Kendall


1) Objective test – societal standard of conduct


2) Only minor considerations for mental/physical impairments


3) Children held to lower standard unless engaged in adult activities

C) Due Care ( determines what risks are unreasonable


1) Hand formula can be used to determine standard of care



a) B > PL no negligence



b) B = PL can go either way



c) B < PL conduct was negligent
2) Extraordinary care: disguised strict liability, in dangerous situations this should be ordinary care


3) Cases: Carroll Towing; Adams v. Bullock (trolley wire); Bolton v. Stone (cricket ball) 

D) “Goodman rules”

E) Custom – violation can be proof of negligence, but compliance is not always a defense


1) Case: Trimarco

F) Statutory violation 


1) Plaintiff may argue negligence per se



a) Statute must be to protect safety



b) Must be intended to prevent the harm caused



c) Violation must have causal relationship to the harm



d) Defendant may have an excuse for violating the statute
2) Restatement 2nd § 286 allows a statute to be adopted as the standard of care if it would protect the plaintiff from the harm caused
3) Compliance with statute is not a defense; they define minimum acceptable conduct

a) Violation creates a rebuttable presumption of negligence
4) Cases: Martin v. Herzog; Tedla v. Ellman

G) Three categories of cases in negligence


A – facts support negligence ( find for the plaintiff



a) Case: Byrne v. Boadle


B – facts do not support negligence ( find for the defendant



a) Case: Larson v. St. Francis Hotel
C – shift the burden – should normally be a B case but the defendant has more information, make him prove no negligence



a) Improperly called res ipsa



b) Case: Ybarra v. Spangard

H) Medical malpractice


1) Doctors are only held to a custom standard (compliance with custom is a defense)
a) We assume the doctor has no incentive to do anything but his best, therefore custom is an acceptable standard of care
b) Cases: Sheeley v. Memorial Hospital; Connors v. U. Assoc. OB/GYN Inc.


2) Informed consent ( patient has a right to know and determine level of risk
a) Custom is no defense with informed consent: doctor must disclose enough for a reasonable person to make a decision (negligence standard)
b) Even if doctor fails to make a full disclosure a patient cannot sue from the side effects of a treatment they would reasonably have had anyway



c) Case: Matthies v. Mastromonaco


3) Defensive medicine – doctors may over treat to avoid liability
III) Duty page 9

A) Is there an obligation to exercise due care

B) Predicated on a “special relationship”


1) Statutory (good Samaritan laws)


2) Familial, proprietor/patron, employer/employee


3) Create hazard


4) Non-negligently cause injury cannot leave person worse off


5) Caused injury (had duty not to cause the injury)
-Cases: Harper v. Herman; Farwell v. Keaton; Strauss v. Belle Realty; Uhr v. East Greenbush Central School District; H.R. Moch v. Rensselaer Water Co.

C) Policy reasons for no duty


1) Trumping social value (free choice, free speech, etc.)


2) Perverse behavioral responses


3) No fair notice to defendants or fair reliance by plaintiffs


4) Administrative – do not want to impose strict Hand formula


5) Should defendant and plaintiff share loss?

D) Third parties


1) Courts will impose a duty to aid strangers if they can find a sufficient relationship


2) Cases: Tarasoff; Randi W

E) Social roles


1) Policy question: what role should people play?  Should they be police? Insurers?


2) Negligent entrustment



a) Case: Vince v. Wilson


3) Social hosts and alcohol


4) The media (first amendment as a trumping social value)



a) Cases: Weirum v. RKO General Inc.; Olivia v. NBC


5) Land Occupiers/Owners



a) Two approaches:
i) California after Rowland ( land owner always has a duty to third parties, deal with trespass etc. in breach
ii) Traditional approach: invitee, licensee, trespasser



b) Often involves trumping social value of land ownership/use




i) Homeowners can warn, but we want businesses to fix



c) Cases: Heins; Carter; Rowland



d) Crime on premises (hotels, etc.) ( duty to guests, often goes to breach




i) Case: Wal-Mart
ii) Owners don’t have to comply with criminals to protect customers
IV) Emotional Distress page 14

A) Originally required a physical impact; often disposed of with no duty arguments


1) Reasons for no duty:



a) Defendant might be unaware of creating risk or harming victim



b) Harm is difficult to measure and easy to fake



c) Causation problems



d) Crushing liability



e) “egg-shell” plaintiffs



f) Notice to defendant


2) Reasons for duty:



a) New medical techniques make diagnoses better



b) No crushing liability in states with less stringent rules

B) Evolution of emotional distress standards:


1) Impact rule


2) Zone of danger – Falzone v. Busch


3) Airplane crash cases:



a) Fear plane will crash on you ( no duty (trumping social value of air travel)



b) Fear of the plane crashing with you on board ( duty, must show fault



c) Survivor actions (depends on the nature of the crash)


4) Latent harm cases (fear of future harm)



a) “Window” ( some courts allow recovery for the time of uncertainty
b) Still waiting to find out ( most courts require harm before recovery (often involves problems of causation)
5) Other cases of emotional distress (actual victim of negligence can’t recover for so allow people suffering emotional distress to recover to create deterrence)

a) Negligent handling of a corpse

b) Negligently informed of death
6) Witness injury to family member (extension of zone of harm) – Dillon v. Legg
a) CA limits the scope: 1) Defendant’s negligence caused death or serious bodily injury, 2) Close family member 3) Witness injury in person 4) Causes significant emotional distress
b) New York applies strict zone of danger
c) Does not extend to pets or personal property
7) New York no duty cases: Johnson v. Jamaica Hosp.; Kalina v. General Hosp.; Daughters place mother in nursing home and she is lost
a) In all of these situations there seems like there should be a duty but the court holds no duty since plaintiffs were themselves exposed to no risk

C) Other actions


1) Survivor actions: survivor recovers for the pain and suffering of the deceased


2) Wrongful death: plaintiff recovers for their own pain and suffering due to loss


3) Loss of consortium: recover for loss of companionship (generally only spouses)
V) Causation page 16

A) “But for” causation
1) Difference between what would have happened without negligence and what did happen
2) Probabilistic causation

a) Single plaintiff: would plaintiff have been injured anyway ( Zuchowicz v. US

b) Multiple plaintiffs: who was injured by the defendant ( Stubbs v. Rochester
3) Loss of a chance – Alberts v. Schultz
a) Different views about what to compensate: some say full recovery, some say partial recovery, some give limits
b) Reduction in chance can under compensate/deter conduct


4) Joint and several liability
a) Problem with several liability and premises crimes (who is more responsible and who can plaintiff practically recover from)


5) Causal uncertainty



a) What could defendant have done to avoid liability? What was reasonable?



b) Inevitable outcomes (can involve coincidence of time and space arguments)


6) Multiple causation (over-determined causation) ( hold all negligent causes liable
7) Shift burden ( defendant must show he wasn’t “but for” cause – Summers v. Tice
8) Mass torts ( Hymowitz v. Eli Lilly and Co. and the problem of DES

B) Proximate cause


1) Is the harm fairly within the scope of the risk taken by the defendant


2) Is the risk unforeseen because:



a) The extent of harm was greater than expected (egg-shell) – Benn v. Thomas



b) Manner in which the harm occur was unexpected – Polemis; Unicorns



c) The wrong kind of hazard or type of harm – Wagonmound; Ventricelli



d) Some kind of superceding cause caused the harm – Caitlin; McLaughlin
3) Plaintiff wins extent and manner cases, defendant wins hazard/type and superceding cause cases
4) Palsgraf

a) Cardozo ( scope of the risk/specific breach argument

b) Andrews ( directness of harm argument
5) If defendant negligently created a risk he is responsible for injures incurred by people trying to set the risk right ( “danger invites rescue;” “The wrongdoer may not have foreseen the coming of the deliverer.  He is accountable as if he had.” – Cardozo
VI) Contributory negligence page 22

A) Originally a complete bar to recovery


1) Stop gap solutions: “last clear chance” recklessness trumps negligence
2) In strict liability courts took three views: 1) No effect on recovery, 2) complete bar, 3) Early comparative (look at type of negligence: unknowing vs. knowing)

B) Contributory negligence has been replaced with comparative negligence


1) Plaintiff’s negligence must have a causal relationship with the harm they suffer


2) Regimes:



a) Pure comparative ( each party pays their percentage of fault



b) Modified ( only recover if less than or equal to 50% at fault
C) Uniform Act simply looks at all sources of fault and factors them together to determine each party’s appropriate liability
D) Set-off – no set-off in Uniform Act to ensure plaintiff actually does recover some money
E) Settlement

1) Mary Carter agreements
F) Professional responsibility and contributory negligence

1) Contributory negligence is not a defense to malpractice – Fritts
G) Avoidable consequences

1) Simple medical procedures ( defendant not liable for increased harm
2) Safety precautions (helmets and seatbelts) (some jurisdictions treat this like an egg-shell plaintiff rule, others an avoidable consequence so no liability for enhanced injury)
H) Assumption of risk – better definitions might be:

1) No duty – Knight v. Jewett; recreational sports

2) No breach – Murphy v. Steeplechase Amusement Co.; fan hit by baseball

3) No proximate cause

4) Comparative negligence – Davenport v. Cotton Hope
I) Express assumption of risk – an agreement to remove liability

1) Tunkl formula (when agreement should not be enforced)


a) Business is suitable for public regulation


b) Business is performing a vital public service


c) Party holds themselves out as willing to provide service to anyone


d) Party has a decisive bargaining advantage


e) Party forces a blanket exculpation without opportunity to buy more protection


f) Transaction places property at risk of carelessness of seller
2) By not allowing express assumption of risk we might make some services unavailable in some communities (is this necessarily bad?) ( over protection

J) Firefighter rules ( no duty to warn people operating in their social role – Roberts v. Vaughn
VII) Strict liability page 27

A) Fact of harm means defendant is liable

B) Two critical questions: 1) why impose it here? 2) why not impose it in other situations?

C) Originally imposed on unusually dangerous activities (form of insurance)


1) Used to regulate activity levels

D) 2nd Restatement test:


1) High degree of risk (high P)


2) Harm is potentially great (high L) 


3) Inability to eliminate the risk through reasonable care (high B, steering factor)


4) Value to community (steering factor)


5) Location (steering factor)


6) Uncommon activity (part of L)


-The steering factors help to decide between negligence and strict liability
-Basically impose strict liability when it is a reasonable activity with a high risk and performed in an unusual place
E) Prof. Sugarman: impose strict liability on activities that society views as appropriate, but that we want to operate perfectly, no accidents (otherwise negligence)
F) Evolution of strict liability for dangerous activities:

1) Fletcher v. Rylands – reservoir leak (strict liability)

2) Sullivan v. Dunham – tree blasting (strict liability)

3) Losee v. Buchanan – exploding boiler (negligence, trumping social value)
G) Policy goals of strict liability

1) Internalize costs/enterprise should pay its way/cost of doing business

2) Loss spreading

3) Regulate activity levels (business can balance profits vs. liability)

4) Problems with proving negligence (essentially super res ipsa)

5) Insurance to society

6) Deterrence (weak argument, could be done as well or better by negligence)
VIII) Products liability page 32

A) Three kinds of product defects:


1) Manufacturing defect (strict liability)


2) Design defect (negligence)


3) Warning defect (negligence)

B) Strict liability for products grew out of implied warranties in contracts
C) Adopted the idea of “defect” to explain why the business rather than the injured person should bear the cost of the injury
D) Rationale for strict product liability

1) Promote safer products

2) Compensate victims

3) Cost of doing business (manufacturer internalizes costs)

4) Punishment

5) Satisfy/compensate injured victim
E) Tests to determine if a product is defective

1) Manufacturing defect: strict liability

2) Design defect: (must show a reasonable alternative design)


i) Consumer expectation (outcome based test) – Barker


ii) Excessive preventable danger (negligence test) – Luque 


iii) Generic defect – O’Brien v. Musky

3) Warning defect: (often comes down to warn or fix)


i) Open and obvious danger


ii) Adequacy of warnings – Hood v. Ryobi, Faberge



a) Indicate the scope of the danger



b) Inform of extent/seriousness of resulting harm



c) Are physical aspects of warnings sufficient (size, color, etc.)



d) Warnings indicate consequences of violation



e) Means of conveying the warning adequate (pictures, language, etc.)


iii) Learned intermediary rules – Edwards v. Basel



a) Exceptions: 1) Insufficient doctor-patient relationship, 2) FDA orders
F) Unknowable dangers

1) Why impose strict liability for an unknown danger?


a) Business best able to spread loss/provide insurance through pricing


b) Technology forcing


c) Slows introduction of new/dangerous products


d) Efficiency – do not have to prove danger was known/foreseeable


e) Consumer expected safe product

2) Some courts shift the burden to the defense to prove they didn’t know the danger

3) Many cases suffer from hindsight bias ( pragmatic spreading of the loss

4) New design does not render an old product defective ( state of the art

5) Some products with known side-effects are not defective if they carry warnings

6) What if a company later learns of a defect?


a) They have a duty to their customers (special relationship)


b) Responses:
i) Fix the problem
ii) Recall the product
iii) Warn about the defect (heeding presumption)
iv) Suggest a change in use



c) Factors to consider:




i) Ease of notice




ii) Risk and magnitude of harm




iii) Is the product still likely in use (cars vs. cookies)




iv) Are warnings sufficient, or does it require a fix

G) Misrepresentations – may be treated as negligent warnings

H) Defenses to strict liability


1) Balancing fault of plaintiff and defendant



a) Ignore plaintiff fault (no comparative negligence)



b) Pure comparative fault



c) Assumption of risk (no recovery


2) Comparing the fault – GM v. Sanchez



a) “directness” of causation



b) Deviation from reasonable standard



c) Subtract plaintiff fault from defendant’s liability



d) Enhancement of injury by plaintiff’s fault



e) Did defendant make a good faith effort to fix the defect, if so no liability

I) Work related injuries and defective products
1) Under workers’ compensation cannot sue employer so employee must sue product manufacturer to recover in tort (higher wage replacement, medical benefits, and pain and suffering)
2) Intentional employer/employee negligence

a) Misuse/modify product, or use a less safe version

b) Can reduce or eliminate manufacturer liability
c) Employer contribution to tort recovery could encourage them to improve workplace safety (workers’ compensation doesn’t really do that)
d) Should manufacturers force increased safety on customers?

J) Beyond products ( should services also be governed by strict liability?
IX) Damages page 44

A) Tort compensation is intended to restore plaintiff to their condition before the tort

B) Many plaintiffs have their injuries compensated before receiving their tort awards


1) Subrogation ( insurers can recover costs from tort award
2) Collateral source rule ( defendant has to pay full tort award, they do not benefit from collateral sources that have already compensated the victim
3) These can sometimes lead to double recovery by plaintiffs

C) A large part of most tort awards go to compensating lawyers


1) Pain and suffering


2) Punitive damages (extra damages imposed due to truly egregious behavior)
X) Alternatives to Tort (structure compensation plans) page 47
A) Most of the plans attempt to reduce the amount of resources paid in attorney’s fees and speed up recovery by the claimant
B) Considerations for every plan:

1) Effect on tort rights

2) Eligibility

3) Type/amount of benefits (pain and suffering, collateral sources, etc.)

4) Administration

5) Funding sources (government, employer, individual, etc.)

6) Why was an alternative instituted/effectiveness at achieving that goal
XI) Intentional torts page 50

A) All of the intentional torts can be viewed as special cases of either fault or strict liability


1) Can recover punitive damages, but this is also true of egregious negligence

B) The torts
	Name
	Interest Protected
	Notes

	 Battery
	Invasion of physical integrity
	

	 Assault
	Freedom from fear of battery
	Requires that victim knew threat existed

	False Imprisonment
	Personal autonomy
	Punishes the physical restraint, not the emotional distress it might cause

	Malicious Prosecution
	Reputation and freedom not to be prosecuted
	

	Trespass
	Dominion over property
	

	Conversion
	Right to control personal property
	

	Defamation
	Reputation
	-At common law this was a strict liability offense
-Supreme Court changed that:
1) Public figures/officials – reckless disregard for the truth before libel
2) Private parties – publication must be negligent

	Intentional Infliction of Emotional Distress
	Emotional health, freedom from distress
	Court generally looks at the outrageousness of the conduct

	Invasion of Privacy
	Right to privacy
	Intrusion – privacy in home, etc.
Disclosure – right to keep secrets

	Nuisance
	Integrity of property
	Often addresses pollution and involves both damages and injunctive relief

	Bad-Faith Behavior
	Contractual agreements
	Intended to stop retaliation by someone in a superior economic position


 
C) Privileges – defenses to intentional torts


1) Under some conditions committing and intentional tort is reasonable – privilege



a) Usually an affirmative defense



b) Idea of allowing people “self-help” rather than relying on tort law


2) Types of privileges



a) Self-defense (usually a response to a battery, cannot use excessive force)



b) Consent (conduct must be unconsented for an intentional tort)



c) Private necessity (preserves life or more valuable property)
i) After Vincent treated as a strict liability situation (conduct was reasonable, but still pay for damages)


3) No comparative fault in intentional torts (all or nothing recovery)
4) When should reasonable conduct (privilege) bar recovery and when should there be strict liability?
